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NMPUHATBIE COKPALLEHUA

locynapcTBeHHble opraHbl, MeXAyHapoAHble OpraHU3aLuu
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3akoHopaaTesNbHble aKTbl
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NPEANCIIOBUE

Bamiemy BHMMaHUIO mpeajaraeTcsl yueOHUK MO OMHOM U3 6a30BbIX
YIeOHBIX AUCIUTUIMH — [ paxkmaHcKuii mpoliecc (TpaxkaaHCKOoe IPoliec-
cyasnbHoe npaBo) Poccuu. OnHoMMeHHasi IMCUUTIUIMHA MPernoaaeTcs
CTYAEHTaM BCEX IOPUINYECKUX BY30B U (PaKyJIbTETOB BHE 3aBUCUMOCTH
OT ux Oynyuiei cnennanusainuu. be3 3HaHWi yCTaHOBAEHHBIX 3aKOHOM
MPaBWJI PACCMOTPEHUS U Pa3pelieHUs] TPaXXKIAHCKUX JeJI HEBO3MOXHO
OBITh TIpodheCcCUOHAIOM B 00J1aCTU MpaBa. 3HaTh JaHHYIO YYEOHYIO AUC-
LMIUIMHY HY>KHO ¥ COTPYIHUKY OPraHOB BHYTPEHHUX JEJ, U IOPUCKOH-
CYJIbTY OPTaHU3aLNH, U, KOHEYHO X€e, OyTyleMy Cybe WU alBOKaTy.

I'paxnmanckoe mpoiieccyaqbHOE MpaBo SIBsIETCS OAHOU U3 pyHaa-
MEHTJIbHBIX HAayK, OCHOBBI KOTOPOI U3YYalOTCS B IOPUANUYECKUX By3aX
¥ Ha I0pUANYECKUX (DAKyJIbTETaX BBICIINX YYEOHBIX 3aBEICHUN TIO CIle-
LIMATBHOCTSIM U HampaBieHusM oarotoBku «fOpucnpynenuus», «IIpa-
BOBOE o0ecTieueHue HallMOHaIbHOM Oe3omacHocTu», «I[IpaBooxpaHu-
TEJIbHAS IESITEIBHOCTb» U JP.

TapantuposanHast Koncturyineit PO cymedHas 3ammra Ipas, CBO-
001 1 OXpaHSIEMbIX 3aKOHOM MHTEPECOB Tpax/iaH U I0PUAUYECKUX JTULL
orpeesieT HeoOXOMMMOCTh U3aHUsl YUYEOHUKOB 110 TPaXKIaHCKOMY
MPOILIECCY C YIETOM MOCIETHUX U3MEHEHN I 3aKOHOIATEIbCTBA, a TAKXKE
MPaBONMPUMEHUTEIbHON MPAKTUKU.

Bo3spociine notoku odpailleHuii B Cya TPeOYIOT MOATOTOBKU 00JIb-
IIETO YUCIIa CTIEHUATUCTOB IJI1 OKa3aHUsI KBATU(MUIUPOBAHHON 10pU-
IUYECKON MOMOIIM C TeM, YTOOBI cyaeOHas 3aluTa Oblia 0ojaee 10-
CTYITHA W TIPOAYKTUBHA.

Hacrosmuii yaeOHUK BbIIEpKaH B TpaaULIMOHHOM nyxe. [Ipu ero
HamuCaHUU aBTOPbI YUUTHIBAIU OCHOBHbBIE MOIXOAbI K U3JIOXKEHUIO
JMaHHOH y4eOHOI TUCHIMITIMHBI, NICTOPUYECKH ciioxkuBInuecs B Poccun.
OHU onMpaluch KaK Ha yxXe MMelollrecss HapaOOTKMU IIMPOKO U3-
BECTHBIX IIIKOJI TPaK/IaHCKOTO MTPOLECCYyaIbHOTO MpaBa (I0pUgNIeCcKOro
(akynbrera MI'Y um. M.B. JlomoHOocoBa, MOCKOBCKOTO rOCY1apCTBEH-
Horo opuandeckoro yuuepcutera umeHu O.E. Kyradpuna (MI'TOA),
Ypanbckoro rocyiapcTBEHHOTO IOpUIUYECKOro YHUBepcuteTa, Capa-
TOBCKOW TOCYAapCTBEHHOW I0OPUANYECKON aKaAeMUu U JIp.), TaK U Ha
COOCTBEHHBIII MHOTOJIETHU OMBIT MPEMOJABAHUS B PA3JIMYHBIX By3aX
Poccuu (knaccuyeckrx YHUBEPCUTETAX, BETOMCTBEHHBIX By3ax U IIp.).

OnHako ecsiv MPOBECTH aHAINU3 IIIMPOKOU3BECTHBIX YUeOHUKOB MO
TpaXXIaHCKOMY IPOIECCY, TO OKAXETCS, YTO OHU Pa3INYaloTCs KaK B
TPAKTOBKE OTHEIbHBIX MTOHSTUM, TAaK U B TOHUMAaHUU CAMOU CTPYKTYPbI
yuyeOHoI nucuuruinHbl. KpoMe Toro, oHu MMEIOT CYIIIECTBEHHbIE OTJIM-
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4yusi 10 00beMy M HampaBJIEeHHOCTHU TpeIjiaraéMoro MaTepuana: B O/~
HUX, Ha Halll B3IJIs1, HEIOCTaTOYHO YIEJIEHO BHUMAHUS MPAaKTUIECKUM
BOIMpoOcaM, IpYrue CUIbHO Teperpy>KeHbl MaTEPUATIOM, UTO 3aTPYIHSIET
yCBOEHME 0a30BbIX MOJOXKEHUIN U KaTeropuil yueOHOM AUCIIUTIIMHBI.

CoBpeMeHHBII YIeOHUK J0JIKEH, C OJHONW CTOPOHBI, COXPaHSTh BCE
TO JIy4lllee, YTO HAKOIJIEHO OTHOMMEHHOM I0pUIMYEeCKO HayKOM U Te-
JIaroru4eckoil MpakTUKOM, ¢ Ipyroil — OBITh aJaNTUPOBAHHBIM K CO-
BPEMEHHBIM PEaUsIM, YPOBHIO U PUTMY XU3HU. Henb3g He oOpaTUTh
BHUMaHWE U Ha MPOU3OLICAIINI TTepexo] OTeYeCTBEHHOI0 00pa3oBa-
HUSI K MHOTOYPOBHEBOM MOATOTOBKE IOPpUANUYECKUX KaapoB (bakanaB-
puar, MarucTpaTypa, aClmpaHTypa), B CUJTy YeTo IMPOMCXOIUT Iepeoc-
MBbICJIEHUE COMepKaHUSI U HAIIOJHEHHOCTh YYEOHOM TUCHUIIIMHBI Ha
Pa3TUYHBIX YPOBHSIX MOATOTOBKHU C YUETOM MMEIOIINUXCS TTOTPEOHOCTEN
TMOBCETHEBHOM MPAKTUKU, IOPUIANYECKOT0 00pa30BaHMS M HAYKH.

B cBs131 ¢ M3/I0XXKeHHBIM aBTOpaMU IIPEANPUHSITA MONbITKA 6e3 3Ha-
YUTEJILHOTO yilepoa AJIsl TEOpUU U3JI0XUTh MIPEACTaBICHHbBIN YI4eOHBIN
MaTepuasl KOMITAKTHO, C aKIIEHTOM Ha MPaKTUIECKYIO 4acTh, (GOpMUpPO-
BaHME B IOCJEAYIOIIEM Ha OCHOBE MOJyYeHHBIX 3HAHUI XOPOIIUX MPO-
(heccroHaNIbHBIX HABBIKOB, HEOOXOAMMBIX OYAYILIMM IOpUCTaM KOMIIe-
TEHLIMU.

B yuyebHUKe npeanpuHsTa MOMbITKA KOMIUIEKCHOTO U3JIOXKEHUS
y4eOHOro mMarepualia, COOTBETCTBYIOIIEro MporpaMMe TaHHOTO Kypca.
ConepXUTcs KPYT MOIeXAIIuX 00s13aTeIbHOMY U3yYeHUIo TeM. B He-
00XOAMMBIX ClIydyasiX MIPUBOJAMUTCS CPAaBHUTEJIbHBII aHaIM3 HayYHbBIX
B3IVISIIOB MO Pa3JIMYHBIM acleKTaM IrpaxkaaHCKOTo Ipoliiecca (TpaxkaaH-
CKOTO MIPOIIECCYaTbHOTO TIpaBa).

ABTOpBI CTaBWJIM 3a1a4yy MpOaHAJIM3UPOBATh: MOHITHE IpaxkgaH-
CKOTO IpOIeCCYaIbHOTO TpaBa; MPUHIMIIE IpaxkaaHCKOTO Ipoliecca,
COCTaB JIWII, yYaCTBYIOIIUX B JieJie; TPEACTAaBUTEIbCTBO B Cy/E; TOABE-
TOMCTBEHHOCTb Y MOACYAHOCTb TPaXIaHCKUX AeJT; 10Ka3aTeJbCTBA U
JIOKa3bIBaHUE B TPAXKTaHCKOM CYIOMPOU3BOACTBE; CYyACOHbIC PACXOIbI U
mrpadel; mpoleccyalbHbie CPOKU; UCK; TTOATOTOBKY I'pa’kKJ1aHCKOTO
Jena K cynebHoMy pa3oupaTesibCTBY; CyaeOHoe pa3doupaTebCTBO, MO~
CTAaHOBJIEHUS CyZa MePBO MHCTAHLIMY; PA3JIMYHbIEC BUABI TPOU3BOICTB
(pukaszHoe, ocoboe, UCIIOJHUTEIBHOE U 1Ip.).

M3naHue paccuuTaHoO Ha CTYyIEHTOB (B MEPBYIO OYepeab, oOyya-
IOLIMXCS MO MporpamMaM 6akanaBpuara). OHO TakxkKe MOXKET ObITh HC-
MOJIb30BAaHO BCEMU, KTO MHTEPECYETCSI BOIIPOCAMU TPaKIaHCKOTO TIPO-
ecca.

ABTOpBI C 0JJarOAapHOCTbIO TPUMYT JIFOObIe KPUTUYECKUE 3aMeda-
HUSI ¥ KOHCTPYKTUBHBIC MPEIIOKCHUSI.



Pa3spen 1. OBLLWUE MOJIOXXEHWUA

Fmasa1. OBLUKUE MOJIOXEHUA
O 'PAXXAAHCKOM NPOLIECCE
(TPAXAAHCKOM
NPOLECCYAJZIbHOM MPABE)

§ 1. Ilpaso na cydebunyro 3auumy u npagocyoue

§ 2. Ipasxncdanckas npoueccyaivnasn gpopma

§ 3. Ilonamue, npedmem u menoo 2paxcoancKo2o npoueccyalbHo2o npasa
§ 4. Ilpunyunst epaxcoanckoeo npoueccyaibHozo npasa

§ 5. Cmaouu u eudvt epaxcoarnckozo cyoonpouszeoocmea

§ 6. Ipasxncoanckue npoueccyaivHvle npagoOMHOUEHUS

§ 7. Hemounuku 2pajxcoanckozo npoyeccyaisHozo npasa

§ 8. Jleiicmeue nopm epasxicdanckozo npoueccyaibHoz0 3aK0H00aAmMeAbCmea

§ 1. NPABO HA CYAEBHYIO 3ALLUTY U NPABOCYAUE

Cyne6Has Biacthb (npaBocynue) B Poccuiickoii @enepanuu ocy-
LIECTBJISIETCS] TTOCPENCTBOM KOHCTUTYLIMOHHOTO, IPaKAaHCKOTO, aAMU-
HHUCTPATUBHOTO U YTOJOBHOTO cymorpou3BoacTsa (cT. 118 KoncrTn-
Tyunu PO).

Cyne6Hast BacTh MpPU 3alIUTE TPAXIAHCKUX TIPaB CylaMU OCyIlie-
CTBJISIETCS TTOCPEICTBOM TPAXKIAHCKOTO CYJIOTPOU3BOJCTBA, UTO SIBJISIETCS
0c000i1 MpolieccyabHOM nesaTebHOCTbIo cyaa. Cyabl B onpeaeleHHOM
3aKOHOM MOPSIIKE YCTAHABIMBAIOT (PaKTUUECKUE 0OCTOSITENIbCTBA, MTPU-
MEHSIIOT HOPMBI TIpaBa, OMPENEIsTIOT CIIOCO0 3alUThl U BEIHOCAT pellie-
HUSI.

ITpaBocynue Mo rpaxaaHCKUM JieJIaM OCYIIECTBISIETCS TOJIbKO CY-
JaMHM, YUpexkIeHHBIMU B cooTBeTCTBUM ¢ KoHcTuTymueit PO u 3ako-
HOM O CyZIeOHOM cucTeme.

ITpaBocynue siBisieTCS] METOAOM peannu3alii MTPaBOOXPAHUTETbHOMN
(byHK1IMU TOCYynapcTBa.

eapto rpaXkxIaHCKOTO CYIOMPOU3BOACTBA SIBIISIETCS 3alIUTa HAPY-
IIEHHBIX WJIW OCMTapMBAaEeMBbIX MIPaB, CBOOO/ 1 3aKOHHBIX MHTEPECOB Ipa-
KIaH, opraHu3aluii, npaB u uHTepecoB Poccuiickoit Menepanuu,
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cyobekToB P®D, MyHULIMITAAbHBIX 00pa30BaHU, APYTUX JULL, SIBJIsI-
IOLIMXC CYOBEKTaAMU T'PaXIAHCKUX, TPYIOBbIX WM UHBIX TPABOOTHO-
meHui. I'paxnaHckoe CyaoNnpou3BOACTBO JOJKHO CIIOCOOCTBOBATh
YKPETUIEHUIO 3aKOHHOCTU Y TIPaBOTOPSIIKA, MPEeaypexXIeHUI0 MpaBo-
HapyllleHu, GOPMUPOBAHUIO YBAXKUTEIBHOTO OTHOIIIEHUS K 3aKOHY U
cyny.

3agauamMu rpakIaHCKOTO CyIOTIPOM3BOJICTBA SIBJISIIOTCST TTPAaBUJIbHOE
1 CBOEBPEMEHHOE PACCMOTPEHUE U Pa3pellieHUe rpakaaHCKUX Aell.

CoaepxaHueM TTpaBOCYAMs 1O TPakIaHCKUM JieiaM sSIBJISIETCS pac-
CMOTpPEHME U pa3pelleHrue rpaxkJaaHCKO-MPaBOBbIX CIIOPOB U APYTUX
JIeJI, CBSI3aHHBIX C 3allUTON TIpaB U OXPaHSIEMBIX 3aKOHOM MHTEPECOB
rpaxIiaH 1 OpraHu3alui.

3alura rpaxaaHCKuX MpaB MOXET OCYIIECTBISATHCS B Pa3TUUYHbBIX
(opmax (cynedHast, BHecyneOHasI 3alMTa ImpaBa, caMo3alunTa IpaBa) 1
pas3IMYHBIMU CIOCOOaMU.

ITonsiTue «3ammTa mMpaBa» 3aKOHOJATENIb HE IaeT, OTPAaHUYUBASICh
TepevrciieHneM BO3MOXHBIX (DOPM M CIIOCOOOB 3allUTHI MTPaB, a TAKXKE
yKa3aHWeM Ha JIUL, yITPAaBOMOUYEHHbBIX TPUMEHSITh UMEIOIIMECS CMO-
COOBI 3aIUTHI IIPaB B T€X WJIM UHBIX (hopMaXx.

B nmokTpuHe cyliecTByeT HECKOJIbKO TeOpuid (Teopus (PyHKIIMIA,
TEOpHsi Mep, TEOPUSl IeATEbHOCTU), TIBITAIOIINXCS O0BSICHUTD (heHO-
MeH 3amuThl npas'. [Ipu 3TOM 3a1UTa paB paccMaTpPUBAETCS B JIUTE-
parype ¢ MO3UIINiA PEryJAITUBHBIX JTMOO MPEeUMYIIIECTBEHHO OXpaHU-
TeJIbHBIX MPABOOTHOLIEHWIA’.

BHe 3aBUCUMMOCTM OT CYyHIECTBYIOUIMX MOJAXOA0B 3alllMTa MpaBa
OCYIIIECTBJISIETCS Is1 pa3pelieHrs] BOZHUMKAIOIINX KOH(DINKTOB MEXITy
CcyOBbeKTaMU pa3IMYHbIMU JIETAIbHBIMU MYTSIMU (MTOCPEACTBOM Ipece-
YeHMUSsI paBOHAPYIIECHUSI, YCTPaHEHUSI HapyllIeHUsI TTpaBa, BOCCTAHOB-
JICHUSI HApYIIEHHOTO UMYIIECTBEHHOTO MOJ0XEHUS TOTEPIIEBIIETO
" Iop.).

ITon dopmoii 3amuUTHI MPaBa MOHMMAIOT PerjiaMEHTUPOBAHHYIO 3aKO-
HOM COBOKYITHOCTb ITPOLIEAYP, MEPOIIPUATHIA TI0 3aILUTE NpaBa’.

CM., HanipuMep: HMarapuonosa T. M. MexaHU3M IeHCTBUS IPakIaHCKO-TTPaBOBBIX
OXpaHUTEJbHBIX Mep: yueObHoe ocooue. Ceepmiosck, 1980. C. 39; Ilyeunckuir b.U.
I'paxxnaHcKo-MpaBoOBbIe CPENCTBA B XO3SMCTBEHHBIX OTHOIIEHUsIX. M., 1984; Cy-
setimernoe M. K. I36paHHbIe TPY/IbI 1O rpaxaaHckoMy paBy. M., 2006. C. 147; Ty-
acunosa-Opdanckas E.M. TloHsiTie 1 criocoObl 3a1IUTHI TTPaB HA HEABUXKUMOE UMY-
mectBo. M., 2007. C. 15.

CM. nnogpobHee: Momosunoskep E.A. Teopus peryIsiTUBHOTO U OXpaHUTEJIbHOTO
npaBa. Boponex, 1990; SJkosnres B.®. CTpyKTypa TpaXkIaHCKUX MPABOOTHOIIECHU //
AHTOJIOTYS YPaTIbCKOM IMBMIMCTUKU. 1925—1989. M., 2001.

CM. ogpo6Hee: Boaoxcanun B.I1. HecyneOHbie (hopMBbI pa3pelieHHs TpaxkaIaHCKO-
npaBoBbIX criopoB. CepmiioBek, 1974. C. 8; Bepwunun A.I11. CriocoObl 3a1IUTHI
rpaxmaaHCKMX TpaB B cyjae: OuC. ... 1-pa opua. Hayk. CI16., 1998. C. 12—14;
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B 1opunuyeckoii 1ureparype MOXHO BCTPETUTh YKa3aHUE Ha pas-
JIUYHOE YUCTO0 GOPM 3alUThl CYOBEKTUBHBIX IPAB, BBIIEISIEMbBIX 1O
Pa3IMYHBIM OCHOBAaHUSIM.

B 3aBUCUMOCTU OT npagogozo noaoxcenus cydsexma 3a11UThl MOXHO
pasanyaTh TOCYIapCTBEHHYIO U HErOCyIapCTBEHHYIO 3alIUTY MPaB.

B 3aBucuMocTU OT Haauuus aubo omcymcmeus cneuuaibHoz2o opeana
1O pa3pelieHnIo OTNpeaeIeHHbIX KaTerOpuidi e MOXHO pa3andarb
IOPUCIMKIIMOHHYIO U HEIOPUCIUKIIMOHHYIO (hOPMY 3allIUTHI IPakaaH-
CKUX MpaB.

IOpucoukyuonnas gpopma 3awumost B COOTBETCTBUU C NEUCTBYIOLIUM
3aKOHOJATEIbCTBOM IOIMYCKAET BO3MOXHOCTb 3alIUThl TPaXKIaHCKUX
MpaB B CyIeOHOM UM aIMUHUCTPATUBHOM TOPSIIKE.

Heropucouxyuonnasa gpopma 3augumot Tpaxk IaHCKOTO MpaBa — 3TO 3a-
IIUTa TPaXkIaHCKOTO MpaBa CaMOCTOSITEIbHBIMU ACHCTBUSIMU YIIPABO-
MOYEHHOTO Jinliia 6e3 oOpalieHus1 K TOCyIapCTBEHHBIM U UHBIM YIIOJI-
HOMOYEHHBIM rocyiapcTBOM opraHam. Takas (popma 3alliuThl UMeeT
MECTO TMPY caMOo3alIUTe IpaxkIaHCKUX MPaB.

HaubGonabiee pacnpocTpaHeHUE TTOJYYUIIO BhlAeIeHUE CyaeOHOM
1 BHeCcyneOHOU 3aluThl MpaB, a TAKXKE CaMO3alllUThl TPaXAaHCKUX
npas’.

[Ton cnoco6om 3amuUThI MPaBa MOHUMAIOT 3aKPETIIEHHYI0 3aKOHOM
COBOKYITHOCTb Mep (MPUEMOB), TOCPEACTBOM KOTOPBIX JOCTUTAETCS
MocTaBJeHHasl 11eJib 3alUThI (MpenynpexneHue npaBoHapyuIeHusl,
yCTpaHEeHUE OTPULIATEbHBIX MOCIEACTBUIN MTpaBOHAPYIIEHHUS, BOC-
CTAHOBJICHWE HapYIIEHHbBIX MIPaB, KOMITEHCAIIUS TTOHECEHHBIX TTOTEPh
u op.)>~

CriocoObl 3alIUThI MpaBa TAKXXe MHOTO0Opa3Hbl U MOTYT ObITh KJac-
CU(ULIMPOBAHbI TIO PA3TUYHBIM OCHOBAHMSIM.

Hexoos uz yeau 3alIUTHI MOXHO BBIAEJIUTbh BOCCTAHOBUTEJbHBIE,
npecekaTebHbIe, IITpacHbIE CITOCOObI 3aIUTHI.

Illlakapsan M.C. CooTHolieHue cyneOHOi (hopMbI ¢ UHBIMU (hOpMaMu 3alUThI
CyObEKTMBHBIX MpaB rpaxiaaH // AKTyajabHbIe MPOOIEMbI 3alIUThl CYyObEKTUBHBIX
mpaB rpaxkaad u opranuzamuii. M., 1985. C. 7; Yeuom /[. M. CyObeKTUBHOE TIPaBO
u dopmabl ero 3amuThl. JI., 1968. C. 53.

Cwm., nanpumep: lakapsu M.C. Yxa3s. cou. C. 7, 8; Ceepdavik I'A., Cmpayn-
une H.JI. TloHsiTHE U IOpUAMYECKAsT IPUPO/IA CAMO3AIIUTBI TPaXKIAaHCKUX MpaB. M.,
1998. C. 17—19; beavix B.C. ®opMbl 1 CIIOCOOBI 3aIIUTHI ITPaB XO3SIMCTBEHHBIX Op-
raHu3zainuii: yueoHoe rmocooue. M., 1985. C. 5.

CM. nionpo6Hee: Bepuunun A.Il1. BiOop criocoba 3aliuThl TpakaaHCKUX IIPaB.
CII6., 2000. C. 35, 36; Bumpsanckuii B.B. TIpoGiieMbl apOUTpakHO-CyIeOHOM 3a-
IIUTHI TPAXIAHCKUX MPaB YYaCTHUKOB MMYILIECTBEHHOTO 060poTa: aBTOped.
IuC. ... I-pa opui. HayK. M., 1996. C. 14; Maseun H.C. I'paxnaHcKuii 3aKOH U
npaBa auyHoctu B CCCP. M., 1981. C. 17.



[To ompacaesoii npunadaexcnocmu MOXHO pa3nuyaTh rpaxkIaHCKO-
MPaBOBbIE, AAMMHUCTPATUBHO-TIPABOBBIC, YTOJOBHO-IIPABOBbIC 11 MHBIC
CII0COOBI 3aLLUTHI IPaB'.

CynebHag 3amuTra rpaxaaHCKUX MpaB — OJHA U3 CaMbIX pacrpo-
CTpaHEHHBIX (hOPM 3allIUTHl B CUJIYy €€ YHUBEPCAJIbHOCTH, HAJIUUMSI
CTpOroii npoueccyanbHoi popmbl. OHa obecrieunBaeT HaMOOJbIIIME Ta-
paHTUU MIPaBUJILHOTO MPUMEHEHUS 3aKOHA, MO3BOJISET UCKIIOYUTD
BO3MOXKHBII TTPOU3BOJI KAK CO CTOPOHBI TSKYIITUXCS, TAK U CO CTOPOHBI
cyna. Kpome Toro, B IIpaBoBOM roCyaapcTBe CyaeOHas BIacTh 00JagaeT
MIPUOPUTETOM Haj MHBIMU BETBSIMUM BJIACTU B BOIIPOCAX 3ALUUTHI IIPaB 1
OXpaHSIEMBIX 3aKOHOM MHTEPECOB.

B cuny npuopurera cyneOHOM 3alIUTHI TpaxkIaHCKUX IIpaB Haj
WHBIMU (hOPMaMU 3aIIUTHI HEPEIKO IO, ePANCOAHCKUM NPOUECCOM NOHU-
marom 2paxcoanckoe cyoonpou3goocmeo, T.€. TOPSIIOK PACCMOTPEHUS U
paspelleHus CyIaMu TPaXK IaHCKUX eI

B y3koM IOHUMMaHWU TpaXkKIaHCKMI MPOLECC U IPaXKIaHCKOe CyI0-
TIPOM3BOACTBO B JIUTEPAType HEPEIKO PACCMATPUBAIOT KaK CUHOHUMEIL.

CrenyeT TakKe 3aMETUTb, YTO IIPOLIECC U BUIBI CYIOIIPOM3BOICTBA
Ha pa3IMYHBIX dTallaX UCTOPUUYECKOrO Pa3BUTUS UMEIOT TCHICHILIUIO
6o K muddepeHunanuu, 1Moo K yHubuKamn.

B 1eom mpoiiecc ecTh TaM, Ilie IPOUCXOAUT peaan3aliis MaTepu-
aJIbHOI'O OXPaHUTEJIbHOI'O IIPABOOTHOIIEHUsI. B 3TOil CBSA3M MPUHSATO
pa3nInyaTh rpakaaHCKO-TIPaBOBOM MIM LIMBUJIMCTUYECKUN TIpoIecC 1
YTOJIOBHO-TIPAaBOBOI THUIIBI ITpOIIecca.

LuBunncTUYeCKUii UM rpaxkaaHCKO-IpaBOBOI TUII Mpoliecca,
B CBOIO 04Yepeib, HEOTHOPOIEH.

Tak, I'TIK PC®CP or 10 utons 1923 1. paziuyaji UCKOBOE U 0CO00e
npou3ssoactso; [TIK PCOCP or 11 utons 1964 r. — uckoBoe, 0coboe,
a TaKXe MPOM3BOICTBO MO AeJaM, BOSHUKAIOIINM U3 aAMUHUCTpPa-
TUBHBIX TTpaBooTHOIIeHMiT; [TIK P® ot 14 Hos16ps 2002 1. B cBOEH
IepBOHAYAILHON pelaKlMU CTajl BBIICISTH KCKOBOE, 0CO00E IIPOU3-
BOJCTBO, IIPOM3BOACTBO IO AeJIaM, BOZHUKAIOIINM U3 ITyOJMIHBIX TTpa-
BOOTHOLLIEHW, HEKOTOPBIE IPYIUe IMPOU3BOACTBA.

B 1992 r. 661 npuHsT nepsoiii AIIK P®, B 1995 r. — BTOpOIt U B
2002 r. — tpetuii. C npunsituem neporo AITK P® crano aktrBHO pas-
BUBAThCS apOUTPaKHOE CYIOIPOU3BOICTBO.

C npunsatuem B 2015 . KAC P® npousonnio BeIAeIEHNE U3 Tpak-
JAHCKOTO CYIOIIPOU3BOJACTBA aIMUHUCTPATUBHOIO CYIOIIPOU3BOACTBA;
cootBercTBylomue cratbu [ TIK PD o mpousBoacTBe 110 AeiaM, BO3HU-
KaloIIUM U3 MyOJIUYHBIX IPAaBOOTHOIIEHUI, IPEKPAaTUIN CBOE Ieii-
CTBHUE.

Cwm. noapobHee: Pasanosckuil B.A. EquHcTBo nipouecca. M., 1996.



B coBpeMeHHBIX YCI0BUSX TUBUIUCTUIECKUI TUTT poliecca Tpe-
CTaBJICH TPaXIaHCKUM, apOUTpakHBIM, a TAaKXe aIMUHUCTPATUBHBIM
CYIOIIPOU3BOACTBOM .

WcrounrkoMm 1 00pa3lioM MOCTPOSHUS apOUTPaXKHOTO M aIMUHUCTPA-
TUBHOTO CYIOITPOM3BOJICTBA SIBUJIOCH TPAXKIAHCKOE CYIOITPOU3BOICTBO.

B konue 2014 r. 6b11a pa3padoraHa u npuHsata Komutetom I'ocy-
JapCTBEHHOM JIyMbI TI0 TpaxkIaHCKOMY, YTOJIOBHOMY, apOUTPaKHOMY U
polieccyaabHOMY 3aKOHOAATeAbCTBY KOHIIEIINS eMMHOTO rpaXkaaH-
CKOTO TIpolieccyalbHOTO Komekca Poccuiickoit Denepauniu. ABTOPBI
KoHuenuuu moyiaratoT BO3MOXHBIM YHU(DUIIUPOBATH I'paxkaaHCKOE U
apOMTpakKHOE TPOIECCyaTbHOE 3aKOHOAATEIbCTBO 11 TTOBBIIITEHUS
3¢ (GEKTUBHOCTU POCCUICKOTO CYIOIPOU3BOIACTBA.

B nocnenHee Bpemst B Poccun akTUBHO pa3BUBAIOTCS M BHECYneO-
HBIE TIPOLIETYPHI 3aIUTHI TPaXKIaHCKUX TTpaB. OHM cITyKaT roKa3arejaem
3peJIOCTU IpakJaHCKOro O0IIEeCTBa, CIIOCOOCTBYIOT Pa3BUTHIO pa3iny-
HBIX IIPaBO3ALIUTHBIX U MHBIX MHCTUTYTOB, CHIXKAIOT HAIPY3Ky Ha Cy-
IeOHYIO CCTEMY.

CrnenyeT yka3aTb apOUTpaxu (TpeTeicKue Cyabl), Meauamnuio (mo-
CPEIHUYECTBO), HOTAPUAJIbHYIO 3aLlIUTY IIPaB.

[Iporiecc morcka HOBBIX (POPM U CITOCOOOB pa3pelieHns] OTAETbHbBIX
KaTeropuii paBoOBbIX KOH(JIMKTOB aKTUBHO UAET HE TOJILKO B Poccun,
HO U Bo BceM Mmupe. Hanpumep, Bo ®@panuuu u Kasaxcrane? HenaBHO
ObLTIa BBeleHA MapTUCUIIATUBHAS MPOIIeaypa 3allMThl MIpaB TpaxkaaH u
OpraHu3alun.

3amuTa rpaXIaHCKHUX IpaB CIELMAIbHO CO3MaHHBIMU OpraHaMK
" (MJI1) yIIPaBOMOYEHHBIMM JIMIIAMU TaKXKe OCYIIECTBIISIETCS] B CIIEIIAATb-
HOM TIPOLIETyPHO-MPOLIECCYaTbHOM MOPSIIKE, 3aKPETJIEHHOM 3aKOHOM.

DT IpOoLEAYPHI TAKXKE TPEOYIOT M3y4EHUS C LIEIbIO IIPAaBUILHOIO UX
MIPUMEHEHUs Ha MpakTruke. TakuM o0pa3omM, MbI BEIXOJIUM Ha IIUPOKOE
MOHUMaHMe TPaXXIaHCKOTo Mpoliecca, COTJIacHO KOTOPOMY TpaKaaH-
CKHI1 IIPOLIECC U TPaxKIaHCKOE CYyIOIIPOM3BOACTBO COOTHOCSTCS KaK 00-
1ee U YaCTHOE.

Hcxonst u3 U310XKeHHOTO, epaxicoanckuii npouecc npeocmasasiem co-
001l npoueccyaavhyro hopmy 3augumol epancoanHCcKux npag, BO3JI0XECHHYIO
3aKOHOM Ha CY/Ibl ¥ UHBIE€ YIIOJTHOMOUYEHHBIE OPTaHbI.

Takum 00pa3oM, rpaxaaHCKMiA MPoIecC — BTO OCYIIEeCTBIIsieMast B
0c000ii TIpoLieccyabHOM (hopMe IesITeIbHOCTD cyna (IpakaaHCKOe Cy-

CwM. nogpo6Hee: Ipomowuna H.A. O MecTe aiMUHUCTPATUBHOTO CYIOIPOU3BOI-
CTBa B IpaBoBoii cucteme // KypHasl aIMUHUCTPATUBHOTO CYIOMPOU3BOICTBA.
2016. Ne 1. C. 25-28.

Cwm. ct. 181, 182 I'paxkmaHCKOTO IpolleccyalbHOTO Koaekca Pecnyonuku
Kazaxcran ot 31 oxtsi6pst 2015 r. Ne 377-V 3PK // Kazaxcranckas npasaa. 2015.
Ne 210.
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,ZIO]'[pOI/IBBOZ[CTBO) 1 MHBIX CIIEIMAJIbHO YITOJHOMOYEHHBIX 3aKOHOM Op-
TaHOB ITO 3alIUTE I'PpaXXIaHCKUX IIpaB.

§ 2. TPAXIAAHCKAS NPOLIECCYAJIbHAS ®OPMA

st TOro 4TOOBI CYIOMPOU3BOICTBO PEIIANO BO3JTOXKEHHBIE Ha
Hero ey U 3ala4u, He0OXOAUMO CTPOro COOMI0IATh TPAXIaAHCKYIO
MpolieccyanbHyo hopmy.

ITpaBo Ha oOpanieHue B CyA U BO30OYXKIEHUE TPaXKIaHCKOTO Nejia B
cyne npeaycmoTpeHo cT. 3 u 4 I'TIK P®. O6paTtuthes B cya MOXKHO
TOJILKO B MOPSIIKE, YCTAHOBJIEHHOM 3aKOHOJATEJILCTBOM O TpakKaaH-
ckoM cynomnpou3sBonacTe. Cy JIUIIEH TpaBa BO30YXIaTh rpaXk1aHCKOe
JIEJI0 TI0 CBOE MHUIIMATUBE.

Cyn MOXeT BO30YIUTh J€JI0 TOJBKO MO 3asBICHUIO (MICKOBOMY 3asiB-
JIEHWI0), B KOTOPOM 3aMHTEPECOBAHHOE JIUIIO U3JIaraeT CBOU TpeboBa-
HUS 1 00OCHOBBIBAET WX.

I'paxxnaHckuii mpoliecc OXBaThIBAET MpoOILlecCyalbHbIE AEUCTBUS
cyma, CTOPOH, IPYIMX yYaCTHUKOB Tpollecca, UX MpollecCyaabHbIe
MpaBa v 00s13aHHOCTH.

[J1aBHBIM CYOBEKTOM TPakIaHCKON MPOIECCYaIbHON AeATeTbHOCTH
SIBJISIETCST CY[l, paccMaTpuBaoIuii neo. ['paxknaHcKuii mpoluece BKITIO-
YyaeT B ce0s U AeATSIbHOCTDb OIPYTMX JUI] (MCTIIa, OTBETYMKA, TPETHUX
JIALL, 3asIBUTEJICH, JTULI, CONEUCTBYIOIINX OTIPABICHUIO MPABOCYIUST).

OTHoIIeHUST, BO3HUKAIOIINWE B XOJe OTIPaBIeHUs TIPABOCYIMSI, MO-
TYT OCYLIECTBJSITBCSI TOJBKO B MOPsIIKE U (popMax, YCTAHOBIEHHBIX
HOpPMaMH TPaXIaHCKOTO MpOoIeccyalbHOTO 3aKOHOAATEJIbCTBA, YTO
BJIeUeT 3a CO00I1 credyrouue nocaedcmeus.

* B I'paXAaHCKOM CyIOITPOM3BOICTBE MOTYT COBEPIIATHCS JIUIIb ACH-
CTBUSI, MPETYCMOTPEHHbIE HOPMaMU MPOLIECCYATbHOTO 3aKOHOIA-
TEJIbCTBA;

* BO3HUKAOIIME OOIIECTBEHHbIE OTHOIIEHUSI BCErga MMeET dopMmy
MpOoIlIeCCYaTbHbBIX TIPABOOTHOIIEHUIA;

* TPaxJaHCKOE CYAOMPOU3BOJCTBO TPEACTABISIET COOON Hepa3pbIB-
HYIO CBSI3b (OTIpeieJIEHHYIO0 CUCTeMY) AeHCTBUI 1 TTPABOOTHOIIICHUIA.
IIpoueccyanbuas ¢opmMa — 5T0 06a30BbIC MPABUIA PACCMOTPEHUS U

pa3pelnieHus aesia, 3aKperieHHbIe PoLeCCyalbHBIM 3aKOHOM, CUCTEMA
MpOolieCCyaTbHbIX TADAHTU.

[TpoueccyanbHast (hopMa BBICTYITAa€T HEOThEMJIEMBIM, KOHCTUTYTHUB-
HBIM 3JIEMEHTOM CyaeOHOit nesTenbHocTh'. Ee Hanuuue oTinyaeT aesi-
TEJTBbHOCTD CY/IOB OT MHBIX (DOPM 3aIIUTHI TTPaB.

' Cwm.: Yeuuna H.A. CyneOHast 3a111MTa 1 KOHCTUTYLIMOHHBIE TIPUHIIMIIBI TPaXkaaH-

CKOTro TipolieccyaibHoTo npasa // M30paHHbIe TPYAbI MO IpakaaHCKOMY MPO-
ueccy. CII6., 2004. C. 289.
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Crporoe cobmoaeHNe mpoliecCcyaTbHOM (POPMBI TIPU3BAHO O0ECIIe-
YMBaTh 00OBEKTUBHOCTH pa30MpaTesIbCTBa 110 JAey, YBaXKeHHUE K Cymy 1
3aKkoHy. be3 cobaroneHus npoleccyaibHO (POPpMbI TPYIHO JOOUTHCS
3aKOHHOTO U 00OCHOBAHHOTO PEIIeHUS 110 JeIy.

OcHosHbIMU yepmamu 2paxicoOancKoll npoueccyatbHol popmot 164~
romces:

* YCTAHOBJICHHasl 3aKOHOM CHUCTeMa OIIpelIeJeHHbIX TpeOOBaHUIA,
MPeIbSIBISIEMBbIX K TOPSIAKY paspelieHus aen (momada 3asiBJIeHUs,
yIUiaTa TOCIONUIMHEL, TIPeACTaBICHNUE JOKA3aTeIbCTB U IP.);

* YeTKO OIlpee/IeHHbII KPYT JIUL, KOTOPbIe UMEIOT IIPaBo IIPUHUMATh
yJyacThe B PacCMOTPEHWHU TPaXXKTaHCKOTO nejia (MCTell, 3asBUTENb,
OTBETYMK, TPETHU JIMIIA U T.1I.);

* HaJeJIeHMe JIML, UMEIOLINX IIPaBO y4acTBOBATh B IIPOLIECCe, OIpee-
JICHHBIMM TIPOIIeCCYaTbHBIMM MMPaBaMU U 00SI3aHHOCTSIMMU;

* BBIHECEHME CYIOM pelleHMSI (B OIpeAe/IeHHOW IpOoliecCyalbHOM
¢opMe) TOJBKO IOCIe TOro, KaK A0 MPOILIO P CTaAui ¢ COOJIIO-
JIEHUEM TTPOIIECCYAIbHBIX TPEOOBAaHUI U TIPUHITMIIOB MpoIiecca.

§3. MNOHATUE, NPEAMET N METOA
FPAXAAHCKOIo NMPOLIECCYAJIbHOIO MPABA

Ilpu paccMOTpeHUHU MpeaMeTa KaxkI0i OTpacu IpaBa TpaauLiv-
OHHO TIPUHSITO OTBEYaTh HAa BOIPOC, YTO OHA (JJaHHAs OTPAC/Ib) peryJiu-
pyeT (omnpenensiet, oxpaHsieT). OTBET Ha 3TOT BOIIPOC BO MHOTOM Xapak-
TepU3yeT CoAepKaHue OTPACIU Mpasa, chepy U Mpeaebl ee JeHCTBUS,
MO3BOJIIET OTTPAHUYUTD OJHY OTPACIb OT IPYTOM.

OnpeneanuTh IpeaMeT OTpacii MpaBa — 3HAYUT, YCTAHOBUTH KPYT
pEryIupyeMbIX OOIIECTBEHHBIX OTHOIIEHUI, BBISIBUTh CYIIIHOCTDb U Xa-
pakTepHbIE YEPTHI 3TUX OTHOILICHUIA.

I'paxxgaHckoe mpoueccyaibHOe MPaBo MPeACTaBIsIeT CO00i B MEPBYIO
ouepeb COBOKYITHOCTh HOPM, YCTaHABIIMBAIOIINX MTOPSIIOK PacCMOTpe-
HMSI ¥ pa3pellieHUs TPaKIaHCKUX JeJT B cynax oblieit ropucaukinu. Ta-
KO TIOIXOM B HAyKe UMEHYETCST Y3KIUM TTOIX0A0M K MTOHUMAaHUIO Mpe-
MeTa rpakaaHCKOro MPOLIeCCyalbHOrO MpaBa.

Bormpoc 06 oTHeceHUU HOPM, PEryJIMPYIOIIUX MOPSIAOK pacCMOTpe-
HUS U pa3pelieHus Je B apOUTpakHBIX Cylax, K OTpaciu TpakiaaH-
CKOTO MPOLECCYaTbHOTO MpaBa SIBISETCS AUCKYCCUOHHBIM. OIHU aB-
TOPBI CUMTAIOT apOUTPAXKHBIN MPOLIECC CAMOCTOSITEILHON OTPaCIbIo
npaBa MU OTPAC/IbIO 3aKOHOJATEIbCTBA!, IPyrue — Mog0TPaCIbIO

! CM., Hanipumep: Tpeywnukoe M.K. Pa3zButue rpaxnaHCKOro MmpoleccyalbHOIro

npasa Poccuu // TeopeTnueckue u mpakTudeckue mpooieMbl rpaxkIaHCKOTo, ap-
OUTPaKHOTO TMpoliecca U UCTIOTHUTENIbHOTO TTpou3BoacTBa. KpacHonap—CII6.,
2005. C. 33.
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rpakJaHCKOTO IPOLIECCYaNbHOTO npasa'. OTaeNbHbIe yYeHbIe T0JIa-
rafoT, 4YTO OTHOIIEHHUS 10 PACCMOTPEHUIO JIeJT B apOUTPaXKHBIX Cyaax
COCTABJISIIOT MIPeIMeT QyOUpyIOlLeii OTpac/y paBa’.

Bne 3aBrcMMOCTH OT TOTO, O KaKUX CyIax UIAET pedb (cymax oOIiei
IOPUCIUKIIUM VI apOUTPaXKHBIX), OTHOIIEHUS C UX YJaCTUEM SIBJISI-
FOTCSI TIPOLIECCYaIbHBIMI OTHOIIEHUSIMU 110 PACCMOTPEHUIO U pa3pelie-
HUIO TPaXIaHCKUX Aejl. Takue OTHOIICHUS SIBISIFOTCS TPaKIaHCKUMU
MpolecCyaJbHBIMM, PETYJIMPYEMBIMIA Ha OCHOBE XOTSI M Pa3HbIX B Ha-
crostee BpeMst KogekcoB (I'TIK P® u AIIK P®), Ho mo odmmM mpa-
BUJIaM LIMBWJIMCTUYECKOrO TUIIA Mpoliecca (001ue: Lejb, 3a1a4u Cya0-
TIPOM3BOACTBA, TIPUHITUATIEI, JIEMEHTBI, COCTAB YIACTHMKOB ITPAaBOOTHO-
IIeHWIi, UX IIpaBOBOE I0JoKeHKUe U pod.). KoHeuHo, ocobeHHOCTH
CyOBEKTHOIO COCTaBa Jejl, pacCMaTpUBAEMbIX apOUTPaKHBIMU CyIaMK
(B TIEpBYIO OYepeab, ITPABOBLIX KOH(MIMKTOB MEXIY CYOBEKTAMU KO-
HOMUYECKOI IEATEIbHOCTU WM C UX y4acTheM)®, He MOTYT HE YYUThI-
BaTbCs 3aKOHoOAaTejeM (HalpuMep, cCOOToaeHNE MTPEeTeH3NOHHOTO
HopsiIKa U Jp.) TIPU BEIpabOTKE CIIeMaJIbHBIX HOPM, TIPaBUJI CYIIO-
npousBoacTsa. [Toaroroska eaunoro I'TIK P®D B cooTBeTCTBUU € OIHO-
nMeHHoI KoHlienuueii Tak:ke CBUIETEIbCTBYET B MOJIb3Y ITOCIEIHETO
MOJX0/a.

CroxHee 00CTOUT AEJIO C OTHECEHUEM HOPM, PEryJIMpPYIOLIUX TTOpsi-
JIOK OCYILECTBJICHUS aIMUHUCTPATUBHOIO CYIOIIPOU3BOACTBA, K IIpe-
METY I'paXIaHCKOTO TPOIIeCCYaTbHOTO MpaBa. DJIEeMEHT BJIACTU U MO~
YMHEHMSs, XapaKTePHBIN IS eI, pacCMaTpUBaeMbIX B paMKaxX alMUHM-
CTPAaTUBHOTIO CYAOIIPOM3BOJACTBA, KOHEYHO, MMEET BaXXHOE 3HAUCHUE
(Bo3pacTaet posib cylda Kak opraHa, OCYIIECTBIISIIONIETO KOHTPOJIb 3a
MHBIMU BETBSIMU BJIACTH (B IIEPBYIO OUepeab, UCIIOJHUTEIbHOI),
a TaKXKe UX JTODKHOCTHBIMU JIMLIAMU) IIJIsI OIIpeneicHIsT 0COOEHHOCTEM
JBVDKEHUS TaKUX JIeJ B CylaX, OAHAKO TaKue Jieja TaKXe pa3peniaiTcs
B paMKax LIMBUJIMCTUYECKOTO TUTIA Mpoliecca’, a 1o HelaBHEro BpeMeH!
BOOOIIE OBLJIM OOHUM M3 BUIOB CYIONPOM3BOICTBA, PEryIMPyEeMOTO
I'TIK P®. Kpome Toro, Hejib3s He 0OpaTUTh BHUMaHUe Ha HaJuvyue B
newicrBytomeM AITK P® pasgena I11 «[Tpon3BoacTBo B apOMTpakHOM
cyze 1o AejlaM, BO3HUKAIOIIUM U3 aIMUHUCTPATUBHBIX U UHBIX Iy-
OJIMYHBIX ITPABOOTHOIIICHUIA».

CwMm.: Ocokuna I'JI. Tpaxnanckuii mpouecc: O6mast yacte. M., 2003. C. 22—-24.
CwMm.: @ypcos J.A. Tlpeamer, cucteMa 1 OCHOBHbIE TTPUHIIMITBI apOUTPAXKHOTO MPO-
IeccyajibHOTO TIpaBa (Ipo0JIeMbl TEOpUHU U TipakTuku). M., 1998. C. 23—-37.

Cwm. nonpo6Hee: [1paBoBoe perynpoBaHue S5KOHOMUYECKOM JESTETbHOCTH: eIMH-
ctBo u nuddepeHumanusi: MoHorpacdus / ors. pea. U.B. Epmosa, A.A. Moxos.
M., 2017. C. 83-97.

Cwm. Takxe: Ipomowuna H.A. AuddepeHunanns, yHupukanus 1 ynpoiieHue B
rpaxnaHckoM cynonpoussoactse. M., 2010. C. 64.
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B cBs13u ¢ U3I0XKEHHBIM, HEJIb3sI TAKXKE HE YIIOMSHYTD 3apOIUBIIIY-
1oca B CCCP ronuenuuto cydebnozo npasa'. B nacrosiniee BpeMsi HHTe-
pec K 3TOil KOHLIENIIUY BHOBb BO3pacTaeT>.

B cooTBeTcTBMU C 3TOI KOHUENUMEH 1IeJIb, 3a1aul, PYHKINU Cyaeo-
HOI BJIACTHU, peajm3yeMoil IMOCPEaCTBOM I'PaKIaHCKOTO, aIMUHUCTpa-
TUBHOI'O, YTOJIOBHOTO M KOHCTUTYILMOHHOI'O CyAOIPOU3BOIACTBA,
€IVHBI.

OOBEKTOM IIPAaBOBOTO PETyJIMPOBaHUS BCErma SIBJASIETCS OIIpee-
JIEHHas TpyMmIia Wik OOIIHOCTh OOIIECTBEHHBIX OTHOIIEHU. OOBEKTOM
IrPaxKaaHCKOIO MPOLIECCYalbHOIO IpaBa BLICTYIIAI0T OOILIECTBEHHbBIE OT-
HOIIICHWS, CKJIAIBIBAIOIINECS TIPU pACCMOTPEHUH 1 pa3pellleHN ! TpaxK-
JAHCKUX JIeJ1 (B caMOM IIMPOKOM MX IIOHMMaHUM) B cyie. I paxxmaHckoe
MpolLieccyajbHOE IIPABO OIMPEALISET BeCh MPOLIECC IBUKEHMUS IPaKIaH-
CKOTO Jejla — OT MPUHSITHS 3aBJICHUS 1O BBIHECCHUS PEIICHUS U €TO
epecMoTpa.

IIpenmeToM peryanpoBaHUs IPaXkIaHCKOTO MPOLIECCYaTbHOIO IIpaBa
HaJo CYMTATh IIPOIIECC, CYAOIIPON3BOICTBO MO Pa3pelIeHNIO U PaCCMO-
TPEHUIO TPaKJIaHCKOTO Jiea.

TakuMm 06pa3oM, rpaxkIaHCKoe NpoleccyajbHOe MPaBO — COBOKYII-
HOCTh HOPM, PETyJIMPYIOIINX OOIIeCTBEHHBIE OTHOIICHMS, KOTOPHIS
BO3HMKAIOT MEXIy yJaCTHUKAMU IIpoliecca M CYIOM IIPU OCYIIle-
CTBJICHUU IIPABOCYIMsI IO IPaKAaHCKUM JejIaM.

CrenyeT 00paTUTh BHUMaHUE HA HAJTUUKME B TOKTPUHE M MHOTO, 0O-
Jiee IIMPOKOT0o MOHUMAaHMS IpaxkIaHCKOTO IIPOIeCCyalbHOTO IIpaBa,
OXBaThIBAIOLIETO TAKXKE U JAESTEIbHOCTD 10 pa3pelleHUI0 IPpakaaHCKO-
TIPaBOBBIX KOH(MIMKTOB TPETCHCKUMM CyTaMM, KOMUCCUSIMU TI0 TPYHO-
BBIM CIIOpaM H JIp.

B cBsI31 ¢ U3710XKEHHBIM B JOKTPUHE CIOXMUIOCH Y3KO€ U IIMPOKOE
IMOHUMAaHME TPaXXIaHCKOTO Ipoliecca.

[ToaTOMy B y3KOM OHUMAaHUU 2PaANCOAHCKUI NPOUuecc paccmampu-
earom Kax 00OHOUMEHHbLI 610 cy0onpou3eo0cmed, B IIMPOKOM ITOHUMA-
HUU — U KaK 0esameabHOCHb UHbIX CHEeUUdAbHO YHOAHOMOYEHHBIX 0P2AHO8
no pazpeuteHuro cnopoeé o npase u 3auiiime npasda.

MHoroo6pa3ue NoaAXom0B K OIPeAeICHIIO IPaHUL] IpakIaHCKOTo
MpoliecCcyaJbHOTO TIpaBa HAIILIO OTPaXXKeHUE U B OMHOMMEHHON y4e0-
HOI TUCIUTUIMHE, KOTOpasi B HACTOSIIIEee BpeMsI M3ydaeT He TOJIbKO Jesi-

CwMm. noapodnee: Cmpoeosuu M.C., Casuukuii B.M., Meavnuxoe A.A. IIpodaeMbl
cynebHoro mipaBa. M., 1983. C. 3—5; Cokoaoe T. B. inest cyneOGHOTO TpaBa B COBET-
cKoii opuauueckoii Hayke // Poccuiickas octuums. 2014. Ne 4. C. 37—39.

CM., Hanpumep: Pokuna M.A. KoHuenus cyneOHOro mpasa 1 ee BIUSHUE Ha
pa3BUTUE CUCTEMbI COBPEMEHHOTO LIUBUJIMCTUYECKOTO Tpoliecca // CoBpeMeHHOe
npaBo. 2015. Ne 5. C. 84—87.
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TEJIbHOCTb CYJIOB IO OTIPABJIEHUIO TIPABOCYAMSI, HO U PAOOTY HEKOTO-
DPBIX MHBIX OPTAaHOB 1 JOJKHOCTHBIX JIMII.

Henb3s Takke He yHOMSIHYTb ITpO0JIeMy ONpeae/IeHUsI MecTa UCITON -
HUTEJIbHOTO TIPOU3BOJICTBA, OTHOIIIEHWI, BOSHUKAIOIIUX TTPU MPUHYIHU-
TEJIbHOM WCITOJJHEHUU aKTOB IOPUCAUKIIMOHHBIX OpraHoB. JiuTenbHoe
BpeMsI TaK/€ OTHOLIEHUSI OAHO3HAYHO OTHOCWJIM K MpeaMeTy T'pakKaaH-
CKOTO TIPOIIECCYaIbHOTO MpaBa.

M3MeHeHne MoaxoaoB K UCHOJTHUTEAbHOMY ITPOU3BOACTBY (MCHOJ-
HEHUeE Mo CIeMaJbHbIM MpaBujiaM aKTOB HE TOJIbKO CYI0B, HO U MHBIX
opraHoB) B cepeanHe 90-x rr. XX B., dopMHUpoBaHNE CAMOCTOSITEILHOM
CITY>KOBI — CIIYKOBI CyneOHBIX TIPUCTaBOB B Poccuit o0yCITOBMIIN IHC-
KYCCHIO O MECTe TaK Ha3bIBa€MOT0 MCITOJHUTEJILHOIO MpaBa B CUCTEME
oTpaciyieil poccuiickoro npaba. OQHU aBTOPHI CTaJu paccMaTpUBaTh
HOPMBI O TIPUHYAUTETbHOM MCTIOJTHEHUN aKTOB IOPUCAUKIIMOHHBIX Op-
raHoB B KauyecTBe (GOpMUpPYIOLIEHCS CaMOCTOSITEJbHOU OoTpaciau
npasa', Apyrue — 060COOJEHHOM IPYIITOI IPpaXIaHCKUX IIPOLlecCy-
AJIbHBIX [IPABOOTHOLLEHUI?, TPETbU — UHCTUTYTOM aAMUHUCTPATUB-
Horo npasa’.

BHe 3aBucHMMOCTH OT TMoaxoAa MeXIy TpakdIaHCKUM CyIOIPOU3BO/I-
CTBOM M HCITOJTHUTEJIbHBIM ITPOM3BOJICTBOM CYIIECTBYET TeCHAsl opra-
HU4eckas cBa3b. Cyn UMeeT psisi TOTHOMOUYMI B chepe UCIIOHUTEIIb-
HOTO IPOU3BOCTBA, 3aKPEILICHHBIX ITPOLIECCYyaTbHBIMU KOJIEKCAMU.

[Ton MeTomoM MpPaBoBOro peryanpoBaHusi OOBIYHO MTOHUMAIOT CITO-
COOBI BO3ICMCTBMS OTPAC/IM IIpaBa Ha OIpene/eHHbIN BUI (TPYIILy) 00-
1LIECTBEHHBIX OTHOLLIEHUIA.

Ecnu mpeamet oTpaciau mpaBa OTBEYaEeT Ha BOMIPOC «4TO PETYIUPY-
€TCsI?», TO METO — Ha BOIIPOC «KaK?», «<KAKUMU CIIOCO0aMM?» peryiu-
PYIOTCSI TaHHbIE OOIIECTBEHHbIE OTHOIIICHUS.

Yaie Bcero B TeOpUM BBIAEISIOT ABa OCHOBHBIX METO/a TIPAaBOBOTO
peryanupoBaHus — AWCITIO3UTUBHBIA U UMIIEPaTUBHBIN. X TakKe CBsI-
3bIBAIOT C ABYMsI 0JI0KaMU MPaBOBbIX HOPM WJIM ABYMs 0a30BbIMU IIpa-
BOBBIMM PEKMMaMU — YaCTHBIM M ITyOJTMYHBIM.

CM., HampuMep: Moxoé A.A. I'paxkn1aHCKOe UCIIOJTHUTEIbHOE MPaBO KaK OTpacib
MpaBa U er0 MeCTO B CHCTEMe pOCCHICKOTO MpaBa // HoBasi mpaBoBast MbICIb.
2005. Ne 4. C. 32—36; Apros B.B. I'paxpaHCcKOe UCTIOJHUTEILHOE TIPaBO B CHC-
TeMe POCCUICKOTO TpaBa: OTAebHbIe BOIIPOCHl CTAHOBJIEHUS U pa3BUTUS //
Poccuiickuii exxeroqHuK rpaxkaaHCKoOro u apourpaxHoro rmpouecca. 2005. Ne 4.
C. 275-300.

CM.: Cammaposa 3.3. Yuyactue cyaa B UCIIOJTHUTEILHOM ITPOU3BOICTBE: aBTOped.
IINC. ... KaHM. Iopua. Hayk. M., 2004.

Cwm., Hanipumep: [opbynosa A.11. IcTIONHUTEIbHOE TTPOU3BOICTBO KaK MHCTUTYT
aIMUHUCTPATUBHOTO TIpaBa: MpobJeMbl OpraHU3aluu, MPaKTUIECKO peann3a-
LIMU U TIePCTIEKTUBBI TTPABOBOTO PETYJIMPOBaHUS: aBTOped. MUC. ... KaHI. IOPUI.
Hayk. Boponex, 2004.
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JAUCTIO3UTUBHBIN METO MpeanojaraeT I0pUaniyeckoe paBeHCTBO
YYaCTHUMKOB MPaBOOTHOIIIEHUI. Tak, yJaCTHUKU Ipoliecca HaleleHbl
OIMHAKOBBIM O0BbEMOM MPOLIECCYaTbHBIX TTPaB. BO3HUKHOBEHWE U pa3-
BUTHE Tpoliecca, Mepexo] U3 OAHOW CTaluu B IPYTYIO 3aBUCST OT BOJU
3aMHTEepecoBaHHbBIX K. Ob6XaroBaHUE CyJeOHbIX aKTOB TakXKe 3aBU-
CHUT OT BOJIM 3aMHTEPECOBAHHBIX JIHIL.

MmriepaTuBHBIN METOI — 3TO METO BJIACTHBIX NpeanucaHuii. OH
XapaKTepeH Mpex/e BCero IJs BIaCTHBIX OTHOLIEHUH, OTHOLIEHU A
MEXIy CYIOM M MHBIMM YYacTHUKaMu mpoiecca. Cyn nmpuHUMaeT
BJIACTHBIE PEIIEHMS, TTOIEeXKAIIe TPUHYTUTEIBHOMY UCTTOJIHEHUIO.

['paxnaHckoe mpolieccyaibHOE MPaBo, TAKUM 00pa3oM, aKTUBHO
HCTIOJIb3YET 00a MeToAa MPaBOBOTO peryaupoBaHusi. B cuiy artoro me-
mo0 TPaxXJaHCKOTO TPOLIECCYaIbHOTO TpaBa SIBJISIETCS] QUCRO3UMUBHO-
UMREPAmueHbIM.

Crenyet oOpaTuTh BHUMaHUE Ha BO3MOXHOCTh YKa3aHMsl B JIUTEpa-
TYpe UMIIEPaTUBHO-IUCITIO3UTUBHOTO, a He TUCTIO3UTUBHO-UMIIEPATHUB-
HOTO METOJIa TIPAaBOBOTO PEryJIMPOBaHUs. ABTOPHI ITPY TAKOM TTIOIXO/E
MOJUYEePKUBAIOT BJIACTHBIN XapakTep Cy/la KaK opraHa 1Mo pa3pelieHUuIo
nen. IpaxnaHckue mpolieccyaibHble MPaBOOTHOLIEHUS — 3TO BlacTe-
oTHomeHus1. OmHaKo BJIACTh Cyla OrpaHMYeHa XeCTKMMU paMKaMu 3a-
KOHa, a caM Mpoliecc BOBHUKAET U MOAJAePKMUBAETCS JUIIb 10 BOJIE CTO-
POHBI (CTOpOH) mpoliecca’.

Kpome npeamera u metona 1jisi 000CHOBAHUS CaMOCTOSTEIbHOCTH
IPaXJIaHCKOTO MPOLECCYabHOTO MpaBa MOTYT ObITh MCMOJIb30BaHbI U
Ipyrue npu3Haku (0coOblil CYOBEKTHBIN COCTaB, HAAIUUME KOAUMUIIK-
pOBaHHOTO aKTa u Ap.). OTMETUM JIUIITb OCOOBIN CYOBEKTHBIN COCTaB
KaK BecbMa BBIPaX€HHbI MpU3HAK JaHHOW oTpaciu npasa. Tak,
OCHOBHBIMHU CYOBEKTaMU TPaXXIaHCKUX MPOIIECCyaTbHBIX MTPABOOTHO-
LIEHU SABJISIOTCS Cy/l M JIMlia, y4acTBYIOIIUE B JIEJI€.

§4. NPUHUUNBI TPAXAAHCKOrO MPOLIECCYAJIBHOIO MPABA

ITon npuHIMNAaMyU npaBa 0ObIYHO IOHMMAIOT OCHOBHbBIC UIEU, UC-
XOIHBIE MMOJIOXEHUS WIJIM BeaylllMe Havyaja rpoiecca GpopMUpOBaHUS,
pa3BuTHS U QYHKIIMOHUPOBAHUs MpaBa. Takue Havyajga MpUCYIIN Kak
MpaBy B 1LIEJIOM, TaK U €ro OTAEJIbHBIM OTPAC/sIM, IIPaBOBbIM MHCTU-
TyTaMm.

[TpuHIIUIIBI OTpaXalT CYIIECTBO COAEPKAHUS, COLMAILHYIO Ha-
MPaBJICHHOCTh U 0COOEHHOCTH IIPaBOBOIO peryarnpoBaHus. OHM MO3BO-

1
CwM. monpo6Hee: bonnep A.T. CooTHOIIEHWE BAACTHOCTH U NUCIIO3UTUBHOCTU B

pPa3BUTHUM TPaXIAHCKUX MPOIECCyalbHBIX MPaBOOTHOIIeHUN // M36paHHBIe
Tpynsl. CI16., 2005. C. 97.
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JISTIOT MPaBMJIBHO IMOHUMATh M MIPUMEHSITh KOHKPETHBIC TTIPAaBOBHIC
HOPMBI B TIPaBONIPUMEHUTEIHLHOM TTPaKTHKE.

IIpuHIMIBI TAKXKE YIUTHIBAIOTCS IIPU 00OHAPYKEHUU IIPOOEJIOB B 3a-
KOHOJIaTeIbCTRE.

[TpuHIUITEI yCTaHABIMBAIOT COAEPXKAHUE, CTPYKTYPY TPaxkJIaHCKOTO
npoliieccyaabHoro npaba. OHM OIpeeIsSIoOT Lejb Mpoliecca U METOIbI
TOCTUXKEHMS 3TOU 1IeJIN, XapaKTepPU3YIOT COACpKaHUE NeSITeIbHOCTU
CyOBEKTOB TPaXKIaHCKOTO ITPOIIECCYaIbHOTO TIpaBa, OINPENe/IsIIOT CyIle-
CTBEHHBIE YEPThI, BbIPAXKAIOLIMe CYILIIHOCTh IIPOLECCYaTIbHOTO ITpaBa.

[MpuHUMIIBI TPAXIAHCKOTO MIPOLIECCYAIbHOIO IpaBa MOIYT OBITh
KJ1acCu(UIIMPOBAHBI N0 PA3AUMHBIM OCHOGAHUAM:

* II0 UICTOYHUKY 3aKpeILICHUS;
* 1o cdepe AeicTBUS;
* 110 OOBEKTY IPABOBOTO PETYIMPOBaHUS (BO3ICCTBUS).

I1o ucmounuxy 3axpensenus MOXHO BBIACIUTH IIPUHLIMIILI, 3aKpPe-
mwieHHble B KoHctutyuuu P®, u mpuHLMIIBL, 3aKpeIIeHHbIE B 3aKOHO-
JATETLCTBE O CYAOTIPOU3BOJCTBE U CYI0yCTPOMCTBE.

K KOHCTUTYLIMOHHBIM MPUHIIAIIAM OTHOCSITCSI IPUHIIUITBI PABEH-
CTBa BCeX Iepeld 3aKOHOM U CYIOM, OCYIIECTBIICHUSI IIPaBOCYIUSI
TOJILKO CYIOM, HE3aBUCUMOCTH CyIei M MOJUMHEHUS X TOJIBKO 3a-
KOHY, TJIACHOCTH CyIeOHOTO pa3doupaTesbCTBa, COCTI3aTeJIbHOCTU 1
paBHOIIPABUS CTOPOH.

B 3akoHomarenbcTBE O CymOyCTPOMCTBE M CYAOTIPOU3BOJACTBE 3aKpe-
IUICHBI IPUHIIUIIBL 3aKOHHOCTH, TMCIIO3UTUBHOCTH, COUYETaHUST €AUHO-
JINYHOIO Y KOJIJIETMAJbHOI'O PaCCMOTPEHUSI IpaXkIaHCKUX eI, YCTHO-
CTU, HETIOCPEACTBEHHOCTH, HETIPEPHIBHOCTH, TIPOIIECCYAIbHONW 3KOHO-
MUU.

I1o cghepe deiicmeus MOXHO pa3znuyaTh OOIIEPaBOBbIE, MEXKOTpa-
CJIEBBIE M OTPACJICBBIC MIPUHIIMIIBI, a TAKXKE TIPUHIIUITBI OTACIBHBIX TIpa-
BOBBIX MHCTUTYTOB.

OOuenpaBoBble IPUHLIMIIBI IIPOHU3BIBAIOT BCIO CUCTEMY IIpaBa.
K HUM MOXHO OTHECTH TIPUHIIUAMEI 3aKOHHOCTU, SAMHCTBA TIPaB U 0051~
3aHHOCTEH, 3alIUThI TPaB 1 CBOOO.

MexoTpacieBble IPUHIMITBI XapaKTePHbI IS HECKOJBKHUX OTpa-
cieii mpaBa. K HUM MOXXHO OTHECTHM TIPUHLIUIIBI IUCITO3UTUBHOCTH, CO-
CTSI3aTeIbHOCTY, HE3aBUCUMOCTH CYIEH U JIp.

OrtpacieBble IPUHIUITLI ¥ IIPUHLIMITBI IPABOBBIX MHCTUTYTOB XapaK-
TEPHBI JISI OMHOU 000COOJIEHHOM TPYIIIBI O0ILIECTBEHHBIX OTHOIIIEHU
(oTpacnu TIpaBa, MHCTUTYTA TIpaBa).

B Hacrosee BpeMsl B CHJTy HaJIW4YKsT OOLIHOCTH OCHOBHBIX ITOJIXO-
JIOB, TIPAaBUJI OTIIPaBJICHUs IIPABOCYAUS B LIEJIOM, B3aMMOIIPOHUKHOBE-
HUS Pa3IMIHBIX MHCTUTYTOB ¥ HOPM B CMEXXHBIE cpepHI TTOPOii CIOXKHO
BBIICIUTH TaKKWE IMIPUHIIAIIBI, KOTOPbIe ObLIX ObI CTPOTO CITeIM(UIHBI

17



IUIs1 OMHOM oTpaciu npaBa. Hanpumep, Takoit xapakTepHbIid TPUHIIMIT
TrpaxKaIaHCKOIo IMpoliecca, KaK JUCITIO3UTUBHOCTD, B MOCAEAHEE BpeMs
aKTMBHO IIPOHMKAET U B YIOJOBHBINA Ipouecc'.

B 10 Xe BpeMs HamoJTHeHUe, peaau3alus TOro Uil WHOTO Mpoliec-
CyaJIbHOTO MPUHIIMIIA B TOW WJIKM UHOHM MpoliecCyalbHOM OTpaciau Jubo
OTHEJbHOM MHCTUTYTE MOTYT UMETbh CYLIECTBEHHbIC OTJIMYMS APYT OT
npyra.

[To o6sexmy npasosozo pecyauposanus pa3anyaioT OpraHU3ALMOH-
HbIe U QYHKIMOHAIbHbIE TPUHIIUIIBI.

[lepBas rpymnna NpuHLMUIIOB PeTyJIUpPYyeT OpraHMU3alnI0 IPaBOCYIUs
(ocy1ecTBIIeHME TIPABOCYIMS TOJBKO CYIOM, IJIACHOCTh, HE3aBUCH-
MOCTb CyAeii, TOCyTIapCTBEHHBIN S3bIK CyTIOMPOU3BOACTBRA U AP.).

Bropas rpymmna npyuHIUIIOB OIOCPEAYET IPOLIECCYalbHYIO AesITE b~
HOCTb (IMCTIO3UTUBHOCTD, COCTS3aTeIbHOCTh, YCTAHOBJICHUE UCTUHBI
1o aeiy, CyaeicKoe pyKOBOACTBO IPOLIECCOM U Ap.).

B nutepatype BcTpedaroTCs U MHbIE KlacCU(pUKAIMU TPUHIUIIOB
IPaXIAHCKOTO MPOLIECCYATLHOTO MpaBa’.

HanuM KpaTKylo XapakKTepUCTUKY MPUHIIUIIAM IPak1aHCKOTO Mpo-
LIeCCyaIbHOTO TpaBa.

Ipunmun 3akoHHocTH. CTaths 15 Konctutynuu P® ykasbiBaeT, 4To
OpraHbl rOCyaapCTBEHHOI BJIACTH, OPTaHbI MECTHOTO CaMOYITPaBJICHMS,
JIOJKHOCTHBIE JIMIIa, TpaXaaHe U UX 00beIUHEHUS 00si3aHbl COOJII0IATh
Koncturyuuwo P® u 3akonsl. Cynbl B Poccuu sBinsitoTcs cymaeOHOM
BJACTbIO HapsSay C 3aKOHOAATEJIbHOU U UCIIOJHUTEIbHON, IIO3TOMY
CyIbl 00si3aHbI PaOOTaTh TOJBKO HA OCHOBE COOJIIONEHUST 3aKOHOB. DTO
tpeboBaHne Koncrturyuun P orpaxkaeT cyTh MpUHIMIA 3aKOHHOCTH.

Cratbg 11 I'TIK P® yka3reiBaeT, 4To cyn 00s13aH pa3pelInTh Ipaxk-
JaHCcKue nena Ha ocHoBaHuM KoHctutyuuu P®, npyrux 3aKOHOB.
Bauskoe nojoxeHue 3akperieHo u B 4. 2 ¢T. 3 AIIK PO®.

Cremyer MOMYepKHYTh, YTO CY/, YCTAHOBUB IIPY pa3pellieHnH Ipax-
MAaHCKOTO JAeJia, YTO OAUH HOPMATUBHBIN MpaBOBOI aKT HE COOTBET-
CTBYET IPYTOMY, IPUMEHSIET HOPMY aKTa, UMEIOIIETO OOJIBIIIYIO I0PUIH -
YECKYIO CHUITY.

B conepxxaHuu npuHIMIA 3aKOHHOCTA HEOOXOIMMO pa3inyaTh Ma-
TEPUAJIbHYIO U TTPOIIECCYaTbHYIO CTOPOHBI.

MarepuranibHasi CTOpOHA 3aKOHHOCTU O3HA4YaeT MPaBUJIbHOCTh IIPU-
MEHEHMsI MaTepUuaJibHOTO 3akoHa (Hanpumep, HopMm [ K PO, CK P®).

CM.: Aukapes U.C. INCTIO3UTUBHOCTD B YTOJIOBHOM Tipouiecce Poccum: aBToped.
IINC. ... KaHM. Iopua. HayK. Borrorpam, 2004.

CwMm., HantpuMep: [TpUHIMITBI TPAHCTPAHUYHOTO TPaKIaHCKOTO Tpoiiecca / mep. ¢
anri. E.A. BunorpanoBoii, M.A. ®unatosoit. M., 2011; Dypcos /.A.
CoBpeMeHHOE MTOHUMaHKWE MPUHIIMITOB MPaXIaHCKOTO U apOUTPaKHOTO MPO-
necca. M., 2009. C. 51, 52.
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[TpoueccyanbHasi cTopoHa 3aKOHHOCTU O3HA4yaeT MPaBUJIbHOCTh
NPpUMEHEHUS TIpolleccyalbHBIX KomeKcoB, B yacTHOoCcTH ['TIK PO,
AIIK P®.

K mpoiieccyaibHbIM BOTIpOCaM OTHOCSITCS: COOJIIOJIeHUE CPOKOB
paccMOTpeHus, UCTpebOoBaHUE 10KA3aTeIbCTB, 0053aTeIbHOCTD MOATO0-
TOBKH, U3BENICHNE 3aMHTEPECOBAHHbIX JIUII U TIPUBJIEUYEHUE UX B CY1e0-
HBIIA TIpolLIecC, s APYTUX BOIPOCOB.

IIpuHuun ocyuiecTBJeHUs] MPABOCYAUS TOJbKO cyaoM. JlaHHbBII
MPUHIUI IIpsIMO 3aKperuieH B ¢T. 118 Koncturyuum P®, ct. 5 u 22
I'TIK P®, ct. 1 1 HekOoTOpBIX Apyrux craThsax AITK PO.

Boinenenne cyneOHOI BIacTH B KAYe€CTBE CaMOCTOSITEIbHOI BETBU
BJIACTM U NIEMCTBUE €€ He3aBUCUMO OT 3aKOHO/AATeJbHOW U MCTIOJHHU-
TeJIbHOM BJIACTE OMpPeesItoT MOABEIOMCTBEHHOCTh TPaKIaHCKUX e
cylaM 1 CTPOToe COOJTI0eHNE 3aKOHOIATEIHCTBA O TPAXKIAHCKOM CYJIO-
MPOU3BOJCTRBE.

IIpunmun HazHavyaemocTH cyaeii. B coorBeTcTBuu ¢ KoHcTuTynmei
P® Bce cynpu (penepanbHBIX CYIOB Ha JOKHOCTh Ha3HavaroTcs. B 3a-
BUCUMOCTU OT YPOBHSI CYIOB OJIHU CyabU HazHauatoTcss CoBeToM Dese-
pauun ®egepaasHoro Codpanus PD, npyrue — INpesugentom PO.

MupoBble cyapu B cOoTBeTCTBUM ¢ DeepalbHbIM 3aKOHOM OT 17 j1e-
Kabpsg 1998 1. No 188-d3 «O MupoBEIX cyabax B Poccuiickoir Menepa-
LIMM» HA3HA4YaAlOTCS Ha JOJDKHOCTb 3aKOHOAATEJIbHBIM (IIPEACTaBUTEIIb-
HBIM) OPTaHOM TOCYIapCTBEHHOM BIacTh cyobekTa PD.

IIpuHIMI HE3aBUCUMOCTH Cy/eil U MOJYMHEHUsI UX TOJbKO KoncTu-
Ty P® u denepansHomy 3akoHy. ['ocynapctBeHHast Biactb B Poccuii-
ckoit denepaly OCyIIECTBISICTCSI HA OCHOBE pasleIeHUs] Ha 3aKOHO-
JaTeJIbHYI0, UCTIOJIHUTENbHYIO U cyleOHy10. OpraHbl 3aKOHOAATEIbHOM,
HUCTIOJIHUTEILHOW M CyeOHOM BIACTU caMOCTOSITeIbHbI. PUHAHCUPO-
BaHMUE CYJIOB MPOU3BOAUTCS TOJbKO U3 (deaepalbHOTro OloaxeTra 1
JOJKHO o0ecrieunBaTh BO3MOXKHOCTh MOJTHOTO U HE3aBUCUMOTO OCYIIe-
CTBJICHUSI MPaBOCYIUSI B COOTBETCTBUU C (elepajbHbIM 3aKOHOM
(ct. 124 KoHctutyuuu PD).

[TpuHIIMIT HE3aBUCUMOCTU TakKXe 03HAyaeT, YTO MPU pa3pelieHuu
JIeJ CYIbU TOJKHBI PyKOBOJICTBOBATHCS TOJIBKO 3aKOHOM.

B uessix 6osee moaHOro mpoBeneHus B XU3Hb, T.€. B CYIe0HYIO MpakK-
TUKY, pUHIIMNA He3aBucuMocTu cyaeit Koncturyuus PO B cr. 122
MPOBO3IJIacKjia HEMTPUKOCHOBEHHOCTb CY/Iei.

[MTpuHLIMI He3aBUCUMOCTU CyAeil MOJyYnJ 3aKpeTyieHue B CT. 8
I'TIK P® u ct. 5 AIIK PO.

IIpuHIUN HEMPUKOCHOBEHHOCTH CYJeil. DTOT MPUHIIUII CJIEeAYyeT CUM-
TaTh CAMOCTOSITEJIbHBIM KOHCTUTYLIMOHHBIM TPUHIIMIIOM, TaK KaK OH
KacaeTcs TMIYHON HETTPUKOCHOBEHHOCTH CYIbU, WIEHOB €r0 CEMbHU, €r0
SKUJIMILA M ero UMYILECTBa, a TakXke CIy)XeOHoro kabuHera (rmomerte-
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Hus). Cyabe mpeaocTaBjieHO MPaBoO Ha XpaHEeHUE W HOLIEHUE OTHe-
CTPEJIBHOTO OPYKHSI.

lapaHTuHeil He3aBUCUMOCTHU CYAEH SIBISIETCS TaKXKe YCTAHOBJICHUE
0co00TO0 TTopsIIKa MPUBJICYCHUS UX K IOPUINYECKON OTBETCTBEHHOCTH.

IIpyHnMn paBeHCTBA BCeX mepe] 3aKOHOM M CYIOM. DTOT IIPUHIIUII
npeaycMmotpeH cT. 19 Koncruryiuu P®. Crarbst 6 ITTIK PD yrounsier
M AeTaJu3UpyeT ero ykazaHueM Ha TO, YTO IpaBOCYAre IO IpaXkmaaH-
CKMM JieJIaM OCYILECTBJISIETCSI Ha HavalaX paBeHCTBa Iiepel 3aKOHOM 1
CyJIOM BCEX T'paxK[IaH, He3aBUCUMO OT I10J1a, pachl, HAIMOHAJIBLHOCTH,
sI3bIKa, IIPOMCXOXIEHNSI, UMYIIECTBEHHOTO 1 JOJLKHOCTHOTO TTOJI0XE -
HUSI, MECTa XXUTEJIbCTBA, OTHOILICHUS K PEJIUTUU, YOCKICHUI, IIPU-
HaJJIEXKHOCTU K OOIIECTBEHHBIM OObEIMHEHUSIM U APYTUX 0OCTOSI-
TEJIbCTB.

B cootBercTBUM co cT. 8 ATIK P® cynonpou3BoncTBo B apOUTpax-
HOM CyJie OCYIIECTBJISIETCS HA OCHOBE paBHOIIpaBust CTOPOH. CTOPOHBI
MOJIB3YIOTCSI PaBHBIMM IIpaBaMU Ha 3asiBJIECHUE OTBOIOB M XOIATaliCTB,
TpeACTaBICHUE JOKA3aTeIbCTB, YIaCTUE B UX UCCIIENOBAHUU U JIP.

B oTHOILIEHWN CTOPOH — WCTIA U OTBETYMKA MPUHIIUIT PABEHCTBA
MOJIy4YaeT JajbHelllee pa3BUTHE B IIPUHLIMIIE IIPOLIECCYaIbHOTO PaBeH-
CTBa CTOPOH.

ITpuHIMN nponeccyaJbHOr0 paBeHcTBa cTOpoH. HacTosiimii mpuHIuI
nposoariaiieH B ¢T. 123 Koncruryuuu P® u 3akperuieH B cr. 12 T'TIK
P® u ct. 8§ ATIK P®.

OH 1penocTaBiiseT CTOPOHAM paBHBIE BOBMOXHOCTH B IIPOLIECCE pe-
aJn3aluy CBOMX CYObEKTUBHBIX TTPaB M 3aKOHHBIX MHTEPECOB.

B c1. 12 I'TIK P® nomuepkmnBaeTcs He3aBUCUMOCTh, 00BEKTUBHOCTh
U OECIIPUCTPACTHOCTD Cyla, KOTOPBIA CO3IaeT CTOPOHAM BCE HEOOXOaU~
MbI€ TIPOIIECCYaJIbHBIEC YCTOBHS.

ITpunnun ranacHoctu. B c1. 123 KoHcTutyunu P® npoBo3rialiaeTcs,
YTO pa3dMpaTesIbCTBO Aes BO Beex cynax — oTkpbiToe. Ctathst 10 T'TIK
P® naswiBaeTca «I'macHocTh cymeoHOTO pa3douparenbcTBar. C 0gHO-
MMEHHBIM Ha3BaHueM umeercs cT. 11 u B AIIK P®.

[To o6memy npaBuTy pa3doupaTesbCcTBO /] BO BCEX CyldaX OTKPHITOE.
Pa3bupaTtenbcTBO B 3aKPHITHIX CYAEOHBIX 3acefaHMIX TOIYyCKAeTCs
JIMIIb TOTNA, KOTAa 3TO MPeAYCMOTPEeHO (eaepaibHBIM 3aKOHOM (HE00-
XOIAMMOCTD 3aIUThHI TOCYAapCTBEHHOM, KOMMEPUYECKOl, MHOM OXpaHsie-
MOJi 3aKOHOM TaliHbI).

O KaxIoM cilydae MpOBeAeHUS 3aKPBITOrO CyaeOHOro 3aceaaHus
JIM0O €ro YacTu Cyja 00s13aH BRIHECTHM MOTHMBMPOBAHHOE OIpeneieHNe.
MHuLmaTuBy NpOBEeAeHUS 3aKPHITOTO CyIeOHOTO 3aceqaHus, KaK Ipa-
BWJIO, MPOSIBJISIIOT CTOPOHBI C 11€JIbI0 COXPAaHEHUs CBEACHUI KOHDUIeH-
LIMaJIbHOIO XapakTepa.
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Crenyer OTMETUTDh, UTO U B 3aKPHITOM CyleOHOM 3acelaHuu AeI0
TIOJDKHO pacCMaTpUBAThCS C COOJIIOACHUEM MPaBUII TPaXXIaHCKOIO Cy-
JIOMPOU3BOACTBA.

IMpunuun rocyaapcTBEHHOTO SI3bIKA JJIsl Be/leHUsI CY/I0NPOM3BOICTBA.
B cuy 4. 1 ct. 9 IT'TIK P® rpaxkmaHckoe Cynonpon3BOACTBO BEAETCS Ha
PYCCKOM $I3bIK€ — TOCyIapCTBEeHHOM si3biKe Poccuiickoii ®enepanumn
WJIM HA TOCYIapCTBEHHOM $I3bIKE PECITyOJIMKU, KOTOpasi BXOIUT B COCTAB
Poccuiickoii @enepaiiny 1 Ha TEPPUTOPUM KOTOPOI HAXOAUTCS COOT-
BETCTBYIOILLIMIA Cyd. B apOuTpakHBIX cymax, a TakKxKe BOGHHBIX CyaaX Cy-
JIOIPOU3BOACTBO BEAETCS HA PYCCKOM SI3BIKE.

YyacTHUKY cyneOHOro mporiecca, He BIaAeIoNie PyCCKUM SI3bIKOM,
BIIpaBe JaBaTh OOBSICHEHUS, 3aKII0YEHUSI Ha CBOOOAHO M30paHHOM
SI3bIKE OOIIEHMSI, a TAKXKE IMOJIb30BAThCS YCIYraMU MePeBOIIMKA.

Bce moKyMeHTBI, MOCTYNUBIINE B CYI, MIPEACTABISIOTCS C IIEPEBO-
JIOM Ha pyccKuii 3bIK. IlepeBoa nokeH ObITh HaajleXalluM oopa3oM
3aBEPEH.

IIpyanun yctHocTH. PazoupaTeabCcTBO ejia TPOUCXOIUT YCTHO, TaK
ykazaHo B 4. 2 cT. 157 I'TIK P®. B cooTBETCTBMY C 3TUM ITPABUJIOM Ma-
Tepuajbl U JOKa3aTeIbCTBA UCCIEIYIOTCS B CyAeOHOM 3acelaHUU HEeIo-
CPEICTBEHHO M YCTHO: CTOPOHBI B TIPOLIECCE M3JIaraloT CBOM TO3UIIMHU B
YCTHOI (hopMe, TaKKe YCTHO MarOT MOKa3aHUs CBUIETENIM U SKCIIEPTHI,
eCJId TIPUCYTCTBYIOT B CyAeOHOM 3acenaHuu. [Ipoliecc, B KOTOpOM mpu-
HUMAIOTCSI BO BHUMaHUE TOJIBKO T€ TIpoliecCyalbHbIe NeCTBUS, KOTO-
pbIE COBEPILIAIOTCS B YCTHOI (popMe, U Tie MPOMCXOOUT UX YCTHOE 00CYXK-
JIeHNe, Ha3bIBaeTCs MPOLIECCOM, OCHOBAaHHBIM Ha MPUHILIUIIE YCTHOCTU.
W naoboport, mporiecc, B KOTOPOM IIPUHUMAIOTCS BO BHUMAHHE TOJTBKO
Te MpoleccyalbHble NEUCTBUSI, KOTOPbIE COBEPIIEHBI B MUCbMEHHOM
¢opMe, Ha3bIBAIOT MUCbMEHHBIM. B 3TOM IIpoliecce CTOPOHBI U IpyTHe
3aMHTEPECOBAHHbBIE JTUIIA TIPEACTABISAIOT TUCbMEHHbBIE MaTepUaIbl, KO-
TOpBIE UCCIEAYIOTCS; UCXOMS U3 UX COAEPXKAHMSI IEJIaI0TCS BHIBOIBI.

ITo npoueccyanbHOMY 3aKOHOIATEIbCTBY CYI MOXET BBIHECTU pe-
IIEHUE TOJbKO 110 MaTepuagaM 1 10Ka3aTeIbCTBaM, MPEICTaBICHHBIM B
ycTHOU popMme. B cuity 3TOro pasiuyHble JOKYMEHTbBI, KaK UMEIOIIECs
B MaTepuaax iejax, Tak U IpeacTaBlIeHHbIE CTOPOHAMU, TOJKHbBI ObITh
00BbsSICHEHBI B CyneOHOM 3acenaHuu. [TpuHIUIT yCTHOCTU SIBJIsIETCS TOC-
MOICTBYIOIIMM HayajJOM B HallleM IpakJIaHCKOM ITpOlLIecCe.

Cynbs B cyieOHOM 3acenaHUM BedeT MPOLIECC YCTHO, Pa3bsICHSET
MpaBa 1 00s13aHHOCTH, 3a4aCT BOIIPOCHI 1 BHICIYIIINBAET OTBETHI.

YYyacTHUKM TIpoliecca 3a1aoT APYT APYry BOIPOCH ¢ paspelieHus
Cyla, BBICIYIIIMBAIOT OTBEThI, BBICKA3bIBAIOT BO3PaKeHUsI MPOTUB JTOKa-
3aTeJIbCTB, TIPEACTABICHHBIX CYLY.

B apOuTpaxkHOM CyIOITPOM3BOJACTBE HECKOJIBKO IMO-UHOMY pEIleH
3TOT Bompoc. 31ech OOJbIIYIO POJb UTPAIOT MMCbMEHHBIE T0Ka3aTeab-
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ctBa (ct. 126 1 131 AIIK P®). CBsizdaHO 3TO C TeM, YTO B apOUTPaXKHOM
CYIIOTIPOM3BOJICTBE T10 OOIIEMY MpaBUJIy YYacTBYIOT HE TpaxaaHe, He
MMeIOIIe CHelalbHOM IMOATOTOBKH, a IIpodeCcCuoHalbHbIe y4acT-
HUKHU 3KOHOMHUYECKOro o0opoTa (fopuandyecKue Julla, MHIUBUIYab-
HBIE TIPEANIPUHUMATEIIN U JIp.).

YcTHOE Havalo XapaKTepu3yeTcsl YCTHOM (DopMoii BeaeHus cyaed-
HOTO 3acefdaHus, UCCAeAOBaHUEM 10Ka3aTeJIbCTB B YCTHOM (hopme, Be-
JIIeHeM MPOTOKoJIa ¢ (hMKcalmeil B HEM COBEpIIaeMbIX ITPOLIeCCyallb-
HBIX IEVCTBUI U OP.

B cBs131 ¢ U310KEHHBIM B apOUTPaKHOM CYIOIPOU3BOACTBE ACii-
CTBYET IPUHIIUIT COYETAHUS YCTHOCTHA W MMCbMEHHOCTH CYyIeOHOTO pa3-
OupaTebCcTBA.

IIpuHIUN HemoCpeaACTBEHHOCTH. DTOT MPUHIUII TECHO CBSI3aH C
TIPUHIIMIIOM YCTHOCTH, HO SIBJISIETCST CaMOCTOSTeTbHBIM. [1pHLIMIT yCT-
HOCTU OTHOCHUTCS K (hopMe IIpeICTaBIeHUs] MaTepUaoB U JoKa3a-
TEJIbCTB CYIY U K XapaKTepy pa30oupaTesibCTBa.

Cyny mHOTIa IPUXOIUTCS BOCIIPUHUMATh TaKOM MaTepuall, KOTO-
Pl TPyIHO JIMOO HEBO3MOXKXHO MPEACTaBUTh B YCTHOM MM MUCbMEH-
Holt (popMe. B aTux ciayuasix cym BocIpuHUMAaET (aKT Hemocpen-
CTBEHHO, BHE 3aBUCUMOCTH OT MUCbMEHHOCTH M YCTHOCTH TIPEICTaB-
JIEHHBIX MaTepHUajaoB (HallpuMep, OCMOTP).

I'TIK P® gormycTul B Ka4eCTBE CaMOCTOSITEJIbHBIX CPEACTB JOKA3bI-
BaHUS ayauo- u Buaeosanucu. Cya B cyneOHOM 3aceqaHuu J0KeH
MpOCayIlaTh aynuo3anuch, IIPOCMOTPeTh Buaeo3anuchk. CiaemoBa-
TeJIbHO, IIPUHILIUI HEIOCPEACTBEHHOCTU COCTOUT B TOM, UTOOBI CyIbU
BOCIIPMHUMAJIN MCCIeayeMble (haKThl M3 TIEPBOUCTOYHUKA ITPU HEU3-
MEHHOM COCTaBe cya.

CoOurogeHre IpUHLIMIIA HETTOCPEACTBEHHOCTH TaeT CYyay BO3MOXK-
HOCTb JIy4llle MCClIeIoBaTh MaTepuansbl aeja. [loaTtomy Bce maTepuabl
JIOJDKHBI OBITH MCCIIETOBAHbBI TEMU CYIbSIMU, KOTOPBIE pa3pelialoT AejI0
I10 CYLLECTBY.

Cratbg 10 AITK P® Takxke 3akperuisieT IpUHLIMIT HEIIOCPEACTBEH-
HOCTH, B COOTBETCTBUM C KOTOPHIM apOUTpaXkKHBIN Cy1 Mpu pa3doupa-
TEJIbCTBE [Iejia 00sI3aH HeIOCPEICTBEHHO UCCIeA0BaTh BCe NOKA3aTe/Ib-
CTBa 10 JIeTy.

IIpyHIMI COCTA3aTENbHOCTH. DTOT IIPUHIIMIT 3aKpeTieH B cT. 123
Koncrurynuu P®. OH onpenelisieT COCTI3aTelIbHbIIA XapaKTep BCEro
IpaxaaHCKOro CYIOIPOU3BOICTBA.

[TpuHIIUTI cOCTA3aTeIbHOCTU OTpaXKaeT «pa3iejeHue Tpyaa» B Ipo-
Lecce MeXIY CyIOM, MCTLIOM U OTBETYUKOM .

' Cwm.: Caxnosa T.B. Kypc rpaxmaHcKoro rpoiiecca: TeopeTudeckre Havajaa u oc-

HOBHbBIE MHCTUTYTHL. M., 2008. C. 106.
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Tak, B cuny 4. 1 ct. 56 I'TIK P® xaxnast cTopoHa B UICKOBOM IIPOM3-
BOJICTBE MOJIKHA J0Ka3aTh Te OOCTOSITEIbCTBA, HA KOTOPHIE OHA CChlIa-
€TCsl KaK Ha OCHOBaHME CBOUX TpeOoBaHMII U Bo3paxeHuil. [1pu sTom
CyJ BIIpaBe MPEIJIOXUTh CTOPOHAM JIOTIOJTHUTEIbHBIE T0KA3aTeJIbCTBa,
a ecju MpeJcTaBleHre J0Ka3aTeJIbCTB 3aTPYAHUTEIBHO, CYIl M0 UX XO-
JAaTaliCTBY OKa3bIBAaeT COACIICTBHME B COOMpPaHUM U UCTPEOOBAHUU JOKA-
3aTesbeTB (4. 1 cT. 57 TTIK PD).

[ToMuMo chepbl 10Ka3bIBAHUST COCTSI3aTEIbHOCTD MPOSBIISIETCS U
B IPYTUX MpOLIeCCyaIbHbIX NeHCTBUSX (XOmaTaiicTBaX, BO3paskeHUSIX
M Ip.).

B ct. 9, 65 1 66 AIIK P® Takxke 3akperjieH MPUHILMI COCTSA3aTeb-
HocTu. CTOpPOHBI COCTSI3aI0TCs, yoexkmast apOUTPaKHBINA CyI B IIpaBOTe
CBOEI IMO3ULIMHU IIPU IIOMOILLM Pa3JIMUHBIX J0KA3ATEIbCTB.

ITpunnun aucno3utuBHocT. CyTh MPUHIIAIIA TUCITO3UTUBHOCTHU
IrPaXXIaHCKOIO MPOLECCYaIbHOIO MpaBa COCTaBJIsIET CBOOOIA CyObEKTOB
pacnopsKaTbCsl MaTepUaJbHBIMU U IIPOLIECCYaIbHBIMU IIpaBaMu. DTO
CBOMCTBO IMCITIO3UTUBHOCTH TTO3BOJISIET TOBOPUTH O TOM, UTO OHA SIBJISI-
€TCsI IBVKYIIIMM HavyaJoOM B IpakJIaHCKOM ITpoliecce.

JAMCIO3UTUBHOCTh KacaeTCss MUMEHHO BOIIPOCOB BO3HUKHOBEHMSI,
pa3BUTHUSA U TIpeKpalleHUs poliecca.

ConepxaHye IPUHLIMIIA TUCITIO3UTUBHOCTU PACKPHIBACTCSI BO MHO-
rux Hopmax ['TIK P®. DTo u onpeneieHue mnpeamMera, 1 OCHOBaHUE
HCKa, UX PUMEHEHWE, U YBeJWIeHNEe WU YMeHbIIIeHHe 00beMa Tpebo-
BaHWUS, M OTKA3 OT UcKa. [1pu coBepllleHUM TaKMX IEMCTBUIA CyII IIPOBE-
psIET UX 3aKOHHOCTD, BBISICHSIET, HE HaIlpaBJICHbI JIM OHU Ha yILIeMJICHUE
YbUX-JINOO MPaB U 3aKOHHBIX MHTepecoB. Cy/l He MOXET YIOBJIETBOPSTD
TpeOOBaHUsI, He 3asBJIEHHBIC CTOPOHOM. B 3TUX HeMCTBUSX MPOSIBIISI-
€TCsI JUCIIO3UTUBHOCTD B MaTepHaJIbHOM IIpaBe.

B nipouieccyaibHOM IMpaBe AMCIO3UTUBHOCTD MTPOSIBIISIETCS TaM, TIe
HET pacTHopsLKeHUST MaTepUabHBIM IIPaBoOM. DTO 3asiBJieHUe 00 obec-
MeYeHUH MCKa, ITofada KacCalMOHHOM Xalo0bl, XoAaTaliCTBO O Ha3HA-
YeHUU CyaeOHOM aKcnepTusbl U T.1. Kak mpaBuiio, MTHUIIMATUBA B CO-
BEPIICHUN TUCITO3UTUBHBIX ACHCTBUI UCXOMUT OT 3aMHTEPECOBAHHBIX
I10 IeJTy JIMII.

ITpuMeHUTEeTBHO K apOUTPAXKHOMY CYIOTIPOU3BONICTBY IMCTIO3UTHB-
HOCTb BBIBOAUTCS U3 CT. 4, 36, 37, 41, 49 ATIK PO.

B conepxaHue npuHLMNA TUCITIO3UTUBHOCTH BXOIST CICAYIOLINE
J1eMeHnmbl:

* BO30YXXIEHME U TTOIepXKaHue fea B cyae (MepBOil 1 MOCIeayIONINX

WHCTAHIIMN);

* oIpene/ieHue XapakTepa U o0bema 3asiBlisieMbIX TpeOoBaHMit (Bo3pa-

SKEHUIT), a TAK3KE BO3MOXKHOCTb MX U3MEHEHMUST;

* pacriopsLkeHue MaTepuaabHBIMU IIPaBaMU;
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* pacriopstKeHue TpoliecCyalbHbIMU CPEICTBAMM 3aILUTHI;

* TpeOOoBaHUE MIPUHYIUTEIHLHOTO UCIIOJTHEHUSI CyIeOHOTO aKTa.
[IpuHUMITBEI TpaXkIaHCKOTO IIpoliecca He SIBJSIOTCS HEU3MEHHBIMU.

OnHU U3 HUX CO BPEMEHEM I0Jl BAUSHUEM U3MEHEHUI B 00IllecTRBe,
AKOHOMUKE, TTOJTUTUKE MOIUMDULIMPYIOTCS, IpyTre OTMUPatoT. [TosBisi-
IOTCSI M HOBBIE TIPUHIIUIIBI, HE U3BECTHBIC paHEee OTEUECTBEHHOMY IpaXk-
JTAHCKOMY TMpolieccy.

IIpuHmyMn UcTHHBL. DTOT MPUHLIMI MPSMO YIIOMUHAJICS B MPOLIECCY-
aJJbHOM 3aKOHOJATEIbCTBE COBETCKOTO Meproaa KaK MPUHIIUIT 00beK-
TUBHOI UCTUHBI. B HacTos1iee BpeMsl 3aKOHOM OH He 3aKpeIlUIeH B Ka-
YeCTBE CaMOCTOSITETbHOTO TIPUHITUITA TPaXkIaHCKOTO Tpoliecca, HO MO-
JKeT OBbITh «BBIBEIEH» IIPU aHaJIM3e LIEJIOTO psifa ero HopM (0 LeJIsIX 1
3ajJadax mpoiecca, CyaeOHbIX J0Ka3aTeJbCTBaX, UX UCCAECIOBAHUMN U
OLIEHKeE, CYIeOHOI1 crle TOCTAaHOBJIEHUIA cyia 1 Ip.)'.

Ilox noctuxkeHUeM MCTUHBI 10 Aeny (CyaeOHOM, I0OpUIMIYeCKOi) Mo-
HUMAaIOT YCTAHOBJIEHHUE CYI0M I0PUANYECKUX 00CTOSTEILCTB, MMEIOLIMX
3HaYEHME IS Jiej1a, TIPY TMIOMOIIM TTPETyCMOTPEHHBIX TTPOIIeCCYaTbHBIM
3aKOHOM CPEJICTB 1 CITOCO0O0B.

Cyn B rpaXIaHCKOM IIPOLIECCe OCYILECTBIISIET COOp J0KA3aTEIbCTB C
Y4ETOM aKTUBHOCTH CTOPOH, OpeMeHU MOoKa3bIBaHUS OOCTOSTEIbCTB
IPaXIAHCKHUX JIeJ1, TPABOBBIX MPE3YMITLMIA ¥ (UKL,

ITosy4yeHHBIX CYAOM M0KAa3aTeJIbCTB MOJKHO OBITh JOCTATOYHO,
YTOOBI BRIHECTH 3aKOHHOE M 000CHOBAHHOE PelIeHUEe TT0 KOHKPETHOMY
IrpaXXIaHCKOMY IEITy.

ITpuHIMI UCTUHBI BLIACISIOT U B apOUTPakKHOM CYIOIPOU3BOJICTBE,
cChUTasiCh Ha CT. 65, 66 u HekoTopbie apyrue AITK PO.

B cooTBeTCTBUM ¢ IPUHIIUIIOM UCTHUHBI CY0:

* HcclieAyeT OOCTOSTEIbCTBA B IIpeAeiax MPeACTaBICHHbBIX eMy TOKa-
3aTEJIbCTB;

* 110 OOIIeMy MpaBUJIy O CBOEH MHUIIMATMBE HE COOMpaeT JgoKas3a-
TEJIbCTBA;

* TIpU OTKAa3€ CTOPOHBI OT MPEAOCTaABICHNS] HEOOXOAUMBIX CY/Iy TOKa-
3aTEJILCTB CY[I BIIPABE Pa3pellnTh AeJI0 Ha OCHOBAaHUM UMEIOIINXCS B
JieJie JOKAa3aTeIbCTB (C y4eTOM OpeMeHM JOKAa3bIBaHUs 110 ey, UMe-
IOIIUXCS TTPEe3YMIINM, HUKINIT).

IIpuHnun cymeicKoro pyKoBoacTBa mpomeccom. PykoBomsiast pojib B
npoliecce MPUHAMIEXKUT cyay. UMeHHO Ccyll OCYLIECTBIISIET PYKOBOJICTBO
IIPOLIECCOM, OOECIIeUnBaeT COOIIOIEHE HOPM IIPOLIECCYaIbHOIO 3aKO0-

' Cowme: Adgpanacves C.®. T1pobiieMa UCTUHBI B IPaXJIaHCKOM CYAOIPOU3BOJICTBE.

Capatos, 1999. C. 31—-33; Moxoe A.A. I1poGyieMbl UICTUHBI B YCIOBUSIX COCTSI3a-
tenbHOCTH // CoBpemMeHHOe TipaBo. 2002. Ne 12. C. 32, 33.

CM.: Moxos A.A. O nipe3yMIILMsIX B TpakJAaHCKOM cynornpoussoacTse Poccuu //
FOpuanueckuii mup. 2006. Ne 4. C. 42—45.
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HOJATEIbCTBA, TTOPSII0K B 3aCEAaHMSIX, CO3aeT HEOOXOAMMbIE YCIOBUS
CTOPOHAM UM WHBIM YYaCTHMKAM IIpoliecca B OCYILIECTBICHUN WX MPaB 1
HUCITOJIHEHUU 00SI3aHHOCTEIA.

JaHHbIil TPUHIIAT TTOKA He Hamiea npsimoro 3akperuieHus B ['TIK
P® u ATIK P®, HO MOXeT OBITh BBIBEICH U3 CONEPKAHMS 1IEJIOTO psina
X HOPM.

IIpuHMn ocymiecTBIeHUs CyIONPOU3BOICTBA M MCTIOJTHEHHUS Cy1eOHOTO
MOCTAHOBJIEHHS B pa3ymMHblii cpok. C 11eJIbIo MOBBIIIeHUS 3 hEKTUB-
HOCTH IIPaBOBOM 3aIllUThI, CTPOTOTO COOIIOACHUS Pa3yMHBIX CPOKOB CYy-
JIOIPOU3BOJACTBA U UCIIOJIHEHUS CYAeOHbIX aKTOB ObL1 MpuHAT Dene-
panbHbIil 3akoH oT 30 ampens 2010 r. Ne 68-D3 «O KoMmeHcallnu 3a
HapylleHMe IIpaBa Ha CyJOIIPOM3BOACTBO B pa3yMHBIIl CPOK WIM IIpaBa
Ha UCIIOJIHEHUE CYAeOHOro akTa B pa3yMHBI CPOK», @ TAKXKE BHECEHBI
HeobxoauMble noroaHeHus u nameHenus B ['TIK P® u ATTK P®.

JaHHBI NPUHLMI TECHBIM 00pa30M YBsI3aH C pellicHUEM 3aaad
rpaxkgaHCKOTO CyIONpPOMU3BOACTBA, TpeOOBaHUEM TOBBIIIEHUS 3(hheK-
TUBHOCTHU CyJAeOHOI AeSTETbHOCTH, TTPOIIECCYyaTbHON 9KOHOMMM, CIIpa-
BEUTMBOCTH CYeGHOr0 pa3dupaTeabeTBa U p. !

B coorsercTBui ¢ 4. 1 ¢1. 6' TTIK PD CYIOIIPOU3BOICTBO B CydaX U
WUCITOJTHEHUE CYAeOHOTO MOCTAHOBJICHUS JOJKHBI OCYIIECTBISATHCS B
pa3yMHBIe CPOKU. AHaJOTMYHAsT (DOPMYJIMPOBKA ITOJIydmIa 3aKperie-
Hue nB 4. 1 cr. 6! ATIK PO.

B xauecTBe camMOCTOSTEJbHOTO MPUHIIMIIA TPUHIIUAIT OCYIIIe-
CTBJIEHUS CYIOIIPOM3BOACTBA B Pa3yMHbII CPOK ITOJYYMII 3aKpeIlJICHUE
B cT. 10 KAC P®. AIMUHUCTPAaTUBHOE CYIOIPOU3BOACTBO U UCITOJIHE-
HUE CcyneOHbIX aKTOB 10 aAMMHUCTPATUBHBIM JeJlaM JOJKHO OCYIIe-
CTBJISIThCSI B pa3yMHBII cpoK. CpoKu, a TaKXKe BO3MOXKHOCTb MX IIPO-
nnenus onpeaeneHbl KAC.

IIpynanun HenpepsiBHOCTH. COTIaCHO 3TOMY TIPUHIIUIY CyIeOHOe 3a-
celaHMe OT Havalia J0 IMOCTAHOBJEHUS PEIIeHUs 110 CYIIEeCTBY cropa
JIOJKHO TIPOMCXOAUTDH P HEM3MEHHOM COCTaBe CyAeil HeIPePhIBHO.
WubiMu cioBamMu, 10 OKOHYATEJIbHOTO PACCMOTPEHUS Jieia Cyl He
BIIpaBE paccMaTpUBATh Apyrue aeia. JlaHHbIi TPUHIAT HU3MEHHO UC-
MOJIb3YETCSI HE OMHO AECATUJICTUE B OTEUECTBEHHOM IPaXkIaHCKOM IIPO-
1iecce U MpsiMo 3akperieH B 4. 3 ¢T. 157 I'TIK P®.

B cooTBeTcTBUM C 5TUM MPUHLUIIOM MEPEPHIBBI B pa30MpPaTEIbCTBE
JOITYCKAIOTCS JUISI IPUHATUS MUIIK (00em), sl eXXeIHEBHOIO OTIbIXa
(HOub) U exeHeNeNbHOTO OTAbIXa (cyb0oTa 1 BockpeceHbe). Eciu ke
JIEJI0 OTKJIABIBACTCS CIIyIIIaHMEM, TO IIPOU3BOACTBO 10 HEMY HauMHa-
€TCsI CHavasa.

' om noapobHee: Abaxymosa M.I. TlpuHUIUT OCYIIECTBICHUST CYIOTIPOU3BONICTBA U

VCTIOJTHEHUSI CyIeOHOTO IMOCTAaHOBJIEHUSI B pa3yMHBbIii cpok // BectHuk TBepckoro
rocynapctBeHHOro ynusepcurera. Cepust: [1paso. 2012. Ne 32. C. 93-98.
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[To-mHOMY OB pellieH BOIIPOC B apOMTPaKHOM CYIOIIPOMU3BOICTBE.
B coorBerctBum ¢ 4. 1 cr. 163 AIIK P® cyn nmo xomaraiicTBy Jinliia,
YYaCTBYIOLLETO B AeJe, WK M0 CBOe! MHUIIUATUBE MOXKET OOBSIBUTD I1€-
pepbIB B cymeOHOM 3acemaHuM. Takoi TepepblB HE MOXET ITPEBBIIIATh
st nHel. OG0CHOBBIBAETCS TaKash BO3MOXHOCTh CITeIM(UKOM J0Ka-
3aTEJIbCTB 110 Jey (IIperMyIIeCTBEHHO IMMMChbMEHHBIE J0Ka3aTeIbCTBa,
HE MOABEPKEHHBIC KAKUM-JTM00 U3MEHEHUSIM CO BpEMEHEM).

[TpuMeHUTETbHO K TPaXkIaHCKOMY CYIOIIPOU3BONICTBY B MOCIEIHUE
roIbl B IUTEpaType U CyAeiICKOM COOOIIECTBE aKTUBHO 00CYXKIaeTCs
BOIIPOC O BO3MOXHOCTU ONTUMM3ALUU CYAeOHOI MPaKTUKU, OTKa3a OT
TIPUHIINTIA HETIPePBIBHOCTHU. MIMeeTCsT M COOTBETCTBYIOIINI 3aKOHO-
IIPOEKT, B COOTBETCTBMY C KOTOPBIM IIpeIiaraeTcsi ONTUMU3UPOBATh,
YCKOPUTD I'PaxKIaHCKOE CYyIO0IIPOU3BOACTBO.

§5. CTAAWUW N BUAbI TPAXXOAHCKOrO CYAONPOU3BOACTBA

I'paxkxnaHcKoe Cyaonmpou3BOACTBO MPEACTaBIsIeT COOOM TBUXKE-
HUE TPaXXIaHCKOro Jiejia B cyle, ONpeae]eHHYI0 COBOKYITHOCTD 3TallOB,
WJIN CTAIuiA, €T0 PACCMOTPEHMS U pa3peIieHMsI.

Craaus cyneGHOro mpoiecca — 3TO OIpe/esieHHasT 4acTh IIpoliecca,
COBOKYIMHOCTb AEUCTBUI U pEIIEHUIA, HAIIPABJIEHHbIX HA BbIMOJHEHUE
1IeJIM JAHHOTO 3Tara CyIoIpOr3BOACTBRA.

Craguy TpaXkIaHCKOTO CYIOIIPOM3BOICTBA Pa3BUBAIOTCS B CTPOTO
OIlpeeIeHHOU MOCaea0BaTeIbHOCTU, OHA CTaaAus CMEHSET APYIYIO U
CTAHOBUTCS BO3MOXXHOW TOJILKO TOCJIE CO3MaHUS OTNpeaeIeHHBIX
YCJIOBUMA.

Ilepeoii cmadueii npoliecca sBIsIETCS BO30YXKIEHUE IPaXk1IaHCKOTO
nena (ct. 4,5, 133 T'TIK P®D).

Ha naHHO# cTamuuy Juiio, mpaBa KOTOPOTO HapyIlIeHbl, O0pallaeTcs
B CYI C IIPOCKOOIl pa3pelinuTh crop o npase. IIpockba aulia moaxHa
OBITH O(hOopMJIEHA 3asIBIIEHEM, PEKBU3UTHI KOTOPOTO YETKO perjaMeH-
tupoBaHHl B [ TIK P®. Mcrenm MoxXeT 00paTUTBCS B CYII JIMIHO WJIU OT-
MpaBUTh 3asIBJICHUE IO MOYTeE.

ITpu npuHsITAY 3asIBJIEHUS CY/Ibsl TPOBEPSIET, COOTIONCHBI JIU TIpaBuIia
o(opMIIEHMST ICKOBOTO 3asIBJIEHUSI, TIPABUJILHO JIM OIpeesieHa TOACY/I-
HOCTb. O3HaKOMUBIIMCH C 3asIBJICHUEM, CY/bsl IPUMHUMAET ONpeaeacHue
O MPUHSITUU €T0 K TIPOM3BOACTBY MU 00 OTKa3e B MpUHATUM. JJaHHBIM
OIpeaeICHUEM 3aKaHYMBAETCS MepBasi CTaaus CyA0NPOU3BOACTBA.

Bmopoii cmadueii nponiecca sIBIsIETCS MOATOTOBKA TPaXXIaHCKOTO
Jena K cyneoHoMy pazouparenbetBy (1. 14 TTIK PD).

[ToaroroBka /esia OCYIIECTBISIETCS C LIeJIbI0 00ecTieueHrsI ObICTPOTo
M MPaBWILHOTO pa3pelleHus rpaxaaHckoro aeia. Cyabst yTouHsieT 00-
CTOSITEJILCTBA CIIOPHOTO IMPABOOTHOIICHUS, YKa3bIBae€T CTOPOHAM Ha
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HEOOXOMMOCTD MPEICTaBICHUS ONPEACICHHBIX JOTIOTHUTEIbHBIX 10-
Ka3aTeJIbCTB WJIM TIOMOTaeT B UX MOJYYCHUM, OTIPEIe/IsIeT TOUHBIN CyOb-
€KTHBII COCTaB IIpoliecca, IPUHUMAET MePbl K IPUMUPEHUIO CTOPOH.
HTorom BTOpOro 3Tara BbICTyaeT BEIHECEHUE OTpEeIeIeHUsI O Ha3Ha-
YEHUH €Tro K pa30upaTebCTBY.

Tpemvsa cmaodus nipouecca — cynedHoe pa3doupareabcTBo (1. 15
I'TIK P®). CynebHoe 3acenanue ecth IpolieccyaibHast (hopMma cyneo-
HoOTro paszbupatenbcTBa. [locTaHOBIEHUE Cyna, KOTOPBIM pa3peniaeTcs
CIIOp O MpaBe, Ha3bIBaeTCs CYACOHBIM pellicHueM. B HEKOTOPHIX CIIy-
yasx AeJIo 3aKaHYMBaeTCsl 6e3 BbIHECEHUSI CYyIeOHOr0 pelleHus.

[TepBble TpU CTaAUM — OT MPUHSITUS UCKOBOTO 3asIBICHUSI 1O BHIHE-
CEeHUSI CyAeOHOTO pelIeHUs — OOBEAUHSIOTCS TIOHSATUEM «CyJ NepBoi
WHCTAHIMN> .

Yemeepmas cmadus Tipoliecca — MPOMU3BOACTBO B CYIIE aIleJIISIIIN-
OHHOI MHCTAHIMM MO 00XKaJOBaHUIO pEeLIeHUI cyaa IepBOil MH-
CTaHIIMK, He BCTYIMBIIUX B 3aKOHHYI0 cuiy (1. 39 I'TIK P®).

B aTolt cTamum cyn aneaisiiiMOHHONM MHCTAaHIIMY TIOBTOPHO paccMa-
TPpUBAET JIeJI0 B CyAeOHOM 3acelaHuM 10 IpaBUIaM IIPOU3BOJACTBA B
cyae nepsBoit uHcTanuuu (ct. 327 I'TIK P®) B npenenax 10BOAOB, U3JI0-
KeHHBIX B alesIIIIMOHHON Xano0e, a TakKKe BO3paXeHU OTHOCHU -
TeJbHO K00l (cT. 327' TTIK PD).

IIamasa cmaodusa npouecca — NMPOU3BOACTBO B CyAe KacCallUOHHOM
WHCTaHIIMM 10 00KaJTOBAaHUIO BCTYMUBIIMX B 3aKOHHYIO CHITY CyIeOHBIX
MMOCTaHOBJIEHUI, KpoMe rmocTaHoBieHuil [Ipeszuauyma BC PD (1. 41
I'TIK P®).

Illecmas cmaodus nipoliecca — MPOU3BOJICTBO B Cy/e HAA30PHOM WH-
craHuum (T 41' TTIK P®). MoryT OBITH TTIEPECMOTPEHBI B MOPSIIKE
Han3opa [Ipesuguymom BC P® mo kajobam Ui, Yy4aCTBYIOLIUX B
Jenie, U APYrux JIIL, eCJIM UX MpaBa, CBOOOAbI U 3aKOHHBIE WHTEPECHI
HapyIIeHbl 3TUMU CyNeOHBIMU MTOCTAHOBICHUSIMU, CICIYIONINE BCTY-
MUBILINE B 3aKOHHYIO CUJIY CyIeOHbIe TTOCTAaHOBJICHUS:

* BCTYMNUBIIME B 3aKOHHYIO CWJIy PEIlIeHUs] BEPXOBHBIX CY/IOB PeCITy-
OJIMK, KpaeBbIX, OOJACTHBIX CYIOB, CYyIOB TOpOIOB (heaepaJbHOTO
3HaYeHUs, Cyla aBTOHOMHOI1 00J1aCTH, CYIOB aBTOHOMHbBIX OKPYIOB,
TIPUHSATBHIE UMU TI0 MEPBON MHCTAHIIMU, €CIM YKa3aHHBIE PEIIeHUs
OBLIN ITPEAMETOM ameJUIIIIMOHHOTO paccMoTpeHusi B BC P®D;

* BCTYNUBIIME B 3aKOHHYIO CUIIY PELIEHUsT OKPYXXHBIX ((DJIOTCKUX) BO-
€HHBIX CYI0B, IPUHITHIE UMM 110 TI€PBOIi MHCTAHLIMU, €CJIM YKa3aH-
HbIE PEeIIeHMST ObLIN TPEAMETOM ane/IIIIMOHHOIO PACCMOTPEHNS B
BC POD;

* BCTYNUBILKME B 3aKOHHYIO CWIy pelieHus: u onpeneyneHusi BC P,
TMIPUHSTBIE UM T10 TIEPBOI MHCTAHIINM, €CIM YKa3aHHbBIC PelIeHUs 1
orpene/ieHus: ObUIM IIPEeIMETOM alleUISILIMOHHOTO PACCMOTPEHMS
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* onpeneieHust AneuissuroHHoun Koyieruu BC P®D;

» omnpenenenust CyneOHOI KoJUIeruu 1o rpaxnaHckum neiam BC PO
u onpeneiaeHuss CyneOHON KOJUIErMU IO AejlaM BOSHHOCIIYXKAIIMX
BC P®, BrlHECEHHbIE UMY B alle/UISILIMOHHOM ITOPSIIKE;

» omnpenenenust CyneOHOI KOJUIeruu 1o rpaxnanckum neiam BC PO
u onpeneiaeHus: CyneOHON KOJJIErMU IO AejiaM BOSHHOCIIYXKAIIMX
BC P®, BhiHeCeHHbIE UMM B KaCCALlMOHHOM ITOPSIAKE.

I'TIK P® mpenycmarpuBaeT ele OAHY, cedbmylo cmaduio Tpo-
mmecca — IepeCMOTpP MO BHOBb OTKPBIBIIIMMCS MJIM HOBBIM 00CTOSITEIb-
CTBaM CyAeOHBIX MOCTAHOBJIEHUI, BCTYIUBIIMX B 3aKOHHYIO CUJY
(t1. 42). OcHOBaHMEM JUIST TIEPECMOTpPa BCTYITUBIINX B 3aKOHHYIO CHITY
CyIeOHBIX ITOCTAHOBIICHUI B 3TOI CTaJUU SIBJISIFOTCSI BHOBb OTKPBIBIIIM -
ecsl WM HoBbIe obcTosiTenbeTBa (cT. 382 I'TIK P®).

[To paHee nmeiicTBOBaBIIEMY IMTPOIIECCYAIbHOMY 3aKOHOIATEIBCTBY
CYILIECTBOBAJIA €Ille OJHA CAMOCTOSITEIbHASI CTaAus — UCIIOJHUTEIbHOE
npou3BoacTBo. OIHAKO B CBSA3U ¢ pehOPMUPOBAHUEM ITOPSIIKA MCITON-
HeHUs CyIeOHBIX pelleHul, TPUHITHEM 3aKOHa 00 MCITOTHUTEILHOM
TIPOM3BOACTBE M 3aKOHA O CYIeOHBIX IMpUCTaBax, a 3aTeM 1 HoBoro I'TIK
P® ucnonHuTe1bHOE NMPOU3BOACTBO KaK CaMOCTOSITeIbHASI CTaIus
TpaXIaHCKOTO Tpoliecca repecraja CyliecTBOBaTh.

Crnyx0a cyneOHBIX ITPUCTaBOB-HUCIIOJIHUTENIEH BOIIUIa B cOcTaB Mu-
HUcTepcTBa ocTULiMU P®D, T.e. BEeTBb UCMOJIHUTEIbHON BJIACTH, a B
I'TIK P® 6w BKITtOUueH pasnen «[1pou3BoncTBo, CBI3aHHOE C UCTIOHE-
HUEM CyIeOHBIX TOCTAHOBJIEHUI 1 TTOCTAaHOBJIEHUI MHBIX OPTaHOB».

OmnbIT UCIIOJHUTEJIBHOTO MPOU3BOACTBa B Poccuu, paciivpeHue u
YCJIOKHEHME OTHOIIEHWM O UCITOJHUTEIbHOMY ITPOU3BOJICTBY ITOCTA-
BWJIM Ha MOBECTKY AHs BOIPOC O (OPMUPOBAHUM HOBOW OTpaciiu
MpaBa — TPaXkIaHCKOTO MCITOJIHUTEIBHOTO MpaBa Poccum.

OnHako TecHasl CBSI3b MEXIY TPaXJIaHCKUM TpoliecCyalbHbIM U
IPaXIAHCKUM UCIIOJHUTEILHBIM TIPABOM cOXpaHseTcs .

PazdupaTeabCcTBO IpaXIaHCKOTO Jiejia He BCeraa IIPOXOIUT Bee Tie-
peuuncnenHblie craauu. O0s13aTeIbHBI TOJBKO MEPBbIE TPU.

I[MTomuMoO cTamgmii rpakaaHCKOTO TMIpoliecca HEOOXOMMMO pa3inyaTh U
BUIbI IPOU3BOACTB. Bum npousBoacTBa 00yCIOBIMBACTCS MaTepU-
AJIbHO-IIPABOBOM MPUPOAOY €] U XaPAKTEPU3YETCSH CAMOCTOSATENb-
HBIMM CPEJCTBAaMM U CITOCOOAMM 3alIUThI TIPaB U MHTEPECOB, a TAKXKe
BBITEKAIOIIMMHM U3 3TOTO OCOOCHHOCTSIMU CYIeOHOM ITPOLIeIYPHI.

dakTryecku BUAbLI CYAOIPOU3BOACTBA OIIOCPENOBAHbI HAJTUUYUEM
TeX WM MHBIX 0COOEHHOCTE! MPOU3BOACTBA 10 OTACIbHBIM KaTero-
pUSIM JIeJI.

CwM. moapo6Hee: [Tocranosnenue EBporieiickoro cyia mo rnpaBaM yejoBeka Io
neny bypnos (Burdov) mpotus Poccuu ot 7 mast 2002 1. // PI'. 2002. 4 utost.
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Budamu epancoanckozo cyoonpouszeodcmea seasaromcs.

* KWCKOBOE MPOU3BOACTBO — HAIPABJICHO Ha pa3pelleHue CIOPOB
MEXIy OTOETbHBIMY JIMIIAMHU TT0 TIOBOAY CYOBEKTUBHBIX TIpaB U 00-
3aHHOCTEM;

* 0co00€e MPOU3BOICTBO — B HEM OTCYTCTBYET CITOp O MpaBe.

Kpome Toro, B MICKOBOM MPOU3BOICTBE, YUUTHIBASI OCOOEHHOCTH CYy-
JIeOHOM Mpouenypbl, MOXKHO BbIAEJINTD:

* MPUKA3HOE MPOM3BOJACTBO, T.€. YIIPOILIEHHOE CYIONPOM3BOJICTBO MO
3alllMTE MIpaB, OCHOBAaHHBIX Ha O€CCITOPHBIX TOKA3aTeIbCTBAX;

* 3a0YHOE IIPOU3BOMCTBO, KOraa 0e3 yBaxKUTeJbHbIX IPUYMH B Cyae0-
HOE 3acellaHNe He SIBJISIETCSI OTBETUUK.

VYBenuueHue 4yuciaa BUAOB CYyIOIIPOU3BOACTB, C OAHON CTOPOHHI,
3HAYUTEJIBHO YCIOXHWIO CYOeOHBIN poliecc, HO C APYroil — Ipolecc
craj 6ojee THOKMM, OH JIy4Ille YYUThIBAeT OCOOEHHOCTU OTAEIbHBIX Ka-
TETOPUIA TPAKIAHCKUX JEJT.

[Ipu aTOM cilenyeT yduThIBaTh, YTO MCKOBOE MPOU3BOACTBO IO CBOEH
OCHOBE SIBJISIETCSI 0A30BBIM, OOLIIMM IUIST BCEX IPYTUX MMPOU3BOACTB.

Ho nipunsarust v BerymuieHus B ety KAC PO x Buay rpaxkaaHCKOro
CYyIONPOU3BOACTBA TaKXKe OTHOCUJIM MPOU3BOACTBO IO AejaM, BO3HU-
KarolnM 13 ITyOJUYHBIX TIPAaBOOTHOILIEHUIA.

§6. TPAXAAHCKUE NPOLEECCYAJIbHBIE MPABOOTHOLLUEHKUA

Kak orMmeuanoch, rpaxmaHcKoe MpolieccyaJbHOE TIPaBO PEryn-
pyeT o0IleCTBeHHBIE OTHOIICHMS, KOTOPBIC CKJIAIBIBAIOTCS IIPU pac-
CMOTPEHUHU U pas3pelleHUuU IrpaxkJaHCKuX JAesl B cyae. byayum yperyau-
POBaHHBIMU MPABOM, OHU CTAHOBSITCSI TPABOOTHOILIEHUSIMMU.

Oco0eHHOCTh CYOBEKTHOTO COCTaBa TPakIaHCKMX ITPOIIECCYaTbHBIX
MPaBOOTHOLLIEHUI B TOM, YTO UX 00513aT€IbHbIM YUACTHUKOM SIBJISIETCS
cyd. 3aJa4yu U LeJiv, CTosIIMe nepel rpaxkiaHCKUM MpolieccyalbHbIM
MpaBoOM, JOJIKEH pellaTh Cya. DTO ero 00s13aHHOCTb, U AJIsl 3TOT0 OH
HaJeJIeH BCeil MOJTHOTOM rocy1apCcTBEHHOM Ccy1eOHOI BIacTu.

B 10 ke Bpems cyd He MOXET He YUMThIBATh AUCIIO3UTUBHBIN Xapak-
Tep MpollecCyaJlbHbIX OTHOIIEeHU. OHU BO3HUKAIOT U MOAAEPXKUBa-
IOTCS BOJIEH 3aMHTePECOBAHHBIX JINII (UCTLOB, OTBETYMKOB U IP.).

IIporueccyanbHble OTHOLIEHUS OPTAHUYECKU CBSI3aHBI MEXIY COOOI
B cuctemy. OHM BO3HMKAIOT M PAa3BUBAIOTCS MMOCICAOBATEIBLHO, OT OfI-
HOTO 3Tamna K JIpyromy.

I'paxkxnaHcKue mpoleccyaibHble TPAaBOOTHOLLIEHUS AJIsI CBOETO BO3-
HUKHOBEHHUS, U3MEHEHUS W IpeKpallleHUs TPeOYIOT caedyroujux
ycaosuii, npeonocoLIoK:

* HOPMBbI I'PaxKIaHCKOTO MPOLECCYyaJbHOIO MpaBa;
* MPaBOCYOBEKTHOCTh YYACTHUKOB MpoOLiecca;
* opuanyeckue QakThl.
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I'paxxnanckue mpoieccyaabHble HOPMBI CIIyXKaT IOPUANYECKON Oa-
300 JJI1 BOSHUKHOBEHMUS JIIOOOTO rpakKJaHCKOTO MpOoIecCyalbHOTO
npaBooTHOIIeHUsI. ['paxknaHcKoe Cy1oNpOU3BOACTBO BEIETCS B COOT-
BETCTBUM C (pelepasbHBIMU 3aKOHAMU. B cilydyae OTCyTCTBUSI HOPMBI
MpolecCyalbHOTO 3aKOHOAATENbCTBA, PEryJUpPYIONIEil OTHOLIEHMUS,
BO3HMKIIKME B XOJ€ pazdupaTesbCcTBa Aeja, Cyl BIpaBe MPUMEHUTD
HOPMBI, PETYJIUPYIOIIME CXOAHBIC OTHOIIEHUS (aHAJIOTUS 3aKOHA),
a MpU OTCYTCTBUHU TAKOTO POJia HOPM BIIpaBe AeiCTBOBATb UCXOAS U3
MPUHIIMIIOB OCYIIIECTBIEHHUSI MPAaBOCYAUS (aHATOTUS TIpaBa).

IIpaBoCcy0bEKTHOCTH — 3TO CITOCOOHOCTD JIMIIA OBITh YYaCTHUKOM
MPaBOOTHOIIEHUI OTIPeNeIEHHOTO BU/a, B TAaHHOM CIydae — TpakaaH-
CKUX MPOLIeCCyaTbHbIX MPABOOTHOILIEHUA.

B conepkaHue mpaBoCyOBbeKTHOCTH BKJIIOUAIOT MPAaBO- U JCECIIO-
COOHOCTb.

ITon rpaxaancKoii mpoueccyaibHOii MPABOCIOCOOHOCTHIO TOHUMAIOT
CITOCOOHOCTB JINIIAa UMETh TPAKIAaHCKUE TIpolieccyalbHbIe TIpaBa v 00s1-
3aHHOCTH (cT. 36 ['TIK PD).

I'paxxnaHckas npolieccyajibHasi MpaBOCIOCOOHOCTh MPU3HAETCs B
paBHOI Mepe 3a BCEMHU rpakJaHaMu 1 OpraHu3alusIMu, 00J1a1aoIuMu
B COOTBETCTBUU C 3aKOHOAATeJbCTBOM Poccum mpaBoM Ha cyneOHYIo
3aIIUTY MPaB U 3aKOHHBIX UHTEPECOB.

I'paxxnaHckas npoueccyajibHasi 1eecloCOOHOCTD MPEACTABIISIET COOOM
CTIOCOOHOCTH JIMIIA TUIHO OCYIIECTBISTH CBOU TMpaBa M MCITOJTHSTH
CBOM 00SI3aHHOCTHU B CyJIe, a TakKe TopyvyaTh BeieHUe AeJia pencTaBu-
tento (ct. 37 TTIK PD).

Y rpaxpaH mosiHas rpaxkaaHcKas MmpolieccyaibHash 1eeCloCOOHOCTh
BO3HUKAET MO 00IIeMy MPaBUIy C MOMEHTA JOCTHKEHHUS COBEPILIEHHO-
neTus, T.e. ¢ 18 jet. PaHee aToro Bo3pacra mosyiHasi poiieccyajibHasi e-
€CTIOCOOHOCTh BO3HMKAET C MOMEHTA AMaHCUTIAIIUU JINOO C MOMEHTA
BCTYILJIEHUS] HECOBEPIIIEHHOJETHETO B OpaKk.

IIpaBa u oxpaHsieMble 3aKOHOM MHTEPEChl HECOBEPIIEHHOJETHUX B
Bo3pacTte oT 14 no 18 net, a Takke rpaxaaH, MPU3HAHHBIX OTPAHUYEHHO
JIeeCTIOCOOHBIMU, 3AlUINAIOTCS B CYylle UX POAUTENSIMU, YCHIHOBUTE-
JIIMU WX TTOTIEYUTENISIMU, OHAKO Cy/ 00s13aH MPUBJIEKATh K YYacTHIO B
TaKUX JeJlax CaMUX HECOBEPIICHHOJIETHUX WJIU IpaXkaaH, MPU3HAHHBIX
OTPaHWYEHHO JIEECITOCOOHBIMU.

B ciyuasix, mpenycMoTpeHHbIX (heaepaibHbIM 3aKOHOM, TIO AejaM,
BO3HUKAIOIIUM M3 IPaXkIAHCKUX, CEMEHHBIX, TPYIOBbIX U UHBIX MIPABO-
OTHOILIEHU !, HECOBEPLIIEHHOJIETHUE B Bo3pacTte oT 14 1o 18 jer Bnpase
JIMYHO 3alIMIIATh B CyJie CBOU MPaBa U 3aKOHHbIE MHTEPECHI.

[IpaBa 1 oxpaHsieMble 3aKOHOM WHTEpEeCHI I'paxkaaH, He JOCTUTIINX
14 nret, a Takke TPU3HAHHBIX HEMEECTIOCOOHBIMU, 3aIUIIAIOT B CY/Ie MX
3aKOHHbBIE MTPEICTABUTENH.
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B omimmume ot pu3mMyecKoro auia MmpaBo- U IeeCIOCOOHOCTD IOPUIN-
YeCcKOro Jinila BO3HUKAET OJHOBPEMEHHO, B MOMEHT €ro rocynaap-
CTBEHHOI perucTpaiuu. B cBa3u ¢ 3TUM ISl IOpUIMYECKUX JILL pa3iu-
e NaHHBIX KaTeropuil MpakTUYECKOoro 3HaueHus1 He umeeT. [Ipekparia-
I0TCSI OHU TAaKXX€ OJJHOBPEMEHHO — B MOMEHT 3aBEepIIEHUs JIUKBUIAITUN
IOPUANYECKOTO JIMIIA MyTeM BHECEHHUSI COOTBETCTBYIOLIEH 3amucu oo
5TOM B €IMHBIN TOCYIapCTBEHHBIN peecTp IOPUINISCKIX JIUILI.

IOpuauyeckue GpakTbl — 3TO SIBJICHUS IEMCTBUTELHOCTH, C KOTOPBIMU
3aKOH CBSI3bIBAaeT BOZHUKHOBEHUE, UBMEHEHUE U TIpeKpallleHue MpaB 1
o0s13aHHOCTEl. B rpaxkmaHckoM mpolecce poJib TaKux (hakToB BBITOJI-
HSIIOT TIPOIIeCCYaJTbHBIE AEMCTBUS Cyla M MHBIX YYaCTHUKOB TIpoliecca.

IIpoueccyanbHble JeMCTBUS Cyla Ha3bIBAlOT CyleOHbBIMU aKTaMu
(TpuKasbl, pelleHus!, OnpeneeHUs U 1Ip.).

Cybsexmamu 2pajncoancKux npoueccyalbHyix npasoomuoulenull sBis-
J0TCSl TpaxkiaHe M opraHusanuu. Hapsiny ¢ HUMU B TpaXXJaHCKUX MTPO-
leccyajJbHBIX TTPaBOOTHOIIEHUSIX MOTYT y4acTBOBAaTh MHOCTPAHHbIE
rpaxmaaHe, JTuiia 0e3 rpakaaHCTBa U MHOCTPAHHbBIC I0OPUANYECKIE JIUIIA.

Bcex yyacTHUKOB mpoliecca MOXHO KilaccuUIIMPOBaTh Ha OIpene-
JIEHHBIE TPYIIIBI B 3aBUCMMOCTH OT MX OTHOIIEHMS K JeJTy, HaxoasIe-
MYCsI Ha pacCMOTPEHMH, TIPOLIeCCYaIbHOM POJIM, KOTOpast MPU3HAETCS
3a JIMLIOM B KOHKPETHOM JieJIe.

ITpuHsTO pa3znuyath TpU epynnbl yHACHIHUKO8 NPOUECCA:

1) muma, pa3penamiiie rpakaaHcKue nea (CyI, MUPOBO CYIbs);

2) n1uua, yJyacTBylollye B Jesie (CTOPOHbI, TPEThbU JINLIA, TTPOKYPODP,
Jviia, obpamarlecs B CyJ 3a 3allMTOI MpaB U 3aKOHHBIX MHTEPECOB
JIPYTUX JIAIL, U JIP.);

3) nuua, coaeicTByIOLIME OTIPABIEHUIO MPABOCYAUS (IKCIEPTHI,
CTIELIMAITUCTBI, CEKPeTaphb CyIeOHOTO 3aceaHusl U JIp.).

Cyn sBAsSIeTCs TIaBHBIM YYaCTHUKOM TIpOIlecca: OT HEro 3aBUCUT
JBUXeHMe fena. Bee octanbHble COBEpIIAIOT NEUCTBUS MO KOHTPOJIEM
cyna. Cya opraHu3yeT M HampasisieT AesiTeIbHOCTh MHBIX YUaCTHUKOB
rpoliecca, COAECTBYET UM B peaiu3aliii CBOUX MPaB 1 00s13aHHOCTE.

Jlu1i, yyacTByIOIIUX B IeJie, XapaKTepu3yeT Haluuue I0pUuaniecKoro
WHTepeca K Mcxofy Aena. PelieHue cyna mo aeiy BausieT (MOPOXIaeT,
M3MEHSIeT WIM TIpeKpaniaeT) Ha mpaBa U 00sI3aHHOCTU 3TUX JIUIL 1O OT-
HOIICHMIO IPYT K APYTY.

B 3aeucumocmu om popmoi ropuduueckozo unmepeca pazau4arom:

* JIWII, JIMYHO 3aMHTEPECOBAHHBIX B MCXOie Jesia (CTOPOHBI, TPEThbU
Jvlia, 3asBUTeNI, 3aMHTEPECOBaHHbIE rPaxkaaHe U Apyrue Juiia, Ybu
MpaBa 1 00513aHHOCTH 3aTPAaruBaloTCs PellieHUeM Cy/a);

* JIUL, UMEIOIIUX TOCYIapCTBEHHBIN (0OILECTBEHHbII) UHTEPEC, Ubs
3aMHTEPECOBAHHOCTh HOCHUT IIPOIIECCYAIbHO-TIPABOBOI  XapaKTep

(Hammpumep, MPOKYpPop).
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JesTeIbHOCTh 3TUX YYAaCTHUKOB IIpollecca B HamOodbIIei Mepe
BJIMSIET Ha MEpCIeKTUBY Niea, ero Apuxenue. MMeHHO UM npenocraB-
JIeH 3HAUUTEIbHBIN 00beM ITpoliecCyabHbIX MPaB.

Jluua, comelicTByOIINE OTIPABICHUIO TIPABOCYAUSI, XapaKTepu3y-
J0TCSl OTCYTCTBMEM IOPUINYECKOTO UHTepeca K jaefy. OHU CBOMMU 3Ha-
HUSIMU U HABbIKAMU OKAa3bIBAIOT MOMOIIb CYIy W JIMLIAM, YYaCTBYIOIIUM
B JleJie, B yCTAHOBJICHUM OOCTOSITENIBCTB Jiesa, (PUKCALIMU JJOKA3aTeIbCTB
u 1p.

OOBEKTOM TPaXTAHCKOTO MPOIIECCYaATbHOTO TTPABOOTHOIIEHUS CITy-
KUT TO, TI0 TMIOBOJIY YeTO BO3HUKAET IpaXkIaHCKOE MPOolLecCyalbHOe Tpa-
BOOTHOIIIEHNE.

Ilon o6sexmom epaxcoanckozo npoyeccyaibHo2o npagoomMHOUleHUs
O00OBIYHO MOHUMAIOT OOCTOSITEILCTBA, MOJIEKAIe YCTAHOBICHUIO TIO
Jeny.

OTnenbHOoe MpoleccyalbHOE MTPABOOTHOLIEHWE UMEET CBOUM OOBEK-
TOM OTIpENEICHHYIO YacTh 3TUX OOCTOSITEJILCTB, YCTAHABIMBAEMBIX B pe-
3yJIbTaTe MPOLEeCCYaTbHbBIX ISUCTBUI YIaCTHUKOB paccMaTpUBaeMOTo
MPaBOOTHOILIEHUSI.

B xauecTtBe 00BEKTa IIPABOOTHOIIEHUS TAKXKE pacCMaTPUBAIOT BEIllU
(MMy111€CTBO) U AEHCTBUS IMOO PEe3yabTaThl ACHCTBUA.

Codepicanue 2paxncoancKux npoyeccyatbHvix npagoomHouleHuil co-
CTaBJISAIOT CYObEKTUBHBIE TpaBa U O0SI3aHHOCTU UX YYaCTHUKOB.
WNmeHHO oHM 00pa3yroT Hambosiee CylIeCTBEHHBIe MPU3HAKMU, WU
CBOWCTBa, 'paxkIaHCKUX MPOLECCyaTbHbIX MPABOOTHOILIEHUN U TTO3BO-
JITIOT OTJIMYATh OJJHO MPAaBOOTHOILIEHUE OT JAPYTOro.

§7. WCTOYHWUKU rPAXXAAHCKOIO NPOLECCYAJIbHOI'O NMPABA

B ropuamyeckoit Hayke Mo MCTOYHMKOM IIpaBa Jallle BCEro Io-
HUMaIoT (OopMy BBIpaXKEeHHUS IIpaBUJjia, BHEIIHIOW (DOPMY YCTAHOBICHUS
1 BbIpaXKEHUS TTPABOBBIX HOPM.

OCHOBHBIM MCTOYHUKOM IIpaBa BOOOIIE ¥ TPaXkIaHCKOTO TTPOIIECCY-
aJIbHOTO IIpaBa B YaCTHOCTU SIBJISIIOTCSI HOPMATHUBHBIE IIPaBOBbIC aKThl,
Cpey KOTOPbIX 3aKOHBI SIBJISTIOTCS] aKTaMU BBICIIIEH IOpUINIECKON CUITBI.

B cootBercTtBUM co cT. 71 KoHncturynnm P® rpaxkmaHcKoe mpoliec-
CyaJIbHOE 3aKOHOAATEIbCTBO HAXOAUTCS B UCKJIIOYUTEILHOM BeIeHUN
Poccuiickoit @enepannu. B cuty 3Toro cOOTBETCTBYIOIIME AKThI TIPU-
HUMAaIOTCS TOJIbKO Ha (heaepabHOM YPOBHE.

IlepeunciuTh Bce HOpMAaTUBHBIE aKThl — MCTOYHUKM TPaXKIaHCKOTO
MpoleccyaJbHOTO MIpaBa BecbMa cJIoxXHO. [ToaToMy Ha3oBeM Takue, KO-
TOpbIE IOPUINYECKN HanboJjiee 3HaAYUMBI, SIBJISTIOTCSI OCHOBOITOJIarao-
IIMMU, KJIFOUEBBIMU ISl HAYKK I'pakIaHCKOIO MPOoliecCyalbHOIO IpaBa
U CyeOHOM MPaKTUKM.
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Koncturyuuss P®. OHa gBasieTcst IepBbIM M HanboJiee BaXKHBIM
MCTOYHUKOM IS JIFOOOI OoTpaciy IpaBa. DTO OCHOBHOM 3aKOH IoCy-
JapcTBa, obJiafalolIuii BeIcIIel opuandeckoii cuinoil. Heckonbko ne-
catkoB ctateit Konctutyunu P® B Toi WM MHOW CTENeHU KacaloTcs
MopsIaKa ocylecTBlieHust mpaBocyaus (cT. 19, 4. 5 cr. 32, 4. 1, 2 cT. 46
u np.). I'maBa 7 npsimo Ha3biBaeTcs «CyaeOHast BiaacTb». CtaThst 123
Koncturyunn PO ykasbiBaeT: «Pa30oupaTesbCTBO eI BO BCEX CYyaax OT-
KpbITOE», «Cynmonpon3BOACTBO OCYIIECTBIISIETCS HA OCHOBE COCTSI3a-
TEJIbHOCTH U PAaBHOIIPABUSI CTOPOH».

®eaepaibHble KOHCTUTYIIMOHHBIE 3aKOHbI IPUHKUMAIOTCS 110 BO-
mpocaM, TipeaycMoTpeHHbIM KoHcTutyuueit P® (Hampumep: o cyne6-
HOI1 cHCTeMe, O IIOJIHOMOYMSIX, TTOPSIIKE 00pa30BaHUs U IesITeIbHOCTU
KC P®, BC P® u unbix deaepaibHbIX CYIOB, O IIOPSIIKE AeITeIbHOCTI
I[TpaButenscta P® u ap.)!. X HOpMBI 3aKpEUIAIOT 6a30BbIe MOTOXKE-
HUSI CyIOYCTPOICTBA U CYIOIIPOU3BOACTBA B CTPAHE.

Tak, PenepaibHblii KOHCTUTYIMOHHBII 3aK0H OT 31 mexadbps 1996 r.
Ne 1-DK3 «O cyne6Hoit cucreMe Poccuiickoit @enepalinm» 3aKpe-
IUISIET CAMOCTOSITEJIbHOCTh CYJI0B, HE3aBUCUMOCTh Cyleil. B Hem mom-
YepKMBAETCSI, YTO CO3IaHMUE YPE3BbIUAHBIX CYIOB U CYyIOB, HE IIpEIy-
cMOTpeHHBIX 3TUM DenepanTbHbIM KOHCTUTYIIMOHHBIM 3aKOHOM, HE J10-
nyckaercs. OT 4pe3BbIYaHBIX CYAOB CJEAyeT OTJIMYaTh HOPMBI
IIPOLECCYaIbHOIO IIpaBa, KOTOPbIE B IIPUHIIMIIE MOTYT yCTaHABIMUBATh
OTIeJIbHbIE OCOOCHHOCTU PAaCCMOTPEHUS U pa3pelieHus Aej B Iepruo/
NeiiCTBUS Ype3BbIYaiHOTO 3aKOHOIATEIbCTBA.

I'paxknaHcKoe mpoleccyaibHOe MpaBoO — MpaBO KOAUMUIIMPOBAH -
Hoe. OCHOBHBIE TIpOIIECCyabHbIe HOPMbI OOBETUHEHBI B TIIABHOM HOP-
MaTUBHOM akTe — IpaxKmancKom nmpoueccyaibHoM Koaekce PD.

B HeMm ormpeneseHbl: Leab U 3a0a4y; IIPUHIUIILI TPaXXIaHCKOTO CY-
JIOTIPOM3BOJICTBA; MpaBUJia TOABEJOMCTBEHHOCTH U TTOACYIHOCTH; CO-
CTaB YYaCTHUKOB pa3OMpaTebCTBA 110 TPpaXXTaHCKUM JejlaM; ToKa3a-
TEJIbCTBA; ITOPSIIOK CYIeOHOro pa3oMpaTe/IbCTBa, BBIHECEHMS PEILICHUS,
00>KamoBaHUs CyIeOHbBIX aKTOB.

HcTouyHnKaMu rpakJaHCKOTO MPOLIECCYabHOTO MpaBa SABJISIIOTCSA U
MHbIe KOIU(DUIIMPOBAaHHbIE aKThl, PErYJIUPYIOLINE IPEUMYIIECTBEHHO
MaTepualbHO-IIpaBOBbIe OTHOIIeHUs. HanpuMep, psia mpoieccyaib-
HbIX HOpM conepxutcs B 'K P®, XKunuiinom kogekce PO, CK PO,
TpynoBom komekce PD.

CMm. nonpobHee: Moxoe A.A. @enepaibHble KOHCTUTYLIMOHHBIE 3aKOHBI KakK
MCTOYHUKU TPaXKIaHCKOTO MPOLIeCCyaNbHOTO Mpasa // ApOUTpaXKHbIN U TpaXkIaH-
ckuit poriecc. 2015. Ne 1. C. 3—5.

CM. moapobHee: Moxog A.A. T1poGenbl rpaXkIaHCKOTO MTPOIECCYyaTbHOIO 3aKOHO-
JIATEJIbCTBA: B KOHTEKCTE AEMCTBUSI HOPM Ype3BbIYAfHOTO 3aKOHOIATEIbCTBA //
Hayunsie Tpynst PAIOH. M., 2015. C. 871-876.
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[IpoueccyanbHbIe HOPMBI MOTYT COIEPXKAThCS U B IPYTUX 3aKOHAX.
DT0, HampuMep, 3aKOH 0 HOoTapuaTe, 3aKOH O TIpoKyparype, 3aKoH O
rOCyIapCTBEHHOI CyaeOHO-3KCIIEPTHOM AesiTelibHOCTU, 3aKOoH P®D ot
2 mtonst 1992 r. Ne 3185-1 «O mecuxmatpuyeckoii MoMOIIU U TapaHTUsIX
MpaB rpakaaH IPU €€ OKa3aHUW».

K rcroyHnKam rpax1aHCKOTo MpoIecCyaqbHOTO MpaBa OTHOCSTCS U
OT/IeJIbHbIE HOPMBI MEXIYHAPOIHOTO IpaBa’.

Heob6xommMo yKasaTh 1 Ha TaKue akThl, Kak rmoctaHoBneHnss KC PO
n noctanoBieHus [Tnenyma BC P®. Bonpoc 06 X OTHECEHUH K
MCTOYHMKAM I'PaKIaHCKOIO MPOLIECCYaIbHOIO IIpaBa B IIPaBOBOM JOKT-
pUWHE IO HACTOSIIIIETO BPEMEHM SIBIISICTCS TMCKYCCUOHHBIM, HO UMECHHO
Gnaromaps UM obecrieunBaeTcs BepxoBeHCTBO KoHcTurynm PO, enn-
HOOOpa3Hoe NMpUMEHEHNE 3aKOHa, a CyaeOHasl IPaKTHUKa SIBJISIeTCS CTa-
OUJIBHOIA?.

§8. JAEWACTBUE HOPM rPAXXAAHCKOrO
NPOLLECCYAJZIbHOIO 3AKOHOAATE/IbCTBA

Kak u npyrue denepaibHble 3aKOHbBI, TIPUHUMAaEMBble TPaKIaH-
CKMe TpolleccyalbHble 3aKOHBl HAYMHAIOT AEHCTBOBAThH TOJBKO ITOCIIE
ux oUIMaATBLHOTO ONyoIMKoBaHUst. HOpMBbI rpaxknaHcKoro nporeccy-
aJIbHOTO TpaBa, coaepKalluecs B HEOMyOJMKOBAaHHBIX 3aKOHAX U MHBIX
MPaBOBBIX aKTaX, He MpuMeHsttoTes (4. 3 ¢T. 15 Konctutyuun PO).

[To obiieMy npaBuy BHOBb M3IaHHbBII 3aKOH HE UMEET 0OpaTHOM
CWJIBI, €c/ii 00 ATOM HeT ClelnalbHON OrOBOPKM B CAMOM 3aKOHE.
B rpaxxmanckom miponiecce curyaiys nHast. Cyn 10/KeH TPUMEHSITh TOT
MpolEeCCYaNbHbIN 3aKOH, KOTOPBIA AEWCTBYET B MOMEHT COBEPUIEHUS
MpoliecCyaJbHOTO NEMCTBUS, HE3aBUCUMO OT TOT0, KAaKOI 3aKOH Neii-
CTBOBaJl B MOMEHT BO3HUKHOBEHMUS TIpoliecca.

JHeiicTBre rpaxIaHCKOT0 MPOLIeCCyalbHOTO 3aKOHA HpeKpaujaemcs 6
cayuasnx:.

* OTMEHBI 3aKOHA;

* BCTYIUIEHUSI B CWJIy HOBOTO 3aKOHa TOTO e WM Oojiee BBICOKOTO
YPOBHSI O TOM e TIpeIMETe, UTO UCKITI0UaeT IeCTBUE MPEKHEro 3a-
KOHa.

[TpocTpaHCTBEHHBbIE MpPeNebl AeHCTBUS MTPOLIECCYATbHOTO 3aKOHA
00pasyloT TeppUTOPUATIbHbBIE TPAHUIIBI €70 TPUMEHEHMSI.

Cwm. monpo6Hee: Bopouyosa U.B. HopMbl MexXXIyHApOIHOTO MpaBa KaK UCTOYHUKU
rpaXKIaHCKOTO MPOLECCYabHOTO TpaBa: auc. ... 1-pa opul. Hayk. CapaTos, 2015.
CMm. mogpoGHee: Jlanmes B.A. PellleHus cymoB B cocTaBe CylaecOHON MPaKTUKU:
MpUMEHEeHUe 3aKOHA U TIPUHIIUIIA CIIPABEUTMBOCTH // ApOUTPaKHBII U rpaXkaaH-
ckuit mporece. 2015. Ne 10. C. 28—33.
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Konctutyuust P@O oTHOCUT rpaxknaHcKoe MpoleccyalibHOe 3aKOHO-
IaTeJbCTBO K NpeaMeTy BeneHust Poccuiickoit denepanuu (1. «o»
ct. 71). Cyonexktel P® He BIpaBe IpMHUMATDH IPOLIECCYaTbHbIE HOPMbI
U yCTaHABJIMBATH IUISI CYIOB MpolieccyaabHbIe mpaBwia. Bee denepanb-
HBIE CyIbl 1 MUPOBBIEC CyIbU MIPUMEHSIOT €NMHOE TPaXKIaHCKOE TPOoliec-
CyaJIbHOE 3aKOHOJIATEeIbCTBO.

Cdepa nmpuMeHeHHUs TPaXKIaHCKOTO MPOIECCyabHOTO 3aKOHO /1A -
TeabcTBa PO orpaHnymMBaeTcs TEppUTOpHEi, HA KOTOPYIO pacIipocTpa-
HsieTcs cyBepeHuTeT Poccuiickoii denepainim.

I'paxkmaHckue mpoleccyalbHble HOPMbI UMEIOT 00513aTE/IbHYIO CHUITY
IUIST BCEX TpaXkmaH, I0pUANIECKUX JIUIL M MyOJIMIHO-TIPAaBOBBIX 00pa3o-
BaHuii Poccuiickoit ®enepann.

Ha oTHollIeHUs ¢ y9acTMeM MHOCTPAHHbIX TpaxKaaH, JIML 0e3 Irpax-
JMAHCTBA, MHOCTPAHHBIX MM MEXAYHAPOIHBIX OPTaHU3AINIA TpakKIaH-
CKOE€ IIpolleccyaJbHOe 3aKOHOIATEJILCTBO PACIIPOCTPAHSIETCSI B COOT-
BETCTBUU C IIpaBUJIAMU, YCTAaHOBJIEHHBIMU I1. 43 1 44 TTIK PO.

['paxxpaHcKkue nea ¢ ydyacTieM MHOCTPAHHOTO TrocyaapcTBa paccMa-
TPUBAIOTCS T10 OOIIMM MpaBUIaM MCKOBOTO ITPOM3BOMICTBA C OCOOEHHO-
CTSIMM, YCTAaHOBJICHHBIMU IJ1. 43, 44 n 45' TTIK PO, a takxke Denepaib-
HBIM 3aKOHOM OT 3 HOs106pst 2015 1. Ne 297-D3 «O 10pUCIMKIIMOHHBIX
MMMYHUTETaX MTHOCTPAHHOI'O TOCYIapCTBa ¥ MMYIIeCTBA MHOCTPAHHOIO
rocygapcTBa B Poccuiickoii @enepanim».



Fmasa2. JINLA, YHACTBYIOLIUE B AENE

§ 1. Ilonamue auy, ynacmeyrougux é deae

§ 2. Cmoponot epaxcoanckoeo npouecca

§ 3. Tpemvu auya

§ 4. Yuacmue npoxypopa 6 epaxcoanckom npoyecce

§ 5. Jluua, ynacmeyrouue 6 npouecce 8 ueasx 3auumol UHMepPecos Opyeux Auy,

§ 1. NOHATUE NnL,, YHACTBYIOLLUWNX B AENE

CyO0BbeKTOB I'paxkgaHCKUX IIPOIIecCyaJbHBIX ITPAaBOOTHOIICHMIA
MOXHO pa3Ie/UTh Ha TPU TPYIIIbL:

1) cyn, cymps;

2) nulia, y4acTBYIOIINE B JIEJIE;

3) nuua, coaeiCTBYIONINE OCYIIECTBICHUIO TTPABOCYAMSI.

Cyn — 3To 00513aTeIbHBIN CYOBEKT KasKAOTO MPOIIeCCYaTbHOTO Mpa-
BOooTHolIeHUsd. Kak opraH rocynapcTBEHHOI BJIaCTH, OCYIIECTBIIS-
IOLIMI MpaBOCyaNE, OH 3aHUMAaeT LIEHTPaIbHOE MOJOXEHUE B CyIOMIPO-
M3BOJCTBE, PYKOBO/ISI MIPOLIECCOM.

Cyn mpaBOMOYEH Ha COBEpIIEHUE TPOIIECCYyaTbHBIX TEHCTBUIA TIpU
YCJIOBUU:

* €CJIM B paCCMOTPEHUHU U Pa3pellieHnH Jejia y4aCTBYIOT CyJbU, Ha3Ha-
YEeHHbIC B YCTAHOBJIEHHOM 3aKOHOM TTOPSIIKE;

* €CJIM y Cyieid HET IMYHOM, TIPSIMOI U KOCBEHHOU 3aMHTEPECOBAaHHO-
CTHU B UCXOJIE JIeJIa, a TAKXKE OTCYTCTBYIOT OOCTOSITETLCTBA, BBI3bIBAIO-
1€ COMHEHUE B UX O€CIIPUCTPACTHOCTH.

B rpaxxaaHckoM mpoleccyaaibHOM MPaBOOTHOIIEHUHU CYI BbICTYIIaeT
B Ka4eCTBE U KOJJIETUAIBHOTO, U eMMHOIMYHOTO cynbu (cT. 14 ITIK PD).

KosernanpHoe paccMOTpeHHUE €] OCYIIECTBISETCS CyIOM B CO-
cTaBe Tpex MpoheCcCrOHaNbHbIX CYACH.

Cyn Kak cyOBbeKT MpoliecCyalbHbIX TPABOOTHOIIEHU 00JlafiaeT
MpoliecCyaTbHBIMM MMPaBaMU U HECET TMPOoliecCyalbHbIE 00SI3aHHOCTH.

Ko BTOpOI1 rpymnie cyobeKToB rpaxk IaHCKKUX MPOLIeCCyalbHbIX Mpa-
BOOTHOIIICHUI OTHOCSTCS JMIa, yyacTByomue B aeje. Ctatesa 34 I'TIK
P® He maet ornpenejeHUs OHSATUS JIULI, YIACTBYIOIIUX B JieJIe, OTpaHK-
YMBASICh JUIIIb NEPEYMCICHUEM X COCTaBa.

JIuua, yyacTBylolue B aejie, — 3TO OCHOBHBIC YUaCTHUKU IpaxKaaH-
CKOTO TIpoliecca, MMeIolNe MPSIMOe OTHOIIIEHUE K pa3pelraeMoMy Cy-
IIOM IpaxmaHckoMy aeny. IlpoueccyaibHast nesITeIbHOCTD JULI, Y4acT-
BYIOIIIMX B Jejie, aKTUBHO BJIMsET Ha BeCh XOJ Mpoliecca, OT UX Aeli-
CTBUMI 3aBUCUT IBMXXEHUE Ipoliecca, Mepexoa M3 OMHON CTaauu B
JIPYTYIO, TaHHBIC JIN1A 3aMHTEPECOBAHBI B CXOJIE JEa.
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Kpyr ux onpenenen 3akoHom. Kpurepuem oTHECEHUST TOTO WU
WHOTO yYaCTHUKA CYIOITPOM3BONCTBA K JIMIIAM, YIaCTBYIOIIMM B JeJe,
SIBJISIETCS HaJIMYKMe Y HEero Ipuan4eckKoil 3aMHTEPECOBAHHOCTU B MC-
XOJIe Jena.

IOpuanyeckas 3aMHTEPECOBAHHOCTH B MCXO/I€E Jiejla — OCHOBAHHBIN
Ha 3aKOHE€ OXUJIaeMbIii IIPaBOBOI1 pe3yIbTaT PACCMOTPEHMSI U pa3pelie-
HUS Jejia Ijis JaHHoTro aulia. Hampumep, McTell oXugaeT oT Ipoiiecca
YIOBJIETBOPEHUST UCKOBBIX TPEOOBaHMI, OTBETUYMK — OTKa3a B MCKE.
s TIpoKypopa, y4acTBYIOIIETO B Aeje, IOpUINISCKU MHTepeC K HC-
X0y IIpoliecca BhIpaxKeH B OXUJIAHUU MOCTAHOBJIEHUSI CyIOM 3aKOH-
HOTO 1 000CHOBAHHOTO PEIICHHUS.

VY 11, y9acTBYIOIIMX B Jejie, IOPUANIECKUI MHTEPEC pa3IMYHbII 110
XapakTepy U IoapasessieTcsl Ha TpU BUIA:

1) IMYHAS 3AaMHTEPECOBAHHOCTD, IO KOTOPOI TIOHNMMAETCST BAXKHOCTh
BBIHECEHHOTO CYIeOHOI0 pellleHUs I 3allUThl MHTEPECOB HEOCPeI-
CTBEHHO JIMIIA, YYaCTBYIOIIETO B AeJIE;

2) pakTHUecKas 3aMHTEPECOBAHHOCTD, TTPOSBIISIONIASICS B TOM, UTO B
pe3yjabTaTe BHIHECEHUS CYAeOHOTO pellieHUsI y9aCTHUKU Aejia J1ubo
MpuoOpeTaroT KaKue-JInbo UMYILIeCTBEHHbIE MJIM HEUMYIIECTBEHHbIE
Osiara, TMOO TEPSIIOT UX;

3) rocynapcTBeHHas (WM 00IIEeCTBEHHAS) 3aUHTEPECOBAHHOCTDb, KOTO-
past SIBJISIETCSI OCHOBaHMEM JJISI Y4acTUs B Jiejie IIPOKYypopa, rocyaap-
CTBEHHBIX OPraHOB, OPraHOB MECTHOTO CaMOYIIPaBJICHUS, a TAKXKe Op-
raHu3alMii ¥ rpaxaaH, BHICTYIIAIOIINX B IIpoliecce JJIsI 3alllUThI IpaB,
CBO0OOJ M 3aKOHHBIX MHTEPECOB APYIUX JIUL. DTU CyObEKThl 3alUILIAIOT
He cBom MHTepechl. OHM BBICTYIAIOT B IIPOIIECCE OT CBOCTO MMEHU B 3a-
IIUTY TIpaB, CBOOOI 1 3aKOHHBIX MHTEPECOB I'PaXKIaH, HEOIpeaeIeH-
HOTO Kpyra Jul wix nHrepecoB Poccuiickoit @enepaunu, cyoObeKToOB
P®, MmyHununajbHbIX OpraHu3aLmi.

B cootBeTcTBUM ¢ TpaxkIaHCKUM IIPOIECCYyaTbHBIM 3aKOHOIATEIb-
CTBOM JIMLIAMM, YYACTBYIOIIMMMU B AeJjie, SIBJSIOTCSI: CTOPOHBI, TPEThU
JIMLa, IpoOKypop, Jula, oOpalalouMecs B CyI 3a 3allUTON MpaB, CBO-
007 ¥ 3aKOHHBIX MHTEPECOB IPYTUX JIMLL; JIMLA, BCTYIMBIUME B ITPOLIECC
B LIEJISIX JAa4Yy 3aKJIFOYEHMS 110 OCHOBAHUSM, IPEAYCMOTPEHHBIM CT. 4,
46, 47 I'TIK PO®.

B ct. 35 TTIK P® ompeneneHsl TTpaBa M 00SI3aHHOCTHU JINII, YIaCTBY-
IOIIMX B AeJie: 3HAKOMUTBLCS ¢ MaTepuajaMu Jelia, Aej1aTh BBITUCKY U3
HUX, CHUMAaTh KOITMU, 3asIBJISITh OTBOJBI M XOAaTalCTBa, IPEACTABIISATh
JI0Ka3aTeJIbCTBA, IIPUHUMATDh Y4acTUe B UCCIIEIOBAHUM J0KA3aTeJIbCTB,
3a/1aBaTh BOIIPOCHI IPYIMM JIMIIAM YIaCTBYIOIIMM B JeJIe, 1aBaTh OOBsSIC-
HEHMSI CyIy B YCTHOI U MUCbMEHHOM (hopMe, BO3paxkaTb OTHOCUTEIbLHO
XOJaTaliCTB M JOBOAOB IPYTUX JINII, YIACTBYIOIINX B JIejie, 00KaIOBaTh
CyIeOHbIC TOCTAHOBJICHMSI.
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Opnako I'TIK P® yctaHoBwI ISt JIMLI, YYaCTBYIOLLIMX B JieJie, HOBbIE
JIOTOJIHUTEIbHBIE BO3MOXHOCTHU B CBSI3U C BKIIFOUEHUEM 3JIEKTPOHHBIX
TEXHOJIOTUI B rpaxkaaHCKoe CyaoINpou3BoaCcTBO. HampuMmep, coraacHo
4. | ct. 155 T'TIK P® nipu Haimumu B cynax TEXHUYECKON BO3MOXKHOCTHU
OCYIIECTBJICHUST BUACOKOH(MEPEHIICBSI3U JUIIA, YYACTBYIOIIUE B JEe,
MX TIPEACTaBUTEN, a TAKXKE CBUACTEIN CIICLIMAINCThI, SKCIEPTHI, Iepe-
BOIUYMKU MOTYT Y4aCTBOBATh B CyAE€OHOM 3aceIaHUM MYTEM MCII0JIb30-
BaHUS CHUCTEM BUACOKOH(EPEHIICBSA3U MPU YCIOBUM 3asIBICHUS MU
xofaTaiicTBa 00 3TOM WU TIO MHUIIUATUBE Cy/a.

Taxke nuua, ydacTBYIOILIME B AeJie, HaaeleHbl 00SI3aHHOCTSIMU B CO-
otBercTBNY ¢ [TIK P® 1 mHbIMEI deaepadbHBIMU 3aKOHaMU. B cirygae
0e30CHOBaTEILHOTO HEUCIIOJIHEHUS 00s13aHHOCTEe HACTynalT HebJia-
TOMPUSITHBIEC TIOCTIEACTBUS (HampuMep, TIpy HessBKe 0€3 YBaKUTEJIbHBIX
MNpPUYMH OTBETYMKA B CyIeOHOE 3acelaHue Cyl MOXET BBIHECTH 3a0UHOE
pelleHue).

JInta, yyactByoomme B aejie, 00sI3aHBI HECTH OpeMsI TOKa3bIBaHUS,
CcOo001IaTh O MepeMeHe MEeCTa XKUTEJIbCTBA, SIBJISITHCS 110 BBI3OBY Cya,
HECTU CcyAeOHbIe PacXoabl, COOMIOAATh YCTAHOBJICHHbIN MOPSIOK B Cy-
NeOHOM 3acelaHMu U T.1.

K tpertbeii rpyrme cyobeKTOB I'paXIaHCKOTO MPOLECCYyaJlbHOTO
MpaBa OTHOCATCS JHMIA, COAeicTBYIOmuUe npaBocyauw. OHU NpUBIeKa-
IOTCS B IpaXkIaHCKUIA IPOLIeCcC 110 MHULIMATUBE Cyla WX JUL, Y9acTBY-
IOLIMX B JieJie, IJIsI BBIIMOJHEHUS 00s13aHHOCTE! 110 COOOIIEHUIO JoKa3a-
TeJbCTBEHHOM MHMOPMAIIK, 110 OCYIIECTBICHUIO MHBIX 00s13aHHOCTEM
B TPAaXXIAHCKOM ITIpOLIeCCe, HEOOXOMUMBIX JIJISI YCIICIITHOTO pa3pelieHUsT
Cropa 1 BBIMOJIHEHUS CYIOM CBOUX (DYHKUMIA. B TpeTbio rpyrimy BXOOsIT
ceKkpeTapb CyneOHOro 3aceaHusl, SKCIepThl, CIIELUATUCThI, TIEPEBOI-
YUKW, TOHSTHIE U AP.

Kakumu-nmbo cyiecTBeHHBIMM MpaBaMU JIMIIA, COAEHCTBYIOIINE
NpaBOCYIMIO, HE HadeJeHbl. B mepBylo ouepenb UX MpaBOBOI CTaTyC
OIpeaessieTCsl BBIMOJIHEHMEM BO3J0XEHHBIX Ha HUX MPOLeCCYyalbHbBIX
00513aHHOCTEM.

Hanpumep, cBuaetens 00s13aH MpaBIMBO COOOUTUTH CYAYy U3BECTHYIO
eMy MH(pOpMaLIMIO [0 BOIIPOCaM, UMEIOIIMM 3HaUeHUEe ISl aejia. DKC-
nepT 00s13aH MOATrOTOBUTH SKCIIEPTHOE 3aKJIIOUEHUE Ha OCHOBAHUM
Kpyra BOITPOCOB, IMOCTaBJIeHHBIX Mepen cyaomM. [lepeBoquuk obsi3aH
00ecrneYnTh JOCTOBEPHBIN M TOUHBIN MEPEBOJ BCETO CKAa3aHHOTO ISt
CyOBEKTOB I'pa’kIaHCKOIO IIpoliecca, He BIAACIONINX SI3bIKOM, Ha KOTO-
POM BeJleTcsl CyI0IPOU3BOICTBO .

' Com I'paxknaHckuit ipoiiecc: yueOHUK. 7-€ u3M., epepad. u nom. / oI pe.

B.B. fpkosa. M.: Bonrepc Kitysep, 2009.
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§2. CTOPOHbI B TPAXAAHCKOM NMPOLEECCE

YsicHeHMe TTOHSTHS CTOPOH B IPaKIaHCKOM IIpOLecce U MX MPO-
LIECCYaJIbHOTO TTOJIOKEHUST BO3MOXKHO JIMIIIbL HA OCHOBAaHUU KiIaccudu-
Kalluy y9aCTHUKOB IIpoliecca.

Bcex cyObeKTOB IpakIaHCKUX MPOLECCYyalTbHBIX ITPABOOTHOIIEHUIA
MOXHO pa3IejuTh Ha CyneOHble U UCIOJHUTEIbHBIC OPraHbl, JIUII,
YYaCTBYIOIIMX B JIeJie, W JIUII, COACMCTBYIOIINX PEIICeHUIO 3a1a4 rpax-
JIAHCKOTO CyIOITPOM3BOJICTBA.

CropoHaMH B IrpaxIaAHCKOM MPOIecce SIBJISIIOTCS YYaCTBYIOLINE B IeJIe
JINIIA, CIIOP KOTOPBIX O CYOBEKTUBHOM TMpPaBe MJIM OXPaHSIEMOM 3aKO-
HOM MHTEepeCe JOJLKEH paCCMOTPETD CY/I.

CTOpPOHBI SIBJISIOTCSI OCHOBHBIMM, HanuboJjiee 3auHTEPEeCOBAHHBIMU
YJ4acTHMKAMM JeJI MCKOBOTO MTpOon3BoACTBa. PereHue cyma oka3piBaeT
MpsIMOE BJIMSIHUE Ha UX IIPaBOBOE ITOJIOKEHME, HEMOCPEACTBEHHO 3a-
TparuBas UX MaTepUalibHbIE IIpaBa U 00si3aHHOCTU. K cTOpoHamM OTHO-
carcs ucrell M otBeTurK (cT. 38 I'TIK P®D).

Hcren — nu1io, B 3alUTy CYyOBEKTUBHBIX ITPaB M OXPAHSIEMBIX 3aKO0-
HOM MHTEPECOB KOTOPOro BO30YXIEHO I'paxKIaHCKOE JeJIO0.

B 4. 2 c1. 38 T'TIK P® 3akpemnieHO JOKTPUHAILHOE MOJIOXKEHHE, 110
KOTOpPOMY JIMIIO, B MHTEpecaxX KOTOPOro Ae0 HavyaTo Mo 3asBICHUIO
JIML, o0pallalolIKUXCsl B CY[ 3a 3alUTOM IIpaB, CBOOOI U 3aKOHHBIX MH-
TePEeCOB NPYTUX JIUII, U3BEIIAETCS CYAOM O BO3HMKIIEM IIPOIlecce 1
y4acTByeT B HEM B KauecTBe ucTla. [IpaBuibHOe TOHMMaHUe (GUTYPHI
KCTIA OOBICHSET NeiicTBUE MpaBui 4. 2 cT. 45, 4. 2 cr. 46 I'TIK P® or-
HOCHUTEJIbHO TIOCJEACTBUI OTKa3a OT MCKa MPOKypopa, OPraHoB, yKa-
3aHHBIX B CT. 46 ['TIK P®',

OTBeTYNK — JIMIIO, IIPUBJIEKAEMOE CYIOM K OTBETY II0 TPEOOBAHMUIO,
3asIBJICHHOMY UCTLOM. TakuM 00pa3oM, UCTEIl M OTBETYMK — CYOBEKTHI
CTIOPHOTO TIPAaBOOTHOIIEHUST I OXPaHSIEMOT0 3aKOHOM MHTEpeca,
MOJUIEXKAILETO CyaIeOHOMY PAaCCMOTPEHMIO.

OO0beM TpaB U 00SI3aHHOCTE CTOPOH 3HAYUTEIBHO IINPEe 00beMa
TPaB U 00SI3aHHOCTEN JINII, YYaCTBYIOIIUX B JIETIE.

TTomumo mipaB, ykazaHHbIX B cT. 35 I'TIK P®, ucren obiagaet npa-
BOM OTKa3a OT MCKa, U3MEHEHMSI OCHOBAHMS U TIpeaAMeTa 1CKa, YBEIU-
YeHUs WM YMEHbIICHUS pa3Mepa UCKOBBIX TpeOOBaHUIA, a OTBETUYMK —
mmpaBoM Ipu3HaHus nucka. CTOPOHBI BIIpaBe MPEKPaTUTh CITOP 3aKJII0-
yeHueM mupoBoro cornamieHust (ct. 39 I'TIK P®). Bmecrte ¢ TeM oHuU
00s13aHBI HeCTH OpeMsI TOKa3bIBaHMSI, COOOIIATh O IIepeMeHe MeCTa XKu-

' ome: KommenTtapuii k ['paxxnanckomy mpoleccyaibHOMY Konekey Poccuiickoit

®enepaunu / mox obur. pea. JI.B. TymaHoBoii. 2-e usn., nepepa6. u gom. M.:
[Mpocnexkr, 2017. C. 88.
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TEJIbCTBA, SIBJISITHCS 110 BBI30BaM B CyJ, HECTU CyIeOHbIC pacXoJbl U CO-
BepLIaTb HEKOTOPBIE IPYTHE NEWCTBHS.

ITpu U3y4eHUM MOHITHUSI CTOPOH U MX IIPOLECCYaTbHOIO IMOJIOXEHUS
HEO0OXOAMMO TIPOYHO YCBOUTH MHCTUTYTHI TTPOLIECCYATBHOTO COYYaCTHSI
(ct. 40 I'TIK P®) 1 3ameHbl HeHamexkalero orBerunka (cr. 41 I'TIK PD).

3aKOH IIpeaycMaTpuBaeT BO3MOXHOCTD IPEAbIBICHUS UCKA CO-
BMECTHO HECKOJIbKMMU UCTLUAMU WIM K HECKOJIbKUM OTBeTYMKaM. OT-
clolia CJIeyeT, YTO MPOIEeCcCyaJbHOe COy4acTHe — 3TO yJacTHhe B OJHOM
JieJie HeCKOJIbKUX MCTIIOB MM HECKOJIbKMX OTBETYMKOB., MHTEPECH 1
TpeOOBaHUS KOTOPHIX He UCKI0YaloT Apyr apyra. CoydacTtue Mmpeamno-
JlaraeT COeIMHEHNEe UcKa ITo CyobeKTaM mporiecca. [loaTomy oHO Ha3bI-
BaeTCs TAaKKe CYObEKTUBHBIM COSIMHEHNEM UCKa.

IIpeabsBiaeHME TULIOM HECKOJIBKUX TPeOOBaHMI HA3bIBACTCSI OOBEK-
TUBHBIM CO€IMHEHNEM MCKOB. Takoe coennHeHne He o0pas3yeT Mmpoliec-
CYaJIbHOTO COyYacTusl.

CoyuacTyie B IPOLIECCYaIbHO-TIPABOBOM CMbICJIE IEIUTCS Ha TPU BUIA:

1) axmuenoe coynacmue (Ha CTOPOHE UCTIIA);

2) naccusHoe coyuacmue (Ha CTOpPOHE OTBETUYMKA);

3) emewannoe coyvacmue (Ha CTOPOHE M UCTLIA, U OTBETYMKA).

B mokTpuHE BBIIEISIOT ABA BUIA COYYaCTUSI B MaTepuaIbHO-TIPABO-
BOM CMBICIIE:

1) obs3aTenbHOE (HEOOXOIMMOE) CoydacTue;

2) HeoOs13aTenbHOE ((haKyIbTaTMBHOE) COyJacTHeE.

Heobxodumoe coyuacmue — 3TO COydacTUE, IPEIYCMOTPEHHOE 3aK0-
HOM, KOTOpbIlf TpeOyeT 00513aTeIbHOTO y4acTUsI B MPOLIECCe BCEX CO-
y4acTHUKOB. PaccMoTpeHue aefia B OTCYTCTBHE XOTSI Obl OJHOTO U3 HUX
HEBO3MOXHO, €CJIM HEAOIIYCTUMO pa3iejicHrue OMHOPOIHBIX TpeboBa-
HUI (HaJIMYKe y COyYaCTHUKOB OOIETO IpaBa WIM J0JIra).

Hanpumep, npu paspeiieHun criopa o pasjiesie HacaeACTBa MEXITy
HacJIeMHUKaMH.

Bo3MOXHOCTb hakyrvmamuernozo coyuacmus TOIYCKACTCS CYIOM,
Kak MpaBujIo, 1151 60ee 9KOHOMHOTO U 11eJ1eCO00pa3HOro pacCMOTpe-
Hud aena. Hampumep, cyn nomyckaet oopalieHue ¢ O0IINM UCKOM He-
CKOJIbKUX YBOJICHHBIX C PaOOTHI, €CIM OOCTOSTENICTBA X YBOJIbHEHUS
UIECHTUYHBI.

CoyyacTue XOTsI ¥ YCIOXHSIET TPOoliecc, HO HEPEIKO YCKOPSIET €ro,
TaK KakK B OJTHOM Jiejie COOMpPaIOTCs BCE J0Ka3aTeJIbCTBA M y4aCTBYIOT
BCE 3aMHTEepPECOBAaHHBIC JIMLA. 3HAYMTEILHO COKPAILAETCSI KOJIUUECTBO
CyIeOHBIX 3aceaHUil 1, COOTBETCTBEHHO, YMCJIO PA3IMIHBIX TIPOBEPOY-
HBIX JEeUMCTBUI (IIPOBEpKa SIBKU CBUAETENICH, 9KCIIEPTOB, IIEPEBOTYMKOB
u T.1.). K mosnoxutenbHbIM MOMEHTAM IIPOLIECCYaIbHOIO COYYaCTHS OT-
HOCHTCS YCTPaHEHWE BO3MOXHBIX TTPOTUBOPEUMIA B PEIICHUSIX TTO O~
HaAKOBBIM BOIIPOCaM.
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[IpaBunbHOE OMpeAeIcHNEe HamJIeKalliX CTOPOH B IIPOIeCcCe UMEET
OoJiblIOE TPAKTUYECKOE 3HAaUEHME, TaK KaK 00ecIieurMBaeT 3aKOHHOCTh
BbIHOCHMOTO peueHusi. [Tpoiecc mpoBepKu 3aKOHHOCTU y4acTUsl CTO-
POH B rpaXXIaHCKOM TPOILIECCe HA3bIBAETCS Aeeumumayueis cmopoH (Jie-
TUTUMHO — 3HAYUT 3aKOHHO).

T'TIK P® ornpenenser mpaBuiia 3aMeHbI HeHaJIeXalleil CTOPOHBDI.
B coorBercTBUMM cO cT. 41 TTIK P® 3ameHa HeHaiexXalleil CTOPOHBI
JMIOTIYCKAETCs TOJBbKO B OTHOLIEHUM oTBeTyuKa. [1o xomaraiicTBy mimn
C corjlacus UCTLA CYJ MOXET OCYLIECTBUTH 3aMEHY HEHaIJIEXAaIEro
OTBETUYMKA HaalexXaluM. B ciyyae Hecorjacust ucTia Ha 3aMeHY He-
HaJIJIeXamiero OTBeTYNKA APYTUM JIMIIOM CYI pacCMaTpMBAET JIeJO B
COOTBETCTBUM C MPEAbIBICHHBIM MCKOM. 3aMeHa HeHaaJexXallero
HMCTIIAa 3aKOHOM He IpeaycMoTpeHa. B aTom ciydae cyn paccMmarpu-
BaeT MCK HEHAJIEXKAaIero NCTIa M OTKAa3bIBACT €My CBOMM PEIICHUEM
B UCKE.

IIpu 3ameHe HeHamJIeKalllero OTBeTYMKAa HaaJIesKallluM TTOAr0TOBKA U
paccMOTpeHHUe JIejia TIPOU3BOIITCS ¢ cCaMOTro Hadayia. DTO UMeeT IPUH-
LIMMMYaJbHOE 3HaUYE€HUE, TaK KaK BCE, YTO COBEPIIMII B MPOLIECCEe HEHA-
JieXaliuit OTBETUMK, HE MOXET UMETh I0OPUINYECKOTO 3HAUYCHUS IS
HaJJIekamero orserTunka. HampuMep, MOTUBBI 3asIBJIEHHOTO OTBOJIA CY-
IIb€ y APYTOTro JMiia MOTYT ObITh MHBIMU. Hamtexaiuii OTBeTYMK BIpaBe
TpeOoBaTh MPOBEPKU U UCCIEAOBAHMS BCEX 10KA3aTEIbCTB U T. 1.

Takum o6pa3omM, HEOOXOAMMO YUYUTHIBATh, UTO:

HaJJjexanas CTOpoOHa — JIMIIO, B OTHOILLIEHUM KOTOPOro CYIIECTBYET
MPEANoJ0XEHUE O TOM, YTO OHO SIBJISIETCSI CYObEKTOM CIIOPHOTO TIPaBoO-
OTHOIIICHMS,

HeHaJiexkamas CTOpOHa — JIMIO, B OTHOLIEHUM KOTOPOIO UCKAYA-
emcs TIPENIoaokKeHUe 0 TOM, YTO OHO — CYOBEKT CIIOPHOIO MPaBOOT-
HOIIICHUSI.

Ot 3aMeHBI HeHaIJIeKalllel CTOPOHBI (OTBETYMKA) CIIEAYET OTIMYATh
npoleccyaabHOe MPaBOIPEEMCTBO.

IIpomeccyanpHOe MPaBONMpPEEMCTBO — 3TO MEPEXO MPOLIECCYaTbHBIX
npaB U 00I3aHHOCTEN MO CIIOPHOMY MaTE€pUAILHOMY ITPaBOOTHOIIIE-
HUIO OT OJHOIO JIMIIAa K APYTOMY, paHee He yyacTBOBaBLIEMY B JIeJI€.
IIpoueccyanbHOE MPaBOIIPEEMCTBO BO3MOKHO B OTHOIIIEHUU HE TOJIBKO
CTOPOH, HO Y TPEThUX JIMILI.

IIpaBompeeMCcTBO BO3MOXHO Ha JIF000H CTaauM IpaxkIaHCKOTO Cy10-
MMPOU3BOACTBA.

OcHOBaHHS NMPOINECCYALHOTO MPABONPEEMCTBA:

* CMEpThb I'paxkIaHUHA, SBJSBIIETOCS CTOPOHOI WJIM TPEThbUM JIUIIOM;
* yCTyIKa TpebOBaHU;

* TEepeBOJ J0JTa; peopraHM3alns PUINIECKOTO JINIIA;

e Jpyrue ciayyau repeMeHbl JIUIL B 00513aTeIbCTBAX.
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[TpaBonpeeMCTBO HENOIMYCTUMO TI0 TIpaBaM U 00SI3aHHOCTSIM, UMe-
FOIIMM JIMYHBIA XapaKTep, a BO3MOXHO JIMIIb IO CITOPaM UMYUUECINEeH-
HOeo xapakmepa.

IMpaBornpeeMHUK Tiepe BCTYIUIEHUEM B TIPOIIECC TOJKEH MPeIbsi-
BUTH JI0KA3aTeIbCTBA HAJIMYMS TAKOTO TIPaBOIIPEEMCTBA B COOTBETCTBUU
C HOpMaMM MaTepUaIbHOIO IIpaBa: CBUIACTEILCTBO O IpaBe HacjeaoBa-
HUSI, JOKYMEHTBI O peOpraHu3aluy IOPpUINYECKOro JIMLA U IIPOY.

[Tpo1eccyanbHOE TIpaBONIPeeMCTBO O(OPMIISIETCS BBIHECEHUEM CY-
JIeOHOTO OTIPEIeICHMSI.

§3. TPETbU JIMLA

TpeTbu Juma — JauIla, BCTYNAOIINE B YK€ BOZHUKIINNA MEXIY
KMCTLIOM ¥ OTBETYMKOM IIPOLIECC B CBSI3U C 3aMHTEPECOBAHHOCTBIO B pa3-
pelleHuu cropa Hapsiay co ctopoHaMu. [TocKobKy XapakTep 3auHTe-
PECOBAHHOCTU B MCXOJIE CIIOPa MOXKET ObITh Pa3JIMIHBIM, IIOCTOJIBKY 3a-
KOH pa3jinyaeT TPETbUX JIULL, 3asIBJISIIOIINX U HE 3asIBIISIIOIIUX CAaMOCTO-
SITEJIbHBIX TPEOOBAaHMI Ha TIPEIMET CITopa.

Tperbu JMua, 3asgBisA0LUME CAMOCTOSATEIbHbIE TPEOOBAHUSA, — JIUIIA,
BCTYIAIOLIME B YK€ BOBHUKILIUI MEXIy UCTLIOM 1 OTBETYMKOM IIPOLIECC
IUUIS 3aIIMTHI CAMOCTOSITEJIbHBIX TIPaB OTHOCUTEIBHO MpeaMeTa cropa
(ct. 42 TTIK P®). OHU 110IB3YIOTCSI BCEMU IIpaBaMU U HECYT 00sI3aH-
HOCTHU MCTIIA B Ipoliecce.

Tpetbu n11Ia, 3asIBIISIONINE CAMOCTOSITE/IbHBIE TPeOOBaHUSI, MOTYT
BCTYIUTb B IPOLECC A0 MPUHATUS CYAeOHOTO IIOCTAHOBICHUS CYI0M
nepBoit nHcTaHIMKM. OMHAKO ¢ TOYKU 3PEHUS MPOIIECCyaTbHOM 3KOHO-
MUM Hanbosiee 000CHOBAHO MX BCTYIUIEHME HA CTaAWUM ITOATOTOBKU
Jiesa K cyneOHOMY pa30oupaTesibCTRY.

Cynbst BBIHOCUT OIpefieJIieHre O MIPU3HAHWM UX TPETbUMU JIMIIAMU B
paccMaTpuBaeMoM JeJie Wi 00 OTKa3e B MPU3HAHUU UX TPETbUMU JIM-
LIaMU.

Ha BeiHEceHHOE ompeneeHre MOXKET ObITh MoJaHa YacTHas Kajooa.
IIpu BCTYIUIEHUHU B €10 TPEThEro JIMLA, 3asBISIONIEI0 CaMOCTOSTE b~
HbIe TPeOOBaHUSI OTHOCUTEILHO TIPpeAMETa CIiopa, pacCCMOTPEHUE efia
MIPOU3BOIUTCS C CAMOIO HavaJa.

Heo0xonuMo ySICHUTb pa3indusi MeXIy COMCTLIAMU U paccMaTpuBa-
€MBbIM TPETHbUM JIMIIOM. TpeboBaHUs COMCTIIOB BCEeraa alpecoBaHbl K
OTBETYMKY M HE MCKJII0YAlOT ApYyT apyra. MIck paccMaTpuBaeMoOro
TPETHETO JIMIIA HE MOXET OBbITh 3asIBJIEH COBMECTHO C IepBOHAYAIbHBIM
HMCKOM; TpeOOBaHMS MCTIA U TPEThETO JIMIla, HallpaBJIeHHbIC Ha OIUH 1
TOT XK€ OOBEKT CIIOpa, MCKII0YAIOT APYT ApYyra; UCTELl U TPEThe JIUILO Ha-
XOISTCS B CIOPE MEXITY COOO1A.
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TpeTtbe M0, He 3asBJSIONEe CAMOCTOATEILHBIX TPEOOBAHMI OTHOCH -
TeJbHO TpeaMeTa Cropa, — JIUIIO0, YY4acTBYIOIIee B JeJie Ha CTOPOHE
WCTIIA WIK OTBETYMKA B CBSI3M C TEM, UTO pellIeHUe IO eIy MOXKET 0~
BJIMSATH Ha €ro MpaBa WK 00sI3aHHOCTH IO OTHOIICHHIO K OTHOMN U3
ctopoH (ct. 43 IT'TIK P®D).

Taxkoe BAUsTHEE MOXET OBITh CBSI3aHO C MPABOM perpecca U MHBIM
OPUINISCKIM MHTEPECOM TPEThero JIMIa U OTHOW U3 CTOPOH (Ha-
MpUMep, BO3MOXHOCTbIO YMEHbBIIEHHS aITMMEHTHBIX TIaTeXeil Ha co-
JepXaHUe IPYTUX IeTell).

TpeTbu 1A, He 3asBISIONINE CAMOCTOSTEIEHBIX TPeOOBaHMI, MO-
I'yT BCTYNAaTh B MPOLIECC 10 COOCTBEHHON MHUILIMATUBE, IT0 XOAaTalCTBY
JIVII, YY9aCTBYIOIIUX B JeJie, WU 0 MHUIIMATUBE CYIA.

O BCTYIUIEHUU B JI€JI0 TPETHUX JIUL BBIHOCUTCSI ONPENETICHUE Cya.

TpeTbu nuia, He 3aABIASIONIME CAMOCTOSITEIbHBIX TPeOOBAHUIA,
MMOJIB3YIOTCS TIPOIeCCYaJbHBIMM TpaBaMM M HECYT MpolieccyalibHbIe
00513aHHOCTH CTOPOHBI, KpOMeE TIpaBa Ha: U3MEHEHNE OCHOBAHUS U
MpenIMeTa UcKa, YBeJIMUeHe I YMeHbIIeHWe pa3Mepa UCKOBBIX Tpe-
OoBaHMIi, OTKA3 OT UCKa, TPU3HAHUE MCKA, 3aKITI0YEHIEe MUPOBOTO CO-
[JIAIIeHUsI, TIPEIbBICHUE BCTPEYHOTO UCKa, TpeOOBaHWE TTPUHYIH -
TEJIBHOTO MCITOJTHEHUS CyIeGHOTO PEIICHUSI.

[1pu BCTyMmIeHNUHU B TIPOILIECC TPETHETO JINIIA, HE 3asIBIISIOIIETO CaMO-
CTOSITEJTEHBIX TPEOOBAaHMIT OTHOCUTEIILHO TIPEMeTa CIiopa, pacCMOTpe-
HMe JieJIa B Cy/Iie IPOM3BOIUTCS C CAaMOTO HavaIa.

3HayeHne y9acTHs TPETbUX JIMIL B TPAKIAHCKOM TpoIiecce:

* 9TO MYTh K NMIPABWJILHOMY M OO0CHOBAaHHOMY pa3peIieHuIo esia, Tak
KakK TTO3BOJIIET YCTAHOBUThH BCE OOCTOSITEIbCTBA 1O IENTy, cOOpaTh
BOEIIMHO U UCCJIeI0BATh BCE UMEIOIINECS JTI0KA3aTeIbCTBa;

* 3TO CPENCTBO MPOIIECCYyaTbHOM SKOHOMMHU, TTOCKOJIBKY TIPU PaccMO-
TPEHHMH, HATIPUMEP, PETPECCHBIX MCKOB HET HEOOXOMUMOCTH BHOBb
yCTaHaBJIMBaTh (PaKThl, OTPAKEHHbIC B PELICHUM IO TEPBOHAYAIb-
HOMY WCKY;

* HETIpUBJICUEHUE TPETHETO JIUIIA, He 3asBISIONIETO CAMOCTOSITETbHBIX
TpeOOBaHMI OTHOCUTETBLHO TIPEAMETA CIIopa, MOXKET CIYXKUTh OCHO-
BaHMEM JUISl OTMEHBI CyIeOHOrOo akTa'.

§4. Y4YACTUE NPOKYPOPA B rPAXXAAHCKOM MPOLIECCE

3aKoH 0 MpoKypaType MpeaycMaTpuBaeT OCYILEeCTBICHUE TTPOKY-
patypoii P® HagzopHo QYHKIMK B 1IeJIsSIX 00eCIieYeHUsT BEpXOBEHCTBA
3aKOHa, eAMHCTBA U YKPETJIEHUSI 3aKOHHOCTH, 3allUThI IpaB U CBOOOM

' Com I'paxknaHckuit ipoiiecc: yueOHUK. 7-€ u3M., epepad. u nom. / oI pe.

B.B. fpkoga.
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YyeJIoBeKa M rpaxJaHWHa. 3aKOHOIATEeJb HE HaJeJsIeT MPOKYpPOpPOB
(byHkIMEeit Ham3o0pa 3a AeATeIbHOCTBIO CYIOB 10 OCYIIECTBIICHUIO TIpa-
Bocyausi. B aToM BbIpaxaeTcss OJHO M3 IIPOSIBJICHUI KOHCTUTYLIMOH-
HOTO MPUHIIMIIA HE3aBUCUMOCTH Cylel U OTYMHEHUST UX TOJIbKO KoH-
ctutyun PO n ¢penepanbHOMy 3ak0oHY (cT. 120 Konctutyum PD)

CornacHo cT. 35 3aKoHa 0 mpoKypaType MPOKypOp ydacTBYyeT B pac-
CMOTPEHMH JIeJI CyJaMU B CIydasiX, IPeayCMOTPEHHBIX IIPOLIECCyalb-
HBIM 3aKOHONATEIbCTBOM P® 1 npyrumu denepanbHbIMU 3aKOHAMU.

B rpaxmaHcKoM CyIoNnpou3BOACTBE ITPOKYPOP BHICTYIIAET CAMOCTOSI -
TEJbHO M HE3aBUCUMO OT JPYTUX YYaCTBYIOLIUX B JeJIe JIMLI, IIOCKOJIbKY
€ro 3aMHTEPECOBAHHOCTD B MPOIIECCE BHITEKAECT U3 €T0 KOMITETCHIIUU.
IIpokypop sBisieTCs IpeacTaBUTEIeM TOCyIapcTBa U 3alllyiaeT IIy-
OJINYHBIE UHTEPECHI, YTOOBI 3aKOHBI CTPAHbBI COOTIOAAIUCH BCEMU.

CymHocTb y4acTHs POKYpopa B rpa’kIaHCKOM CYIOTIPOU3BOICTBE
YETKO BBhIpaXKeHa B 3aKOHE: IIPOKYPOP 00eCIIeunBaeT 3aKOHHOCTD JIeii-
CTBUIA BCEX YUaCTHMKOB IIpoliecca, IMPaBUJIbHOCTh BEIHOCUMBIX CYIOM
MMOCTAaHOBJIEHU I, YCTPAHSIET BCSIKME HApYIIEHUs 3aKOHa, OKa3bIBaeT
IOMOIIIb CYIY B OCYIIECTBICHUM ITPABOCYIMSI.

®opmbl yyacTusi IPoKypopa orpeneseHsl B cT. 45 TTIK PD, cornacHo
KOTOPO} MPOKYpOp BIIPAaBe OOPATUTHCS C 3asiBICHMEM WU BCTYNUTH B
JIeJI0 TIpY HaJIMYMKM OCHOBAaHUIA, MPeLyCMOTPEHHBIX 3aKOHOM. TTojHO-
MOYMS IIPOKYPOpPa, YYaCTBYIOLIETO B IPaKIaHCKOM IIpOLIeCCE, OIpene-
JITFOTCS TAKXKe TTPOLIeCCYyabHBIM 3aKOHOIATEIbCTBOM P,

ITo oGmemy mpaBuily 3asiBJIeHME B 3allUTY IIpaB, CBOOOI 1 3aKOH-
HBIX UHTEPECOB I'paxkIaHUHA MOXET ObITh ITOAAHO IIPOKYPOPOM TOJIBKO
B CJIydae, €c/id TpaxkIaHWH IO COCTOSIHUIO 3M0POBbsI, BO3PACTY, Helee-
CIIOCOOHOCTH U IPYTUM YBAXXKUTEJIbHBIM TPUYMHAM HE MOXET caM o0pa-
TUTBCSI B CY/I.

[Tpoxypop nmeeT mpaBo 0OpaTUTHLCS B CYI C 3asiBJIEHUEM B LIEJISIX 3a-
IIUTHI TIPaB M 3aKOHHBIX MHTEPECOB HEOIPEeIeIEHHOTO Kpyra JIUII, KO-
TOPBI HEBO3MOXHO MHIVBUAYAIU3UPOBATh U IIPUBJIEYb B IIPOLIECC B
KauyecTBE UCTIIOB, YKa3aTh B PEIIIEHUM U PEIIUTh BOIMPOC O MpaBax u
00513aHHOCTSIX KaXKIIOT0 M3 HUX TIPU pa3pelieHnH Iea.

Taxske IpOKYpOp B COOTBETCTBUU C I'PaKIaHCKUM ITPOLIECCYaTbHbIM
3aKOHO/IATEJIbCTBOM MMEET TTPaBO 0OPATUTHCS B CYJI C 3asIBJICHUEM B 3a-
muTy nHTepecoB Poccuiickoii denepanunu, cyobekToB PO, MmyHUIIN-
MaJIbHbIX 0Opa30BaHMIA.

O0s3aTeIbHOE yYacTHE POKYPOPA TTPEAYCMOTPEHO IO CJICAYIOIIUM
KaTeropusiM JieJI: O BhICEJIECHUU, O BOCCTAHOBJIEHUM Ha paboTe, 0 BO3Me-
IIEHNX Bpena, IPUIMHEHHOTO XXM3HU WX 3I0POBbI0, 00 YCHIHOBICHUHI
WJIM OTMEHE YChIHOBJIEHUS, O JIMILIEHUM POIUTEIbCKUX IIPaB, OrpaHUYe-
HUU B POAMTEIBCKUX ITpaBaX, O BOCCTAHOBJIEHUU B POIUTEIbCKMX TTpa-
Bax, O IpM3HAHUM T'paxkgaHUHa 0€3BECTHO OTCYTCTBYIOIIUM WJIU 00
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OOBSIBJICHUU TpaxkJIaHWHA YMEPIIUM, O IPU3HAHUHU IPpaKIaHUHA Helee-
CITOCOOHBIM Y HEKOTOPBIM APYTHM.

ITpokypop Kak nuIo, ydyacTBylolllee B JAejie, 00JalaeT MUPOKUM
KpYTOM mpolieccyaabHbIX TTpaB. OH MOXeT 3HAaKOMUTBHCSI C MaTepua-
JlaMU JieJia, 3asiBJISITh OTBOJMIBI U IPYTUE XOJaTalCcTBa, MPEACTABISATh 10-
KazaTeJbCTBa M y4acTBOBAThb B UCCJIEIOBAHUU 10KA3ATEIbCTB, 3a1aBaTh
B CyIeOHOM 3aceIaHUM BOMPOCHI APYTUM YJaCTBYIOIIMM B JeJIe JINIaM,
CBUIIETENISIM, SKCITEpTaM, 1aBaTh 3aKJIIOUEHUS O BCEM BOIPOCAM, BO3-
HUKAIOIIUM B XOZie CyAeOHOTO pa3dupaTesibcTBa, OMPOTECTOBBIBATH Pe-
IIEHUST U OMpPEeJICHUSI, a TAaKXKe COBEpIIATh APYrue MmpoleccyaibHble
JIEUCTBUS, IPeIyCMOTPEHHBIE 3aKOHOM (CT. 35, 45 IT'TIK PD).

OnHako NpoKypop He MMEET MpaBa Ha 3aKJII0YeHHUE MUPOBOIO CO-
[JIallleHUs] U He HeceT CyleOHbIX pacxonoB. B aTom ciyyae npokypop
JEMCTBYET KakK MOJXKHOCTHOE JU10 nmpoKypaTypbl PD u He sBasieTcs
CyOBEKTOM CIIOPHBIX MATEPUATIBHBIX MPABOOTHOIIIEHUNA.

ITpokypop 00s13aH 7OOPOCOBECTHO TOIB30BATHCS BCEMU MPUHAJIE-
KallMMU eMy TIpaBaMu.

ITpoteccyanbhbie MpaBa MPOKypopa SIBJISIIOTCS OMHOBPEMEHHO U €T0
obs3aHHOCTAMM .

Ecau npokypop yCTaHOBUT B X0fe CyAeOHOTO pa3dupareabCTBa, 4To
OH BO30YAUJ IPaXXIaHCKOE JeJI0 HEOOOCHOBAHHO, TO OH BIIPaBE OTKa-
3aThCs OT 3asiBiieHUs. B ciydae oTkaza mpokypopa OT 3asiBI€HUS, M0~
JIAHHOTO B 3aIlIUTy 3aKOHHBIX MHTEPECOB JPYTOro Jiniia, paCCMOTPEHUE
JleJ1a TI0 CYLIECTBY MTPOAOJIKAETCS, €CIU ITO JIULO WIN €TO 3aKOHHBIN
MpeICTaBUTENb He 3asIBUT 00 OTKa3e OT MCKa.

OOpaiaeM BHUMaHuKe, YTO BO BCeX cllyyasix MPOKYpOp He CBsI3aH
MO3ULKEN JUIa, B 3alIUTY UHTEPECOB KOTOPOTO MpeabsiBieH Uck. Ca-
MOCTOSITEIBHOCTh MTPOKYpPOpa OCOOEHHO MPOSIBIISIETCS MO Jej1aM, 3aTpa-
TUBAIOIIUM UHTEPECHl HEOIPEIEIEHHOTO KpyTra JIUI, KOTOPBIX TPYAHO
M3BECTUThH U TIPUBJICYD B JIETIO.

Kpome toro, u3 cmbicia 4. 2 ct. 209 I'TIK P® BriTeKkaer, uto ecinu
JIeJ0 OBIJIO HAYAaTO MPOKYPOPOM, TO BCTYMUBIIEE B 3aKOHHYIO CUITY pe-
IIeHUe 00s13aTeNbHO IS JINIA, B UHTEpPEcax KOTOPOTro ObLIO HA4YaTo
JIeJ10, a He TSI POKypopa.

Ortcrona cienyer, 4YTo IMPOoKypop, OYAy4M B IIpoLecce, He MOXKET MOCIIe
BBIHECEHUSI CYIeOHOTO PEIlIeHUSs TIOJyYUTh UCTIOJIHUTEIbHBIN JIUCT, T10-
CKOJIbKY B cuiy cT. 428 I'TIK P® maHHBIN JOKYMEHT BbIIAETCS TOJBKO
B3bIckaTesto. B coorBeTcTBUM cO cT. 30 3aKOHA 00 MCMOJHUTEIbHOM
TMPOU3BOACTBE UCTHOJHUTEIBHOE TTPOU3BOICTBO BO30YXKIAETCS HA OCHO-
BAHUU UCIIOJTHUTEIBHOTO JOKYMEHTA 10 3asIBJICHUIO B3bICKATEISI.

' Cwm.: Kaeitnman A.®. Cosetckoe rpaxaaHcKoe MpoleccyaibHoe rmpaBo. M., 1964.

C.12.
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§5. JIMLA, YHACTBYIOLLUE B NPOLECCE
B LENGAX SALLUTBI UHTEPECOB APYIUX JTULL

O6wmue npoleccyailbHble MpaBa U 00513aHHOCTU YYaCTHUKOB
npoiiecca B cootBeTcTBUU co cT. 35 T'TIK P® pacnipoctpaHsioTcst Ha ro-
CyIapCTBEHHBIE OpraHbl, OpraHbl MECTHOTO CaMOYIIPaBJIEHUSI, OpTaHu-
3alMU ¥ TPax/IaH, 3alllUIIAoNIMX ITpaBa, CBOOOIbI U OXpaHsSIEMbIE 3aKO-
HOM MHTEPECHI APYTUX JIMII.

B cuny c1. 46 u 47 I'TIK P® yka3zaHHbIe CyOBEKTHI MOJb3YIOTCS
BCEMU MpOLeCCyaJbHBIMU MpaBaMU U HECYT BCe MpolecCyaabHbIe 00sI-
3aHHOCTHU uctHa. [1pu 3TOM 1110, B MHTepecax KOTOPOTO AeJ10 HayaTo
1O 3asIBJICHUIO yKa3aHHBIX JIMI], U3BEIIaeTCsI CyIOM O BO30YXIeHUU
Jiea ¥ y4acTBYeT B HEM B Ka4eCTBE MCTIIA.

T'ocymapcTBeHHBIE OpraHbl, OpraHbl MECTHOTO CaMOYIIPaBJICHUSI, Op-
TraHM3alMY U TPaKIaHe, TOaBIIMe 3asIBJICHUs B 3aIIUTY 3aKOHHBIX MH-
TEPECOB IPYTUX JIUIL, KAK UCTLBI UMEIOT MTPAaBO U3MEHUTh OCHOBaHUE
WIM IPEeIMET UCKa, YBEINYUTh UM YMEHBIIUTD pa3Mep UCKOBBIX Tpe-
OoBaHMI1 JIMOO OTKA3aThCS OT MCKa.

B ciydae oTkasa oT mcka, pacCMOTPEHHME Jiejia IO CYIIECTBY ITPOIOI-
JKaeTcs, eCJId JIMLO, B MHTepecaX KOTOPOTo BO30YXKIEHO Jej0, He 3asi-
BUT 00 OTKa3e OT hcKa.

Jluua, yyacTBylolye B aejie B LEIIX 3alUThl MHTEPECOB APYTUX
JIMLI, He BIIpaBe 3aKJII04aTh MUPOBOE COIJIALIEHNE, HE HECYT CyIeOHbIX
pacxomoB, M K 3TUM OpraHaM, OpraHu3alusIM, rpaxjaaHaM HE MOXET
OBITH IIPEAbSIBICH BCTPEYHBII UCK.

IIpu oGpaleHur O 3alIuUTe IIpaB, CBOOOA U 3aKOHHBIX MHTEPECOB
JPYTUX JIUIL B 3asIBJICHUU JIOJDKHA OBITH CChLIKA HA 3aKOH U Ha MPOChOY
3anuiraemMoro juia. @opma 1 copepkaHue TaKOTO 3asiBJICHMS JOJKHBI
otBeyath TpeboBaHusAM cT. 131 TTIK P®D. I[1pn HecoOMI0IEHUHN 3TOTO
TpaBuja 3asiBJIEHNE MOXET ObITh BO3BPAILEHO 10 OCHOBAHUSIM, MPELy-
cMoTpeHHBIM B cT. 135 I'TIK P®, it octaBiieHo 0e3 IBIKEHNUS.

MHuumaTiBa BCTYIUICHUS B I€JI0 MOXET UCXOAUTDh KaK OT CAMMX Op-
raHOB, TaK U OT APYTUX JIUII, YIaCTBYIOIIUX B Aeye. ['paxknaHckoe mpo-
IeccyajbHOE 3aKOHOIATEILCTBO IIPEAYCMAaTPUBAET BOZMOXHOCTD ITPO-
SIBJICHUSI THULIMATUBBI 10 IIPUBJICYEHUIO B IIPOLIECC OPTAaHOB rocyaap-
CTBEHHOI BJIACTU U OPTraHOB MECTHOT'O CaMOYIIPABJIEHUS U OT CAMOTO
cyza, €CJIM 3TO HeOOXOIMMO MO 00CTOSITEIbCTBAM JieIa.



Fmasa3. TMPEACTABUTEJIbCTBO B CYAE

§ 1. Ilonamue npedcmasumeavcmea u e2o 6udvl
§ 2. lloanomouus npedcmasumeaeii u nopsaodox ux ogpopmaeHus

§ 1. TMOHATUE NPEACTABUTENIbCTBA U EF'O BUAbI

B HeKOoTOpBIX ciayyasix rpaxaaHe He MOTYT WJIU He XOTSAT JMYHO
MNPUCYTCTBOBATh B CyIeOHOM 3acedaHUU. DTO MOTYT OBITh KaK IOPUIM-
yeckue, Tak U (pakThueckue MpuIrHbl. K opuanyeckumM MOXHO OTHe-
CTU OTCYTCTBUE Y JUIlAa HEOOXOAMMOTO 00beMa NeeCcrnoCOOHOCTH,
K (hakTMueCcKUM — 0OCTOSITENIbCTBA, TTPETISITCTBYIONINE AeeCTIOCOOHOMY
rpaxaaHUHY Y4acTBOBaTh B Tpoliecc (KOMaHIUPOBKA, 00JIE3Hb U T.I.).
Kpome Toro, B CBSI3M ¢ HENOCTATOYHON MPABOBOI IPaMOTHOCTBIO JIUILY
MOXET TPeOGOBaThCA KBATU(ULIMPOBAHHAS IOPUANYECKAS IIOMOLIb'.

IIponeccyanbHplii KHCTUTYT Cy/1e0OHOrO NMPEICTABUTEIbCTBA — COBO-
KYIMHOCTb MPaBOBbIX HOPM, PETYJIUPYIOLIUX OCOObIE TPABOOTHOIIEHUS
MEXy JIMLIOM, YYacTBYIOLIMM B JieJie, U ero MpeacTaBUTesIeM, a TakxKe
MPaBOOTHOIIEHUSI MEXJIY TTPENCTABUTEIEM 1 CYIIOM.

IIpencTaBuTeILCTBO — 3TO COBEPIIEHNE OHUM JIMIIOM (MPEeICTaBU-
TeJieM) OT MMEHU APYToro jauia (MpeacTaBiaseMoro) MpolieccyaabHbIX
JNEeCTBUI B MHTEpecax MOCJIEIHEro ¢ LeJblo CO3MaHusl, U3MEHEHUS,
MpeKpalleHusi s MOoCaeHEero MpaB U 00s13aHHOCTE! B paMKax MOJIHO-
MOYUIA. DTO U €CTh OTJIMUME MEXIY MPOLECCyaTbHbIM MPEACTaBUTENb-
CTBOM M TIPENICTAaBUTEIBLCTBOM B IPakKIaHCKO-TIPABOBOM CMBICIIE.

[TpencTaBUTEILCTBO MOAPA3ALIsIeTCS Ha 3aKOHHOE W TOOPOBOJIBHOE
(moroBopHoOE).

3aKkoHHOE NMpPeACTABUTEIbCTBO OCHOBAHO HAa MPSIMOM yKa3aHWUM B 3a-
KOHe, HaIlpaBJIeHO Ha 3allluTy IpaB U 3aKOHHBIX MHTEPECOB HEAeeCIo-
COOHBIX U OTPAaHUUYEHHO JeecOCOOHbBIX rpaxkaaH. X nHTepechl 3aliu-
IAIOT B IPAXXAaHCKOM TIPOLIECCce 3aKOHHBIE MTPEICTABUTENIA — POIUTENH,
YCBIHOBUTEJIU, OTIEKYHBI WK ITOMEYUTENIN, KOTOPbIE MOTYT TTIOPYYMThH Be-
JIEHUE Iejia B CyLle IpYyroMy M30paHHOMY MMU npencrasutento. OcHoBa-
HUSIMU JIJIS1 TIPEICTAaBUTEILCTBA B 9TOM CJlydae SIBJISIFOTCSI, HalpUMep, po-
JTUTENIbCKE OTHOIICHUS, aAIMUHUCTPATUBHBIM aKT MPU Ha3HAYCHUU
OMEeKU WX TIOTIeYUTENILCTBA, CyIeOHOE pellieHre TTPU YChIHOBJICHUU.

1o0poBoIbHOE (JIOrOBOPHOE) NMPEACTABUTEILCTBO — 3TO COIJIALLICHUE
CTOPOH, B COOTBETCTBMH C KOTOPBIM OJIHA CTOPOHA ITOpYyYaeT APYroii Be-

'ooms T paxxgaHCKoe TpolieccyanbHoe mpaBo Poccuu: yueOHUK. 3-e u3m., rmepepad.

u nomn. / on pen. JI.B. Tymanosoii, I1.B. Anekcus, H.[I. Amarino6enmu. M., 2009.
C. 103.
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JIEHUE Jiefia B cynie (HarpuMep, TPyJI0BOI JOTOBOP, KOT/Aa MpelCcTaBUTe-
JIeM OpTaHM3allMY BBICTYMAET INTATHBIN COTPYIHUK, B TOJDKHOCTHBIE
00s13aHHOCTHY KOTOPOTO BXOJAUT IIPEICTABIIEHUE MHTEPECOB B CYE).

I'TIK P® nipenocTaBisieT opraHM3aliusiM IpaBo CBOOOTHOTO BbIOOpa
CBOMX MpeICTaBUTEJICH IS yIaCcTHUSI OT MX UMEHU B TPaXkIIaHCKOM CYJI0-
IIPOU3BOACTBE, HE CBSA3bIBAsk BOBMOXHOCTh pealn3allii JaHHOTO IpaBa
C HEOOXOJMMOCTBIO 3aKJTI0YATh COOTBETCTBYIOIIME JOTOBOPHI HA OKa3a-
HUE I0pUANYECKOI TTOMOIIIH JIMIID C aBOKATaAMMU.

TakuM 00pa3oM, JOTOBOPHOE IIPEACTABUTEIBLCTBO OCYIIECTBIISIETCS
HE TOJIbKO aBOKaTaMu (WieHaMU KOJUIETMU aJBOKATOB), HO U IOPUIU-
YEeCKMMU KOHTOPAMU M YaCTHOTIPAKTUKYIOIIMMU TpaskIaHaAMMU.

IIpeacTaBUTEIbCTBO MO HA3HAYEHHIO OCYILIECTBIISIETCS HA OCHOBAHUM
ct. 50 IT'TIK P® B ciiyyae oTCyTCTBUS IIPEACTABUTENISI Y OTBETYMKA, Me-
CTO XKUTEJIbCTBA KOTOPOT'O HEM3BECTHO, a TAaKXKe B APYTMX MPEIYCMOT-
PeHHBIX deaepaibHbIM 3aKOHOM cilydasx. HazHavaeT Takoro mpeacra-
BuTes cyn. IlpeacraBuresieM Mo Ha3HAYEHUIO MOXET OBITh TOJILKO ajl-
BOKAaT, KOTOPBII BIIpaBe 00XajaoBaTh pellleHNE Cyaa B KacCalluOHHOM
(anennsiLiMOHHOM) MOPSIIKE U B TIOPSIIKE HA30pa, OCKOIbKY OH UMEET
IIOJTHOMOYMS HE I10 COTJIallleHUIO C OTBETYMKOM, a B CUIIY 3aKOHa U
yKa3aHHOE TPaBO 0OBEKTUBHO HEOOXOMMMO [IJIsT 3alIUThI TTPaB OTBET-
YMKa, MECTO JKUTEIbCTBA KOTOPOTO HEM3BECTHO.

I1o obmeMy mpaBuIy MpeacTaBUTENIEM B Cyle MOXET ObITh JI0OOe
JIeeCcrIocoOHOe JTMII0, UMEIOoIIee HaaIeXamM 00pa3zoM ohopMIIEHHbBIE
nojHoMouus Ha BeaeHue aena (ct. 49 I'TIK PD).

He MoryT ObITh IpeacTaBUTEISIMU CYIbU, CIEA0BATEIN, IIPOKYPOPHI,
KpOMe ciyyaeB, KOTJa OHU TIPEICTaBISIOT COOTBETCTBYIOIINE OPTaHbI
WJIM BBICTYIIAIOT B KaUeCTBE 3aKOHHBIX IIPEACTaBUTENCH. YKa3aHHbIE
JIMIIA SIBJISIIOTCSI HOCUTEISIMU BJIACTU, IIOSTOMY MX y4acTHe B CyIe B Ka-
YecTBE MpeACTaBUTENe MOXET ObITh PaclieHEeHO KaK MOoJaepxkKa
BJIACTHIO MHTEPECOB MPEICTABIISIEMOTO.

CienyeT OTMETUTD, YTO IIPEACTABUTEIIIMU He MOTYT OBITh JIMLIA, HE
JIOCTUTIIIVE COBEPIIICHHOJIETHSI.

I'TIK P® He comepXUT oTpaHWUEHWI 110 YHMCITY TIpEeICTaBUTENCH,
KOTOPBIX MOXET MMETh KaxKa0€ M3 JIML, YIaCTBYIOIIUX B aejie. Takum
00pa3oM, OUH MPEACTABISIEMbII MOXET UMETh IO JeJy HECKOJIbKO
MpeacTaBUTEIICH.

§2. NOJIHOMOYUSA NPELCTABUTENEN
N NOPAA0K UX OPOPMIIEHNS

[TonHoMouMsT cyneOHbBIX MpeacTaBuTesieil 1 ux opopMaeHue BO
MHOTOM 3aBHCUT OT BUA MPEICTaBUTEIbCTBA.
[TomHOMOUMS MTpeACTaBUTEIS NEISTCS HA 00IIMe 1 CrielHaJIbHbIE.
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OO0mue MOJHOMOYHSI — 3TO BeCh 00bEM IIPOLIECCYalbHBIX IEii-
CTBUIi, KOTOpHIE BIIpaBe COBEPIIATh JIMIIA, YIACTBYIOIIME B JejI€ B CO-
otBeTcTBUH cO cT. 35 I'TIK P®, He3aBUCHMMO OT TOrO, OTOBOPEHBI JIN
OHU B IOBEPEHHOCTU: 3HAKOMUTHCS ¢ MaTepualaMu Jiejia, IejaTh Bbl-
MUCKU M3 HUX, CHUMATh KOIMHU, TIPEACTABIISTh 10Ka3aTeJIbCTBA U TIPH-
HUMAaTh y4acTUe B UX UCCIEAOBAHUHU, 3a1aBaTh BOIIPOCHI IPYTUM JIM-
11aM, YYacCTBYIOIIUM B JeJie, CBUACTEISIM, SKCIIepTaM, CIICLIUAINCTaM;
JaBaThb OOBSICHEHUSI Cy[ly B YCTHOI U TUCbMEHHOI (hopMe, IPUBOIUTD
JIIOBOJIBI IO BCEM BO3HMKAIOIIMM B XOE CYIeOHOTO pa3doupaTeIbcTBa
BOIIpOCaM, BO3paxaTh OTHOCUTEIbHO XOIATaliCTB U JOBOIOB APYTUX
JINI, YIaCTBYIOIINX B JIeJie, 3asIBISITh XomaTalicTBa 00 MCTpeOOBaHUM
JI0KAa3aTeIbCTB.

CnenuaibHble MOJHOMOYHS TOJKHBI OBITh 00s13aTE€ILHO OTOBOPEHEI B
TOBEPEHHOCTH M TOJBKO TOTZIa OHM JAOT IPaBO HA COBEPIICHME OIpe-
JeJICHHBIX IIPOIEeCCYyalbHbIX NeiCTBUIA (HallpuMep, YBeIMYeHUE WIN
yMEHbIIEeHNE pa3dMepa UCKOBBIX TpeOOBaHUI1, 3aKII0UYEHUE MUPOBOTO
COTJIAIIICHUST).

Cratbsg 54 I'TIK P® ycranaBnnBaeT nepedyeHb ClieaIbHBIX MTOJTHO-
MOYMIL: IPaBO Ha MOJAIMMCAHUE UCKOBOT'O 3asiBJICHUSI, IPEIbSIBIICHUE €TI0
B Cy, IpeIbsBICHNE BCTPEYHOTO MCKa, TTOJTHBIN MJIM YaCTUYHBIN OTKAa3
OT MCKOBBIX TPeOOBaHMIi, yMEHbBIIIECHNE X pa3Mepa, IIpM3HaHue 1CcKa,
M3MEHEeHMe IpeaMeTa UM OCHOBAHMSI UCKa, 3aK/II0YEeHUE MUPOBOTO
COTJIallIeHUs, TIepeaavy MOJHOMOYHNN ApyroMy ULy (IepemnoBepue),
o0XajoBaHUE CyJIeOHOTO ITOCTAHOBIICHUS, IIPEIbSIBICHUE UCIIOTHM-
TEJIbHOTO JOKYMEHTA K B3bICKAHUIO, MOJIyYeHUE IIPUCYXKIECHHOTO UMY-
IIeCTBA WJIN JCHEXXHBIX CPEICTB.

Crenyer mOmYepKHYTh, YTO TP HAJAEICHUU MPEICTaBUTES CIIEIIH -
aJIbHBIMM ITOJJTHOMOYUSIMU €TO (IpeacTaBUTENsI) IIpaBOBas MO3UIIUS
JIOJKHA COOTBETCTBOBATH ITPABOBOM IMMO3UIINY TIPEACTABISIEMOTO.

Hampumep, npencraButesb B X0oae CyaeOHOro pa3oruparebcTBa OT-
KasaJjicsl OT 3asiBJICHHOIo McKa. B Hamiexale o(popMIeHHON TOBEPEH-
HOCTH COAEpXKajJoch YKa3aHHOE CIeMajIbHOEe MoJHOMoYne. B Takux
cIyJasiX Cy/bsl He 00s13aH I10JIlydyaTh OT MCTIA TTOATBEPKICHHUE €Tro CO-
1acus Ha oTKa3 oT ucKa. Cyabs IMPUHSJI OTKa3 OT MCKa U IpeKpaTui
MIPOM3BOACTBO I10 JaHHOMY Aeny. Mcrel y3Ha o mpekpalleHUM IIponu3-
BOJICTBA 10 JIeJIy M3 OIpeeJeHUs cyna, HO HaMepeHMil 0TKa3aTbCsl OT
KCKa y HEero He ObLIO.

MHBIMU ciOBaMU, TIPEACTAaBUTEIb HE MOCTABUJI B U3BECTHOCTD
CBOETO JOBEPUTENSI O TOM, YTO HAMEPEH OTKAa3aThCs OT McKa. JlelicTBus
MpeaCcTaBUTEs IPOTUBOPEUYMIIN ICHCTBYIOIEMY 3aKOHOIATEIbCTBY
('K PD).

[TorHOMOYMST CyIeOHBIX TIPEACTaBUTEIICH JTOKHEI OBITH JOKYMEH-
TaJIbHO O(DOPMIICHBI U YIOCTOBEPEHHI.
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7151 3aKOHHBIX TIPEACTaBUTENEH ITO CAEMYIONINE TOKYMEHTHI:

* JUTS POOUTENIEN — CBUIETEIBCTBO O POXKIEHUH NETEH U CBOI MaCIopT;

* JUUTS yCBIHOBUTEJIEN — CBUAETEIBCTBO O POXKICHUHU AETel, MacnopT u
peleHne cyaa 00 YCHIHOBJICHUH;

* JUTSI OTTIEKYHOB — OTEKYHCKOE yIOCTOBEPEHNME, PEIIIEHNE OPTaHa OTle-
KU U TIOTIEYUTENbCTBA O HA3HAYEHUU OTEKU WJIU MOTEYUTENbCTBA;
st amBOKaTOB — OpJep, BhIIAHHBIN I0OPUANYECKOI KOHCYIbTalei

(anBOKaTCKUM 010pO, KOHTOPOW U T.[.), YAOCTOBEPEHHBIM MOJMUCHIO
3aBEAYIONIETO U TeYaThlo, TAKXKE ET0 MOJTHOMOYHUS TOATBEPKIAIOTCS
JIOBEPEHHOCTBIO.

J7ns1 pykoBonuTeseli opraHu3aiiii — TOKYMEHTBI, YIOCTOBEPSIOIIIE
TMOpPYyYEHUE COOTBETCTBYIOIINX OPraHU3alMii Ha OCYIIECTBIIEHUE TIPEI-
CTaBUTEJIbCTBA 1O TAHHOM JIEJTy.

B cuny . 4 cr. 185' TK PO JIOBEPEHHOCTh OT UMEHU IOPUINYECKOTO
JIIIA BBIAAETCS 32 MOAMUCHIO €r0 PYKOBOAUTENS WJIW UHOTO JULIA,
YIOJTHOMOYEHHOTO Ha 3TO B COOTBETCTBUU C 3aKOHOM U YUPEAUTEb-
HBIMU TOKYMEHTaMU.

Oo6pamaem BuuManue, uto ['TIK P®D He comepxxut TpedoBaHUE O
HaJIMYUU BBICIIETO IOPUIUYECKOTO 00pa30BaHUs MPEACTaBUTENE B OT-
nnune oT KAC P®D (cr. 55 KAC).

Koncturyumonnsiit Cyn P® Bbickasaa cBOI0O MO3UIIMIO OTHOCU-
TeibHO nojoxeHuii KAC P® o ToMm, 4To eciiv rpaxkaaHe, y4acTBYOIIUe
B aIMUHUCTPATUBHOM Jiejie 00 ocTlapuBaHWM HOPMATUBHBIX aKTOB, HE
WMEIOT BBICIIIETO IOPUANIECKOTO 00pa30BaHUS, TO OHU JOJKHBI BECTH
JleJla yepes TMpecTaBuTes e, KOTopble Takoe 00pa3oBaHUE MOJYyYUIN
(4. 9 ct. 208 KAC P®). INo mHeHuto Cyna, yKazaHHBIE TTOJIOXKEHUS CO-
otBeTcTBYIOT KoHcTuTymun P®.

Cyn oTKazajl B paCCMOTPEHUU Xalob cpa3y YeThIpeM 3asiBUTENSIM,
B TOM 4Kcjie YIIOJHOMOYEHHOMY MO TMpaBaM 4ejaoBeka B Poccuiickoii
®enepanuu T. MockalbKOBOM, KOTOPbIe YCOMHUINUCH B KOHCTUTYIIHU -
OHHOCTH JJAHHBIX ITOJIOXEHUIA' .

O6ocHoBbIBas cBoto no3uinio, KC PP B unciie mpoyero momguepk-
HYJI, 4TO M3 TIpaBa KaXIoro Ha CyIeOHYIO 3alllUTy €Tro MpaB 1 cBOOO He
BBITEKAET BO3MOXHOCTh BHIOOPA IPaXJaHAMHU 10 CBOEMY YCMOTPEHUIO
CIOCO00B U TIpoLIenyp CyAeOHO 3aIUTHI.

JymaeTcsi, 4TO HaJIMYME BBICIIETO 0OPA30BaHMSI HE TOBOPUT O MPO-
(beccuoHanpHOI MOATOTOBKE MpeAcTaBUTENsI. MOXHO UMETh BbICIIIEE
I0OpUINYECcKOe 00pa3oBaHUE, HO TIPU 3TOM He 00JIaJaTh OMbITOM U CTa-
K€M TIPEICTaBUTEIbCTBA B CYE.

' Cowme: Onpenenenust KC P® ot 27 centsiops 2016 r. Ne 1784-0, ot 27 ceHTs10-
pst 2016 1. Ne 1783-0, ot 27 centsiopst 2016 r. Ne 1782-0, ot 27 centsiops 2016 r.
Ne 1781-0.
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O6pamaem BuuManue, 4ro ['TIK P® He comepxut TpeboBaHUE O
HaJIMIMY BBICIIETO IOPUANYECKOTO 00pa30BaHUsI MIpeACTaBUTENICH B OT-
mune oT KAC PO (ct. 55 KAC). Jlymaercs, 4TO HaJlM4Me BBICILIETO 00-
pa3oBaHUs He TOBOPUT O MpotheCcCUOHAIBHON TTOATOTOBKE MPENCTaBr-
Tess1. MOXXHO MMETH BhICIIee I0pUANIecKoe 00pa3oBaHue, HO TIPU 3TOM
He 00J1a1aTh ONBITOM U CTaXKeM IPeICTaBUTEILCTBA B CY/IE.

Ecnu denepanbHbiil 3aKOH COAEPKUT TpeOOBaHUE O HAJTUUUU TIe-
yaTu AJIs1 OpraHM3alrii onpeneIeHHON OpraHu3alMoOHHO-ITPaBOBOM
dbopmbl (Harmpumep, 1. 3 c¢T. 2 DeaepanabHOro 3aKoHa OT 14 HOSOps
2002 r. No 161-D3 «O rocygapCTBeHHBIX 1 MYHUIIUNAIBHBIX YHUTAP-
HBIX MTPEANMPUSATUSIX» YCTAaHOBJIEHA 00S13aHHOCTh YHUTAPHOTO TIpe/-
MPUSATHUSI UMETh T1e4aTh), TO JOBEPEHHOCTh Ha MPEICTaBICHUE NHTEePe-
COB TaKOI OpraHM3aluy B CY/e JOJIKHA ObITh yIOCTOBEpPEHA KaK MOJI-
MUCHIO €€ PYKOBOIUTEJIS, TaK U IeYaThlo.

JoBepeHHOCTh O(hopMIIsIeTCs IO IIpaBUIaM, IPEIyCMOTPEHHBIM
I'K P®. Yacto 1opuanueckoe JIULIo 3aKJII04aeT JOroBOp Ha IMpaBoBoOe 00-
CllyXXHWBaHUE C anBokaTamMu. B moroBope MoxkeT OBITH yKa3aH KOH-
KPETHBII alBOKAT, YITIOJJHOMOYEHHbIN Ha OKa3aHUE IOPUINYECKUX YCIIYT.
B ykazaHHOM cityyae anBoKaT Ha/leJIeH ITOJIHOMOYUSIMU JOBEPEHHOCTHIO,
BBIIAHHOM PYKOBOAMTEJIEM OPraHU3allMi Ha OCHOBAHUHU JIEWCTBYIOIIETO
JIOTOBOPA MEXITY OPTaHU3ALINEN U IOPUINYECKON KOHCYTbTAITUEH.

B cootBerctBum ¢ 1. 1 cT. 185 'K PD noBepeHHOCTHIO TTpH3HACTCS
MUCbMEHHOE YITOJJTHOMOYMKE, BbIIaBAEMOE OJTHUM JIMIIOM JIPYTOMY JIAILY
WJIM APYTUM JINLAM JUTS TIPEICTAaBUTENbCTBA MEPE TPETbUMHU JTULIAMU.
Ecnu cpoxk aeiicTBMSI JOBEPEHHOCTU B HEil HE yKa3aH, TO OHa COXpaHsIeT
CWJIy B TEUEHUU TO/Ia CO JHS ee coBepliueHus. JJoBepeHHOCTh, B KOTO-
poIi He yKa3aHa JlaTa e COBEepIIeHNsI, HUYTOXHa.

Cynbsi, paccMaTpUBAIOIINIA IeJI0, 00s3aH IIPOBEPUTH MOJTHOMOYMS
HE TOJIbKO TIPEAICTaBUTENS, HO U JIUII, Y9acTBYIOIMX B aene. Eciau mo-
HOMOYMST 0(DOPMIICHBI HeHAJIEXKAIIUM 00pa3oM, TO CYIIbsl OTKa3bIBaeT
B IIPU3HAHUM MOJHOMOYMIA TaHHOTO JIMIIA U HE ITOMYCKAaeT ero K yda-
CTHIO B JieJIe.

[MomHOMOYMS TIpEeACTaBUTENSI MOTYT OBITh OITPENEICHBI B 3asIBJICHUM,
clieJIAaHHOM IMPEICTaBIsSIeMbIM B CyIeOHOM 3aceIaHUU U C 3aHECEHUEM B
MPOTOKOJ Cy/IeOHOro 3acefaHusi, U TOA00HOe 3asiBJICHUE JOBEPUTEIS
MMeEET I0OpUINIECKYIO CHIIY B paMKaxX JaHHOTO CyIeOHOro 3aceqaHmsl.

JoBEepeHHOCTb OT UMEHU TpaxXIaHWHA MOXET OBbITh YIOCTOBEpeHa
HOTapuajbHO WJIU B UHOM YCTAaHOBJIEHHOM (hbeJiepaibHbIM 3aKOHOM T10-
psinke.

B npencraBuTenbCTBE BO3MOXHO IIepeaoBepure, KOrua mpeacTaBu-
TeJb, IEUCTBYIOLINI B MHTEpecax JOBEPUTEIs, IIEPeIOBEPSIET BHITIOIHE -
HUe TIpeACTaBUTEIbCKUX (DYHKIIMI apyroMy jauiy. IlepemoBepue mo-
HOMOUYMIA OCYIIECTBJISIETCS ITOCPEACTBOM BbIAAYU JOBEPEHHOCTU HO-
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BOMY mipenactaButeito. [Ipy 3ToM TOBepeHHOCTh, BblIaBaeMas B
MOpSIIKE TIepeIoBepHUs, JOJDKHA OBITh HOTapMadbHO YAOCTOBEpEHa, 3a
HMCKJIIOYEHUEM CJIy4aeB, KOIJa JOBEPEHHOCTh B IIOPSIKE IepeaoBepHUs
BbIIACTCS IOPUANUYESCKUMU JIMIIAMU, PYKOBOAUTEISIMU (DUTUATIOB U
TIPENICTaBUTENLCTB Iopuamdeckux Juil (11. 3 cT. 187 'K PD).

Takum 00pa3oM, OJITHOMOYMSI HOBOTO IPEACTABUTEISI MOTYT OBITh
oTpe/ie/ieHbl B YCTHOM WJIM TTMCbMEHHOM 3asiBJICHUM TIePBOHAYATbHOTO
MpeaCcTaBUTEIISI B Cy/Ie, B TOM YMCJIe PYKOBOAMTEINS (huraa, mpeacTa-
BUTEJILCTBA, IIPEACTABUTEIIS B CHIIY 3aKOHA WJIU IOTOBOPA.

He nonyckaercst oTKa3 cyna B yIOBJIECTBOPEHUHM 3asIBJICHUS O IOIY-
CKe HOBOTO TMPEACTABUTENSI CO CCHUTKOM Ha HEOOXOIUMOCTh MPEAOCTaB-
JIEHUSI JOBEPEHHOCTU, O(POPMIICHHOM 110 IIpaBUJjIaM I'PaxkaIaHCKOTro 3a-
KOHOJIATeJIbCTBA.

Oco060e BHUMaHNE JOJKHO OBITh OOpaIeHo Ha oOopMIICHNAE TTOJ-
HOMOYMI IIPeACTaBUTEISI, €CJIM PEIIaeTCsl BOIIPOC O IOITyCKE B IIPOIIECC
MpeACcTaBUTEJIS JIUlla, He SBJSIONIerocs rpaxaaHuHoM Poccuiickoit
Denepanyu.

JloBepeHHOCTb Ha MPEICTaBUTEIbCTBO B Cyjae 0DOpMIIsIETCs o 00-
MM TIpaBuiIaM, yctaHoBlieHHbIM ['K P®, eciu oHa BbiiaHa B Poccuu.
Ecnu moBepeHHOCTD BbIIaHa 3a pyOexkoM, TO JeHCTBYIOT MpaBuiIa, ycTa-
HOBJIEHHbIE TPaXIaHCKUM IpollecCyalbHbIM 3aKOHOIATENbCTBOM. He-
3aBUCHMO OT TOTO, BblaHa JIM OHA I'paxaaHUHY Poccum mim rpaxna-
HUHY IPYrOro TOCyIapcTBa, JOBEPEHHOCTD TOJIKHA OBITh Jierau30BaHa,
00 Ha Hell JOJIKeH OBITh ITPOCTABJICH allOCTUIIb.

AIIOCTWJIb IPOCTABJISIETCSI KOMIIETEHTHBIM OPraHOM IOCyIapcTBa,
B KOTOPOM JIOBEpEHHOCTH Obljia BblAaHa. JI0BepeHHOCTh, BhIIAHHAS 3a
pyOeXoM, ToJDKHA OBITh MepeBeneHa Ha PYCCKUIA SI3bIK, 1 IIePEBOJI IO/~
JIEXKUT 3aBEPEHUIO B YCTAHOBJIECHHOM ITOPSIIKE.

Cynabs peliaet BOMPOC O MPU3HAHUM IMOJJHOMOYMIA JIUII, YIaCTBY-
IOIIMX B JIeJIe, M UX TIPEICTaBUTENCH U IOITyCKe X K YIaCTHIO B CYIeOHOM
3acelaHMM Ha OCHOBAaHMU MCCIICAOBAHUS JOKYMEHTOB, IIPEIbsIBICHHbIX
yKa3aHHBIMU JIMLAMHU cyny. JIOKyMEHTBI, TTOATBEPXKIAIOLINE TTOJHOMO-
YUs yKa3aHHbBIX JIUI, TPU HEOOXOAUMOCTU MTPUOOIAIOTCS K Ny, Uin
CBEJICHUS O HUX 3aHOCSITCS B IIPOTOKOJI CyIe€OHOrO 3ace1aHus .

B ciyyae HenpencTaBieHUs JIUIIOM, YUYACTBYIOIIUM B JieJie, ero Ipe-
CTaBUTEJIEM HEOOXOMUMBIX TOKYMEHTOB B TIOATBEPXKIECHUE TTOJTHOMOYMIA
WK TIPEACTABICHUSI JOKYMEHTOB, HE COOTBETCTBYIOIIMX TPEOOBAHUSIM,
ycraHoBieHHbIM [TIK P® u npyrumu (enepaibHbIMU 3aKOHAMU, CYIbsI
OTKa3bIBaeT B NMIPU3HAHUU IMOJHOMOYMI COOTBETCTBYIOIIETO JMIla Ha
ydJacTue B Jiejie, Ha YTO YKa3bIBaeTCsl B IIPOTOKOJIE CYIeOHOIO 3aceaaHMsl.

' Cwm.: Cemenosa C. 10., Tpughonosa K. A. I'paxkxnaHckuit u apOUTPaKHBIN TTPOIIECC:

yye6Hoe rocodue. M., 2016. C. 83.



Frmasa4. MOABEAOMCTBEHHOCTb
U NOACYAHOCTb FPAXXAAHCKUX OEN

§ 1. Ilonamue u 6udvt n006edoMCMBEEHHOCHU 2PANCOAHCKUX 0e
§ 2. Ilonamue noocyonocmu. Podosas noocyonocmeo
§ 3. Teppumopuaavnas noocyonocms u ee 6uodot

§1. NOHATHE U BUAbI NOABEAOMCTBEHHOCTH
FPAXOAHCKUX AEN

KitoueBbIM 1151 IEPCIIEKTUBBI TOTO UJIM MHOTO MPaBOBOI0 KOH-
¢JIMKTa SIBASETCS BOIPOC O TOM, KTO MOXET paccMaTpUBaTh T€ UJIU
UHBIE Aena. PemuTs 3TOT BOMIPOC MPU3BaH MHCTUTYT IMOABEIOMCTBEH-
HOCTH.

MHCTUTYT MOABEAOMCTBEHHOCTU B I'pakKIaHCKOM IIpoliecce Mpe-
Ha3HAYeH IS pa3rpaHUYeHUs] KOMIICTCHIIMY OPTraHOB, ITPaBOMOYHBIX
paspeliaTh IpUIMUYECKUe CIIOpPhl U HEKOTOpbie Apyrue aeya. [loase-
JIOMCTBEHHOCTb CYAY I'paXkJIaHCKUX JIeJ MO3BOJISIET OTTPAHUYUTh KPYT
MPaBOBBIX CIIOPOB, pa3pelllaeMbIX CyIOM, OT KpyTa JieJ, pa3pellaeMbIX
WHBIMU, HeCyIeOHBIMY OpTraHaMM.

I'TIK P® He maet jeraJlbHOTO ONpEIeICHNUS MOHITHUS ITOIBEIOM-
CTBEHHOCTHU. B ropuanyeckoii 1urepatype TakKe OTCYTCTBYET OIpeae-
JICHNE, KOTOPOEe TIPU3HABAJIOCHh OB OOIBIITIMTHCTBOM aBTOPOB 1 HE BBI3HI-
BaJIO JMCKYCCUIA.

Hanpumep, nogBe1oMCTBEHHOCTh OINpeAesieTcss Kak IMpeaMeTHas
KOMIIETEHIINS CYIOB, apOUTPaKHBIX CYIOB, apOnTpaxeil (TpeTeHCcCKUX
CyIOB), HOTapuaTa, OpraHoB IO PACCMOTPEHUIO U pa3pelIeHUI0 TPYI10-
BBIX CIIOPOB, IPYIMX OPTaHOB rocyJapcTBa U OpraHU3aLMil, UMEIOIINX
MpaBO paccMaTpuBaTh U pa3pelaTh OTACIbHEBIC ITPABOBEIC BOIIPOCHI,
WA KaK BO3MOXHOCTb I'paxkKaH M I0pUANYECKUX ULl 0OpalaThCs As
3aLMTHI CBOUX MPaB B TOT WJIM MHOW OpraH IOpUCAUKIIMOHHON CUCTEMBbI
rocygapctBa. CyliecTBYIOT U ApyTrUe OIpeac/ieHUST TOABEIOMCTBEH-
HocTH'.

B camoMm o011eM Buae TEPMUH «I1OABEAOMCTBEHHOCTb» O3HayaeT
MOl YbM BEIOMCTBOM HAXOOUTCS JIEJIO, T.€. KTO YITOJJHOMOYEH paccMa-
TPUBATh U pa3peliaTh oINpeaesIeHHOro pojaa aea.

! CM., Hartpumep: Ocunos FO.K. T1onBe1OMCTBEHHOCTD I0PUANYECKUX JIeJI: aBTOped.

JMC. ... A-pa opua. Hayk. CBepmioBck, 1974, C. 6; Ocokuna I'JI. TpaxnaHcKuii
niporiecc. O6mast yacts. M., 2003. C. 355.
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ITonBeqOMCTBEHHOCTh — 2TO 3aKpeTUIEHHAast 3aKOHOM OTHOCUMOCTh
JIeJT K BEJCHUIO Pa3IMYHBIX OPTaHOB, IMTOJTHOMOYHBIX MX pacCMaTpUBaTh
U pa3pellarh.

B oTnenbHBIX cilydasix MOJITHOMOYHSI TOTO WJIM MHOTO OpraHa 3akpe-
TUISTIOTCSI IIUPOKO, B APYTUX 3aKOH MPSIMO MEPEUUCIISIET TTOABEIOMCT-
BEHHbIC TOMY WJIM MHOMY OpraHy aea.

CornacHo ct. 46 KoHctutyniuu P® kaxnomy rapaHTupyercst cyneo-
Has 3aluTa ero MpaB U cBoboa. CIOBO «KaXIoMy» CIeAyeT IIOHUMAaTh
TaKMM 00pa30M: €CJIM KTO-TO SIBJISIETCS CYOBEKTOM KaKMX-JIMOO IpaBo-
OTHOILIEHMII, TO OH BIIpaBe IOJYYUTh OT TOCYyAapCcTBa CyAecOHYIO 3a-
muty. OgHOBpeMeHHO B 4. 2 cT. 46 KoHcturyumu PD yrouHsieTcs:, 4To
3alMIIATh IIpaBa U CBOOOIBI MOXKXHO 1 IIyTeM 00XXaJIOBaHMS IeiCTBUI
(6e3meiicTBUS) OPraHOB TOCYIApCTBEHHOM BJIACTH, OPraHOB MECTHOTO
caMOyTIpaBJIEHMS, OOIIECTBEHHBIX OObEIMHEHWI W JOJKHOCTHBIX JIMII,
T.€. 3alllMIlaTh CBOM IpaBa U CBOOOIBI B cpepe ymnpaBieHUs (MyOany-
HbIX oTHoIIeHUit). Craths 11 'K P® takke 3akperuiseT IpUOPUTET Cy-
NeOHOM 3aIUThI TPAKIAHCKUX TIPAB.

WNHubiMu ciioBamu, cyaeOHasl 3alllyMTa IpaB sSBJSIETCSI B HACTOsIIee
BpeMsl YHUBEpPCaJIbHOI (pOpPMOIi 3alllUThI rpaxnaHckux mnpas. Cym, cy-
neOHas 3alMTa HanboJsee MPUCIIOCOOJICHBI I OXpaHbl MHANBUIYaIb-
HOTO, YaCTHOTO MHTepeca. B CBSI3M ¢ 3TUM IIpaBUIILHOE OIpeeIcHIe
MOJBEIOMCTBEHHOCTH SIBJISIETCSI OYEHb BaXKHBIM 3JIEMEHTOM, TapaHTU-
PYIOIIMM OCYIIECTBIEHUE TPAXKIAHCKUX W MHBIX TIPaB.

ITosTOMYy HepeaKo, KOTaa TOBOPST M IMUINYT O MOABEIOMCTBEH -
HOCTU, UMEIOT B BULLY CyIeOHYIO IMOABEIOMCTBEHHOCTb JIE1.

B conmanbHOM IyIaHe MHCTUTYT CyA€OHOM MOIBETOMCTBEHHOCTH
O3HAYaeT TOCTYITHOCTD IPAaBOCYIUS VISl TPpakKaaH 1 IOpUIMYECKUX JIMII,
B IOPUANYECKOM — IIpeAeIbl CyIeOHOM BJIACTU MPU OCYLIECTBICHUM 3a-
IIATHI TIPaB ¥ CBOOO/I.

MucTuTyT CynedHOii MOIBEIOMCTBEHHOCTH — COBOKYITHOCTH ITPOIIEC-
CyaJIbHBIX HOPM, YCTaHABIMBAIOLINX IIPaBUJIa U YCIOBUS, C IIOMOILIbIO
KOTOPBIX OTPENEIeTCS BO3MOXHOCTb CyJeOHOTO PACCMOTPEHUS U pa3-
pelIeHus TpakKIaHCKUX JeT.

Bo3MozkHOCTH cyaeOHOM 3a1IMThI MpaB He O0e3rpaHudHbl. Cieayer
YUUTHIBATh YCJIOBUSI, MIPU HAJTUYUU KOTOPBIX JOMTyCTUMA CyaeOHast 3a-
muTa. B HaydHOIi JIMTepaType Mpu OoIpeaeieHU CyaeOHOM TTOIBEIOM-
CTBEHHOCTH MCIOJIb30BAHO HECKOAbKO KpUmepues.

1) Kpyr e, OTHECEHHBIX 3aKOHOM K BEICHUIO Cy/a, T.e. yUUThIBa-
€TCsI XapaKTep JIeJia;

2) KOMIETeHLIMS Cyaa, T.e. IIOJTHOMOYMS Cyla Ha pa3pelleHue Irpax-
JAHCKUX JIeJ]I, OTHECEHHBIX K BEICHUIO CY/a;

3) cyneOHas OPUCAUKIIAS B OTHOIIEHUU JIeJI, OTHECEHHBIX K Be/e-
HUIO CyJa.
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Kakue npaBa, cBOOOIbI ¥ 3aKOHHbIE MHTEPEChl MOXHO 3alllMIIATH B
cyne, ykasbiBaeT cT. 22 I'TIK P®. UHble KonuduimpoBaHHbIE aKThI
TaKKe MOTYT COepKaTb HOPMbI O TTOABEIOMCTBEHHOCTH CYIy J€J, BbI-
TEKaoIIMX 13 IPaXKIaHCKMX, U3 CEMENHBIX IPaBOOTHOILICHUM U p.

Cratbst 11 'K PO kpome cyna oblieli 10pUCAMKIIMU TIpenycMaTpu-
BaeT BO3MOXHOCTh pa3pelleHUs TPaXKIaHCKUX IeJl apOUTPaKHBIMU 1
TPETECKUMU CyTaMU.

B agMUHUMCTpaTUBHOM ITOpPsIAKE 3allldTa IIpaB OCYIIECTBISIETCS
JINIIb B CIyYasiX, IPeayCMOTPEHHBIX (helepaibHbIM 3aKOHOM, a pellie-
HUe, IPUHSATOE B TAKOM IIOPSIKE, MOXKET ObITh 00XKaJI0BaHO B CY/.

IToHsgTHE TOABEIOMCTBEHHOCTY OTJIMYAETCS OT HOHSTUSI KOMIIETeH-
uuu. KomiereHuust o3HayaeT 00beM IIPaBOMOYUIA Cyda WIKM UHOTO Op-
raHa, IpUMEHSIIOLIEro npaBo. A MoABeIOMCTBEHHOCTb €CTh IIPU3HAK,
CBOWCTBO Jiefia, 6j1aronapsi KOTOPOMY OTpenessieTcsl TOPsIIOK ero pac-
CMOTpPEHMS U pa3pellieHrs KaKuM-1100 BeqoMcTBoM. Hanpumep, nena,
BBITEKAIONIE U3 CEMEHHBIX OTHOIIEHUI, MOTYT pa3pelraTbcs U Cy-
JlaMH, ¥ OpraHaM¥ OTIEKH U TIOTIEYUTEIbCTBA, T.€. B AIMUHUCTPATUBHOM
MOpSIIKe.

ITogBemOMCTBEHHOCTh HEOOXOAMMO OTJIMYATh U OT IIOACYIHOCTH.
IToncymHOCTh — 3TO OTHOCHMOCTD CIIOPOB O IIpaBe U APYIMX JAeI K Be-
JIEHUIO oIlpeAe/ieHHbIX cynoB. C ee MOMOIIbIO ITOABEIOMCTBEHHEIE CYy-
JlaM JieJ1a PacIpeae/IssioTCs MEeXAY pa3IMYHbIMU CydaMHU, a IIOABEIOMCT-
BEHHOCTb CJIY>KUT CPEICTBOM pacIpeneeHus Aesl MeXIy I0pUCINKIIA-
OHHBIMU OpraHaMU.

[TonBeOMCTBEHHOCTD IPaKJaHCKMUX IeJI TeM WJIM MHBIM OopraHam
OIpeIeIIIeTCsT 3aKOHAMU WJIM MOI3aKOHHBIMU akTamu. aTh e B HOp-
Max IpaBa McuyeplbIBalolIe YKa3aHUsI O MOABEIOMCTBEHHOCTH KaxX-
JIOTO B OTIEIHLHOCTHY IPABOBOTO CIIOPa MPOCTO HEBO3MOXKHO. 3aKOHOA-
TeJlb U30paJ bosiee pallMOHAILHBIN MyTh. B MpoileccyaqibHOM 3aKOHE
3aKpEIUISTIOTCS O0IIKe IIpaBUJjIa IJIsl OIpeaeaeHs IMOIABEIOMCTBEH-
HOCTH CIIOPOB, a TAKX€e OTAEIbHbIC UCKITIOYEHUS U3 HUX.

Cratbg 22 T'TIK P® nsnoxuiia mpaBriIa ITOABEIOMCTBEHHOCTH B CO-
OTBETCTBUU C BUIaMM IPOU3BOACTB. Tak, Cyabl pacCMaTpUBAIOT U pa3pe-
LLIAIOT UCKOBBIE JiejIa C y4aCTUEM IpaxklaH, OpraHu3aluii, OpraHOB rocy-
JapCTBEHHON BJIACTU, OPraHOB MECTHOI'O CaMOYIIPABJIEHMSI O 3aILUTE
HapyILEeHHbBIX WIX OCIIapUBaeMBbIX IIPaB, CBOOO U 3aKOHHBIX MHTEPECOB,
MO CIopaM, BOZHUKAIOIIUM U3 TPAXIAHCKUX, CEMEUHBIX, TPYAOBBIX,
SKWJTAIIHBIX, 3¢MEJIbHBIX, DKOJIOTMYECKUX U MHBIX ITPABOOTHOILIEHUIA.

CyObeKTaMi CITOPHBIX OTHOILEHUI MOTYT OBbITh I'paxKaaHe, OpraHu-
3allM1, OpraHbl TOCYIapCTBEHHOM BJIACTU, OPraHbl MECTHOTO CaMO-
yIIpaBJIeHMSI, a TAKKEe MHOCTPAHIIBI U JiUIla Oe3 rpakaaHCTBa.

B 4. 3 cr. 22 T'TIK P® 3akperieHO UCKITIOUEHNE U3 CYAeOHOI O/ -
BEIIOMCTBEHHOCTH (CyaaM OO0l I0PUCIUKIINN) S3KOHOMUYECKHX CITI0O-
poB. MIx paccMaTpuBaloT apOUTpPasKHBIC CYIbI.
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K cymam o061eii 'oprCIMKIIMKA OTHECEHBI TAKKe Jejia, paccMaTpuBa-
€MBbIe B TTOPSIIKE TIPUKA3HOTO TTPOM3BOJICTBA, IEpEeYNCIeHHBIE B CT. 122
I'TIK P®.

Cynam o011eit FopUCINKIIMY TTOJBEIOMCTBEHHBI JieJla 0CO0O0To TIpo-
M3BOACTBA, yKazaHHbIe B cT. 262 ['TIK P®D. D10 nena HeMcKoOBbIe, B HUX
BO3HMKAET CIIOP HE O MpaBe, a 0 (pakTe, C yCTAHOBJICHUEM KOTOPOTO
MOKET BO3HMKHYTb IpaBo. [1o TakuM aenaM 3alluinaeTcs He CyObeK-
TUBHOE MpaBo, a OXpaHsIeMbIii 3aKOHOM MHTepec. K HUM oTHOCSTCS
nena o0 ycTaHOBJIEHUM (PAKTOB, UMEIOIINX I0PUANIECKOE 3HAUEHNUE; 00
YCHIHOBJICHUU (ya0ouepeHnn) pedbeHka; o0 orpaHUYeHUU 1eeCroCOOHO-
CTH TpaXkIaHWHA; O IPU3HAHWY TpaXkKIaHWHA HEIEeCTTOCOOHBIM U JIP.

Cyny TakKe MoJBeIOMCTBEHHBI JIejIa:

* 00 ocrapvBaHUU PELIEHUIA TPETEICKUX CYI0B U O BblIaye MCIIOJIHU-
TEJbHBIX JINCTOB Ha MPUHYAMTEJIbHOE WCIIOJTHEHUE PEIeHU Tpe-
TEMCKMX CYIOB;

* 0 NPU3HAHUU U IIPUBEICHUN B UCIIOJIHEHUE PELIEHU MHOCTPAaHHBIX
CYZ0B M THOCTPAaHHBIX apOUTPaXKHBIX PEIICHUIA;

 qejla 00 OKa3aHUU CONEMCTBUS TPETEHCKUM CylaM B ClIydasix, ycTa-
HOBJICHHBIX (peiepaIbHbIM 3aKOHOM.

B u. 4 cr. 22 TTIK P® 3akperuieHo BaXHOE MOJIOXKEHUE, TTO3BOJISIIO-
Iee pa3peliuTh NpoodeMy onpeacaeHUs CyaeOHOM MOIBEIOMCTBEH-
HOCTH I10 OTAEJbHBIM KaTeropusM Aei. Eciiu B 3asiBJICHUU COOEPXKUTCS
HECKOJIbKO TpeOOBaHMM, CBI3aHHBIX MEXIY COOO0M, U3 KOTOPBIX OTHU
MOJIBEIOMCTBEHHBI CYIy OOIIeH I0pUCINKIINM, a IPYTue — apOUTpaK-
HOMY Cyiy, U pa3iejieHue 3TUX TpeOOBaHUIA HEBO3MOXHO, TO JEJIO IO~
JIEXKUT PAaCCMOTPEHUIO U pa3pelleHnIo B Ccyje oO0IIeil IOpUCIUKIINN.
B cnyuae, eciu BO3MOXHO pasnelieHue TpeOOBaHUIM, CYIbsl BEIHOCUT
oIpeaesieHUue O IPUHITUM TPeOOBAaHUIL, ITOABEIOMCTBEHHBIX Cydy 00-
el IOPUCAUKIIMU, U 00 OTKa3e B MIPUHSITUU TPEOOBAHWUI, TTOABEIOM-
CTBEHHBIX apOUTPaKHOMY CYIY.

C y4eToM CJI0XHOCTH U pa3HO0Opa3us MOABEIOMCTBEHHOCTHU I10
TPaXIaHCKUM JieJlaM B HAyYHOU JIMTEpaType NMPUBOIUTCS BO3MOXKHASI
KJ1accuduKaIms IMoABEIOMCTBEHHOCTH Ha BUIBI — MCKJIIOUNTEIBHYIO,
aJIbTEPHATUBHYIO, YCIIOBHYIO U IpyTHUE.

HckounTenibHas cyae0Has NOABEAOMCTBEHHOCTh O3HAYAET, YTO KOH-
KPETHOE IOPUANYECKOE IO MOXKET OBITh pa3pellieHO TOJIbKO CYyJIOM 1
HUKAKUM MHBIM OPraHOM, a TaKXKe BO3MOXHOCTb CTOPOHBI 00PAaTUTHCS
HEIMOCPEACTBEHHO B CyJ, MUHYS JI0O0Oe NOCyAeOHOe paccMOTpeHue
nejla KakKuM-J1mu0bo opraHoM. MHoOTHeE TpaxXIaHCKUe, CeMEMHbIe, K-
JIMIITHBIE JejIa XapaKTepU3YIOTCs UCKITIOUMTEIbHOM MOIBEIOMCTBEHHO-
CTBIO.

AslbTepHATHBHAS TOABEIOMCTBEHHOCTD CYIIIECTBYET TOTIa, KOTAA JIEI0
10 3aKOHY MOXKET OBITh Pa3pelIeHO He TOJIbKO CYyI0M, HO M MHBIM Opra-
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HOM, OTHAKO 00sI3aTeIbHOCTh OOpAIlleHMSI B 3TOT OpraH He 3aKperjicHa.
AJBTEpHAaTUBHOI HA3bIBA€TCS MOABEIOMCTBEHHOCTD 110 BBIOODY JIIIa,
WIIYIIETO 3alUThl CBOUX IPaB.

Hanpuwmep, neiictBus (6e3neiicTBre, pellieHne) OpraHoB rocyaap-
CTBEHHOI BJIACTH, TOCYAAPCTBEHHBIX M MYHMIIMMAJbHBIX CIIYXKaIIIX
MOTYT OBbITh 00KaJI0BaHbI KaK B CYJI, TaK M BBILIECTOSIEMY JOJDKHOCT-
HOMY JIULY WUJIU OpTaHy.

B ocHOBe 10TOBOpPHOIT MOABEIOMCTBEHHOCTH JIEKUT BO3MOXHOCTh
YYaCTHUKOB IPaXKIaHCKMX ITPABOOTHOIIEHUI CaMOCTOSITEILHO, IO CBO-
€My COIJIaCUIO BbIOMPATh OpraH, KOTOPLIA Oyae paccMaTpUBaTh BO3HU-
KarolIne MEXKIY 3TUMU CYyOBEKTaMU CITOPHI.

Taxk, B coorBeTcTBUHU ¢ 4. 3 cT. 3 I'TIK P® 110 cormameHno cTOpoH
MOJABEAOMCTBEHHBII CyIy CIIOpP, BOBHUKIIUI U3 TPaXKIaHCKO-IIPaBOBbIX
OTHOIIECHWM, 10 TIPUHSITHAS CYIOM TTepBOIl MHCTAHIINU CyIeOHOTO TT0-
CTAHOBJICHUsI, KOTOPHIM 3aKaHYMBAETCS paCCMOTPEHUE IPaXkIaHCKOIo
Jiesia TI0 CYILeCTBY, MOXET ObITh IlepeaH CTOPOHAMM Ha pacCMOTpEHUe
TPETEMCKOTO cyma, eclii MHOE He TIpeayCcMOoTpeHo JaHHBIM KoxekcoM u
(benepaIbHBIM 3aKOHOM.

[Ton ycnoBHOI#i (MMIIePATUBHOIT) MOABEIOMCTBEHHOCTbIO TTOHUMAETCS
TMOPSIIOK PACCMOTPEHUS JIeyia, TIPU KOTOPOM SIBIISIETCST 00sI3aTeIbHBIM
COOJIIOIeHNE 3aMHTEePECOBAaHHBIM JIMIIOM OIIPEISICHHOTO H0CYIeOHOTO
MOpSIIKA YPEeryJIMpoBaHUs cliopa (HaIlpaBjlieHUe IMPEeTeH3UM, o0palle-
HUE K MEIUaTOpy U Ip.).

Hampuwmep, B cumny 4. 2 ct. 138 HK P® axThl HaJIOTOBBIX OPTraHOB
HEHOPMATUBHOTO XapakTepa, IeiCTBUS WM Oe3AeiCTBUE UX HOJIK-
HOCTHBIX JIUII (32 MCKJIIOYEHNEM aKTOB HEHOPMATUBHOTO XapaKTepa,
MPUHSTHIX 110 UTOTAM PACCMOTPEHUS KaJIo0, ale/UISIIIMOHHBIX XKajo00,
AKTOB HEHOPMATHUBHOIO XapakTepa (eaepaibHOTO OpraHa UCIIOJIHM -
TEJIbHOU BJIACTH, YIIOJTHOMOYEHHOTO IT0 KOHTPOJIIO U HAaa30py B 00JIa-
CTU HAJIOTOB U COOPOB, AEUCTBUM MU O€31eHCTBUS €ro TOKHOCTHBIX
JIII) MOTYT OBITh 00KaJ0BaHbBI B CYAEOHOM IOPSIAKE TOJbKO MOCE UX
00>ka710BaHMS B BBILIECTOSIIINI HAJOTOBBIN OpTraH B MOPSIIKE, IIPEIyC-
MoTpeHHOM 3TuM Komekcom.

B coorBercTBUM ¢ . 7 4. 2 c1. 131 T'TIK P® B nckoBoM 3asiBIeHUMN
JTIOJIXKHBI OBITh YKa3aHbI CBEJCHUS O COOTIOIEHNH JOCYIeOHOTO MOopsiIKa
00palleHusT K OTBETYMKY, €CJIM 3TO YCTAHOBJICHO (heepaaIbHbIM 3aK0-
HOM WJIM MPEAyCMOTPEHO JOIrOBOPOM CTOPOH, cornacHo cT. 132 I'TIK
P® K McKOBOMY 3asIBJICHUIO TOJIXKHO OBITh MPUJIOXKEHO J0KA3aTelb-
CTBO, TOATBEpXAalolee BHIIOJHEHNE 00s13aTeIbHOTO H0CYAe0HOro
YpeTyJIMpOBaHUS CIIOpa, €CJIM TaKOM MOPSIAOK IPEAYCMOTPEH 3aKOHOM
WJIN 10roBOpoM. Eciu e uctiom He ObLT coOJIoneH 00s13aTeIbHBIN 10-
CyIeOHBIN TTOPSIIOK YPETYTMPOBAHUS CITOpa JIM0O Cyny He OBIJIN TIpe-
CTaBJIEHbI JOKYMEHTHI, IIOATBEPXKAaloe cCoOOI0IeHNEe T0Cyn1eOHOro
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TOpSIIKA YPETyJIMPOBAHUSI CITOPA C OTBETYUKOM, TO CYJI coryiacHo 11. 1 4. 1
ct. 135 T'TIK P® Bo3BpamiaeT MCKOBOE 3asiBIICHHUE.

AHaJIOrM4YHbIe mojoXeHus 3akperieHbl u B AIIK P® (cT. 4, 125,
126 n 1p.).

HekoTtopble yuyeHble BBIACISIOT CMEIIaHHYIO ITOJBEIOMCTBEHHOCTb.
OHa o0benuHsIeT B ceOe XapaKTEPUCTUKU, CBOMCTBEHHbBIE HECKOIbKUM
BUaM TIOJBEIOMCTBEHHOCTH.

Juist perieHus MpakKTUYECKUMX 3amad, B IepBYIO ouyepelb, HE00X0-
JUMO MPOBECTU YETKOE pasrpaHMYEHUE MEXAY CyaaMu OOIlei ropuc-
IUKIW U apOUTpaKHBIMU cygaMu. B oTmenbHBIX cydasx BO3HUKAET
MOTPeOHOCTh B pa3rpaHUYCHUY TTOABEIOMCTBEHHOCTH MEXIY CyTaMu
o6meit opucaukiuu 1 KC P®, KOHCTUTYLIMOHHBIMU (YCTaBHBIMM) CY-
namu cyonrekToB PD. Kpome TOro, ¢ mosiBIeHWeM U BCTYTUICHUEM B
cuty KAC P® HeoGXomuMo Onpee/IuTh KATeTOPUU JIeN, pa3perraeMbIX
B nopsiake, npeaycMorpeHHoM KAC.

ApOuTpaxHbIe CyIbl — 3TO CYIbl, OCYIIECTBISIONINE TIpaBOCyIue B
chepe 5KOHOMUIECKOU NeATeTbHOCTH.

B cuny 4. 1 ct. 27 ATIK P® apoutpakHOMY CyIy ITOABEIOMCTBEHHBI
JieJia TI0 9KOHOMUYECKUM CIIopaM M ApYyrue JIejia, CBSI3aHHbIE ¢ OCYIIe-
CTBJICHHEM IPEIIPUHUMATEIbCKON U MHOM 3KOHOMUYECKON IesITeb-
HOCTH.

CornacHo ct. 28 AIIK P® mig otHECEHU K MTOABEAOMCTBEHHOCTH
apOUTPaKHBIX CYIOB CITOPOB, BO3HUKAIOIINX U3 TPAXKIaHCKUX IMPAaBOOT-
HOIIIEHUI, 1OCTATOYHO HaJU4YUs ABYX KpUTepueB (IIPEAMETHOrO U
cyObeKTHOro). I'paxkmaHCcKue MpaBOBbIe CIIOPHI MEXIY IOPUANISCKUMU
JTunaMu 1 (UIM) MTHAUBUAYATbHBIMHA TIPEITIPUHUMATEIISIMH, a TaKXKe
WHBIMHA JULIAMU B ciaydagx, npeaycMoTpeHHBIX AITK P® n denepanb-
HBIMU 3aKOHAMU, BO3HUKAIOIIME MPU OCYILECTBICHUU UMU MIPEeaNpu-
HUMATEJIbCKOW U UHOW SKOHOMUWYECKOM AEITEIbHOCTHU, TTOMJIEXAT pac-
CMOTPEHMUIO B apOUTPAKHBIX CyHdaX.

OTH Ke KPUTEPUU UCIOAb3YIOTCS U MPU OTHECEHUU K MOABEIOM -
CTBEHHOCTHU apOUTPaXKHBIX CYyTOB 9KOHOMUYECKUX CTIOPOB U UHBIX JIEJI,
BO3HUKAIOIIUX U3 AAMUHUCTPATUBHBIX U MHBIX ITyOJIMYHBIX TPABOOTHO-
LLIEHU.

Kax u cynbl o01ieii opucInKium, apouTpaxkHbie Cybl paccMaTpu-
BaIOT B MOPSAKE 0COOOro MPOM3BOICTBA Aeja 00 yCTaHOBIEHUU (pak-
TOB, UMEIOIIIMX IOPUINYECKOE 3HAUEHUE, HO TOJIbKO TeX (DaKTOB, KOTO-
pble UMEIOT 3HAUCHME IJIsI BOSHMKHOBEHUSI, U3MEHEHUS 1 TIpeKpalie-
HUS TIpaB OpraHU3alMidi U TpaXaaH B cepe MpennpuHUMaTeIbCKON 1
WHOU 5KOHOMUYECKOU NesITeTbHOCTH.

B apOuTpaxkHbIX cymax, Tak xKe KaK U B Cygax oOIel I0OpUCAUKIINN,
MmojaIekaT pacCCMOTPEHUIO ejia, CBI3aHHbIE C BHITTOJTHEHUEM apOu-
TpaxXHbIMU cynaMu QYHKIMIA COOeCTBUS U KOHTPOJS B OTHOIIEHUH
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TPETEUCKUX CYIOB, Iejia O IPU3HAHUU U TPUBEICHUU B UCIIOJHEHME
pelIeHU A MHOCTPAHHBIX CYJA0B 1 MHOCTPAHHBIX apOUTPaKHBIX pelle-
Huii. Takue nena moaABEIOMCTBEHHBI apOUTPaKHBIM CylaM, TOJIbKO
€CJIA pelIeHUs TPETeHCKUX CyIOB IIPUHSITHI TI0 CIIOpaM, BO3HUKAIOIIUM
MpPY OCYIIECTBJICHUN MPEANPUHUMATEIBCKON 1 MHOW SKOHOMUYECKOM
nesitebHoCTU. ConeiicTBUEe TPETEMCKUM CcylaM Tak>Ke OCYIIECTBIISIETCS
10 CIIopaM, BO3HUKAIOIIUM IIPU OCYIISCTBICHUH TIPEeAIIpUHUMATEIb-
CKOHM M MHOM 5KOHOMUYECKOM AEATETBHOCTHU.

AHaJOTMYHO pelleH BOMPOC O MOABEIOMCTBEHHOCTU apOUTpaxk-
HBIM CyJIaM JeJl O IPU3HAHUU U MPUBEACHUU B UCIIOJTHEHUE peIleHU
WHOCTPAHHBIX CYIOB M MHOCTPAHHBIX apOUTPaKHBIX pemeHmit (Ti1. 31
AIIK PD).

B coorBerctBuu ¢ 4. 2 ct. 1 KAC P® cynnl B mopsiake, MpeaycMo-
TpeHHOM 3TUM KoaekcoM, paccMaTpuBalOT U pa3pernaloT MOABEIOMCT-
BEHHbIC M aJIMUHUCTPATUBHbIC deaa 0 3auiume HAPYUIEHHbIX UAU OCHA-
pueaembuix npas, c60000 u 3aKOHHLIX UHMEPECcO8 TPAXKIAH, MPaB U 3aKOH-
HBIX MTHTEPECOB OpTraHM3alMii, BOSHUKAIOIINE M3 aAMIHUCTPATUBHBIX 1
MHBIX ITyOJMYHBIX IPABOOTHOIICHUI, B TOM YUCIIC AOMUHUCIMPAMUGHbLE
deaa:

* 00 ocmmaprBaHUM HOPMATUBHBIX ITPABOBBIX aKTOB ITOJTHOCTHIO MJIM B
YacTu;

* 00 oclapuBaHMU aKTOB, COACPXKAILIUX Pa3bsICHEHUS 3aKOHOAATE/b-
CTBa M 00J1adaIOIINX HOPMATUBHBIMU CBOMCTBAMMU;

* 00 ocrmapyBaHUM peIICHUI, NeCTBUIA (0e31eiiCTBHS) OPraHOB TOCY-
JApCTBEHHOM BJIACTU, MHBIX TOCYIapCTBEHHBIX OPTaHOB, OPraHOB BO-
€HHOTO YNpPaBJIEHUSI, OPraHOB MECTHOTO CaMOYIPABIEHUS, MTOJIK-
HOCTHBIX JIUII, TOCYAaPCTBEHHBIX U MyHULIMITAJbHBIX CIYKAIIIUX;

* 00 ocmapMBaHUM pelleHUl, neicTBUIl (Oe3neiicTBUsI) HEKOMMepYe-
CKMX OpraHM3alliii, HaJdeJeHHBIX OTIEIbHBIMU TOCYIapCTBEHHBIMU
WIW UHBIMUA MMyOJMYHBIMU TTOJTHOMOYMSMU, B TOM YMCJIE CaMOpPEry-
JIMPYEMbIX OpraHU3alluii;

* 00 ocrapuBaHUM pelIeHUU, aeicTBuil (0e3neiicTBrs) KBaiuduka-
LMOHHBIX KOJIJIETUI CyIeH;

* 00 ocrmapuBaHUM pelleHuid, aeiicTBuii (6e3neiicTBusl) Boicieil sK3a-
MEHALIMOHHOI KOMUCCUU 10 TTpUeMy KBaTU(PUKAIIMOHHOTO 9K3aMeHa
Ha JIOJDKHOCTD CYIbM 1 9K3aMEHAIIMOHHBIX KOMUCCHI CyObeKTOB PD
10 MpUeMy KBaTU(PUKAILIMOHHOIO 9K3aMeHa Ha JOJKHOCTD CY/IbH;

* 0 3alIMTe U30MUPATEIbHBIX IIPaB 1 MpaBa Ha ydacTue B pedepeHIyMe
rpaxmaH Poccuiickoit @enepannn;

* 0 NIPUCYXIESHUM KOMIIEHCALlMY 3a HapylLIeHWEe MTpaBa Ha Cy10IpOou3-
BOJICTBO B pa3yMHBII CPOK 10 IeJIaM, pacCMaTpHUBaeMbIM CyIaMU 00-
el IOpUCAMKIINY, VJIM TIpaBa Ha UCTIOJTHEHNE CyIeOHOTO aKTa cyna
o011eli IOPUCIUKIIUY B pa3yMHBII CPOK.
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Cynbl o01eit topucaukiu, Bepxoeiii Cyn P® paccmaTpuBaloT u
pa3pelnralT MOoABEIOMCTBEHHbBIC UM JeJia, 603HUKalowue U3 a0MUHU-
CMPAMUGHBIX U UHBIX NYOAUMHBIX NPAGOOMHOUIEHUL

* 0 3alllMTe HApYIIEHHBIX WJIK OCTIapMBAeMBbIX TIpaB, CBOOOI M 3aKOH-
HBIX MHTEPECOB TpaxkjaH, MpaB U 3aKOHHBIX MHTEPECOB OpraHM3a-
LA

* CBSI3aHHbBIC C OCYILECTBJICHUEM CyIeOHOrO KOHTPOJISI 32 3aKOHHO-
CTbI0O 1 OOOCHOBAaHHOCTBIO pealM3alliid IrOCYIapCTBEHHBIX M MHBIX
MyOJIMYHBIX TMOJTHOMOYMII, B TOM YMCIIe aJMUHUCTpPaTUBHBIC Ieia,
CBSI3aHHBIE C OCYILECTBIEHUEM 00SI3aTEIbHOIO CyAeOHOr0 KOHTPOJISI
3a COOJTIONEHUEM TIpaB U CBOOO YesIoBeKa U IpaxkIaHWHa, MpaB op-
raHM3aluii IpY peain3aluy OTAEJbHBIX aIMUHUCTPATUBHBIX BIACT-
HBIX TPeOOBaHM K (PU3NYECKUM JIMLIAM ¥ OPraHU3aLIMSIM.

K agMUHUCTpaTUBHBIM JIeJIaM, pacCMaTPUBAEMBIM I10 ITpaBUIaM
KAC P®, oTHOCsTCA nefia, BO3HUKAIOIIME U3 IIPAaBOOTHOIIEHU, He
OCHOBAHHBIX Ha PaBEHCTBE, aBTOHOMUM BOJIM U UMYIIECTBEHHOM CaMO-
CTOSITeJIbHOCTH MX YYACTHUKOB, B paMKaxX KOTOPBIX OJWH M3 y4yacT-
HUKOB IIPAaBOOTHOIIEHWI pealn3yeT aiMUHUCTPAaTUBHbIC U MHBIE 1Ty~
OJIMYHO-BJIACTHbBIE TTOJJTHOMOYMS 110 MCIIOJHEHUIO U IIPUMEHEHUIO 3a-
KOHOB 1 MOJI3aKOHHBIX aKTOB 110 OTHOILEHMUIO K IPYTOMY YYaCTHHKY'.

B cootBeTcTtBUM ¢ 4. 3 cT. 1 KAC P® cynsl B mopsinke, IIpearycMo-
TpeHHOM 3TUM KoaekcoM, paccMaTpuBarOT U pa3pellialoT IOABEIOMCT-
BEHHBIE UM aJIMUHUCTPATUBHBIC NIE]Ia, CEA3AHHbIE C OCYULeCHI8ACHUEM
0053ameabH020 cy0ebH020 KOHMPO.As 33 COOIIOIEHUEM TIpaB U CBOOO Ye-
JIOBEKA U rpakaaHWHAa, [IPpaB OpraHU3aLuii Py peajnu3alni OTASIbHbBIX
AIMUHUCTPATUBHBIX BJIACTHBIX TPEOOBAHUI K (DU3UUECKUM JIMLIAM U
OpraHu3allsIM, B TOM YUCIIC A0MUHUCHPAMUBHDbLE 0eAd:

* 0 IIPUOCTAHOBJICHUU ACSITEIbHOCTU WU IMKBUAALUY ITOJIUTUYECKOM
MapTUU, €e PETMOHATBLHOTO OTICJICHUSI VI MHOTO CTPYKTYPHOTO T10-
Jpa3fiesieHus], IPYroro o0I1eCTBEHHOTO OObeAMHEHMS, PEJIUTUO3HOM
Y1 UHOI HEKOMMEPYECKOI OpraHMU3aliu, a TAKKE O 3aIpeTe IesITelIb-
HOCTHU OOIIECTBEHHOTO OOBENMHEHUS WIM PEJIUTUO3HON OpraHu3a-
MY, HE SBJISTIONINXCS IOPUAMYCCKUMM JUIAMUA, 00 MCKIIOYeHUM
CBEIEHUII 0 HEKOMMEPYECKOIl OpraHM3aluy M3 TOCYIapCTBEHHOTO
peectpa;

* 0 MpeKpalleHUH AesITeTbHOCTH CPEICTB MacCOBOI MH(MOPMAIIUN;

* 0 B3bICKAHUM JIEHEXKHBIX CYMM B CUET YILIAThl YCTAHOBJICHHBIX 3aKO-
HOM 00$13aTe/IbHBIX TUIATEeXEM U CAHKIUM ¢ (PU3NIESCKUX JINLI;

* 0 MOMENIEHUU MHOCTPAHHOTO TpaXkIaHWHA WM Juiia 0e3 rpaxkiaaH-
CTBa, MomJIeXallux AeropTauuy win repegade Poccuiickoit Mene-

Cwm. mogpo6Hee: [Tocranosnenue [Tnenyma BC P® ot 27 centsiops 2016 r. Ne 36
«O HEKOTOPHIX BOTIPOCaX MPUMEHEHNs cyaramMu Komekca amMUHUCTPaTUBHOTO CY-
nonpoussoncTBa Poccuiickoit denepatinm».
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paiueli ”HOCTpaHHOMY TOCyJapCTBY B COOTBETCTBUU C MEXKAYHAPO/I-
HBIM foroBopoM Poccuiickoit denepalinm o peaaMuccuu, Tu0o Ipr-
HuMaeMmbix Poccuiickoit @enepaleii ”HOCTPAaHHOIO TpaxkKIaHWHA
WU Jula 0e3 rpaxxaaHCTBa, TepelaHHbIX UWHOCTPAHHBIM ToCynap-
ctBoM Poccuiickoit denepaiiiyi B COOTBETCTBUU C MEXITyHAPOIHBIM
noroBopoMm Poccuiickoit Denepaliud 0 peagMMCCUM, HO HE MMe-
IOIINX 3aKOHHBIX OCHOBAaHUI [JIs1 MpeObIBaHUS (MPOXWBAHUS) B
Poccuiickoiit @enepaiuy, B mpenHa3HAYEHHOE ISl 3TOTO CITeIMab-
HOE yupexIeHue, MpeayCMOTpeHHOe (beaepaibHbIM 3aKOHOM, pery-
JIMPYIOIIUM IIPaBOBOE ITOJOXEHUE MHOCTPAHHBIX rpaxkmaH B Poc-
cuiickoit ®Denepaunu, U O MPOMIEHUU CpOKa IPeObIBAHUS MHO-
CTPaAHHOIO IrpaXXIaHWHA B CIIELIMATbHOM YUPEXKIECHUU, TTOAJIEXKAIIIETO
JeTOopPTALNY U PEaAMUCCUH, B CTICLIMATIbHOE YUpeKISCHHUE 1 O TIPO-
JUICHUM CPOKa TPeObIBAHUSI MHOCTPAHHOTO TpakKAaHWHA, TMOIeXa-
1LI€TO IenopTaluy WX peagMUCCUU, B CIIELUAIbHOM YUPEXIECHUM;
00 yCTaHOBJICHUM, O TIPOMICHUH, TOCPOYHOM TIpeKpallleHUN aaMU-
HUCTPATUBHOTO HAI30pa, a TAKXKe O YaCTUYHON OTMEHE WJIU JOTIOJI-
HEHUM paHee YCTAaHOBJEHHbBIX MOMHAA30PHOMY JIMIYy aAMUHMCTpa-
TUBHBIX OTPaHUYEHUIA;

O TOCTIMTAJIN3ALINY TPAKIAaHWUHA B MEAUIIMHCKYIO OpraHU3allnIo, OKa-
3bIBAIOLLYIO0 MICUXUATPUUYECKYIO TTOMOIIb B CTALIMOHAPHBIX YCIOBUSIX,
B HEIOOPOBOJILHOM MOPSIAKE, O MPOMICHUU CPOKa TOCHUTAIU3ALIUU
rpaxaaHrHa B HETJOOPOBOJIBHOM TIOPSIAKE WIM O MICUXUATPUIECKOM
OCBUJIETEJIbCTBOBAHMM IPaXkIaHHA B HEA0OPOBOJbHOM ITOPSIIKE;

0 TOCHUTAIM3ALNKU I'paXIaHUHA B MEAULIMHCKYIO MTPOTUBOTYOEPKY-
JIE3HYIO OPTaHU3aLUIO B HETOOPOBOJBHOM TOPSIIKE;

WHbIE aAMWUHUCTPATUBHBIE NeJIa O TOCTIUTAIM3AlMY TpaXIaHWHA B
MEIUILIMHCKYIO OpraHu3aliiio HeIMICUXUAaTPUUECKOTo MpoGuiIsl B He-
JIOOPOBOJILHOM TTOPSIIKE;

0 3allUTE UHTEPECOB HECOBEPILIEHHOJIETHETO WM JINLA, IPU3HAHHO-
ro B YCTaHOBJIEHHOM TOpPsSIIKE HENEeeCIIOCOOHBIM, B Clydyae OTKasa
3aKOHHOTO TMPEACTABUTENSI OT MEIUIIMHCKOTO BMEIIATEIbCTBA, HE-
00XOIUMOTO IIJIs1 CTIACEHUST KU3HU.

§2. NOHATUE NOACYAHOCTW. POAOBAA NOACYAHOCTb

[Tpu mpenbsiBICHUN UCKOBOTO 3asIBJICHMSI, OOpaIlleHU! B CYII He-

00XOJMMO YUYUTBIBaTh HE TOJIBKO MOIBEIOMCTBEHHOCTD Jejia Cyly, HO U
cOOJTIOIaTh TIPaBUIIA TIOJCYAHOCTU. B oT/IMuMe OT MOIBETIOMCTBEHHOCTH
MOJICYTHOCTh OIpPeNe/sieT BO3MOXHOCTb PACCMOTPEHUSI CITOpa B KOH-
KPETHOM CYyJIe.

Bnepsble onpeneneHue moacyaHocTu 0bu10 JaHo B COOOPHOM yI0-

KeHuu 1649 1., corjlacHO KOTOPOMY <«IIOACYIHOCTb — 3TO IpeIMeT

61



nena». [ToacynHoCTh ornpeaesnsiiach MECTOM KUTEIbCTBA JIUIA, eTo 3Ba-
HUEM 1 POJIOM JieJa.

IIpoGaeMa ompeneieHUsT HaIUIeXKallero cylda XapaKTepHa He TOJIbKO
st Poccun, HO W 11 IpyTUX CTpaH, cyaeOHast cucTeMa KOTOPBIX SIBJIsI-
eTcs CJI0XHOI, MHOXECTBEHHOI, MHOTO3BEHHOIA .

IMoacyanocTb — 3TO OTHOCHMOCTh ITOABEAOMCTBEHHBIX CyIaM el K
BEJICHUIO OTIPEIEJICHHOTO Cy/a.

Cpenu cynoB o011l OpUCIUKIINN BhIACISIOTCS:

1) MUpOBBIE CYIIbH;

2) pailoHHBIE CYIbI;

3) BEpXOBHBIE CyIbl PECITYOJINK, KpaeBble U 00JIaCTHBIE CY/bI, CYIbI
roponoB (eaepajbHOr0 3HAUYCHMSI, CYIbl ABTOHOMHOI 00J1aCTH, CYIbI
aBTOHOMHBIX OKPYToB (Cyabl cyobekTa PD);

4) BepxoBubiit Cyn P® (cynebHast KOJJIETUS 11O TPaKIaHCKUM Jie-
J1am).

K denepanbHbIM cymam oOlell IOpUCAUKIIUN TaKXKe OTHOCSITCSI BO-
€HHBbIE Cy/Ibl (TapHU30HHBIE; OKpYXHbIE ((hoTckue); BepxoBubiii Cyn
P® (BoeHHas kouterus).

[MosToMy pa3peleHre BOIIpOca O TOM, KaKoii Cya OyIeT paccMaTpu-
BaTh TPaXIaHCKOE NIEJIO TI0 TePBOIl MHCTAHIIMU, TIPEACTABIISIET OIpee-
JICHHYIO CJIOKHOCTbh. OIHa CJIOKHOCTD CBsI3aHa C MHCTAHIIMOHHOCTHIO
CYIOB II0 BEPTUKaJKM OT HU3IIErO 3BEHAa — MUPOBBIX CYIEil 10 BbIC-
mero — BepxoBHblit Cyn P®. [Ipyrast 3aBUCUT OT TEpPUTOPUH, TIPO-
CTPaHCTBA, TJI€ PACIIOJI0XEHBI CyIbl TOIO WJIM MHOTO 3BEHa.

B 37011 cBsI3M B HayKe IpaxkaaHCKOro IPOLIeCCYaJbHOTO MpaBa pa3-
JINYAIOTCSI HECKOJIbKO 6006 nodcyornocmu: poaoBasi (IpeaMeTHasT) 1
TeppUTOpHaIbHasl (IPOCTPAHCTBEHHAS ).

C moMoUIbI0 POIOBOI (IPEAMETHOM ) MOACYIHOCTHU AeJia, IOIBEI0M-
CTBEHHBIE Cy/y, pa3TrPaHUYMBAIOTCS 1O MEPBOM MHCTAHIIMU MEXIY 3Be-
HBSIMM CyIeOHOM CHMCTEMBI IO BEPTUKAJIHN, T.€. A0 MOICYTHO MUPO-
BOMY CyIbe, pailoHHOMY cyny, cyay cyobekTa PD, BepxosHomy Cyny
PO.

PonoBast monmcymHOCTD orpesensieTcsl B 3aBUCMMOCTH OT pojia nefa,
€ro CBOMCTBA, XapaKTepa, 3HAYMMOCTH U T.JI.

PonoBas moacyaHOCTb He TOJBKO MOMOTAET MPaBUWIbHO OTNPEACIUTh
Cyl, KOTOPBIi OyIeT paccMaTpuBaTh AEJIO 10 TIepBOi MHCTAHIIMN, HO 1
CIIY>XUT KpUTEPUEM paclpee/icHUs] Harpy3Ku CcynoB (Kakoe KoJIude-
CTBO JIeJ1 OyIeT pa3peniaTbcsi TEM WU UHBIM CYIIOM).

HeobOxonnmo Takke OTMETUTh B3aMMOCBSI3b POJIOBOM TTOACYIHOCTH
¢ TpeboBanueM Koncturyunu P® (4. 1 cT. 47) 0 TOM, YTO HUKTO HE MO-

' Cwm.: Equcees H.T. I'paxxmaHckoe TpolieccyaibHOe TTpaBo 3apyOeKHBIX cTpaH. M.,

2006. C. 90, 91.
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JKeT OBITh JIMIIIEH TpaBa Ha PAaCCMOTPEHUE €T0 Jiejia B TOM Cyle U TeM
CyIbeit, K TTOICYTHOCTH KOTOPHIX OHO OTHECEHO 3aKOHOM.

IToncynHOCTh IpaxkIaHCKUX €] MUPOBOMY CYIbE.

Cratbs 23 IT'TIK P® K nodcyonocmu mupoeozo cyovu OTHOCUT JieJa:

* 0 BbITAye CyaeOHOro IprKasa;

* 0 pacTOp:XKEHUHU Opaka, eciy MeXIy CYIpyraMu OTCYTCTBYET CIIOp O
JIETSIX;

* 0 pazaesie MeXAy CylpyraMu COBMECTHO HaXKMTOI'O MMYILECTBA IIpU
LieHe 1cKa, He peBbiatoiieii 50 Toic. pyo.;

* MHbIE BO3HUKAIOIIME M3 CEeMEMHO-IIPABOBBLIX OTHOILICHWIA Jeia, 3a
WCKITIOUEHUEM Ied 00 ocrmapMBaHWU OTIIOBCTBA (MaTepWHCTBA), 00
YCTaHOBJICHUU OTLIOBCTBA, O JIMIICHUU POAUTEIHCKUX MpaB, 00 orpa-
HUYEHUU POJIUTESbCKUX TPaB, 00 YCHIHOBJIEHUU (YIOUYEPEHUU) pe-
OeHKa, APYTUX AeJI TI0 CIIopaM O AETSIX U eI O IpU3HaHUM Opaka He-
JIEeUCTBUTEIbHBIM;

* 10 UMYILECTBEHHBIM CIIOPaM, 3a UCKJIIOYEHUEM JeJI O Hac/IeJOBaHUU
WMYIIECTBAa M NI, BOSHUKAIONIMX M3 OTHOIIEHUN I10 CO3TaHUI0 1
KCITOJIb30BAHUIO PE3YJIbTATOB MHTE/UIEKTYaJIbHOM JesITeJIbHOCTH,
MpH LIeHe UcKa, He MpeBbliapiieit 50 Teic. pyo.;

* 00 ompenesieHnH TOpsIIKa TOJIb30BaHUS UMYIIIECTBOM.
DenepanbHBIMM 3aKOHAMU K MMOJICYTHOCTA MUPOBBIX CyIEil MOTYT

OBbITh OTHECEHbI U IPYruUe ea.

Ecnu xxe B 0oMHOM 3asBJIeHUU yKa3aHO HECKOJbKO TPeOOBaHMIA,
OIHU U3 KOTOPBIX MOACYAHB MUPOBOMY CYIbe, a IPpyrue palilOHHOMY
cyly, TO Bce TpeOoBaHUs IOIIEXKAT PACCMOTPEHUIO B pailOHHOM CYJIE.
Criopbl MEXy MUPOBBIM CYIbEil 1 pAHOHHBIM CYIOM O TIOICYTHOCTU HE
JMOMYCKAOTCSI. DTO 03HAYaeT, UTO €CJIM MUPOBOI CyIbsl HaIlpaBJseT
JIeJI0 B paiilOHHBII CyI, TO CyaI 00sI3aH pacCMOTPETh €TI0 IO CYILIECTBY U
BO3BpallaTb MUPOBOMY CYIbe HE MOXKET.

ITpu xapakrepucTKe TOACYTHOCTH paitoHHBIX cynoB ['TIK P® mpn-
MEHWJI METOJI UCKJTIOUEHMSI. DTO 03HadaeT, yTo Komekc moapoOHo pery-
JIUPYET MOJCYTHOCTh IPYTUX BBIIIECTOSIIIIMX CYIOB, a 3aTeM yKa3bIBaeT,
YTO BCE OCTAJIbHBIC Jejia TOJIeXaT PaCCMOTPEHMIO U pa3pelIeHnIo B
paiioHHOM cyne. [103ToMy Mbl pacCCMOTPUM IIOACYIHOCTh CYI0B, BBIILIE-
CTOSIIIINX IO OTHOIIICHUIO K PAafOHHBIM.

Takumu cygamMu BHICTYNAIOT Cyabl cyobeKToB PD. K HUM oTHO-
CSTCSL:

* BEPXOBHBIE CYIbl PECITyOJIUKH;

* KpaeBbIE CYIbI;

* 00JIaCTHBIC CYIbI;

* CyIbl FOpOIOB (penepaabHOro 3HAYCHMUSI,

* Cyabl aBBTOHOMHOI 00J1aCTH;

* CyIbl aBBTOHOMHBIX OKPYTOB.
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HasBanHBIC CymblI ITO TIEPBOM MHCTAHIIMM pacCMaTPHUBAIOT IejIa;

* CBSI3aHHBIE C TOCYTaPCTBEHHOM TaliHOM;

* JieJla O IPU3HAHUU U UCIIOJIHEHUM PElleHUII MHOCTPAaHHBIX CYIOB U
MHOCTPAHHBIX TPETEMCKUX CYIOB (apOUTpakeii).

DenepanbHBIMM 3aKOHAMMU K TTOACYIHOCTH CYIOB CyOBbeKTOB PM Mo-
TYT ObITh OTHECEHBI U APYTHUE JeJIa.

B cootBercTBUM co cT. 27 I'TIK P® noacynHocts nen BepxoBHoMy
Cyny P® omnpenensercsa 3akoHoMm o BepxosHowm Cyre.

BepxoBnblii Cyn P® paccMaTpuBaeT OTHECEHHbBIE K €TI0 MOACYIHO-
CTU JieJla B KaueCTBe Cya epBOil UHCTAHLIUU:

* T10 HOBBIM WUTM BHOBb OTKPBIBIIMMCST OOCTOSITEIIHCTBAM;

* 0 MIPUCYXIEHUM KOMIIEHCALIMY 3a HapylLIeHWe MpaBa Ha Cy10Ipoun3-
BOJCTBO B pa3yMHbIi1 CPOK WUJIM IIpaBa Ha UCIOJHEHKUE CYyIeOHOr0 ak-
Ta B pa3yMHBIIl CPOK IO JejlaM, ITOACYIHBIM (pelepalbHBIM CyIaM
00111ei1 IOPUCIUKIINY, 32 UCKIIIOUYEHUEM PaliOHHBIX CYIOB U T'apHU-
30HHBIX BOGHHBIX CY/IOB;

* 0 TIIPUOCTAHOBJIICHUU NESATETBHOCTU TTOJUTUICCKNX TApTHil, 0OIIIe-
POCCUIMCKMX M MEXIYHApOAHBIX OOIIECTBEHHBIX OOBEAMHEHUI, O
JIMKBUAALNY ITOIUTUYSCKUX MAPTUil, O0IIEPOCCUMCKMX U MEXKIYHAa~
POIHBIX OOIIECTBEHHBIX O0bEIMHEHNI, O TMKBUIALINY LIEHTPATN30-
BaHHBIX PEJIUTMO3HBIX OPraHM3alMi, UMEIOIINX MECTHBIE PEJIUTNO03-
HbIe OpTaHM3alU1 Ha TEPPUTOPUSIX ABYX U 00Jiee cCyObeKTOB PD;

* O TIpPEeKpallleHWM NeATETbHOCTH CPEICTB MAacCOBOUM WHGbOpMaIIUu,
MPOAYKIIMSI KOTOPHIX IIpeIHa3HaYeHa JUIsl paclIpOCTpaHEeHUs Ha Tep-
pUTOPUSIX ABYX U OoJiee CyObeKTOB PD;

* 0 IIpeKpallleHNH eI TeTbHOCTA MHUIIMATUBHOM TPYITITHI IO TIPOBEIS-
Huto pedpepernyma Poccuiickoit @enepaiiy, MHAULIMATUBHOM arnTa-
LIMOHHOM TPYIIIIHI;

e Ipyrue mena.

Cratbs 25 I'TIK P® ycraHaBaWBaeT, 4TO B CIyYasixX, PEeIyCMOT-
peHHBIX DeepaTbHBIM KOHCTUTYIIMOHHBIM 3aKOHOM OT 23 utoHs 1999 1.
Ne 1-DPK3 «O BoenHbix cynax Poccuiickoit denepaiium» rpaknaHcKue
JieJla MOTYT pacCMaTpUBaThCSI BOCHHBIMU M MHBIMU CITEIIMaIN3UPOBaH-
HBIMU CYIaMHU.

B Hacrosiee BpeMst B COOTBETCTBUHU ¢ 3aKOHOM O BOSHHBIX CyIax
CO3IaHbl BOEHHBIE CYIIBI.

BoeHHBIM cynaM, B YaCTHOCTH, TIOACYIHBI TPaXKIaHCKWE U aAMUHU-
CTpaTUBHBIE JeJIa O 3allUTe HApYIIEHHbIX U (MJI1) OCIllapiBaeMbIX I1paB,
cBOOOM 1 OXpaHsSIEMbIX 3aKOHOM MHTEPECOB BOeHHOCIyXalux Boopy-
keHHbIX Cunl PO, apyrux Boiick, BOMHCKUX (POPMUPOBAHUII U Opra-
HOB, I'pax[aH, IIPOXOASIINX BOGHHBIE COOPHI, OT AciicTBUil (Oe3meli-
CTBHsI) OPTAaHOB BOGHHOTO YIIPaBJIeHNS, BOWHCKUX JOJDKHOCTHEIX JIUIL 1
MPUHSITBIX UMY PEIICHUIA.
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JJ1s1 mpaBUJILHOTO OMpPEACACHUS MOACYTHOCTH ejia BOCHHOMY CYIY
HeOoOXOIMMO TIPUHNMATh BO BHUMaHWE CYOBEKTHBIN COCTAaB CIIOPHOTO
OTHOIIIEHUS, YTOOBI B CIIOPE YYaCTBOBAJIM BOCHHOCYXKAIIW W OpraH
BOECHHOTO YIIPaBJICHUS WJIN JOJKHOCTHOE JIMIIO, a CIIOPHBIE TIPaBOOT-
HOIIICHWS OBIJIN CBSA3aHBI C TIPOXOKICHNEM BOCHHOM CITYKOHI.

Ecim rpaxknaHuH, yBOJEHHBIN C BOGHHOM CITY:KOBI, a TAaKXKe Tpakia-
HUH, IIPOXOIUBIINI BOCHHBIE COOPHI, 00XKATYIOT WJIM OCIIAPUBAIOT Acii-
cTBU (O6e3meiicTBre) OpraHoB BOGHHOTO YIIpaBJIeHNS, BOMHCKMX JOJIK-
HOCTHBIX JINII ¥ TIPUHSITBIE UMW PEIICHUST B ITIEPUOJ, TIPOXOKIEHUS BO-
€HHOM CJIy>KObI, BOEHHBIX COOPOB, TO TaKMe Jeja IMOACYIHb BOGHHBIM
cyIam.

BoeHHBIE cyIbI UMEIOT TPEX3BEHHYIO CTPYKTYpy. Hu31ee 3BeHO —
rapHU30HHbIE BOEHHbIE CYIbl, B KOTOPBIX PACCMaTPUBAETCS U pa3pelia-
eTcs OCHOBHAs Macca zell. [1oacymHOCTh et TapHU30HHOMY CYIy OIIpe-
IeJIIeTcsT TaK Ke, KaK MOICYIHOCTh PAfOHHOTIO Ccyda B CUCTEME CYIOB
ob1iel opucaukuuu. [apHU30HHBIE Cynbl pacCMaTPUBAIOT U pa3pe-
IIIAIOT 1O TIEpBOI MHCTAHIINM BCE TPaXKIaHCKME Aeia, 32 NCKITIOUCHUEM
TeX, KOTOPbIE OTHECEHBI K MTOACYTHOCTH OKPYKHOTO ((hJIOTCKOr0) BOSH-
HOTO cyja Jinbo K noacynHoctu Boennoit koyuterun BC PO.

3aKOH 0 BOGHHBIX CylaX HE PEryIMpyeT BOIIPOCHI TEPPUTOPUATIBHOM
TOJICYTHOCTHA BOCHHBIX cyIoB. [1o3TOMY cllemyeT MpUMEHSTh IPaBHUIIO O
noacyaHocTu 4. 2 c1. 254 T'TIK P® u obpaiiaTbes B Cy[I 110 MECTY HaXo-
XKICHHUS OopraHa BOCHHOTO YIpaBiIeHUS (BOMHCKOTO IOJKHOCTHOTO
JIMIIA) VUIK TI0 MECTY XKUTEIbCTBA BOCHHOCIIYKAIIIETO.

BoeHHBIM cynaM, AUCIOLUUPYIOIIMMCS 3a IpeaeaMyu TEPPUTOPUU
Poccuiickoit ®enepauuu, MOACYAHBI BCe TpaXkIaHCKuUeE Aeiia, IoaIexKa-
IIMe paccMOTpeHMIO deaepalbHBIMHA CYIaMU OOIIeil IOpUCINKIINN,
€CJIM MHOE He YCTAaHOBJIEHO MEXIYHapOIHBIM JOroBopoM Poccuiickoii
Denepanyu.

§3. TEPPUTOPWUAJIbHAA NOACYAHOCTb U EE BUAbI

C nmomollblo TePPpUTOPUATBLHON MOACYIHOCTU TpaxIaHCKUeE
Jiesa, MoABEIOMCTBEHHbIE Cyly, Pa3rPaHUYNBAIOTCS MEXIY CYlAaMU Of-
HOTO YPOBHSI BHYTPU CyAIeOHOU CUCTEMbI MO TOPU3OHTAIIU, T.€. B IIPO-
CTPaHCTBE, Ha KOTOPOE PACTIPOCTPAHSIETCS UX IOPUCAUKIIMOHHAS Aesi-
TEJTbHOCTb.
[TpaBuia TeppuTOpUATILHON MOACYIHOCTU MTO3BOJISIOT OMIPENEIUTD,
B KaKOl KOHKPETHbII CYIl U3 OMHOPOAHBIX CYIOB OJTHOTO YPOBHSI (3BE€HA)
cJIelyeT O0paTUThCS C UCKOM, 3asIBJIEHUEM, YTOOBI pa3pelinTh JeJ0.
TeppuropuaabHasi TOACYTHOCTD MTOAPA3AEIISICTCS Ha BUIBIL:
* 001y,
* aJbTepHATUBHYIO (110 BHIOOPY MCTIIA);
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* HNCKIIOUYUTEIBHYIO;
* JIOTOBOPHYIO;
* IIOACYIHOCTb I1O CBSI3U Je.

B cooTBeTCTBMU € IIpaBUJIOM O0LIEH TePPUTOPUAILHOM MOACYAHOCTH
WCK TIPEIbSBIISIETCS B CYJI IO MECTY XHUTEJIbCTBA OTBETUMKA-TpaKaa-
HYHA WJIM 10 MECTY HaXOXIEeHMSsI OTBeTYMKa-opraHusauuu (ct. 28 T'TIK
PD).

MecToM XuUTeabCcTBA TpakaaHWHa corsacHo cT. 20 'K P® npusHa-
€TCSI MECTO, TIe rpaxkKIaHUH ITOCTOSIHHO WX IIPEUMYIIECTBEHHO IIPO-
kuBaeT. Ha nmpakTrke MecTo XKUTEIbCTBA, KaK IIPaBUIO, OIPeIeseTCs
MECTOM PETUCTPALINK (PU3MIESCKOTO JIUTIA.

Ecnu oTBeTYMKOM BBICTYHAET I0PUANIECKOE JTUII0, TO MECTO €ro Ha-
XOXIEHUS OIPeAesieTCsI MECTOM €TI0 TOCyIapCTBEHHON perucTpauuu
(ct. 54 TK P®). B yupeauteabHbIX JOKYMEHTAX MOXET OBITh YKa3aHO U
MHOE MECTO HaxoxaeHus. Ha rmpakTyke UM IIPU3HAIOT MECTO HAXOXKIe-
HUsI OPTaHOB yIIPaBJICHUS IOPUINYECKOTO JIUIIA.

MecTo XKUTeIbCcTBa (MECTO HAXOXKIACHNSI) OTBETUMKA JOJIKEH yKa-
3aTh UCTELl (3asIBUTEIb).

OO11as1 TeppUTOpUaIbHasA MOACYIHOCTh IEIICTBYET B OTHOLIEHUM
BCEX MCKOB, 3a UCKIIOYCHUEM TeX, IJIsI KOTOPBIX YCTAHOBIIEHBI MHEIC
MpaBuJa.

AbTepHATHBHAS MOACYAHOCTb XapaKTepU3YyeTCsl TeM, UTO B CIydasx,
npenycMoTpeHHbIX 3aKOHOM (cT. 29 I'TIK P®), ucren MOXeT npeabsi-
BUTb UCK HE TOJIbKO IO MECTY >KUTEIbCTBA MM HAXOXACHMS OTBETUMKA,
HO U B IPYTOii CyII 10 CBOEMY BBIOODY.

TakuMm 06pa3om, IpaBo BEIOOPA Cyda IMIPUHAIIEKUT TOJIBKO UCTILY
(4. 10 cT. 29 T'TIK PD).

AJNbTepHATUBHAs MOICYIHOCTb MOXET YCTaHABIUBATHCS IJIsI 3a-
IIUTHI ¢J1a00I CTOPOHEI (HaIIpUMep, ITOTePIIECBIIEro), IIPea0CTaBICHUS
MOTIOJHUTEbHBIX ITPOIECCYaJIbHBIX BO3MOXHOCTEM IS 3aIIUTHI
KMCTLOM CBOMX IIpaB, peaiM3allii MPUHIIAIA IPOLECCyalbHOM 3KOHO-
MHHU (32 CUET CHIDKCHUS M3IEPKEeK U BpeMeHU pa30MpaTeibcTBa, KOH-
LEHTpaIlK JOKAa3aTeIbCTB B ONIPEIEICHHOM MECTE U JIP.).

Kareropuu nei, mo KOTOpbIM IIPeAYCMOTPEH BBIOOD Cyda, oIpeme-
neHsl ct. 29 I'TIK PO.

McK K OTBETYMKY, MECTO XUTEJIHCTBA KOTOPOTO HEM3BECTHO MJIN KO-
TOPBI HE UMeeT MecTa XKuTeabcTBa B Poccuiickoit denepalinii, MOXeET
OBITh IIPEABSIBIICH B CY[ 10 MECTY HAXOXIEHUsI €ro MMYILEeCTBa WU 110
€ro ToCJIeIHEMY U3BECTHOMY MeCTY XXuTeiabcTBa B Poccuiickoit MDene-
paLuu.

Mck K opraHu3aluy, BbITEKAIOIIU U3 IesITeIbHOCTU ee dhuiraia
VUTH TIPEACTABUTEIBCTBA, MOXKET OBITh MIPEIbIBIICH TAKXKE B CYI IO Me-
CTY HaxOXIeHUs ee (puimaja Win IpeacTaBUTeIbCTBA.
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Hcku o B3bICKAaHUM aTUMEHTOB U 00 YCTAHOBJIEHUN OTIIOBCTBA MO-
I'YT ObITh MPEABSBICHBI UCTIIOM TAKXKE B CYJI [0 MECTY €TI0 KUTEJIbCTBA.

Hcku o pacTopkeHUUM Opaka MOTYT MPEAbsBISTLCS TakKe B CYI MO
MeCTY XUTEJIbCTBA UCTIIA B CJIyYasiX, €CJIU MTPU HEM HaXOIUTCSI HECOBEP-
IIEHHOJETHUI WK TIO COCTOSIHUIO 3I0POBbsI BbIE3/I UCTIIA K MECTY XU~
TEJIbCTBA OTBETYMKA MPEACTABISIETCS AJIs1 HETO 3aTPYIHUTETbHbIM.

Mcku o Bo3MelnieHUN Bpeaa, MPUIMHEHHOTO YBeUbeM, WHBIM T10-
BPEXJEHUEM 3I0POBbSl UM B pe3yJibTaTe CMEPTU KOPMUJIbLIA, MOTYT
MPEABSBISITHCS UCTLOM TakKe B CYJI IO MECTY €T0 XKUTEIbCTBA UJIU Me-
CTY NMPUYMHEHUS Bpela.

M ckn 0 BOoCCTaHOBJIEHUN MEHCUOHHBIX M XUJHWIIHBIX ITPaB, BO3-
BpaTe MMYIIECTBA UJIU €T0 CTOMMOCTH, CBSI3aHHBIE C BO3MEIEHUEM
yOBITKOB, MPUUMHEHHBIX I'pakJIaHUHY HE3aKOHHBIM OCYXIEeHUEM, He-
3aKOHHBIM TIPUBJICYEHNEM K YTOJIOBHON OTBETCTBEHHOCTH, HE3aKOH-
HBIM MIPUMEHEHUEM B KaueCTBE MepPhl MpecevyeHUsl 3aKI0UeHUs MO/
CTpaxy, MOAMMCKU O HEBbIe3 e JIMO0 He3aKOHHBIM HAJIOXKEHUEM aMU-
HUCTPATMBHOTO HAaKa3aHUS B BUJIE apecTa, MOTYT MPEIbSIBISTHCS TaKKe
B CYJI ITO MECTY XUTEJIbCTBA UCTIA.

Hcku o 3ammuTe npaB cyObeKTa MepCcOHANIbHBIX JAHHBIX, B TOM YKC/Ie
0 BO3MEIIEHUHN YOBITKOB 1 (MJIM) KOMIIEHCAIIMM MOPAaJIbHOIO Bpena,
MOTYT TIPEIBSIBIISITHCS TAKKE B CYJI IO MECTY XKUTEIbCTBA UCTIA.

Wcku o npekpalleHUuu BblJa4yu OMEepaTOpOM MOUCKOBOW CUCTEMBI
CCBUIOK, TTIO3BOJISTIONIMX MOJYYUTh TOCTYIT K MH(MOpMaluu B nH(opma-
IIMOHHO-TEJIEKOMMYHUKAIIMOHHOM ceTn « IHTepHET», MOTYT IIpeabsIB-
JIATBCSI TAKXKE B CYJ IO MECTY XKUTEJIbCTBA UCTIIA.

Ucku o BoccTaHOBIEHUM TPYAOBBIX MIPaB MOTYT MPENbSIBASTHCS
TakXe B CyIl IO MECTY XKUTeJIbCTBA UCTLA.

HMcku o 3amuTe nmpaB MoTpeOUTeNeid MOTYT ObITh MPEAbsIBICHBI
TakXKe B CyJl 0 MECTY XUTEJIbCTBA WJIU MECTY MpeObIBaHUs UCTIIA JIUOO
10 MECTY 3aKJII0UEeHUsI MU MECTY UCTIOJTHEHUSI TOTOBOPA.

Hcku o Bo3MellleHUH YOBITKOB, MPUUYMHEHHBIX CTOJIKHOBEHUEM CY-
JIOB, B3bICKAHWM 3apabOTHOM TIAThl U APYTUX CYMM, PUYUTAIOIINXCS
YyjaeHaM 2KMIaxa cylHa 3a paboTy Ha OOPTY Cy/lHa, pacXoloB Ha perna-
TPUALIMIO Y B3HOCOB Ha COLIMAIbHOE CTPaXOBaHUE, B3bICKAHUM BO3HAr-
paxjaeHus 3a oKazaHue MOMOIIU U cllacaHre Ha MOpPe MOTYT TIPEabsiB-
JIATbCS TaKXe B CyJl IO MECTY HaXxOXIEHUS CylHa OTBETUMKA WUJIU TTOpTa
MPUMUCKU CYTHA.

Wcku, BhITeKatoIe U3 J0rOBOPOB, B TOM YHUCJIE TPYIOBBIX, B KOTO-
PBIX yKa3aHO MECTO UX UCTIOJHEHMS, MOTYT OBbITh MPENbSBIECHbBI TAKXKE B
CYJI TIO MECTY UCTIOJIHEHHSI TAKOTO IOTOBOPA.

PaccMmoTpeHue oTneIbHbIX KaTeTOPUiA e B CHITY TIPSIMOTO YKa3aHUsI
B 3aKOHE JIOITyCKaeTCs JIUIIb B CTPOTO OIpPEAeIEHHBIX TI0O MECTY pacIio-
JIOXKEHUSI cynax.
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HckmounTeabHAS TEPPUTOPHAIBHAS MOACYAHOCTb OINPEACIISICT OTHO-
CHMOCTbB OITpeAeICHHOM KaTeropyHM JIeJl K TOYHO YKa3aHHOMY B 3aKOHE
cyny.

Hopwmbl, 3akperisioniye mpaBuia MCKIIOYUTEIBHON MOJACYIHOCTH,
comepxatcd B cT. 30 I'TIK P®, nabix Hopmax Komekca, a TakKe IpyTrux
(benepabHBIX 3aKOHOB. DTH HOPMbI YCTaHABIMBAIOT UCKIIOYUTEIbHYIO
MOACYAHOCTD, MO3BOJISIONIYI0 CO3aTh HAMJIYUIIUE YCIOBUS IS TIpa-
BWJIBHOTO I CBOEBPEMEHHOTO PAaCCMOTPEHMS U pa3pellieHrsI HEKOTOPBIX
Kareropuii nej. I3sMeHUTh TTpaBUia UCKITIOUUTEIBHO TTOACYIHOCTH I10
JIOTOBOPY HEJIb3sl.

[To mpaBuiIaM UCKITIOUUTETHHON MOACYTHOCTH OTpEAesIeTCss OTHO-
CUMOCTb CJICAYIOIINX TPeOOBaHMIA:

* MCKM O IIpaBax Ha 3eMeJIbHbIe y4aCTKU, YYACTKU HEAp, 3NaHMUsI, B TOM
YUCIe KUJIbIe W HEXWJIbIe TOMENICHUsI, CTPOCHUSI, COOPYXKEHMUSI,
Ipyrue 00beKThI, IIPOYHO CBSI3aHHBIE C 3eMJIEH, a TAaKKe 00 OCBOOOXK-
JIEHUY UMYILECTBA OT apecTa IPEAbIBIISIIOTCS B CYII IT0 MECTY HaXO0X-~
JEHUS 9TUX 0OEKTOB WJIM apeCTOBAHHOTO UMYIIIECTBA;

* MCKM KPEIUTOPOB HACIemoAaTesisi, IMpeIbsBiIsieMble 0 MPUHATUS
HAacJIeICTBa HaCIeAHUKAMU, TIOICYIHbI CYAY 11O MECTY OTKPBITHS Ha-
CJIeNICTBA;

* WCKM K TEPEBO3YMKAM, BBITEKAIONIME W3 JOTOBOPOB IEPEBO3KHU,
MPEObSABIISIIOTCS B CYJI IO MECTY HAXOXIEHUS IIePEeBO3UMKA, K KOTO-
POMY B YCTAaHOBJICHHOM TOPSIIKE OblIa MpeabsBIeHa TPETEH3US.
3aKOH mpeaycMaTpUBAaET BO3MOXKXHOCTh BEIOOpAa CTOPOHAMU Cyna

MepBOil MHCTAHLIMU VIS pACCMOTPEHUSI KOHKPETHOTO IIPaBOBOTrO CIiopa
MEX1y HUMMU.

YcTaHOBIIeHME TIOICYTHOCTH I10 COTJIAIIEHUIO CTOPOH OCYIIECTBIISI-
€TCSI IyTeM 3aKJIIOYEHMSI IIPOPOTALIMOHHOTO JIU0O0 pexke — AeporaloH-
HOTO COTJIAIICHMUS.

B cormameHuum o MoACYIHOCTU CTOPOHBI MOTYT yKa3aTh KOH-
KPETHBII Cyll, B KOTOPOM OYIeT paccMaTpUBaThCs UX CIIOp, JIMOO yKa-
3aTh MIPU3HAK, B COOTBETCTBUM C KOTOPBIM OY/IeT ONpeaessiThCsl Halljie-
Xalui Cym.

IMoncyaHocTh Aeia, ycTaHaBIMBaeMasl O COTJIallleHUI0 CTOPOH,
VMEHYETCSI IOrOBOPHOIi MOJICYTHOCTDIO.

[IpenocraBieHne cTOpoHaM IIpaBa IO COTJAIIEHUIO MEXIY CO00it
M3MEHSITh TEPPUTOPHUAIbHYIO TTOACYIHOCTD JIeJI UMEET LeJIbl0 JIydlle
obecreuynTh ux uHTepechl. OQHAKO CBOMM COILJIalllieHUEM CTOPOHLI He
BIIpaBe U3MEHSTH POAOBYIO (IIPEAMETHYIO) M MCKIIOUUTEJIbHYIO TTOACY/I-
HoCTh (cT. 26, 27, 30 T'TIK PD).

I'TIK P® Huuero He TOBOPUT O (popMe U MOPSIAKE 3aKIOYSHUS Ta-
KoOro corjamieHusi. Ha rmpakTuke corjameHne o moaCyIHOCTH oopM-
JIIeTCsl B MMChbMeHHOI (popMe. Takoe cornalieHre MOXET 3aKJII09aThCs
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KakK OTIEeIbHO, TaK ObITh U aBTOHOMHOI YaCThIO IPYTOr0 COTJIAIIeHUS
(Hampumep, TOTOBOpA).

CornanieHue o MoACYAHOCTU 00s13aTebHO s cyna. Ecnu ucren
TPEABSIBUT UCK B CYIl, HE COOTBETCTBYIOIINI YCIOBUSIM COTJIAIIEHUSI, TO
CYIbsI, PYKOBOACTBYSCH IT. 2 4. 1 cT. 135 I'TIK P®D, BO3BpaTuUT MCKOBOE
3asiBJICHHUE.

[ToncynHocTh CBSI3aHHBIX MEXIY cO0OIi e npenycMoTpeHa cT. 31
I'TIK P®. OHa cOCTOUT B TOM, UYTO HE3aBUCHUMO OT TEPPUTOPUHU CIIOP
MOJICXUT pa3pelieHUIo B TOM CyJe, B KOTOPOM pacCMaTpUBaeTCs Ipy-
roe Jej10, CBSI3aHHOE C HUM.

Yacts 1 ct. 31 TTIK P® nipenycmaTpuBaeT pa3HOBUIHOCTh aJlbTep-
HATMBHOW IMOJACYIHOCTH: UCTEIl caM BBIOMpPAET Cyld B cydyae MpoXXKuBa-
HUSI HECKOJbKUX OTBETUYMKOB B pa3HbIX MecTax. McTell mpeabsaBiaseT
WCK K OJTHOMY M3 HUX I10 €T0 MECTYy XXUTEJIbCTBA, a IPYTie OTBETIYNKHN
OyIoyT BbI3BaHbI B CUJIy CBSI3M TpeOOBaHUA B TOT xXe cyn. Hampumep,
Korma MpeabsBACHO 3asiBJICHUE B CyI K HECKOJbKUM OTBETYMKAM, TIPU-
YMHUWBIIVM BpEI.

BcTpeuHblit HCK MOXET ObITh MPEABSBIAEH B CY[ IO MECTY PacCMO-
TpeHUsI IePBOHAYAJIbHOTO MCKa. TaK KaK OTBETUMK 3alIMUIIAETCs ITyTeM
MpeabsIBICHUs BCTPEYHOTO MCKa, TO €ro 1eJ1ecoo0pa3Ho paccMaTpu-
BaTh COBMECTHO C IIepBOHAYaJIbHBIM UCKOM. CTOPOHBI IO TIepBOHA-
YaJIbHOMY 1 BCTPEUHOMY MCKaM OOHMU U T€ Ke.

I'paxkmaHCcKMit NCK, BRITEKAIOIINI M3 YTOJOBHOTO 1ejia, €CJIM OH He
ObLI 3asiBJIEH WJIM He ObLI pa3pelleH Mpu MPOU3BOICTBE YTOJIOBHOTO
nena, MpeabsBAsIeTCs ISl PACCMOTPEHMS B TIOPSIIKE IPakIaHCKOTO Cy-
JIOTIPOM3BOJICTBA TI0 OOIIMM TIpaBUjaM TMOJICYIHOCTHU, YCTAHOBICHHBIM
I'TIK P®. Vicku TpeTbUX JIMLI, 3asIBJISIIOIINX CAMOCTOSITEIbHBIE TPpeOO-
BaHUs Ha MpeIMeT CIopa, MPeIbsBISIOTCS U pacCMaTpUBAIOTCS B CYaE,
I1ie pa3peliaeTcs Aej0 MEXIy UCTIIOM U OTBETYMKOM 00 TOM XKe Mpe-
MeTe.

ITo obemMy mpaBuily CyI, NPUHSIBIIMI 1€JI0 K CBOEMY IIPOU3BO/I -
CTBY C cOOJIIOIEHUEM TIPABUII TTOJACYTHOCTH, JIOJKEH PACCMOTPETh €ro
MO CYIIECTBY, JaXe €CJIM BO BpeMsI IIPOU3BOICTBA I€J0 CTAHET MOACY/I-
HBIM Apyromy cyay. OgHako 3aKOH yCTaHABJIMBAET HECKOJIbKO MCKIIIO-
YEHUU 13 JaHHOTO MpaBuJIa.

OcHOBaHMS U TIOPSJIOK Tepeaaun aejia U3 OJHOro Cylaa B APYroi
onpenenstiored cT. 21, 23 u 33 TTIK PO.

Cy0 nepedaem deao, ecau:

* OTBETYMK, MECTO >KMUTEJIbCTBA WJIM MECTO HaXOXICHUSI KOTOPOIro He
ObLIO M3BECTHO paHee, 3asiBUT X0JaTaliCTBO O Mepeaaye aea B Cy Mo
MECTY €r0 XKUTEJIbCTBA WU MECTY €r0 HaXOXICHMUS,;

* 00€ CTOPOHBI 3asBUJIN XOJATaliCTBO O pACCMOTPEHUH Jiejia TI0 MECTY
HaxoXIeHUs OOJIbIIMHCTBA 10KAa3aTeJIbCTB;
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* TIpU PACCMOTPEHUM JeJia B JAHHOM CYJI€ BBISIBUIIOCH, YTO OHO OBLIO
MPUHSITO K MPOU3BOJCTBY C HapylIeHUEM MpaBuJI MOACYTHOCTH;

* TI0CJIe OTBOJA OJHOTO WJIM HECKOJIbKUX CY/Aei MO0 MO APYTruM Mpu-
YUWHAaM 3aMeHa CyJeil WIK pacCMOTPEHUE [ieJia B JTaHHOM CyJe CTaHO-
BATCSl HEBO3MOXHBIMU. [lepenaua naena B 3TOM ciiyyae OCyIeCTBISI-
€TCSl BBILLIECTOSIIIIUM CY/IOM.

N3 dopmynuposok cr. 33 I'TIK P® BunHo, 4to mo obuiemy mpa-
BUJIY JIeJI0 TMepenaercsl CyaoM, MPUHSBIIUM €T0 K CBOEMY MPOU3BOJI-
CTBY, U TOJIbKO IO MOCIeIHEMY OCHOBAaHMIO Tiepenaya OCyIleCTBIseTC s
BBILIECTOSIIAM CYIOM.

[lepenava nena odopmiisieTcst onpeneaeHueM cyaa, Ha KOTOpoe MO-
KT OBbITh MojIaHa yacTHas kanoba. @akTuueckas nepenaya aeja B Ipy-
O CyJ OCYIIECTBISIETCS TTO UCTEUYEHUU CPOKa 00KaJIOBAHUS 3TOTO
omnpeliesieHus, a B cliyyae Mmojiayu ajao0bl — MOcje BbIHECEHUS orpe-
JieJIeHUsI cya o0 OCTaBJIeHUH XKajloObl 03 YIOBIETBOPEHUSI.

B u. 4 cr. 33 I'TIK P® ycraHOBJIEHO IIPaBUIO O TOM, YTO J€JI0, Ha-
MpaBJIeHHOE U3 OAHOTO Cyla B APYroi, JOJDKHO OBITh MPUHSTO K pac-
CMOTPEHHIO CYIOM, B KOTOPbIii OHO HaIpaBieHO. YToTpebyieHue B 3a-
KOHEe 000pOoTa «I0JXKHO ObITh MPUHSATO K PACCMOTPEHUIO» O3HAYAET,
YTO cyJ 00513aH NMPUHSTH A0 K PACCMOTPEHUIO 1aXe B Ciiydyae ero
OIIMOOYHOTO HAMpaBJeHUs. DTO MPABUJIO MOATBEPKIAETCS TAaKXKe Mpsi-
MbIM yKa3aHUEM TPOLIECCYaTbHOTO 3aKOHA O HEAOMYCTUMOCTHU CIIOPOB
0 TIONICYTHOCTU Mexny cynamu B Poccuiickoit @eneparun. Cremosa-
TeJIbHO, J1eJI0 MOXET ObITh MEPEAAHO OJHUM CYIOM B IPYTOi TOJIBKO
OJIMH pas3.



Fnasa5. TMPOLECCYAJIbHbIE CPOKH

§ 1. Ilonamue u Hasnauenue npoueccyalbHvIX CpoKos
§ 2. Kaaccughuxauus npoueccyatbnuix cpokos

§ 3. Teuenue npoueccyaavnotx cpoxos. Ilopsdox npodaenus
u 6occmanosaenus

§1. NOHATUE U HASHAYEHME NMPOLIECCYAJIbHbIX CPOKOB

Tema «IIpoueccyanbHble CPOKU» ABISIETCI OYEHb 3HAYUMOI B
rpaxkmaHckoM mpoiecce. BepxoBHbiii Cyn PD He ocTaBisieT 6€3 BHUMA-
HUSI OTAEJIbHBIE aCIEKThI 3TOM TeMbI. B miepByIo oyepenb ciaemyeT yIo-
MsiHYTh TtocTaHoBieHue [lnenyma BC P® ot 18 Hosi6ps 1999 1. Ne 79
«O xone BrinoaHeHUs noctaHoBiaeHUs [lnenyma BepxosHoro Cyna
Poccuiickoit ®enepauuu ot 24 asrycta 1993 r. “O cpokax paccMoOTpe-
HUS TpaxkIaHcKux aea cynaMmu Poccuiickoit Menepanmn’”s. pyroit mo-
MIBITKOHM 3((HEKTUBHOTO PETYIUPOBAHUS CPOKOB PACCMOTPEHUS CyIaMU
rpaxkmaaHCcKUX aen ctajio noctaHosieHue [Tnenyma BC P® ot 27 neka-
6pst 2007 . Ne 52 «O cpokax paccMotpeHus cynamu Poccuiickoit Dene-
palMy YrOJIOBHBIX, I'paxkKIaHCKUX JeJl U AeJl 00 aAMUHUCTPAaTUBHBIX
TIpaBOHAPYIICHHUSIX», B KOTOPOM BHOBBL OOpaliaeTcsi BHUMaHWe Ha He-
00XOIMMOCTh COOJIIONCHUS TIPOLIECCYaIbHBIX CPOKOB U JAIOTCS HEKOTO-
pbIe pEKOMEHIALINHN 110 MX UCUUCIICHUIO.

B cBsi3u ¢ TeM, 4TO rpaxxgaHCKUe Jejia B TO BpeMsI IIPOA0JIKaIN pac-
CMaTpUBAThCS C HEOIIPaBIaHHBIM 3aTSTUBAaHNEM ITPOLIECCYATBHEBIX CPO-
KOB, JAaHHOE MOCTAaHOBJICHUE SIBUJIOCH alcKBATHBIM U JIOTMYHBIM pearu-
poBaHUeM Ha TpeboBaHUs EBpomeiickoro Cyna, KOTophie He pa3 ObIIN
BBIpaXKeHbI B PELICHUSIX 110 AejiaM npoTtuB Poccuiickoit @eaepanumn:

* 110 geny CanamaruHa npotuB Poccuiickoit @enepanin 3asiBUTENb-
HUIIA XXajoBajach Ha HapylleHue cynmaMu Poccuu mosoxeHuii m. 1
cT. 6 EBporneiickoii KOHBEHIIMK O 3allMTe MpaB YejJoBeKa U OCHOB-
HBIX CBOOO]I B YaCTH IIpaBa IpaXkIaH Ha pacCMOTPEHUE UX 1] B cyaax
B pPa3yMHBIN CPOK, YKa3bIBasl, UTO CyIeOHOe 3aceJaHune 110 ee eIy O
BO3MEILEHUM Bpena, MPUYUMHEHHOIO 3I0POBbIO, IJIWIOCH IOYTU 4
roga v 10 Mecd1ieB;

* 110 neny Bonosuu npotuB Poccuiickoit @enepaniiu 3asiBUTEIb XKaJlo-
BaJICS Ha JUTUTEJIBHOCTD CyIIeOHOTO pa30oMpaTebcTBa, YKa3bIBasl, YTO
15 mast 1997 1. oH mogan UCKOBOE 3asiBJICHUE B CYJ, 2 OKOHYATEIbHO
ero criop paspernwics Juinb 10 oktsaopst 2003 1. (uepes 6 et u 5 Me-
CSLIEB);

* 110 geay Kynunosa npotus Poccuiickoit @enepaniyiu 3asgBUTEIbHULIA
>KaJI0BajIach Ha IJIUTEIbHOCTh CPOKOB PAaCCMOTPEHUS [iejia, OTMeYasl,
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YTO pa30MpaTesIbCTBO IIUIOCh IIPUMEPHO 7 JIeT 1 2 Mecsua (¢ 22 uro-

s 1998 1. o 10 aBrycra 2005 1.);

110 genry Pomanenko n Pomanenko npotuB Poccuiickoit @eneparu
3agBUTEJIN KAJIOBAIMCh Ha IJIUTEJIbHOCTh PACCMOTPEHUS JIelia, yKa-
3bIBasI, YTO CPOK CyIeOHOro pazdouparebeTBa coctaBui 10 et u 9 me-
CAIIEB;

* 1o geny IllenomkoB mporuB Poccuiickoit Denepauuy 3asiBUTENb
TaK>Ke >KaJoBajICsl Ha JUIUTEJIbHOCTh CyAeOHOTO pa30onpaTelIbCTRa;

* 110 meny I'maskoB npotuB Poccuiickoit Denepaiinn 3assBUTEb XKaJlo-
BaJICS Ha JUTUTEJIbHOCTD CyAeOHOTO pa3doupaTebCcTBa, YKa3biBasl, YTO
JIeJI0 pacCMaTPUBAIOCh CydaMU ABYX WHCTAHIINI B TeUeHUE 8 JIeT 1
3 mecsies (¢ 24 deBpans 1997 r. mo 6 urons 2005 1.);

1o neny Konomuen nporus Poccuiickoii Menepaniviy 3asiBUTEIb Ka-
JIOBaJICST Ha JUTUTEIIBHOCTh CYIcOHOTO pa3dMpaTesbcTBa, YKa3bIBasl,
YTO MCKOBOE 3asiBJeHue, MogaHHoe UM 23 okTs16ps 1998 r., He pac-
CMOTpeHO 10 ero obpameHus B EBponeiickuii Cyn, a cynedHoe pas-
OMpaTeNIbCTBO 10 €TO JIEITy JUTUTCS 0oJiee 8 JIeT 1 8 MecsIIeB;

* 110 neiny HukutuH npotuB Poccuiickoit Denepanivy 3asiBUTENb Ka-
JIOBaJICs Ha JUIMTEJIbHOCTh CyAeOHOro pa3doupaTelibCTBa, yKa3bIBas,
YTO €JI0 PACCMATPUBAJIOCh CyAaMU ABYX MHCTAHLIMIA 7 JIET U 6 MecsI-
1IeB U 1p.

B ykazannbix nocraHoBneHussx ECITY He pa3 oOpaluaics K IMOHsI-
THUIO Pa3yMHBIX CPOKOB.

B cr. 6 KoHBeHIIMM 0 3a11uTe TIpaB YeJ0BeKa 1 OCHOBHBIX CBOOO/ CO-
JEPXKUTCS ITOJ0XEHNE O TOM, YTO KaXIbIii B CJIydae CIiopa O ero rpax-
JMAHCKMX IpaBaX W 00SI3aHHOCTSIX UMEET MPaBO Ha CIIPaBEIIMBOE U ITy-
OJIMYHOE pa30UPaTeSIbCTBO AeJia B pa3yMHblll CPOK HE3AaBUCUMBIM U Oec-
MPUCTPACTHBIM CYIOM, CO3JaHHBIM Ha OCHOBaHMU 3akoHa. B m. 3 cT. 14
MexXnyHapoaHOTO MaKTa O TPaKAAHCKUX U TTOJUTUYECKUX ITpaBax yKa-
3aHO, UYTO CYIOITPOM3BOACTBO MOJKHO OCYIIECTBISITHCS 0e3 HeompaB-
JAaHHOM 3a1epKKU, B CPOKHM, TTO3BOJISIOLINE ONTUMAJIbHO 00ECIIEYUTh
MpaBo rpaxiaaH Ha cynaeoHyo 3amuty. B cr. 2 TTIK P® 3akperuieHo, uro
3aa4aMM TPaXKIaHCKOTO CYIOIPOU3BOACTBA SIBISIOTCS MPaBUILHOE U
c60epemMeHoe PACCMOTPEHNE U pa3pellieHre TPaKIaHCKUX el

C yuetom mnojioxkeHuii KoHBeHIMU o 3a11iuTe mpaB YyesioBeKa U OC-
HOBHBIX CBOOO/I, a TaKXXe MHOTOYMCIEHHBIX TTocTaHoBaeHuilt ECITY
30 ampesrst 2010 r., B I'TIK P® 6buta BBeIeHa CT. 6' «Pa3yMHBIi1 CpoOK cy-
JIOIIPOM3BOACTBA U pa3yMHBII CPOK UCIOJHEHMS CYIeOHOrO ITOCTAaHOB-
JIEHUs», B KOTOPO BOocTpuHSTHI TTpaBoBble no3uiimu ECITY u 3akpe-
IUICH PSI BaXKHBIX ITOJIOKeHU. COracHO IOJIOXEHUSIM YKa3aHHOM
CTaTbU CYIONPOU3BOACTBO B CyIaX U MCIOJIHEHUE CYyNeOHOro IocTa-
HOBJICHUS OCYIIECTBIISTIOTCS B pa3yMHBIe cpoKu. [1pu ompenemeHnu
pPa3yMHOTO cpoKa CyneOHOro pa3douparelibCTBa, KOTOPHBIi BKJIIOYAET B
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ce0sI TIepHoI CO THS TTOCTYIIJICHUS] UICKOBOTO 3asBJICHUSI MU 3asIBJICHUS
B CyII TI€pBOI MHCTAHIIMM IO THST IIPUHSITHUS TIOCJIETHETO CyIeO0HOTO 10~
CTAHOBJICHMSI 110 JCILy, CJIeAYeT YYUThIBaTh TaKKe OOCTOSTEIbCTBA, KaK
ImpaBoBasi U (paKTUIECKasT CIOXKHOCTD AeJia, MOBeAeHNEe YIaCTHUKOB
TrpaXkIaHCKOTO Mpoliecca, J0CTaTOUHOCTh U 3P (MEKTUBHOCTD NEeCTBUI
cyla, OCYIIECTBJISIEMbIX B 1IEJISIX CBOEBPEMEHHOTO PaCCMOTPEHUs Jielia,
1 00111asT TPOIOJIKUTEILHOCTh CYIOITPOU3BOACTBA I10 ACIY.

ITpoueccyanbHble CPOKM — MPOMEKYTKM BPEMEHU, B TEUEHUE KOTO-
PBIX JOJDKHBI OBITH COBEPIIEHBI ITPOIECCYaIbHbIC IEICTBUS CYIOM 1
yJgacTHUKaMU Tipouiecca. HazHaueHue mpoleccyaabHBIX CPOKOB CBO-
INTCS K CICAYIOIINM OCHOBHBIM aCIIeKTaM:

1) cobnoneHue MpoLeccyaabHbIX CPOKOB CITOCOOCTBYET MPaBUILHOMY
Y CBOEBPEMEHHOMY PAaCCMOTPEHUIO U pa3pellleHUIO TPaKIaHCKUX eI,

2) mpo1eccyajabHbIC CPOKHM MTPU3BAaHBI TUCIUIUIMHUPOBATD YIaCT-
HUKOB IIPOIIeCCa B OCYIIECTBICHUM UMU CBOMX IIPaB 1 00SI3aHHOCTEIA.

§2. KINACCUDUKALIMA NPOLIECCYAJIbHbIX CPOKOB

Knaccudukamuio mmpoiieccyajbHBIX CPOKOB MOXKHO TTPOBOINTH
10 pa3IMYHBIM OCHOBAHMSIM.
B 3aBUCHMOCTHU OT TOTO, KaK HA3HaA4Aemcs npoueccyaibHolil CpokK:
1) 3axonHble — ycTaHOBJIICHHBIC (peaepaabHBIM 3aKOHOM. JlaHHBIE
cpoku omnpenesieHbl ['TIK P®D u comep:karcs B CIEAYIOIINX CTAThSIX:

* 4.4 cT. 125 — cpoK [JIsl BBIHECEHMUSI OTIpeAeIeHUSI O BO3BpAIleHUM 3a-
SIBJICHUS O BBIHECEHUM CyJIeOHOTO TIprKa3a nian 00 0TKa3e B €ro Mpu-
HATUM (B TEUEHUE TPEeX AHEU CO AHS IMOCTYIICHMS 3asiBJICHUS B CY1);

e 4. 1 cT. 126 — cpok [Is BRIHECEHUS CyAeOHOro mprkasa (B TeUeHue
IISITU JHEH CO THS ITOCTYIICHUS 3asIBJICHUST O BEIHECEHUM CyIeOHOTO
TIpUKa3a B Cyx);

e CT. 129 — cpoK I HanpaBIeHUs] KOIIUU CyaeOHOro IprUKa3a CTOpO-
HaM (He Mo3IHee TpeX JHEH Iociie THS eT0 BEIHECEHUS);

e cT. 133 — cpox I pacCMOTpEeHHUsI CYIOM BOIIpoca O IMPUHSITUU
HMCKOBOTO 3asIBJICHMS K IIPOM3BOICTBY cyaa (B TeUCHUE IISITU THEH cO
ITHST TIOCTYTJICHUSI UICKOBOTO 3asIBJICHUS B CYII);

e v, 2 ¢T. 134 — cpoK /Il BBIHECEHMSI OTIpeaesieHsI 00 0TKa3e B IIpH-
HSITUM MCKOBOTO 3asIBJICHUSI M BPYYEHMS WIIM HAIIPABJICHUS €ro 3asi-
BUTEJII0 BMECTE C 3asIBJICHUEM M BCEMU MPUTIOKCHHBIMU K HEMY J0-
KyMeHTaMH (B T€UeHUE TISITU THEH CO THS TTOCTYIUICHUS 3asIBICHUS B
cyn);

* 4y, 2 cT. 135 — cpok i BBIHECEHUS OIpe/esieHrs] O BO3BpallleHU!
VICKOBOTO 3asBJICHUS W BPYYEHMST WJIA HATIPABJICHUS €r0 3asIBUTEITIO
BMECTE C 3asIBJICHUEM Y BCEMU IPMIIOKECHHBIMU K HEMY TOKYMEHTa-
MM (B TeYEHME MSATU JHEW CO AHS MOCTYIUIEHUS 3asiBJICHUS B CYII);
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* 4y, 2 cT. 154 — cpoku paccMOTpeHUs] U pa3pelieHusT TPakIaHCKUX
nes (10 UCTeYEHMST IBYX MECSLIEB CO JHS MOCTYIUICHMS 3asiBICHUS B
Cyl, €CJIM MHbIC CPOKM PACCMOTPEHMS U pa3pelleHusl Aea He ycTa-
HosieHbl ['TIK P®, a MUpPOBBIM Cyabeii 10 UCTEYEHUS MECSILIA CO AHS
MNPUHSITUS 3asiBJICHUS K TPOU3BOACTBY);

* 4y, 2 cr. 199 — cpok mns cocraBiieHUsi MOTUBUPOBAHHOTO PELIEHUS
cyna (MoOXeT OBITh OTJIOXKEHO Ha CpPOK He 0ojiee yeM ISATh THEH co
JTHSI OKOHUaHMSI pa3dupaTeibCcTBa 1eja);

* 4, ] ct. 214 — cpokK 1151 HaTIpaBJIEHUS JTUIIaM, YIaCTBYIOIIUM B JeJie,
HO HE MPUCYTCTBYIOIIUM B CyI€OHOM 3acelaHUM, KOIMU PEIICHUS
cyla Ha OyMaxKHOM HocUTesle (He MOo3IHee YeM depes IISITh THEH co
TTHST TIPUHSITHS PEIIeHUsI Cyla B OKOHUATEIbHOM (hopme);

* 4, 2cT. 237 — cpoK 1151 00KaTOBaHUSI 3a04HOTO PEIleHUs B arleisi-
LIMOHHOM TOpsiAKe (B TeUCHUE Mecslia 110 MCTeYSHUM CPOKa MoJauu
OTBETYMKOM 3asiBJIEHUs 00 OTMEHE 3TOTO pelIeHus cyaa, a B ciaydae,
€CJIM TaKoe 3asiBJIeHUe MTOAaHO, — B TEUEHME Mecsilia CO THSI BhIHECe-
HUS OoTpeneieHus cyia o0 OTKas3e B YIOBJIETBOPEHUU ITOTO 3asiBiie-
HUS) U Op.;

2) cydebHble — Ha3HAYEHHBIC CYIOM B TOM cJlydae, €CJIu OH He Ipe-
nycMoTpeH (eaepanbHbIM 3aKoHOM. CyneOHbIe CPOKM yCTaHABIMBA-
IOTCSI CYIOM MCXOMs U3 NPUHIIMIIA Pa3yMHOCTU, KOTOPBI yCTaHaBIU-
BaeTCs C y4eTOM KOHKPETHBIX OOCTOSITEILCTB [iejia, YYUTHIBAsI BpeMs,
HEe00X0IMMOE U TOCTAaTOYHOE MJi COBEPIIECHUS MPOLECCYyaJIbHOIO
neiictBusi. CyneOHble CPOKU BCTPEUAIOTCS B CICAYIOIINUX CTAThsIX:

* 4. 1 cT. 136 — cynps, yCTAaHOBUB, YTO MCKOBOE 3asiBJICHUE TTOIaHO B
cyn 6e3 cobIroneHnsT TpeOOBaHMiA, YCTAaHOBJIEHHBIX B cT. 131 m 132
I'TIK P®, BbIHOCUT oIlpenejieHMe 00 OCTaBICHMU 3asiBlIcHUSI Oe3
JBVDKEHUSI, O YeM M3BeIlaeT JIMIIO, ToaBIlee 3asiBieHue, 1 TIPeao-
CTaBJISIET EMY pPa3yMHBbII CPOK ISl KCIIPABJICHUSI HEIOCTATKOB;

* 4. | cr. 147 — nocne NpuHSITUS 3asiBJIEHUsI CYbsl BBIHOCUT OIpe/ie-
JIEHHE O TTOATOTOBKE Aeja K CyIeOHOMY pa3doupaTeIbCTBY U YKa3blBa-
eT OeWMCTBUSI, KOTOPhIE CAeAyeT COBEPLIMTb CTOPOHAM, APYIUM JIMU-
LlaM, YYacTBYIOIIMM B J€Je, U CPOKU COBEPLUCHUS ITUX NECUCTBUNA
IJ11 obecrneyeHus MPaBUIbHOTO U CBOEBPEMEHHOIO PAaCCMOTPEHUS U
pa3pelIeHus 1ea;

* 4, 3 cT. 152 — 110 CJIOXHBIM [IeJlaM C YIETOM MHEHUST CTOPOH CYIbsI
MOXET Ha3HAYUThb CPOK MPOBEACHUS MPEABAPUTEIHLHOIO CyaeOHOro
3aceaHusl, BRIXOISIIMIA 3a peaesibl ycraHoBaeHHbIX [TIK P® cpo-
KOB PacCMOTPEHUS W pa3pellieHus Je;

* 4. 1 cr. 169 — cya MOXET OTJIOXHTD pa3oupaTesIbCTBO Aejia Ha CPOK,
He npeBbliaomii 60 gHel, o XxoaaTaiicTBy 00euX CTOPOH B ciIydyae
MPUHSTUS UMM PELLIEHUS O TIPOBEIECHUU MPOLIETyPbl MEIUALINH;
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* 4. ] cT. 323 — npu nogave aneUISILIMOHHBIX KaJTOObI, IIPEICTABICHUS,
HE COOTBETCTBYIOIIMX TPeOOBAHUSIM, TIPEIYCMOTPEHHBIM CT. 322
T'TIK P®, npu nomade KajloObI, He OIUIAYEHHOM roCyIapCTBEHHOM
TOLIJIMHOM, CyJbsI HE TIO3/ITHEE YEeM Yepe3 MSITh JHEW CO JHS TMOCTYTI-
JIEHUsI >Kajlo0bl, MpPeACTaBAeHUSI BBIHOCUT OIpelneieHUe, KOTOPhIM
OCTaBJISIET Kaj00y, IpeIcTaBlIeHrue 0e3 IBYKEHUSI, M Ha3HayaeT JIu-
1y, TIOJaBIIeMy Xajo0y, MpeacTaBlIeHUe, Pa3yMHbI CPOK IJIST MC-
MpaBJIeHNs] HEAOCTATKOB XaJIOObI, TIPEICTaBICHUs C YIETOM XapaK-
Tepa TaKUX HEIOCTATKOB, a TAKXKE MECTa XKUTEJIbCTBA MJIM MeCTa Ha-
XOXKIEHMS JINLA, TOAABIIEro XKajuo0y 1 Ip.

B 3aBucuMOCTH OT TOTO, KOMYy adpecogansl, TIPOIIECCYATbHBIE CPOKH
JIeJISITCS Ha:

1) cpoku, adpecosannbie cydy (cayxcebHble), BO3IAraloT Ha HETO MpaBa
1 00s13aHHOCTH COBEPIIATH MPEILyCMOTPEHHBIE 3aKOHOM TTPOIIECCyallb-
Hble aeiicTBUs. K TaKOBBIM CJIeIyeT OTHOCUTD CJICAYIOIINE CPOKU:

* u. 2 cT. 62 — omnpeaeneHue o CyaeOHOM ITOPYYEHUH 00SI3aTEAbHO IS
cyna, KOTOpOMY OHO aJpecoBaHO, W JOJKHO ObITh BHITIOJTHEHO B Te-
YeHME Mecsilia CO THSI €r0 TOIyYeHUS;

* 4. 4 cT. 140 — 0 MPUHSATHIX Mepax M0 00eCeYSHUIO UCKA CYIbs WU
CyJl He3aMeTUTEIbHO COO0IIIaeT B COOTBETCTBYIOIIME TOCYIapCTBEH -
HBbIE OpPTaHbl WM OpraHbl MECTHOTO CaMOYIMPABJICHUSI, PETUCTPUPY-
[01l[1e UMYIIIECTBO WIM MIpaBa Ha HEro, UX orpaHuyeHust (oopemMeHe-
HUs), TIEPEXO.T U TIpeKpallieHne;

* cT. 141 — 3agBieHMe 00 0OeCIIEeYeHNH MCKa pacCMaTPUBAeTCs B ICHb
€ro IOCTYIUICHMSI B Cyl 0e3 M3BElLIeHUsI OTBETUMKA, APYTHUX JIMII,
Y4YacCTBYIOILLKX B JIEJIE;

* v, 3 cT. 224 — omnpeneneHus cyaa OrallaloTcs HEMeIICHHO ITOCIe UX
BBIHECEHMSI,

* 4, 2 cT. 232 — 3aMe4yaHMsI Ha TIPOTOKOJI JOJIKHBI OBITh PACCMOTPEHbI
B T€UCHHUE TISITU THEHN CO AHS MX MOJa4Yu U 1Ip.;

2) cpoku, adpecosaHubvie AUYAM, YHACMBYIOUUM & dene:

* CT. 32 — CTOPOHBI MOTYT TI0 COTJIAIICHUIO MEXIY COO0M M3MEHUTh
TEPPUTOPHUAIBHYIO TTOACYTHOCTD JIST TAHHOTO JIeJia 10 TIPUHSTHS €TO
CYIOM K CBOEMY IIPOU3BOACTBY;

* 4. | cT. 42 — TpeThU JUIIa, 3asIBISIONINE CAMOCTOSITeJIbHEBIC TPeOOBa-
HUSI OTHOCHUTEJIBHO TIpeaMeTa CTIIopa, MOTYT BCTYIIUTD B JIEJI0 0 TIpH-
HSITUSI CYIeOHOTO MOCTAHOBJICHMSI CYIOM IIePBOIl MHCTAHIIUM;

* CT. 146 — OTBETUYMK ITOCJIC BCTYIJICHUSI B 3aKOHHYIO CHUJTY pelleHUsI
cyna, KOTOPBIM B MCKE OTKa3aHO, BIIPABe MPEIbSIBUTD K UCTILY MCK O
BO3MEILEHUM YOBITKOB, IMMPUYMHEHHBIX €My MepaMu I10 obecrede-
HUIO UCKa, IPUHITLIMU I10 IIPOChOE UCTLIA;

e cT. 231 — nua, yJacTBYIOIIME B Jiejie, MX TIPEeICTaBUTEIN BITpaBe 03-
HAKOMUTBCS C TIPOTOKOJIOM U B TEYEHME IISITH THEI CO JTHS €TO IO/~
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MKYCaHUs MOJaTh B MUCbMEHHOU (hopMe 3aMedyaHUsT Ha TTPOTOKOJ C
yKa3aHWEeM Ha JOMYIIeHHbIC B HEM HETOUYHOCTH M (MJIM) Ha ero He-
MOJIHOTY;

* 4, | cT. 237 — OTBETUYMK BMpaBe MOAATh B Cy/, MPUHSBIINI 3a04HOE
peleHue, 3asBjIeHre 00 OTMEHE 3TOTO PeIlIeHUs Cyla B TEUCHUE Ce-
MM IHEI CO IHSI BpYYEHMSI eMYy KOITUM 3TOTO PEIICHMS;

3) cpoku, adpecosanuble AuyaM, COOCUCMBYIOUWUM OCYULeCBACHUID
npagocyousi, u UHbIM AUYAM:

* 4. 3 cT. 57 — IOJDKHOCTHBIE JIMLIA WIIM TpaxkIaHe, He UMEIOIIe BO3-
MOXHOCTH TPEACTaBUTh NCTPeOyeMOoe N0KAa3aTeIbCTBO BOOOIIE WIIN
B YCTAHOBJICHHBII CyIOM CPOK, TOJDKHBI U3BECTUTH 00 3TOM CYII B Te-
YeHUe TISATH JHEM Co THS MTOIydYeHHUs 3aIlIpoca ¢ yKa3aHueM IIPUYMH;

* 4. 1 cr. 70 — nuI0, BHI3BAHHOE B KAuyeCTBE CBUIAETEINsI, 00sI13aHO
SIBUTBCS B Cy/I B HA3HAUYEHHOE BpeMs U AaTh IMPaBIMBbIE MOKA3aHUSI;

* u. 1 ct. 106 — B TeyeHUe OECSITU OHEU CO OHS IMOJYYECHUST KOITHU
oIpeaeeHUs Cyaa O HAJIOXKEHUU CyAeOHOro 1mTpacda Juilo, Ha KOTO-
poe HajoXeH ITpad, MOXET OOpaTUThCS B CyH, HaJOXWBIIWI
mrpad, ¢ 3asIBJICHUEM O CIIOKEHMU WM 00 YMEHbIIIEHUU 1Tpada;

e 4, 2 cT. 168 — B cilyuae, eclii BbI3BAaHHBIN CBUAETENb, 9KCIEPT, CIIe-
LIMAJIUCT, TIEPEBOAUMK HE SIBUJICS B CyleOHOE 3acelaHue Mo MpUIn-
HaM, IIPU3HAHHBIM CYyIOM HEYBaxKUTEJIbHBIMU, OH MOXET OBITh IO/~
BEprHyT wITpady B pasMepe N0 OOHOI ThICSIUM pyoOseii. CBuaeTelb
MpU HesIBKe B CyAeOHOe 3acenaHue 0e3 yBaKWUTEIbHBIX MPUYMH 110
BTOPUYHOMY BBI30OBY MOXKET OBITh IOABEPIHYT MPUHYIUTEIBHOMY
NpUBOLY;

* 4. 1 cT. 226 — 1IpU BBISIBJICHUHU CJTydyaeB HapyIIeHUsI 3aKOHHOCTH CYJI
BIIpaBe BBIHECTU YaCTHOE OIIpee/IeHre U HAIIPaBUTh €ro B COOTBET-
CTBYIOIIME OpraHU3alUK WA COOTBETCTBYIOIINM JOJKHOCTHBIM JI -
11aM, KOTOpble 00s13aHbl B T€UEHUE MECSIa COOOIINUTh O MPUHSITHIX
WM Mepax.

I1o cnocoby ucuucaenus cpoxu KiaccuPUIUPYIOTCS Ha CPOKU, OIpe-
JesIsieMble:

1) mounoii karendapuoii damoii uau damoil cogepuieHust coobimus, KO-
TOpPOE HEU30EXKHO HOJIKHO HACTyNUTh. CPOKM, OIpeaesisieMble TOUHOM
KaJieHAApHOM 1aToi, UCUUCISIIOTCS NHSIMU. [10 OKOHYaHUM oTnpeaesieH-
HOTO JTHS 3aKaHYMBAETCS 1 CaM IpoliecCyalbHbIl cpoK. Eciu cpok ObLT
YCTaHOBJICH KOHKPETHOM JaTOil M BpeMEHEM, TO TaKOM CPOK MCTEKaeT B
TOT JIeHb 1 B TO BpeMsl, Ha KOTOpPOe ObLT Ha3HAYCH:

e 4, 2 cT. 58§ — OCMOTp 1 UCCIIeIOBAaHNUE T0KA3aTEIbCTB ITPOU3BOISITCS
CYIOM C U3BEILIEHUEM JIUII, YIaCTBYIOIIMX B JIeJie, OMHAKO X HesIBKa
He MPEMNATCTBYET OCMOTPY M MCCIIeIOBAHUIO;

e CT. 153 — cynpsi, Ipr3HAB JeJI0 TTOATOTOBICHHBIM, BBIHOCHUT OTIpe/ie-
JIeHUe O Ha3HaYeHUH €Tro K pa30UpaTeIbCcTBY B CyIeOHOM 3aceaHUM,
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M3BeIlaeT CTOPOHbBI, IPYTUX JIUII, YIACTBYIOIIMX B IeJiEe, O BPEMEHU 1
MECTE PACCMOTPEHUS JI€J1a, BBI3BIBAET APYTUX YYACTHUKOB MPOLIECCA;

e 4. 3 cT. 169 pu 0T/I0KEHNU pa3dbupaTeIbCTBA Aejia Ha3HAYACTCS 1a-
Ta HOBOTO CYZeOHOr0 3acefaHus C y4eTOM BPEeMEHU, HEOOXOIUMOTO
IUIST BbI30BAa YYaCTHUKOB IIpoliecca WM MCTpeOOBaHMSI moKaza-
TEJIbCTB, O YeM SIBUBILIMMCS JINLIAM OOBSIBIISICTCS IO paciucKy. He-
SIBUBIIMECS JINLIA U BHOBb TIpUBJIEKacMble K YJaCTUIO B IIpoliecce
JINIIa M3BEIIAlOTCSl O BpEMEHM M MECTe HOBOTO CyneOHOro 3acema-
HUSL;

* 4. 2 cT. 321 — aneanauMoHHBIE Xano0a, MpeacTaBIeHUE MOTYT OBITh
TIOIaHBI B TEUCHWE MeCSIIa CO THS TIPUHATHAS PEIICHNS CyIa B OKOH-
yaTeJIbHOM (hopme;

* 4. | cT. 428 — UCIOIHUTEIbHBIN JTUCT BBIAAETCS CYIOM B3bICKATEIIO
TocJie BCTYIUICHUS CyIeOHOTO MMOCTAHOBJICHUSI B 3aKOHHYIO CUITY, 3a
HMCKJIIOUCHVEM CIy9aeB HEMEIJICHHOTO UCIIOJHEHHUS, €CJIM UCITOJTHU-
TeJIbHBIN JIMCT BBIAACTCSI HEMEIUIEHHO ITOCje MPUHSATUSI CYIeOHOTo
TMOCTAHOBJICHUS U IIP.;

2) nepuodom epemenu:

e cT. 128 — cynpst BeICBUIAET KOIMIO CyIeOHOro mprkKasa JOIKHUKY,
KOTOpHIH B TeueHUe 10 THEN co THS MOJydeHUS TIprKa3a MMeeT Ipa-
BO IIPEACTaBUTH BO3PaKeHMUsI OTHOCUTEIBHO €TI0 MCIIOJTHEHUS;

ey, 2 cT. 290 — B cliyyae, eC/IiM OpraH, YIIOJHOMOYEHHBII YIIPaBJIsATh
COOTBETCTBYIOIIIMM MMYIIECTBOM, 00paIlaeTcsl B Cyl ¢ 3asBIeHUEM
JI0 UCTEYEHMSI TOa CO IHSI IMPUHATHUS HEIBMXKMMOM BEIlM Ha ydeT
OpraHoOM, OCYIIECTBIISIIOIINM TOCYIapCTBEHHYIO PErUCTpalIMIo IIpaBa
Ha HEABMKMMOE UMYIIIECTBO, CYIIbsI OTKA3hIBACT B IPUHSITUN 3asIBJIC-
HUS U Cy[ IIpeKpalliaeT IIPOU3BOICTBO I10 ey,

* 4.2 cT. 376 — cyneGHbIe MOCTAHOBJIEHUS MOTYT OBITH 00XXaJIOBaHbI B
CyJI KacCallMOHHOI MHCTAHIIMU B TCUCHUE IIECTU MECSIIICB CO THS X
BCTYIUICHUS B 3aKOHHYIO CHJTY;

« u.2cr. 3917 — cylneOHbIe TTIOCTAaHOBJICHUS], YKa3aHHbIC B 4. 2 CT. 391!
I'TIK P®, MoryT ObITb 00Kaj0BaHbI B MMOPSIIKE HAA30pa B TEYCHUE
TPeX MECSILIEB CO THS MX BCTYIICHUS B 3aKOHHYIO CUITY;

e cT. 332 — yacTHag kajo0ba, IpeacTaBleHue MPOKYypopa MOTYT ObITh
MOJAHKI B TeUeHME 15 MTHEH CO THSI BRIHECEHMS OIpeAcICHUS CyI0M
MepBOil MHCTAHIIUM U JIp.;

3) onpedensiemovie Mecmom, KOMopoe OHU 3AHUMAIOM cpedu npoueccy-
ANbHO pecnameHmupyemuvix 0eticmeuil:

* 4, 3 ¢T. 3 — 110 COTJIallIEeHUIO CTOPOH TTOABEAOMCTBEHHBIN CYyIy CIIop,
BO3HUMKIIIMKA M3 TPaXkIaHCKO-IIPABOBLIX OTHOIICHUIA, M0 MPUHSITUS
CYIOM IEPBOi MHCTAHLIMU CyAeOHOr0 IIOCTAaHOBJIEHMSI, KOTOPBIM 3a-
KaHYMBAETCsI paCCMOTPEHME TPaXkIaHCKOTO Jiejia TI0 CYIIECTBY, MO-
JKeT OBITh IIepelaH CTOPOHAMM Ha paCCMOTPEHUE TPETECKOro Cya;
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* 4.2 cT. 19 — caMOOTBOI I OTBOM AOJKEH OBITh MOTUBUPOBAH U 3a-
SBJICH JI0 Hayajia pacCMOTPEHUSI JeJia IO CYIIECTBY;

e 4. 1 cT. 43 — TpeThM UL, HE 3aSBISIONINE CAMOCTOSTEIbHBIX TPe-
0oBaHUIT OTHOCUTEJILHO IIPEeAMETA CIIOpa, MOI'YT BCTYIIUTD B JEJIO Ha
CTOPOHE MCTIIA WM OTBETYMKA 10 TIPUHSTHS CYJIOM MEPBO MHCTAH-
LU CyeOHOTO MOCTAHOBJIEHUSI 110 AEY, €CJIA OHO MOKET MOBJIUSThH
Ha UX [IpaBa WIK 00S13aHHOCTH 110 OTHOLLIEHUIO K OIHOI U3 CTOPOH;

* CT. 137 — OTBETYMK BIpaBe A0 MPUHATHUS CYIOM PEIICHUS TPeIbsi-
BUTh K HCTIy BCTPEUHBI WCK IS COBMECTHOIO PACCMOTPEHUS C
[epBOHAYAIbHBIM UCKOM;

e CT. 153 — cynps, Ipu3HAaB JeJI0 ITOATOTOBIIEHHBIM, BBIHOCUT OIIpeIe-
JIEHHE O Ha3HAYEHUHU €T0 K pa30upaTesIbCTBY B CyIeOHOM 3acelaHunu,
M3BEIAeT CTOPOHBI, IPYIUX JIKLI, YYACTBYIOIIUX B IeJie, O BPEMEHU 1
MECTE paCCMOTPEHUsI Jiejia, BhI3bIBAET APYTMX YYaCTHUKOB Mpoliecca
U JIp.

§ 3. TEYEHME NPOLECCYAJIbHbIX CPOKOB.
noPAA0K NPOAJIEHUSA U BOCCTAHOBJIEHUSA

[TpoueccyayibHbII CPOK TEYET HEMPEPHIBHO, B HEIO BKJIIOYAIOTCS
Kak pabouue, Tak U Hepaboumne nHU. MIcKiIOUeHUe: eciiu TocIeIHUi
JIeHb CPOKa IIPUXOAUTCSI Ha HepabOo4uii 1eHb, TO €r0 OKOHYAHUEM CUM-
TaeTcs CASAYIOLINIA 32 HUM pabOuMii 1eHb.

TedeHue IIpoOIIECCYaTLHOTO CPOKA, MCUMCIIIEMOTO TOIaMU, MeCsI-
LaM¥ WIX JHSIMM, HAYMHAETCs Ha CJIICNYIOLIMIA IeHb I10C/e AaThl WIN
HACTYIIJICHUSI COOBITUS, KOTOPBIMHU OIIPEAESIEHO €ro Hayajo.

IIpoueccyanbHBI CPOK, UCUMCISIEMBII TOAaMU, UCTEKAET B COOT-
BETCTBYIOLLIME MECSI] U YUCJIO TIOCIeIHETo Tona cpoka. CpoK, MCUMCISI-
€MBIii MeCsILIaMK, UCTEKAET B COOTBETCTBYIOLIEE YMCIIO MOCIEIHETO Me-
csua cpoka. B ciyyae, eciim oKOHYaHUE CpoKa, UCUMCISIEMOTO MeCs -
LaMM, IPUXOAUTCS Ha TaKOM Mecs1l, KOTOPhIA COOTBETCTBYIOIIETO
Ylcjia He MMEEeT, CPOK UCTEeKAaeT B IOC/IeIHMIA IeHb 3TOT0 MecslLia.

[IporeccyanbHOe neiicTBUE, IS COBEPILIEHUs] KOTOPOTO YCTAaHOBJIEH
MPOLIECCYaTbHbI CPOK, MOXKET ObITh COBEPILIEHO J0 ABAALIATH Y€ThIPEX
4acoB IOCJIEAHEro JH cpoka. B ciyuae, eciin xkajnoba, JOKYMEHThI WiIn
JNIeHEeXXHBIe CYMMBI ObUIM CIaHbl B OpTaHM3allMI0 TOYTOBOM CBSI3U 110
JBaJIATH YEThIPEX YaCOB MOCJCAHETO IHS CPOKa, CPOK HE CUMTAETCS
IIPOITYILIEHHBIM.

B cnyuae, ecnu mpolieccyajibHOE nefiCTBUE TOJKHO OBITh COBEp-
IIEHO HETIOCPEACTBEHHO B Cyle WJIMU APYTrOoil OpraHu3aluu, CPOK UCTe-
KaeT B TOT Yac, KOIrJa B 3TOM CYJ€ WJIM 3TOM OpraHU3aluy 10 YCTaHOB-
JIEHHBIM IIpaBUJjIaM 3aKaHYMBAETCsI pabOUYMil AeHb WM NTPEKPaLAlOTCs
COOTBETCTBYIOILME OITePALIUU.
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[To obmeMy mpaBuly UCTEYEHUE MPOIIECCYaTbHOTO CPOKa BeUET
npeKpalleHue MpaBa Ha COBEPIIEHUE OINPEAeIeHHOTO Mpolieccyalb-
Horo aeiictBus. Ho cienyet yduThiBaTh HAJIMUKME CIIeLMATbHbBIX IIPABUIIL:

1) ecnu 3ag9BJICHO U YIOBIETBOPEHO XOAATANCTBO O BOCCTAHOBJICHUU
MPOLECCYaTbHOTO CPOKa;

2) ecli CPOK YCTAHOBJIEH JJISI UCTIOJIHEHUST ONpeAeIeHHbIX 00s13aH -
HOCTEM COOTBETCTBYIOIIMMU OPTraHU3aUSIMU WA COOTBETCTBYIOLINMU
JMOJDKHOCTHBIMU JntiamMu. O0si3aHHOE JIMIIO JTOJKHO COBEPIINUTH OTIpe-
NleJICHHbIE NEWCTBUSI B YCTAaHOBJIEHHBIN cpok. Ha Takoe auiio Moxer
OBITh HaJIOXEH mTpad B CBSI3U C HEUCIIOJHEHMEM TpeOOBaHUI cya.
Hanoxenune mrpacda He 0CBOOOXIaeT COOTBETCTBYIOIIMX JTOJIK-
HOCTHBIX JIUL OT 00SI3aHHOCTU COOOIIUTh O MPUHATHIX Mepax (cT. 226
I'TIK P®).

B I'TTIK P® nipenycMoTpeHa BO3MOXHOCTb MTPUOCTAHOBJICHUSI, TTPO-
JUIEHWST U BOCCTAHOBJIEHUSI MPOLIECCYATbHBIX CDOKOB.

IMpuocraHoB/eHue NpoueccyajbHOr0 CpOKa — BPEeMEHHAsi OCTAaHOBKA
B COBEPIIIEHUU TPOIIECCYaTbHBIX NEMCTBUI TTO0 paCCMOTPEHMIO ea,
00yCJI0BJIeHHAs1 BOSHUKHOBEHMEM HEIPEABUACHHBIX TPEHSITCTBUN 00b-
€KTMBHOIO XapaKTepa, Ha YCTpaHeHUEe KOTOPBIX TpeOyeTcst BpeMsi. Te-
YeHMe BCeX HEMCTEKIINX MPOLeCCyaTbHBIX CPOKOB MPUOCTAaHABIMBA-
€TCS OJJHOBPEMEHHO C MPUOCTAHOBJIEHUEM MPOU3BOJACTBA IO JENy.
CpoK mpuOoCTaHaBIMBAECTCSI HAa BCE BpeMsl IPUOCTAHOBICHUS IIPOU3-
BojcTBa 1o ney. Co aHsS BO30OHOBIEHUMS MTPOMU3BOACTBA IO JeTy Teue-
HHE CPOKOB MPOIOJXKAETCS, U BCe HEOOXOIUMbIe NeHCTBUS HOKHBI
OBITb COBEpIIEHBI B OCTaBILIeeCs BpeMsI.

[Tponnenue mpoieccyaabHOTO CpoKa — NEHWCTBUE COOTBETCTBY-
IOLIETO Cyaa MO YCTAaHOBJEHUIO TOMOJIHUTEIbHOTO BPEMEHU, HEOOXOI 1 -
MOTO JUISI COBEpILIEHUS ITPOLIECCYaTbHOIO IEUCTBUSI, HE BHIITOJTHEHHOTO
10 KaKUM-JIM0O MpUYMHAM B IMePBOHAYATbHO YCTAHOBJIEHHBIN CyIOM
cpok. IpoaneHuIo momiexar TOJbKO CPOKHU, YCTAHOBJIEHHBIE CYyIOM,
3aKOHHbIE CPOKU MPOJJICHBI OBITh HE MOTYT.

BoccranoBiienue npoueccyaibHbIX CPOKOB — JEHCTBUE Cylla 10 aHHY-
JIMPOBAHMIO MOCJEACTBUI ero Tmpomycka. B coorBeTcTBUM co cT. 112
T'TIK P® mocnencTtBueM MpoOITycKa CpoKa SIBJISIETCS MoralleHne mpaBa
Ha COBEpIIEHUE MPOoliecCyaTbHOTro NeicTBUs. BoccTaHoBIEHUE €CTh He
YTO MHOE, KaK BOCCTAaHOBJIEHME MpaBa Ha COBEPIIEHUE Mpolieccyalb-
HOTroO AeHCTBUS Oe3 Ha3HAUYEeHMST KaKOro-JI1M00 JOMOJHUTEIbHOIO CPOKa.
DTUM BOCCTAaHOBJICHHUE OTIMYACTCS OT MpoaieHUus1. BoccTaHOBICHUIO
MOJIEXXAaT TOJIbKO 3aKOHHbBIE CPOKU.

3asBlIeHEe O BOCCTAHOBJIECHUM IMPOIYILIEHHOTO MPOLEeCCyaabHOTO
CpOKa IoJaeTcs B CyI, B KOTOPOM HaJIeXKaa0 COBEPIIUTD MPOLIecCyalb-
HOE NeiiCTBMEe, U pacCMaTpUBaeTCs B CyneOHOM 3acenanuu. Jiuma, yda-
CTBYIOIIIME B Jejie, U3BEIIAIOTCS O BpEMEHM U MECTe CyIeOHOro 3acena-
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HUSI, OJHAKO UX HesIBKA HE SIBJISIETCS TIPETNSITCTBUEM K Pa3pelIeHUIO T10-
CTaBJICHHOTO Iepell CyIoM BOMpoca.

OQHOBPEMEHHO ¢ TMojavell 3asiBJeHUs] 0 BOCCTAHOBJICHUU MPOTTY-
LIEHHOTO MPOLIECCYATIbHOTO CPOKa AOJKHO OBITh COBEPLIEHO HEOOXO-
JMMOe TpolieccyaibHOe JefcTBUE (MofaHa Xajioda, MpeacTaBiaeHbl 10-
KYMEHTBI), B OTHOIIIEHUH KOTOPOTO MPOITYILIEH CPOK.

CpoKM BOCCTAaHABIMBAIOTCS TOJIBKO 1O YBaXUTEIbHOW TIPUUMHE,
BOIPOC O XapaKTepe KOTOPOi pa3peliaeTcsi CyJoM C y4eTOM KOH-
KPETHBIX 00CTOSITENIbCTB Neia. Kak mpaBuiio, B KauecTBe YBaXXUTEIbHOMN
MPUYMHBI TIPOIMYCKa CPOKa CJIeNyeT pacCMaTpUBaTh TaKOEe OOCTOSITE b=
CTBO, KOTOpPOE MOMEIIAI0 yYacTBYIOIIeMY B Jiejie JIMIY COBEPUIUTh BO-
MPEeKHU ero XeJaHWIo MpoleccyalbHOe AeCTBUE B YCTAHOBIEHHBIN 3a-
KOHOM cpok. [Tpu aToM 3asiBUTENb TOJIKEH J0KA3aTh Cyay HaJIM4yue Ta-
KUX TIPETISITCTBUIA.

3asBlieHHe O BOCCTAHOBJEHUHU MPOMYILIEHHOTO MPOIECCYaTbHOTO
CpOKa, YCTAaHOBJIEHHOTO 4. 2 cT. 376, 4. 2 c1. 3912 m 4. 2 cr. 391'' TTIK
P®, nmogaercst B ¢y, pacCMOTPEBIINI €10 TIO TIEePBOl MHCTAHIIMU.
YKazaHHbIN CPOK MOXET ObITh BOCCTAHOBJIEH TOJIbKO B UCKJIIOYUTEb-
HBIX CJIydasiX, KOTrJa Cy MpU3HAeT YBaXUTEeJbHBIMU MPUUMHBI €r0 MPOo-
IycKa 110 00CTOSITETLCTBAM, O0BEKTUBHO MCKITIOUAIOIIMM BO3MOXHOCTh
MoJlauyu KaccallMOHHOUW WM HaA30PHOU XanoObl B yCTAHOBJIEHHBIN
CPOK (Tsixenast 00J1e3Hb JINA, TTOAAIOLIETO XaJlo0y, ero 6eCrnoMoIlHOe
COCTOSTHUE U JIp.). YKa3aHHbBIE 00CTOSITEIbCTBA JOJIKHBI MMETh MECTO B
MEepUOJ He TO3/IHEe OHOTO rojia Co IHS BCTYIJIEHUS] 00KalyeMoro cy-
JeOHOTO MOCTAHOBJIEHUST B 3aKOHHYIO CHJTY.

Ha onpenenenue cyna o BocctaHOBJIEHUU WM 00 OTKa3e B BOcCTa-
HOBJIEHUH TIPONYILEHHOTO MPOLIECCYyaIbHOTO CPOKa MOXKET OBbITh MO-
JlaHa yacTHasl xayoba.



fmasa6. CYAEBHbIE PACXOAbI U LUTPA®DI

§ 1. Ilonamue u éudvt cyoetnwvix pacxo0oe
§ 2. Cyoebnvie mmpadhot

§1. NOHATUE U BUAbI CYAEBHBIX PACX00B

CoBpeMeHHbIe PbIHOYHBIE OTHOIIeHUs1 Poccuu co3znaioT
YCIIOBUSI, IPU KOTOPBIX CYIIECTBOBAHUE U Pa3BUTHUE TPaXIaHCKOTO
000poTa BO MHOTOM 3aBUCUT OT JOOPOCOBECTHOCTU (PUBMUECKUX U
IOpUINYECKUX JIULL IPU UCTIONTHEHUM 00s13aTesibeTB. OOpalasch B Cy/,
3aMHTEPECOBAHHOE JIUIO0 O0SI3aHO YIJIATUTh TOCYTapCTBEHHYIO MOMI-
JIUHY, pa3Mep KOTOPOI 3aBUCUT OT B3bICKUBAEMO CYyMMHBI (LIEHBI UCKa),
a TIpy HEOOXOMMMOCTH HECTH MHBIE TTPOLIeCCYATbHbIE M3IEPXKKM.

7151 BO3MEIIEHUsI TOCYIapCTBY CyAEOHBIX PACXOIOB, TOHECEHHBIX Ha
cofiepKaHue CyneOHOM CUCTeMbI U 00ecIiedeHNe ee IeSITeIbHOCTHU 3aKO0-
HOM, OTpele/ieHHbIe PacXo/bl BO3JIaraloTcsl Ha TeX, KTO o0paliaercs B
CyJ 3a 3alllUTOM.

B I'TIK P® He nmpuBoauTCS onpeaesieHne CyIeOHbIX pacXoIoB, yKa-
3aHO JIMIb, YTO CyNeOHbIE PACXOAbl COCTOSIT U3 TOCYAAPCTBEHHOU MO~
IIJIMHBI U U3IEePKEK, CBSI3aHHBIX C PACCMOTPEHNEM JeJia.

[Ton cyneGHbIME pacxomamu MoIpa3yMeBaIOTCs 3aTPaThl, CBSI3aHHbBIE C
paccCMOTPEHUEM U pa3pelieHUeM Aes B MOPsIIKe IPakIaHCKOIoO CyI0Ipo-
M3BOJICTBA, BO3JIaraeMble Ha JIMII, YYaCTBYIOIIMX B JeJie, B LEISIX UX BO3-
MEIIEHUS TOCYIapCTBY ¥ MHBIM YYaCTHUKAM TPakKIaHCKOTO Tpoliecca.

CyneOHbIe pacXo/ibl BHITTOJHSIOT HE TOJbKO KOMIIEHCALIUOHHBIE
ynkimu. O6GsI3aHHOCTh UX HECEHUS BBICTYMNAeT KakK (pakTop Tpeny-
MpeXAeHUST HEOOOCHOBAHHBIX OOpaIIeHUI B CY/I.

CornacHo HK P® rocyaapcTBeHHas MONLIMHA — 3TO cOOp, B3UMae-
MBIl C JIUIL IPU UX OOpallleHUU B TOCYNapCTBEHHbIE OPTaHbl, OPTaHbI
MECTHOTO CaMOYTIpaBJIeHUSI, UHbIE OpTaHbl U (MJIN) K JOJKHOCTHBIM
JIA1IaM, KOTOPBIE YITOJTHOMOYEHBI B COOTBETCTBUU C 3aKOHONATEIbHBIMU
akTamu Poccuiickoii @enepaiiuu, 3aKkoHOJATEIbHBIMU aKTaMU CyObeK-
ToB P® 1 HOpMaTUBHBIMU TTPAaBOBBIMU aKTaMW OPTAaHOB MECTHOTO ca-
MOYITPABJICHHUSI, 32 COBEPIIEHUE B OTHOIIEHUYU 3TUX JIML IOPUIAYECKU
3HAYUMBbIX I€HCTBUIA.

K ropuanuecku 3HaUMMbIM I€HICTBUSIM, 32 COBEPIIIEHUE KOTOPBIX
B3MMaeTCs TOCyIapCcTBeHHAs MOIIJIMHA B paMKaX IPaXkIaHCKOTO CYI0-
MPOU3BOJCTBA, MOXHO OTHECTHU: NEUCTBUS CyAa MO PACCMOTPEHMUIO,
pa3pelieHnIo, IeEPecMOTPY AeJT, BbIIauy JOKYMEHTOB.

locynmapcTBeHHOI MONLIMHON OIIAYMBAIOTCS KaX10€ UCKOBOE 3a-
sBJieHUe (TIepBOHAYAIbHOE BCTPEUHOE), 3asBJI€HUE TPEThEro JINla, 3a-
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SIBJISIIOIIETO CAMOCTOSITeJIbHBIE TPEOOBaHMS Ha TIPEIMET Criopa B yXe
HayaToM Tpoliecce, 3asBjieHue (3kajao0a) 1o aejgaM 0co00oro mpou3Bo-
CTBa, aleJUISILMOHHbIE, KaCCAllMOHHbIC UM HAA30pHBIE Kaa00Hhl,
a TaKXe 3a BbIa4y TOKYMEHTOB, HAXOSIIIMXCS B ieJie, U 32 TTOBTOPHBIE
KOIMHM CyIeOHBIX PEIIeHUI W OIpeae/IeHnii, O Bblaavye AyOImKaTa 1uc-
MOJIHUTEILHOTO JINCTA.

[lens B3MMaHUsT TOCYIapCTBEHHOM MOIUIMHBI B cpepe cynonpouns-
BOJICTBAa — BO3MECTHUTD 3aTpaThl, KOTOPbIE HECET POCCUIICKOE rocynap-
CTBO B CBSI3U C OCYIIECTBICHHEM MPABOCYAMS I10 TPAXKIAHCKUM JIeIaM,
a TaKxKe 3aTpaThl 1OOPOCOBECTHBIX CYOBEKTOB.

[Tpu ycTaHOBIEHWY TOCTIONUIMHBI, €€ Pa3MepOB, MOPSAKa YIIIaThI,
MPEeIOCTaBICHUH JIBTOT 10 TOCHOIUIMHE 3aKOHOAATEIb YUUTHIBAET CO-
LUAIbHYIO 3HAUMMOCTD T€X WJIM MHBIX JeJI, HEOOXOAMMOCTb obecreyue-
HUS JOCTYIMTHOCTHW MPaBOCYIMST MCXOMSI U3 TOTO, YTO TIpaBa M CBOOOIBI
YyeJIoBeKa IPU3HAIOTCS BBICIIEH LIEHHOCThIO, a MX 3alllUTa SBISICTCS
00513aHHOCTBIO TOCYIapCTBa.

B cootBercTBuM ¢ 11. 3 cT. 3 HK P®D HemomycTUMBI HAJIOTW U COOPBI,
MPEeNATCTBYIONINE pean3aliy I'paxXiaHaM1i CBOUX KOHCTUTYLIMOHHBIX
npas. K yucily BaKHEUIIMX U3 TaKUX IIpaB OTHOCUTCS IIPaBO KaXXIOI'0
Ha Cy[IeOHYI0 3alllUTy €ro IpaB U CBOOO/I.

K miaTenplmkaM rocynapCTBEHHOM MOIUIMHBI IPU OOpallleHUU B
CyI OTHECEHBI: (hU3MYeCcKue Julla, OpraHu3alii, THOCTPAHHbIE TPaxK-
JlaHe U JTulia 0e3 TpaxkJIaHCTBa, MHOCTPAaHHBIE OPTaHU3AIM.

T'ocynmapcTBeHHasT MONIIMHA MOXET YIUIAYMBATHCS B HAJIMYHON U
6e3HannuHoM popme. DakT yriaThl TOCYAapPCTBEHHON MOIUIMHBL B 0€3-
HaJIMYHOU (popMe MOATBEPKAAETCS TUIATEXKHBIM TTOPYYEHUEM C OTMET-
KOil 6aHKa 0 ero ucrnogHeHur. PakT yriaThl TOCYIapCTBEHHON I10-
LIJIMHBI B HAIMYHOM (popMe MOATBEpXKIaeTcs MO0 KBUTAHLIMEH ycTa-
HOBJIEHHOUW (hOpMbI, BbIJaBaeMOM IJIaTeIbIINKY O0aHKOM, 10O
KBUTaHIMEN, BbIIaBaEMOM MTOJKHOCTHBIM JIMIIOM MJIM KacCoM opraHa,
KOTOPBIM IIPOM3BOAMIACH OILIATA.

Pa3mepsl rocynapcTBEeHHOM MONIUIMHBI MO JIejaM, paccMaTpuBa-
eMbiM BepxoBHbiM Cynmom P®, cynamu oOmieii 10pucaIuKIIMKU, MUPO-
BBIMU CYJIbSIMU, YCTAHOBJIEHDI B CT. 333" HK PO.

TocnonunHa yriaumBaeTcs B CASAYIONIUX pa3Mepax:

1) mpu nmomaye MCKOBOTO 3asBJIEHUS UMYIIIECTBEHHOTO XapakKTepa,
aIMUHUCTPATUBHOTO MCKOBOTO 3asIBJIEHUSI UMYIIIECTBEHHOIO XapaK-
Tepa, MoAJIeKallluX OLIeHKe, IIPH LIeHe MCKa:

+ 10 20 000 py6. — 4% ueHbI Mcka, HO He MeHee 400 pyo.;

* o120 001 py6. 1o 100 000 py6. — 800 py6. mroc 3% cyMMBbl, IIPEBbI-
warorieit 20 000 py6.;

« ot 100 001 py6as mo 200 000 py6seit — 3200 py6. mnoc 2% CyMMBI,
npesbitaronieit 100 000 pyo6.;
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* 01200 001 py6. 1o 1 000 000 py6. — 5200 py6. mutioc 1% cymmbl, Iipe-
permatoniei 200 000 pyo.;

 caoiuze 1 000 000 py6. — 13 200 py6. mwitoc 0,5% cyMMbl, IIpeBbIILIa-
toteii 1 000 000 py6., Ho He Gostee 60 000 pyo.;

2) mpu nojaue 3asiBJICHUs 0 BhIHECEHUHU cyaeOHoro nprukaza — 50%
pasMepa rocyaapCTBEHHOM IMOLLJIMHbBI, B3MMaeMOU IIpH MoJaue UCKO-
BOTO 3asIBJIEHUST UMYIIIECTBEHHOTO Xapakrepa (monam. 1 m. 1 cT. 3331
HK PD);

3) mipM mmojgave MCKOBOIO 3asiBJICHUSI MMYIIECTBEHHOIO XapakTepa,
He MOJJIeXKAallleTo OLEHKE, a TAKXKe MCKOBOTI'O 3asiBJICHUSI HEMMYIIECT-
BEHHOTO XapakTepa:

o s pusnyeckux auu — 300 pyo.;
s opranusaunii — 6000 pyo.;

4) mpu TI0Jaue Ham30pHOM XXKaJo0bl — B pa3Mepe TOCyIapCTBEHHOMN
MOILIMHBI, YIJIAYMBaeMO IIpY ITofa4Ye UCKOBOTO 3asiBJICHMSI HEUMYIIIE-
CTBEHHOI'O XapaKTepa,

5) rpu nojgaye MCKOBOTIO 3asiBJIEHUS O pacTopxeHuun opaka — 600 pyo.;

6) npu mogaye aAMUHUCTPATUBHOIO UCKOBOTO 3asIBIEHUsI 00 OCIa-
puBaHUM (IIOJHOCTHIO MM YaCTUYHO) HOPMATUBHBIX IIPABOBBLIX aKTOB
(HOpMaTUBHBIX aKTOB) TOCYAapCTBEHHBIX opraHoB, LleHTpaibHOTO
6anka P®, rocynapcTBeHHBIX BHEOIOIKETHBIX (DOHIOB, OPTaHOB MECT-
HOTO CaMOYIpaBJIeHUS, TOCYIapCTBEHHbBIX KOPIIOPaLlMii, JOJKHOCTHBIX
JIAII, a TAKXKe aIMUHUCTPATUBHOTO MCKOBOTO 3asiBJIeHUs 00 ocTiaprBa-
HUM HEHOPMAaTUBHBIX ITpaBoBbIX akToB I1pe3uneHra PO, Coera Dene-
pauuu PenepanbHoro Codpanus PD®, I'ocynapcrenHoi dymbr Dene-
panbHoro Cob6panust P®, [NpaButensctBa PP, [IpaBuTe1bCcTBEHHOM
KOMMCCHU MO KOHTPOJIIO 32 OCYIIECTBICHUEM MHOCTPAHHBIX MHBECTH-
it B Poccuiickoit Menepannm:

o st pusmyeckux auir — 300 pyo.;
* st opranm3anuit — 4500 py6.;

7) 1ipu 1omave aiMUHUCTPATUBHOIO MCKOBOTO 3asiBICHUS 00 ocra-
pUBaHUU aKTOB (perepasbHbBIX OPTAHOB UCTIOJTHUTEIBHON BJIACTH, MHBIX
(benepanbHBIX TOCYIapcTBEHHBIX OopraHoB, LleHTpanbpHoro 6anka Poc-
cuiickoit Penepaliiy, rocyIapcTBEHHBIX BHEOIOMKETHBIX (POHIOB, CO-
JepKaliux pa3bsiCHEHUSI 3aKOHOIATEIbCTBA U 00J1afaolnX HOPMATHUB-
HBIMU CBOMCTBAMU:

o 1ns pusnyeckux auu — 300 pyo.;
» st opranuzauuit — 4 500 py0.;

8) Tpu rmogave aqMUHNUCTPATUBHOIO MCKOBOTO 3asIBJICHNS O TIPU3HAa-
HUM HEHOPMAaTUBHOTO IIPABOBOTO aKTa HEAEHCTBUTEIbHBIM U O TIPU-
3HAHUM pellleHU u aeiicTBuil (0e3meiicTBUSI) rocyaapCTBEHHBIX Opra-
HOB, OPTAaHOB MECTHOTO CaMOYIIpaBJeHUSI, UHBIX OPTaHOB, HOJIXK-
HOCTHBIX JIUI] HE3aKOHHBIMM:
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o st pusmyeckux aui — 300 pyo.;
» st opranm3anuit — 2000 py6.;

9) mpu nogaue 3asiBJIeHUs 110 AejaM ocodoro npousBoactsa — 300 pyo.;

10) npu noave arneuISIIMOHHON Kalo0bl U (MJIM) KacCallMOHHOM Ka-
710661 — 50% pa3mepa rocyIapcTBEHHOM MOLUTMHBI, TTOUIEKAILEH YIUIaTe
IIpU TT01a4Ye MCKOBOTO 3asIBJICHUSI HEMMYILECTBEHHOTO XapaKTepa;

11) mpu mogaue 3asiBJICHUS O BbIIauye MCIIOTHUTEIbHBIX JINCTOB HA
MPUHYIUTEIPHOE UCTIOJIHEHNE pellleHnli TpeTelickoro cyma — 2250 py0.;

12) npu nmomave 3asiBaeHUs 06 oOecreyeHUuU McKa, paccMaTpuBa-
eMoro B TpetelickoMm cyne, — 300 py0.;

13) mpu momaue 3asiBJIieHUsI 00 OTMEHE pelleHus TPeTelCKOTO
cyna — 2250 py6.;

14) mpu momaye 3asgBJIE€HUS 110 JejdaM O B3bICKAHUU aJIUMEHTOB —
150 py6. Eciii cymoM BBIHOCHUTCS pellleHNe O B3BICKAHWU aJIMMCHTOB
KakK Ha coJepxKaHMe IeTeil, TaK M Ha colepKaHue MCTLA, pa3Mep Tocy-
JApCTBEHHO ITOLUIMHbBI YBEJIMYMBACTCS B IBA pa3a;

15) ipm Togavye amMUHUCTPATUBHOTO MCKOBOTO 3asTBJICHUS O TIPUCY-
JKIEHUM KOMITeHCAIlUy 3a HapyllleHue IpaBa Ha CYIOIPOM3BOACTBO B
pa3yMHBIIl CPOK WJIM IIpaBa Ha MCIIOJIHEHUE CYAeOHOro akTa B pa3yM-
HBI CPOK:

o it pusnmaeckux v — 300 pyo.;
st opranusauuii — 6000 py0.

B cootBerctBuu ¢ I'MIK P® Heymiata rocymapcTBEHHOM MONUTUHBI
IIPU OTCYTCTBUM COOTBETCTBYIOIINUX JIBTOT SIBJISIETCSI OCHOBAHMEM JIJISI
OCTaBJICHUsI ICKOBOTI'O 3asIBJICHUS, 3asBJICHMSI, XKaJ10Obl O¢3 ABMXKECHUS.

[Ipn HanTMUMM XomaTaiicTBa U JOKYMEHTOB, ITOATBEPKIAOIINX HE-
OJIaroNpUATHOE MMYIIECTBEHHOE IMOJIOKEHME TpakaaHMHa, CYIbs MO-
JKeT OCBOOOIUTH €ro OT YIUIaThl TOCIOIUIMHEI, a TAKXe pacCPOYUThb WU
OTCPOYUTH €€ YIIaTy WJIM YMEHBIIIUTD pa3Mep.

[Ipr HEBO3MOXHOCTU TOYHOTO OIIpeAe/ieHUs] pa3Mepa rocynap-
CTBEHHOM MOIUIMHBI B MOMEHT €€ YILJIAThl CYIbsI MOXKET MpeaBapu-
TeJIbHO YyCTaHOBUTH 1ieHY ucka. [locjie TOUHOro omnpenesieHus 1eHbI
MCKa rocylapCTBeHHasl TIOIUIMHA TTOJIEKUT TOTIIaTe.

ITon meHoii MCKa IMOHMMAETCSl CTOMMOCTD IIPeaMeTa CIopa, T.e. UMy-
IIECTBA, B3BICKMBAEMBIX JEHEXKHBIX CPEACTB MJIM MHOTO IpaBa, uMe-
IOIIIETO CTOUMOCTHOE BBhIpaXKEHME.

COOTBETCTBEHHO 1LIeHA MCKA MOXKET OBbITh OIpee/ieHa JIIIb 10 UMY-
LIECTBEHHBIM CIIOPAM.

Llena nucka ompenesieTcs:

1) 1o McKaM O B3bICKAHUM IEHEXKHBIX CPEIACTB — MCXO/s U3 B3bICKM -
BaEMOW J€HEKHOU CYMMBI;

2) Mo uckaM 00 UCTpeOOBAaHUYM NUMYIIIECTBA — MCXOMIS U3 CTOUMOCTH
HUCTpeOyeMOro UMYIIECTBA;
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3) Mo uckam o B3bICKAHUU AJIMMEHTOB — MCXOJISl U3 COBOKYITHOCTHU
TJIaTexe 3a o,

4) o ucKaM O CpOYHBIX IJIaTexKax U BblIayaX — MCXO/s U3 COBOKYII-
HOCTHU BCEX IUIaTeXell 1 BbIay, HO He 0oJjiee UeM 3a TpH Toj1a;

5) 1o uckaMm 0 0eCCPOYHBIX WM MOXMW3HEHHBIX TIJIaTeXax 1 Bblaa-
yax — MCXOJsI U3 COBOKYITHOCTH IUIaTeXel 1 BblIay 3a TPU roja;

6) 1o MckaM 00 YMEHbBIIIEHUY WIN YBEIUUESHUU TUIaTeKel 1 BblIay —
HUCXOMS U3 CYMMBbI, HA KOTOPYIO YMEHBIIAIOTCS WX YBEJIMYMBAIOTCS IU1a-
TEXU U BbIIaYU, HO He O0Jjiee YeM 3a Iof;

7) Mo ucKaMm o MpeKpalieHU N TIaTeXel 1 Bbliay — UCXO/Isl U3 COBO-
KYIMTHOCTY OCTaBIINXCS TIIaTeXei 1 BbImad, HO He OoJiee YeM 3a TOf;

8) mo uckam o JOCPOYHOM PACTOPKEHUU TOTOBOPA UMYILIECTBEH-
HOTro HaliMa — MCXOHSI U3 COBOKYITHOCTHU IJIaTeXkell 3a MoJib30BaHUE
WMYIIECTBOM B T€UEHUE OCTABIIErOCs CpoKa MEUCTBUS 1OrOBOpa, HO He
OoJiee yeM 3a TpM roja;

9) o uckaM o mpaBe COOCTBEHHOCTH Ha OOBEKT HEABMXKMMOTO UMY -
IeCTBa, IPUHAIIeXKAIIN] TpaXKIaHMHY Ha TIpaBe COOCTBEHHOCTHU, —
MCXOMs1 U3 CTOUMOCTU 00BbEKTa, HO HE HUXKE €ro MHBEHTapu3allMOHHOMN
OLIEHKU WJIM IIPU OTCYTCTBUU €€ — HE HUXKE OLEHKU CTOMMOCTU O0b-
€KTa I10 OTOBOPY CTpaxOBaHMsI, HA OOBEKT HENBMKMMOTO UMYIIIECTBA,
MpUHALIEXAIIEro OpraHu3alu, — He HUXKe 0aTaHCOBOM OLIEHKU 00b-
eKTa;

10) mo nckam, COCTOSIIIIUM M3 HECKOJIbKUX CAMOCTOSITEIbHBIX TPeOO-
BaHUIi, — UCXOMAS U3 KaXI0ro TpeOoBaHUs B OTACIbHOCTH.

IleHa ucka yka3bIBaeTCsl UCTLIOM.

B 1ieny ucka BKITIOUaIOTCST TakKe yKa3aHHbIE B MCKOBOM 3asIBJIEHUU
CyMMBI HeycTolKM (1uTpad, meHu) u npoueHTtsl. LleHa ncka, cocros-
1IEro U3 HECKOJIbKMX CAMOCTOSITeIbHBIX TPeOOBaHUI, OMpPEaeIsIeTC s
CYMMOI BCeX TpeOOBaHUIA.

OcHOBaHMS ¥ TIOPSIZIOK BO3BpaTa WJIM 3a4eTa TOCIIONIIMHBI YCTaHOB-
nensi ct. 333% HK PO.

He nonnexut Bo3BpaTy yruiaueHHasl TOCMOIUIMHA TTPU 100POBOJIb-
HOM YIOBJIETBOPEHUM OTBETYMKOM TPeOOBaHMIA UCTLA TTOCJIEe OOpalie-
HUSI TIOCJIEIHEro B CYIl U BBIHECEHMS OIpPEeNeIeHUs O MPUHITUU UCKO-
BOTO 3asIBJICHUsI K TIPOU3BOJICTBY.

Bo3sBpar uznuiiiHe yniaa4yeHHOM CyMMBbI TOCITOIIUTMHBI TPOU3BOIUTCS
M0 3asBJICHWIO B HAJIOTOBBIIA OpraH MO MECTY HaXOXICHUIO Cyaa, B KO-
TOPOM paccMaTpUBaJIOCh JeJI0, OT UMEHU TUIaTebIInKa.

IlepeyeHn pacxomoB, MprU3HABAEMbIX CyI€OHBIMU U3AEPXKKAMU -
ctByouM Konekcom, cylecTBEHHO paciuupeH 1o cpaBHeHuio ¢ I'TIK
PCOCP, uto 1nmo3BoJjsieT TpaBOBOI CTOPOHE B CIIOPE MOJYYUTh OoJiee
MOJIHYI0O KOMTIEHCAIIMIO CBOMX peajbHBIX 3aTpaT, CBSI3aHHBIX C €e yJa-
CTHEM B CyneOHOM Mpoliecce.
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N nockonbKy cynebHble U3AePKKU —IpolleccyaibHash KaTeropus,
TIOHECEHHBIE JIULIAMHU, YYACTBYIOIIMMU B JEJI€, PACXOIbl KOMIIEHCUPY-
FOTCSI IO IpaBmiIaM, ycTaHoBIeHHBIM [ TIK P®:

* JUJIsI KOMIIEHCALlUM CYIEeOHBIX pacXOd0B He TpeOyeTCs IpeabsIBICHUS
OTIIEJTLHOTO MCKa;

* B COCTaB CyAE€OHBIX U3AEP>KEK HE BXOAUT yIylIeHHas BbIroIa JIMIa,
BOBJICUEHHOT'O B CYIeOHBbIIi IIPOLIECC, B CBSI3U C YYaCTUEM B HEM;

* B COCTaBe CYIEOHBIX M3AEPXKEK YYMUTHIBAIOTCSI TOJHKO T€ PACXOJbI,
KOTOpBI€ HEITOCPEACTBEHHO CBSI3aHbI C PACCMOTPEHUEM JieJia B CyIIe.
CyneOHbIe pacXodbl pacIpeeIsIIoTCs MEeXIY JUllaMU, y4acTBY-

IOILIMMM B JieJie, B 3aBUCMMOCTHU OT PEe3YJIbTATOB PACCMOTPEHUS Jea.

Kak mpaBuio, Bce cyneOHbIE pacXOabl HECET «IIPOUTPABIIAST CTO-
poHa». Hanpumep, ucrenr — y4acTHUK J0JIEBOM COOCTBEHHOCTH O0Opa-
TUJICS C UICKOM O BBbIJeJIe JOJIM U IpeKpallleHUM IIpaBa J0JIeBOil c00-
cTBeHHOCTU. Ha ctamguu moarotoBku nea K cyaeOHOMY pa3ouparesib-
CTBY OH XOJaTaiiCTBOBaJI O IPOBEACHUMU CyIAeOHO-TEeXHUYECKOI
9KCHEPTU3bI, KOTOPOI CYIOM ObLIO IIOPYYEHO YCTAHOBUTH BO3MOXKHOCTHU
Takoro BeiAesa. OmiaTta MpoBeAeHUs 9KCIIepTU3bl ObLIa POU3BeAeHA
uctuoM. TexHuyeckast BO3MOXHOCTD BbIlIeJIa, COTJIACHO 3aKII0UCHUIO
9KCIIepTa, OblJIa, ¥ CYA BbIHEC pellieHHe B IMOJIb3Yy MCTIA, TOJ0XUB B
OCHOBY JAHHYIO TEXHUYECKYIO 9KCIEPTU3Y. 3aTeM I1OCIeN0Bal UCK O
BO3MEIIIEHUN CYIeOHBIX PACXOI0B, B COCTAaB KOTOPBIX KPOME OTLIAThI
YCIIYT TIpeICTaBUTeIIsI OblJla BKJIIOUEHA OILIaTa IOILILIMHbBI, BblIadya J0Be-
PEHHOCTH U OIUIaTa IIPOBEICHUS SKCIIEPTU3BI.

Ecnu pemienue BbIHECEHO B MOJIb3Y OTBETUYMKA, TO UCTIIOM €My KOM-
TMIEHCUPYIOTCS 3aTpaThl Ha CyneOHbIe U3nepXKu. VICTIly BHECEHHasI TO-
cydapcTBeHHasI ITOILIIIMHA HE BO3BPAIlaeTCs.

[Ipu 3akI0YEHUU MUPOBOIO COTJIALLIEHUSI CTOPOHBI IO CBOEMY
YCMOTPEHHUIO UMEIOT TPaBO OIPEAC/INTh, KaKas YacTh TTOHECEHHBIX MU
CyIeOHBIX pacXod0B BO3jIaraeTcsl Ha Kaxaylo 13 cTopoH. Eciau moroso-
PEHHOCTb MEXIY CTOPOHAMM OTCYTCTBYET, TO CYJ pacIpeaeisieT cyneo-
HbIE PacXOJibl IO CBOEMY yCMOTpeHuI0. Kputepuii, KOTOpbIM Cy TIpu
3TOM PYKOBOJCTBYETCSI, TOT XK€, YTO M IIPU yIOBJIETBOPEHUN MCKOBBIX
TpeOoBaHUI (IOJHOM WJIM YaCTUYHOM).

B cnyuae ecniu 06e cTOpOHBI OCBOOOXIEHBI OT YIUIATHI CYJIeOHBIX
pacxonoB, TIOHECEHHBIE CYIOM M3IEPKKN BO3MEIAIOTCS 3a cueT (eme-
paJIbHOTO OIO/IKETa.

K u3nepxkkam, CBSI3aHHBIM C PACCMOTPEHUEM JeJia, OTHOCSITCSI:

* JICHEXHBIE CyMMBI, TOJUIeXaIllMe BBITIIATe JKCIepTaM, CIeluaiu-
cTaM, CBUIIETEISIM, IIepeBOMUMKAM (HarIpuMep, pacXo/Ibl Ha IIpoe3/ 1
MpOXUBaHUE);

* pacxojibl, CBSI3aHHbIE C MPOBEIEHUEM OCMOTpA I0KA3aTebCTB Ha Me-
cTe (HampuMep, MMChbMEHHBIE WJIM BEIlIeCTBEHHbBIC JOKAa3aTeIbCTBa,
KOTOPbIE€ HEBO3MOXXHO WJIN 3aTPYAHUTEIBLHO JOCTABUTD B CYI, OCMa-
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TPUBAIOTCS U MCCIEIYIOTCS IO MECTY MX HAXOXICHMS MU B MHOM

OIpe/ieJIEHHOM CY/IOM MeCTe);

* pacxonbl Ha OIUIATy YCJIYT aIBOKATOB M WHBIX JIMII, OKa3bIBAIOIINX
IOPUINYECKYIO TOMOIIb (TIPEeICTaBUTEIICH );

* pacxonpl Ha TIpoe3 U IMMPOKMBAHNIE CTOPOH U TPETHUX JINII, TIOHECCH -
HBbIE UMU B CBSI3U C SIBKOM B CYyII;

* CBsI3aHHbIE C pACCMOTPEHMEM Jiejia [IOYTOBBIE PACXO/Ibl, IIOHECEHHbIE
CTOPOHAMM;

* KOMITeHcalMsI 32 (DaKTUYECKYIO MOTEePI0 BpEMEHU B COOTBETCTBUM C
I'TIK P® (Hampumep, CO CTOPOHbBI HeAOOPOCOBECTHO 3asiBUBIICH He-
OCHOBATEJIbHBII UCK CYI MOXKET B3bICKATh B I10JIb3Y APYIOil CTOPOHBI
KOMIIEHCAIIMIO 3a ITOTEPIO0 BPEMEHN).

HeiicTByIolee IpoliecCyalbHOe 3aKOHOIATEIbCTBO OCTABIISIET YKa-
3aHHbII NepeYeHb OTKPBITHIM, IPEAOCTABIISAS CYAy IIPAaBO OTHOCUTDH K
CyIeOHBIM M3EPKKAM, CBSI3aHHBIM C PACCMOTPEHUEM JIeJia, IpyTrue He-
00XOIVMBIE PACXOJIbI.

I'MTIK P® uckiio4miI 13 OCHOBHOIO IEPeYHs CyaeOHBIX U3AepKEK
pacXobl TI0 PO3BICKY OTBETUYMKA, TIPEAIIoJiaras BO3MOXHOCTD MPEIbsIB-
JIEHUS MCKa 10 MECTY HaxXOXIeHUs UMYIIIECTBA OTBETYMKA JIMOO 110 T10-
CJeTHEeMY U3BECTHOMY MECTY >KUTEIbCTBA OTBeTUMKA B PD.

3akoHOIaTe b He 10 KOHIIA ITOC/IeA0BaTe/IeH B OTHOLLIEHUY IIPABOBOTO
PeTYIMPOBAaHMS U3IEPKEK, CBI3aHHBIX C PACCMOTPEHNEM JIeJIa, YCTaHAaB-
JIMBast 0COOBIE TIpaBMJIa 110 pacxoiaM Ha OIUIaTy YCIyT MpeacTaBUTENeH,
¥ Ha MPAaKTHUKE CYJ pellaeT JaHHbIIA BOIIPOC 10 CBOEMY YCMOTPEHUIO.

OOpalraeM BHUMaHME, YTO B OTJIMUME OT I'PaxkgaHCKOTO IIpoliecca
B apOUTpaKHOM CYIONPOM3BOICTBE T0Java 3asIBJICHUs O BO3MEIe-
HUM pacXoOoB Ha OILIATy YCJIYT CyAeOHOTO MpeACcTaBUTENISI He TpeOy-
€TCS B CWJIy TOTO, UTO TaKOi mopsimok rnpeaycmorpeH AITK PO.

§2. CYAEBHbIE LUTPA®DI

3aKkoHoOIaTebHOE BBeIeHUE TAKOTO MPOIECCYaTbHOTO UMHCTU-
TyTa, KaK cyneOHble mTpadbl, MPU3BAHO AUCIUTUIMHUPOBATH yyacT-
HMKOB TPaKIaHCKOTO Tpoliecca.

Cyne6ubiii mTpadg — 5TO IeHeXHOe B3bICKaHUe, HajaraeMoe CyJioM
Ha TpaxJaH U JOJKHOCTHBIX JIUIL 32 JOMYIIEHHbIe UMW HapylLIEeHUs
HOPM IpakIaHCKOTO TTPOIIeCCyaTbHOTO 3aKOHOIATEIbCTRA.

Cyne6Hble mTpadbl — 3TO Mepa OTBETCTBEHHOCTH, MPEACTABIIS-
folasi coOOM peakiivIo cyla Ha HeHajyiexallee moBeleHUe YUaCTHUKOB
npoliecca.

Llesb JaHHOTO MHCTUTYTA — 3TO (DOPMUPOBAHUE YBAXKUTEIHHOTO
OTHONIEHMUS K CyNy, NMPEINSITCTBUE HEJOMYCTUMOMY MOBEIEHUIO B Cy/e
y4acTHMKaMHU TIpoliecca U obecredyeHre Hajjexkallero moBeaeHus
YYaCTHUKOB IPOLIEcca, B TOM YKCJIE TIO TIPEICTaBICHUIO 10Ka3aTeIbCT-
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BEHHOTO MaTepuaja, YTO B COBOKYITHOCTHU CIIOCOOCTBYET 3(hheKTUB-
HOMY pa3pelieHHIO cIiopa.

I1pu HessBKe BBI3BAaHHBIX CBUIETENCH, 9KCIIEPTOB, CIIEIIUATNUCTOB,
MEePEeBOAYMKOB 10 TIPUYMHAM, TIPU3HAHHBIM CYI0M HEYBaXKUTEJIbHBIMMU,
Ha HUX MOXeT OBITh HajioxXeH mrpad. [IpucyrcrBylomue B 3aie rpa-
JKIaHe MOTYT OBITh OIITpaoBaHbI IIPY HapYLIEHUM MOPsIAKa B Cyne0-
HOM 3aceJlaHUMU.

Hanpumep, [I3epxuHckuit pailoHHbIN cya r. Boarorpana BbiHeC
oIpesiesieHre O B3BICKAaHUU CyIeOHOTOo mTpada ¢ OTBeTYnKa, KOTOPHIi
HEOAHOKPATHO 3asiBJISL/I HEOOOCHOBAHHBIE OTBOIBI B XO/€ CyIeOHOTO
pa3dupaTesibcTBa C 1IeJIbI0 3aTSITMBAHUSI MPOLIEccCa PACCMOTPEHUS Jiefia.
B neiicTBUSIX OTBETYMKA CyI YCMOTPEI 3710yIIOTpeOIeHUE TTPOIIeCCyab-
HBIMU IIpaBaMU 1 HEYBaXKEHHUE K CYIY.

Kpome Toro, I'TIK P® cogepXuT CChUIKY Ha BO3MOXKHOCTb IIPUBJIC-
YEHUSI U K YTOJIOBHOM OTBETCTBEHHOCTH 3a HeyBaxeHUe K cyay. CtaTbs
297 YK P® mipemycMaTpuBaeT, 4YTO «HEYBaxk€HUE K CYAy, BhIpa3uBIIe-
€csl B OCKOPOJICHUM YYaCTHUKOB CYIeOHOTO pa30oMpaTebcTBa, HaKa3bl-
BaeTcs mTpad)oM B pa3Mepe 10 BOCbMUIECITH ThICSY pyOJsieit uiu B pas-
Mepe 3apabOTHOM IUIATHl MJIM MHOTO JO0X0a OCYXIEHHOTIO 3a MEPHUO]I, 10
LIECTH MeCSIEB, JIM00 00s3aTeIbHBIMU PadOTaMM Ha CPOK OT CTa BOCh-
MUIECITU IO ABYXCOT COPOKA 4acoB, JIMOO apeCTOM Ha CPOK OT JIBYX JIO
YEThIPEX MECSIICB»

CynebHbple ITpadbl MOTYT OBITh HaJIOXKEHBI M Ha JIMII, HE YJacTBY-
IOIIMX B AeJie (HampuMmep, B cliydae HEUCIOJHEHMST TpeOOBaHUS CyIa O
MpeACTaBACHUN HAXOMSIIUXCS Y HUX 10KA3aTeJIbCTB, HEOOXOIUMBIX
CTOpPOHAM, a TaKKe HEU3BEIIEHMS Cyla O HEBO3MOXHOCTH TPEICTaBUTh
UCTpedyeMble ToKa3aTeabCcTBa). B aToM citydae cyneOHble mTpadbl B3bI-
CKUBAIOTCS U3 UX JTUIHBIX cpenacTs (4. 2 cT. 105 I'TIK PD).

3aKOHOM TIpeAyCMaTPUBAETCSI BOBMOXHOCTD CJIOXKEHUS WM YMEHb-
meHus cyaebHoro mrpada (ct. 106 I'TIK PD).

3asiBACHUS O CIOXEHUU Wi 00 YMEHbIIeHUH ITpacda paccMaTpu-
BaloTCs B cyaeOHOM 3acenanuu B 10-mHeBHBbIN cpokK. JIuilo, moaasiiee
3asIBJICHUE, M3BEIAeTCs O BDEMEHU M MeCTe CyleOHOTO 3aceqaHusI, O~
HaKO €ro HesiBKa He IIPEISITCTBYET pACCMOTPEHMIO 3asiBJICHUS.

Ha omnpenenenue 06 oTkase CIOXUTH UM YMEHBIIUThL CYyNeOHBIN
mTpad MOXET ObITh TTOlaHa YacTHas xXanoba. OnpeneneHne cyia o Hajlo-
>KeHMU 1Tpada UCIIOIHSIETCS ITOCIe BCTYIUICHUS €TI0 B 3aKOHHYIO CHITY.

HanoxeHue cyneOHbIX ITpadoOB MPeaAyCMOTPEHO U HAa CTaAUU UC-
MOJTHUTEIbHOTO TIpou3BoAcTBa. Hampumep, NOJKHOCTHOE JIMIIO, BU-
HOBHOE B yTpare IlepeaaHHOIo eMy Ha MCIIOJHEHUE MCIIOJTHUTEIbHOTO
JIMCTa WK CyleOHOro nprkKasa, MOXeT ObITh IOABEPTHYTO IITpady B
pa3mepe 10 2500 py0. (ct. 431 I'TIK P®). [TocTtaHoBIeHUE CYneOHOIO
MPUCTaBa-UCIIOJHUTEISI O HaJOXEHUHU MTpada MOXKET ObITh 00XKaJI0-
BaHO JOJKHOCTHBIM JIMIIOM B COOTBETCTBYIOIIMIA ¢y B TeueHue 10 mHeii.



frmasa7. MWCK

§ 1. llonamue ucka u npago na uck

§ 2. Daemenmot ucka

§ 3. Buovt uckos

§ 4. Ilpedsseaenue ucka u e2o npunamue. Bosoyncoenue
2padicoanckozo deaa

§ 5. O6ecneuenue ucka

§ 6. Pacnopsixcenue uckosvimu cpedcmeamu 3augumo!t npaga

§1. NOHATHE UCKA U NPABO HA UCK

1. TToHsTUST «MCK», «TTPABO HA MCK» MPOILIN JJIUTEIbHBIN MYyTh
passutus ot [ApeBHero Puma no Hammx nHeil. Mick mossBAics omHOBpe-
MEHHO C Pa3BUTUEM U YCIOXHEHUEM OOIIECTBEHHBIX OTHOIIEHU, OH
TpUIe] HA CMEHY BapBapCKUM criocobaM 3aluThl (KPOBHOW MeCTH,
CaMOYIPaBCTBY U JP.).

TepmuH «uck» Bolies B AejoBoii 00opoT Poccuu B Havane XIX B.
Ho aToro cymeOHBIC Iejla HAUMHAIKUCH TsKOoM. OTcrona MOoIuIn TTOHS -
THS «TSDKYIIAECS] CTOPOHBI», «CYTSATa» M IPOU3BOIHbBIC OT HUX.

Wck sgBisieTcs iepeBoJoM € JJATUHCKOTO actio — NeUCTBUE, HalpaB-
JICHHOE Ha 3allUTy CBOEro MnpaBa. AKTUBHAS PELEMNIUsl — 3aUMCTBO-
BaHue puMcKoro mnpasa B Poccuu Hayanock ¢ XIX B. B Pume cynebHbie
Jlea B 3alIUTy YACTHBIX NHTEPECOB HAYUHAIMCH TTYTEM MPEIbSIBICHUS
HUCKa MPEeTopy, MarucTpary — JOKHOCTHBIM JIMIIAM, KOTOPbIE OCY-
IIECTBIISIIN 3alIUTy HApYIICHHBIX TIpAaB M Ha3HAvyaIu CyIeu i pa3pe-
mweHusa cropa. Mckamu Bo30yxkaaiu u yrojoBHbie neja. B Poccun
Takke ObUT YTOJIOBHBIM UCK.

BBuray MHOXECTBEHHOCTH HAaIPaBICHUI B UCITOJIb30BAHUM UCCIIEIY-
€MOTO MOHSTHST OOIIENTPU3HAHHON TOUYKU 3PEHUS B HAYYHOU JIMTEPA-
Type IO CUX IIOp HE BbIpabOTaHO.

W ck ncnonb3yeTcst TIpyu aHaJIM3e BOIMPOCOB 3alIUThl CYObEKTUBHBIX
MpaB U UHTEPECOB TPaXIaHWHA, IOPUANYECKOTO JINIA, TOCYIapCcTBa,
cyobekToB Poccuiickoit Denepanny, MyHUIIUIIAIbHBIX 00pa30BaHUIA,
00IIIECTBEHHBIX OPraHM3alINi 1 Jaxe HEOTpeleIEHHOTO KpyTa JIUII.

Hck ncnonb3yercs Takke MPU U3yYEHUN CITOCOOOB 3alUTHI MPAB U
3aKOHHBIX UHTEPECOB, CPEeACTB OOpalleHus K cyay, hopM 3alUThI
mpasa 1 (opM CyieOHOTO MPON3BOACTBA.

Eciu B34Th 32 OCHOBY J11000€ U3 Ha3BAaHHBIX HAMpPaBJIEHUH, TO TO-
HsATUE OyneT ogHocTOpoHHUM. [TonaraemM, 4To cienyeT OTMETUTD He-
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CKOJIbKO CaMbIX BaXXHBIX MOMEHTOB, MO3BOJISIONINX AaTh (POPMYJIU-
POBKY MCKa.

Wck — 5TO LUBUIM30BAaHHOE CPEICTBO 3alllUThl CYOBEKTUBHBIX
TpaB, OMpejeisiiollee crnocod 3auThl U (HOpMy TTPOU3BOJICTBA TIO pac-
CMOTPEHMIO 1 pa3pellieHUIO TPaXKIaHCKUX 1] B CYIE.

CJI0XXHOCTh BBIPAOOTKM 3TOTO MOHSTHUSI 3aKJII0YACTCSI B CIICAYIOLLIEM.
Hck, sBAssich crmiocodoM 3aiuThl CyObEeKTUBHOTO TIpaBa, Ha MEePBbIid
B3IJISI, JIEKUT B TJIOCKOCTH MaTepraJbHOTO IIpaBa, TakK KakK OH CIYXUT
CPENCTBOM 3allUTHI IPAXIAHCKUX, CEMENHBIX, TPYAOBBIX ¥ MHBIX IIPaB.
B T0 ke BpeMs MCK KaK CpeICTBO 3allMThI OIpenesisieT (hopMy 3aluThI
mpaBa (cymeOHas 3alnTa) 1 HAMMEeHOBaHME KOHKPETHOTO TTPOM3BO/I-
CTBa 110 CyIeOHOMY JIeJly — MCKOBOE IIPOM3BOACTBO. 3a MCKOM J0JIKHA
I0CJIe0BaTh AeSITEIbHOCTD Cyla, a 3allUTa IIpaBa BO3MOXKHA JIUILb I10
pe3ysbTaTaM ero IesITeIbHOCTH.

HeitctBytommii I'TIK P® B cT. 131 ycraHaBiIMBaeT, 4TO MCKOBOE 3a-
SIBJIEHUE JOJIKHO YKa3biBaTh, B YeM 3aK/II0YaeTCs HapylIeHUE WU
yrpo3a HapyluIeHUs MpaB, CBOOOA WJIM 3aKOHHBIX MHTEPECOB UCTIA U
ero TpedoBanus. A mogpasnaelr II I'TIK P® naseiBaetcs «MckoBoe TIpo-
HU3BOJCTBOY.

CrenoBaTeIbHO, 3aKOHOIATEIb BOCTIPUHSIIT 080liCME8eHHOe NOHAMUE
ucKka:

1) KaK cpencTBa 3alllUThl CYObEKTUBHOI'O HAPYIIIEHHOTO MpaBa WUiu
YTPO3bI TAKOTO HAPYIICHUS;

2) kak hopMBbl, BUJIa IIPOM3BOICTBA Cy/la 110 paCCMOTPEHUIO U pa3pe-
LIEHUIO IPakKIaHCKUX AeI.

[TonsaTHE MCKa aKTUBHO TUCKYTUPYETCS B CIIEIIMATBLHON JTUTEPAType.
OnHU aBTOPHI 32 OCHOBY O€pyT IIEPBYIO CTOPOHY M TOBOPSIT, UTO MCK
IOJIHOCTBIO JIEXKUT B chepe MaTepruabHOTO IIpaBa, Apyrue HacTauBaloT
Ha TOM, UTO MCK JIEXUT B chepe MpoleccCyaibHOTO MpaBa U SBJISETCS
CPEICTBOM OOpaIlleHUs K CyIy U CPEICTBOM BO30ykaeHus aena. Heko-
TOpBIE YUYEHBIe MpeaaraloT IOHMMAaTh UCK KaK eIMHOEe ITOHSITHE, COe-
IUHsIOee 00e CTOPOHB — MaTepUalbHO-TIPABOBYIO U MPOIIECCY-
aJIbHO-TIPABOBYIO .

B ocHOBHOM B 1ocienHee BpeMsl ePBbIi NOIX0A KaK UCTOPUYECKU
HauboJiee CTaphlil, COTIACHO KOTOPOMY MCK TTOJIHOCTBIO JIEXKUT B chepe
MaTepHaIbHOTO MpaBa, MoIBepraeTcss 000CHOBAaHHOI KpUTHKe. MoXKeT

Cwm. noapobHee: Abosa T.E. ViIck — yHUBepcaabHOE CPEICTBO 3alllUThI MpaBa //
Wck B rpaxmaHcKoM U apouTpaxkHoM rporeccax. M., 2006. C. 5; Bacvkosckuil E. B.
Y4eOHMK rpaxmaHcKkoro mpoiecca / mox pen. B.A. Tomcunosa. M., 2003;
Toabmemen A.X. Y4eOHUK PYCCKOTO IPaxkIaHCKOTO CyIOIPOU3BOACTBA / MO Pefl.
M.K. Tpeymnukosa, FO.A. Tlomosoii. Kpacuonap, 2004; Jobposoasckuii A.A.,
Heanosa C.A. OcHOBHBIE TIPOOIEMbI UCKOBOI (hOPMBI 3alUTHI TipaBa. M., 1979.
C. 35.
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JIV CYIIECTBOBATh MCK BHE cynornpoun3BoacTsa? Bpsia nmu. Bue cynonpous-
BOJZICTBA MCITOJIB3YIOTCSI MHBIE (DOPMBI M CPEICTBA 3alllUTHI TIpaBa, U eCIu
OHU OKa3auch He3(GEKTUBHBI, HE TOCTUIIM CBOEMH 1ieju, TO CTOPOHA
CTIOPHOTO TIPABOOTHOIIEHUSI, CTOPOHA KOH(MIMKTA UIIET 3aIUThI B CyIE.
Hck He MOXeT cylllecTBOBaTh BHE CynoInpou3BoacTea. KpoMe Toro, nucku
MOTYT OBbITh ITPU3HAHBI CYyIOM KaK 0OOCHOBaHHBIMM, TaK U HEOOOCHO-
BaHHBIMU. B oTiimume oT 060CHOBAaHHOTO MCKAa HEOOOCHOBAHHBIN UCK HE
CITOCOOEH 3alllUTUTh ITPaBo (OTCYTCTBYET IPaBO, Mojiexkallee 3aliuTe,
HET MpaBOHapyILIeHUs U mpod.). McK Xe cylecTByeT BHE 3aBUCUMOCTH
OT €ro 000CHOBAaHHOCTH JINOO HEOOOCHOBAHHOCTU. B cityuae obocHOBaH-
HOCTHU MCK TIOJTHOCTBIO ce0s peaim3yeT ¢ TOUKM 3peHUs MCTIa (Julia,
00paTHUBILErocs B Cy 3a 3alllMTON IpaBa M MOJYyYMBIIETO TaKylO 3a-
IIUTY), a €CIU UCK He 00OCHOBAH — MCTELl HE TMOJyYaeT 3allUTHI.
B ob6owux ciygasix MCK CYIIeCTBYeT (MHa4Ye HEe BO3HMKHET TPOIIecC 10
IeJly), HO B IEPBOM CJIydyae MCTLIOM TOCTUIAaeTCs 1ieb, a BO BTOPOM —
Het!. Ec/M Xe UCKATh B UCKE MaTepUaIbHO-IIPABOBYIO IPUPOILY, TO IPH-
JIETCST OOBSICHSTD MPUPOY TAKMX HEOOOCHOBAHHBIX MCKOB U POJIb Cy/a B
TaKoro poaa aenax (4epe3 peain3aluio MaTepuaabHOrO MpaBa, MPOBEPKY
MCKa U APYTHE TOBOJIbHO CI0XKHBIE KOHCTPYKIIUHN).

ABTOpBI, TIpUICPKUBAIOIINECS IBYSINHOMN ITPUPOIBI NCKA, BHIAC-
JISTIOT TIpoliecCyalbHY0 CTOPOHY MCKa KaK TpeOOBaHMS K Cyly O pac-
CMOTPEHUU U pa3pellieHnU CIlopa O IIpaBe ¢ COOJII0AeHUEM BCeX MPo-
1eccyajabHbIX TapAHTUN JJISI CTOPOH, M MaTepuaJbHO-TIPABOBYIO CTO-
POHY — KaK TpeOOBaHME K OTBETUYMKY O COBEPIICHUU ONpPEIeIeHHBIX
NEeMCTBUI B MOJIb3Y UCTLIA JUOO O BO3AepXKaHUU OT ACHCTBUM, MpemsT-
CTBYIOIIUX peaIn3alliy UCTIIOM TpaBa.

Taxk, M.A. PoxxoBa npeajiaraetT paccMaTpuBaTh UCK KaK aJpeco-
BaHHOE K Cyay TpeOOBaHUE O rOCyIapCTBEHHOM MPUHYXICHUM, 00JIe-
YEHHOE B CMELUaJbHO MPEAYCMOTPEHHYIO 3aKOHOM (hOPMY UCKOBOTO
3asBJIEHUSI, COEPKAIIEro COOCTBEHHO MaTepHUalbHO-IIPaBOBOE TPeOO-
BaHME 3aMHTEPECOBAHHOrO Julla, oOpallleHHOe K JUIlYy, IIpuBjIeKae-
MOMY K OTBETY".

ABTODBI, IPUIEPKUBAIOIINAECS MPOIECCYATBHOTO TTOAXO0A, paccMa-
TPUBAIOT UCK KaK TpeboBaHUeE K cydy (oOpallueHMe K Cyay O BO30YKIeHUU
MPOIECCYyTbHON AEATEIbHOCTH, MOCAEAYIONIeM MOIIepKaHUN TTPO-
necca). Eme n3BecTHBIN poccuiickmii Tiponieccyanuct B.A. Psa3anoBckuit
B Hauajie XX B. nucai: «McK ecTb npuTsizaHue, odpallleHHOe K rocyaap-
CTBY B JIMLE CY/Ia O IOCTAHOBJIEHUH OOBEKTUBHO MIPABUIBHOTO PELLIEHUSI» .

' Cwm.: Heaenkosa O.B. Vick B rpaXkIaHCKOM CYIOIPOM3BOACTBE: yUeOHOE TTocooue.

Capatos, 1997. C. 35, 36.

CwMm.: Poxckosa M.A. K Borpocy 00 UCKe, U3MEHEHHH €ro MpeMeTa M OCHOBaHUs //
XossitctBo 1 mipaBo. 2002. Ne 11. C. 80.

CwM.: Pazanoeckuii B.A. Ennncro npouecca. M., 1996. C. 31.
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Ha ocHoBaHMUM M3JI0)KEHHOTO MOAXO/Ja ONpeeieHHe HCKA MOXKET
OBITh TaHO KaK oOpallleHUe 3aMHTEPECOBAHHOTO JIMIIA K CYyly C TpeOoBa-
HHEM O 3allUTe ero CyObeKTUBHOIO IpaBa WM OXPaHSIeMOI0 3aKOHOM
UHTEepeca.

B xauecTBe apryMeHTOB IS TAKOTO MOJAX0Aa €ro CTOPOHHUKAMU Ha-
3bIBAIOTCS: MYyOJUMUYHO-TIpaBOBasl MpUpoaa I'paxkaaHCKOTO Mpoliecca 1
IpakJIaHCKOTO MPOIIeCCYaTbHOTO MTPABOOTHOIIEHUST; HATMUKE Cy/Ia KaK
00513aTeJIbHOTO YyYaCTHUKA JaHHBIX MPABOOTHOLIEHUIA; OTCYTCTBUE MPO-
LECCYaIbHBIX TIPABOOTHOILLIEHUI MEXIy UCTLIOM U OTBETYUKOM .

B HayyHOI1 1uTepaType M Ha MpakTUKe MPUMEHSETCS TaKXKe MOHSI -
THE «IIPaBO Ha MCK».

IIpaBo Ha ucK — 3TO obecrieueHHas1 3aKOHOM BO3MOXKHOCTb 00Opa-
1IaThCS K CYAY IJISI 3alllUThl, BOCCTAHOBJICHUSI HAPYIIEHHOTO MpaBa WiIn
YCTpaHEHMST HEOTPEeJICHHOCTH B TTpaBe.

B niepByto oyepenp 31ech caenyer Ha3BaTh cT. 46 Koncruryuuu PO,
KOTopasl obecrneyrBaeT KaxxaoMy IIpaBo Ha oOpallleHue B cya 06e3 BCsi-
KUX YCJIOBU U OTOBOPOK.

I'TIK P® B cT. 3, pa3BuBasg yKa3aHHYIO KOHCTUTYLIMOHHYIO HOPMY,
(opmynupyer 60jiee KOHKPETHO: «3aMHTEepeCOBaHHOE JIUIIO BIIpaBe B
MOPSIIKE, YCTAHOBJICHHOM 3aKOHOAATEIbCTBOM O TPaXKIAaHCKOM CyIO-
MPOU3BOACTBE, 0OPATUTHCS B CYJ 3a 3alMTON HAPYIIEHHBIX JIMOO OcIia-
pUBaeMbIX IIpaB, CBOOO WM 3aKOHHBIX UHTEPECOB».

Konkpernzamust mpaa Ha uck B I'TIK P® 3akitouaeTcst B TOM, 4TO
JIMLIO TOJIKHO OBITh 3aMHTEPECOBAHO (MMETh MHTEPEC); IIPU 3TOM 0Opa-
ILIEHKUE B CyJ BO3MOXHO JIIIb ITPU COOMIOACHUY MOPSIAKA, YCTAHOBJICH-
HOTO 3aKOHOM.

IIpaBo Ha uCK Kak mpoleccyajibHas KaTeropus, Kak mpaBo Ha oopa-
ILIEHKUE B CyI MOXKET OBITh peaJIM30BaHO ITyTeM IpeabsiBicHUs ucka. Ta-
KM 00pa3oM, TIpaBo Ha IPeAbsIBICHUE NCKa SIBIIsIeTCsS] (POPMOIA peann-
3allMM MpaBa Ha UCK, MMpaBa Ha CyIeOHYIO 3allUTYy.

CrenyeT Takxe yYUThIBaTh, YTO MIPABO Ha YIOBJIETBOPEHUE HCKa MPU
MPUHSITUY WUCKOBOTO 3asIBJICHUsI HE TIPOBEPSIETCSI, a MPeAroaraercs,
€ro HaJu4yMe Wi OTCYTCTBUE YCTAaHABIMBAETCS B XOA€ CYyAeOHOTO pa3-
oupatenbcTBa. OKOHYATENbHBINM OTBET AAETCSI CYJAOM B PellICHUU WU
OTpe/ieJIEHUH T10 Iy B LIEJIOM.

B cBoro ouepenp, BO3MOXHOCTD OCYIIIECTBICHUS TTPaBa Ha MPEIbSIB-
JICHUE McKa 3aKOH CBSI3bIBAeT C HAJIMYMEM OIpeaeSICeHHbIX MPeanoChl-
JIOK, KOTOpPBIE B MPOIECCYaTbHON HayKe UMEHYIOTCSI OOIIMMU TIPEATIO-
CBIJIKAMU ITpaBa Ha MpeabsBICHUE UCKa.

CM. onpobHee: Henawes M. M. Vick: mpoOJeMHBIE BOIIPOCHI ITOCTPOCHUS CTPYK-
Typbl. Bonrorpan, 2014. C. 40; Ocoxuna I'JI. Vick (teopust u nipaktuka). M., 2000.
C. 10.
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[IpeamochIK B IUTEpaType MPUHSATO MOAPA3ACISATh HA HECKOJIBKO
TPYIIIT;

* IIPeAIOChUIKM, Kacalollrecs: CTOPOH Iipoliecca (HampuMep, Hajluuue
Yy CTOPOH IpakIaHCKOM MpoliecCyaabHOI TPpaBOCIIOCOOHOCTH);

* TIPEANOCHUIKM, Kacawolrecs cyaa (HarmpuMmep, coOMoaeHe TTpaBuI
MOJABEIOMCTBEHHOCTHU Y TTOACYIHOCTH JEJ);

* MPEnnOChUIKU, SBJSIOUINECS MPEISITCTBUSIMU K BO30OYKIEHUIO TIPO-
M3BOJICTBA TIO JIeTy (HalpuMep, HaJIMIue BCTYIUBIIETO B 3aKOHHYIO
CUJTY PeIlIeHUsI Cya I10 CITopY).

[TepBoii nMpeAnoCckUIKON CIIEAYET CUMTATh HAJTMYKE MPOLeCCyaTbHON
TIPaBOCTIOCOOHOCTH Y MCTIIA.

Bropoii npeanochuiKoii iBisieTcsl MOABEAOMCTBEHHOCTD Aejia CyILy
ob1ieil ropucnukKuuu. Ecau nmeino moaBenoMCTBEHHO apOUTpakKHOMY
CyIy VIV HeCyIeOHBIM OpraHaM, TO CyI OTKaXXeT B MIPUHATUU 3asIBIIC-
HUS.

TpeTbeii IpennochUIKOi IBIsIeTCsl (PaKT OTCYTCTBUSI BCTYIIMBIIEIO B
3aKOHHYIO CUJTY pEIIeHMS IT0 CIIOPY MEXKIY TEMHM K€ CTOPOHAMM, O TOM
K€ MpeaMeTe 1 IO TeM K€ OCHOBAHUSIM JIMOO0 OmpeaeIeHHS cyaa O Ipe-
KpallleHUH TIPOMU3BOACTBA 110 AeJIy B CBS3M C IPUHATHEM OTKa3a MCTLA
OT MICKA WUJIN YTBEPKICHNUEM MHUPOBOTO COTJIAIICHUSI CTOPOH.

Crona ke MOXXKHO OTHECTH U (DaKT OTCYTCTBUSI CTaBIIEro 00s3aTelIb-
HBIM JIJIS1 CTOPOH peLIeHUsT TPETEHCKOIO Cya 10 CIIOPY MEXIY TEMU Ke
CTOPOHAMM, O TOM XK€ MpeaMeTe 1 IO TeM K€ OCHOBAHUSM, 33 MCKITIO-
YeHHUEM CJIydaeB, KOI/a Cyll OTKa3ajl B BblIauye MCIOJHUTEILHOIO JIMCTa
Ha NPUHYIUTEIbHOE UCIIOJHEHUE PELIeHMS TPETEMCKOro Ccya.

JlaHHasg TIpeAIToChlJIKa TOBOPUT O TOM, UTO C OTHUM M TeM K¢ UCKOM
NBaXIbl B Cyd oOpallaThbCs HEJb3sl, YTO AeJaeT CyAeOHYI0 MPaKTUKY
CTaOUJIbHE.

I[TomruMo Ha3BaHHBIX BBHIACISIOT TaK Ha3bIBaeMBbIe CIIeLIMaIbHBIC
MIPEIITOCHUTKY TIpaBa Ha IIPeIbsIBICHNE NCKa, KOTOPbIe HEOOXOIMMO CO-
0JIIOIATh MO OTACIBHBIM KaTeropusaM aei. K 4mciay TakoBbIX OTHOCUTCSI
MPEeXIe BCETOo 00s3aTeIbHOE COOMI0OACHNE T0CynIeOHOro U BHECyme0-
HOTO TIOPsIKA pa3pelieHus 3asiBJICHUS B CIIydasix, IPeayCMOTPEHHBIX
3aKOHOM (HampuMep, IO CIIOpaM O HEMOJIyYeHUHU II0YTOBOTO OTIIPABIIC-
HUSI, TIO CITOpaM B CBSI3U C TIEPEBO3KOM TPYy30B pa3IMIHBIM TPAHCIIOP-
TOM).

ITpoueccyanbHOe 3HAYEHME MPEATIOCHIIOK IIpaBa Ha MPEIbsIBICHUE
HCKa 3aKJII0YAeTCSl B TOM, YTO TOJIBKO MX COBOKYITHOCTh JAeT 3aMHTEpe-
COBaHHOMY JIMILY IpaBO o0paIarbes B cym. Ecim oTcyTcTBYeT XOTS Obl
OIlHa 13 OOIIMX IPEAIOCHUIOK, TO Cyl OTKAa3bIBaeT B IPUHSATUM 3asiBJie-
HUS. A TIpU OOHAPYKEHUM OTCYTCTBUS MPEANOCHIIOK MOCJE TPUHSITUS
VICKOBOTO 3asIBJICHUST 1 BO3OYKIECHUS TPaskIaHCKOTO Jejia IeJIo TIpeKpa-
maeTcs B JII000M CTamuu mporiecca.
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§2. JJIEMEHTbI UCKA

Wck uMeeT BHYTPEHHIOIO CTPYKTYPY M COCTOUT M3 3JIEMEHTOB —
MPU3HAKOB, KOTOPbIE TTO3BOJISIIOT MPOU3BOIUTH UHANBUAYATU3ALIUIO U
KJ1accu (KAl UCKOB.

ITpaBrIIbHOE TTOHMMAaHUE COACPXKAHUS DJIEMEHTOB UMEET HE TOJIbKO
TeOpeTUYECKOe 3HaUeHMEe KaK OCHOBaHME IS IIPOLIECCYaIbHOM Kjac-
cuduKaum UCKOB Ha BUJBI, HO ¥ OOJbIIIOE 3HAYEHUE IJIsI OTIpe/ie-
JIEHUsI TOXIECTBa UCKOB.

DJeMeHTHI UcKa, TAKUM 00pa3oM, HOCSIT MHANBUAYAINU3UPYIOLINIA
XapakTep M MO3BOJISIOT OTJIMYMTH OWH UCK OT APYTOTO.

OnHU aBTOPBI BBIACSIIOT TPU 3JeMeHTa (IIpeaMeT, OCHOBaHUE, CO-
Jep>XXaHUe WU CTOPOHBI, IpyTMe — JABa 3JeMeHTa (IIpeIMeT U OCHOBA-
Hue). B mocienHue oAbl K UMEIOIIMMCS IBYM JIMOO TPEM BJIeMEHTaM
MHOTIA 100aBISIOT TaKXKe U CTOPOHBI MCKa.

PaccmoTpuM BhLensieMble B TUTEPATypE d1eMeHma ucKka:

* TIpEAMET;

* OCHOBaHNE;
* comepxKaHue;
* CTOPOHBI'.

IIpenmeT ucKa ABISIETCS. OMHUM U3 00CYXIIaeMbIX B HayKe 3JIeMeH-
TOB ucKa. [Tox mpenMeToM McKa IpeaiaraloT IOHUMAaTh CIIOPHOE CYyOb-
€KTUBHOE TIPaBO, OXpaHsSIEMbIIi 3aKOHOM MHTepec, TpeOOBaHUE MCTIIA K
OTBETUYMKY, KOHKPETHBI CIIOCO6 3aILUTHI ITpaBa’.

ITonaraem, uro HaubOOJIee TOYHBIM SBJISIETCS TIOAXO, COIJIACHO KO-
TOpPOMY TOJI MPeMETOM HUCKA MMOHMMAIOT KOHKPETHBIN CITOCO0 3aIIUThI
mmpaBa, U30paHHBII UCTIIOM C YYETOM €ro MaTepUabHbIX MHTEPECOB,
YasiHUM.

[Tpu nmpenbsiBIEeHNM UCKA UCTEIl MOXET J100OMBATHCS TPUHYKACHUS
¥ TIPUHYIUTEJIBHOTO OCYIIECTBIICHUSI CBOETO MaTepUaJbHO-TIPAaBOBOTO
TpeboBaHMsI K OTBETYUKY (TpeOoBaTh BO3BpaTa J0Jira, Bo3BpaTa BEllU B
HaType, B3bICKaHMS 3apabOTHOI IIaTel U 1p.). McTelr MoxeT TpeboBaTh
¥ TIpU3HAHUS CYIOM HaJIM4Us WK OTCYTCTBUS IIPABOBOTO OTHOIIEHUS
MEXIY HUM M OTBETYMKOM (IIPU3HAHUS €r0 COABTOPOM MPOM3BEICHUS,
MPU3HAHUS TIpaBa Ha XUJIYIO TIJI01Ialb, PU3HAHUS OTIIOBCTBA U T.11.).

Taxkoii monxon moyaus 3akperienue B 4. 1 c1. 124 KAC P®. An-
MUHUCTPAaTUBHOE MCKOBOE 3asiBIICHUE MOXET COIEpPKaTh TpeOOBaHUS:

! Cwm., HanpuMmep: Bukym M.A., 3aiyee M. M. I'paxnanckuii iporiecc Poccun: yue6-

Huk. M., 2001. C. 199, 200.

Cwm., Hanipumep: A6osa T E. PazpelieHne xo3siicTBEHHBIX criopoB // M30paHHbIe
Tpyasl. M., 2007. C. 231; Boponos A.®. [1puHUMIIBI IPaxkAaHCKOTO Tpoliecca:
mpoluioe, Hactosee, oyaymee. M., 2009. C. 270; Poauckosa M.A. Tlpenmet u
OCHOBaHUe ucka. B cynebHo-apourpaxHom mporecce // Becthuk BAC P®d. 2000.
Ne 9. C. 107.
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O TIpU3HAHUU HE OEeHCTBYIOIINM ITOJHOCTBIO MJIM B YaCTU HOPMATUB-
HOTO IIPaBOBOTO aKTa; O MPU3HAHUU HE3aKOHHBIM TOJTHOCTHIO MJIN B
YaCTH PElIeHUsI, IPUHSITOTO OTBETYMKOM; 00 0013aHHOCTU OTBETUYMKA
BO3JIEPKAThCH OT COBEPIICHUS ONPENEJIEHHBIX IEMCTBUIA; IPYroe.

[IpenMer rcka ornpeaensieTcs, B IIepBYIO Oo4epeb, XapaKTEPOM U CO-
JIepkaHUeM MaTepuaJbHO-IIPaBOBOro TpedoBaHus. BeinBuras onpene-
JICHHBIE TpeOOBaHUS K OTBETYMKY, HAIIpUMep O BO3MEIIEHUH yIepoa,
HCTELl OMHOBPEMEHHO Ha3bIBaeT MEMCTBUS, KOTOPbIE OTBETYMK O0sI3aH
COBEPILIUTH B IMOJIb3Y MCTILA (B3BICKATh OMNpPEACICHHYIO AeHEXHYIO
CyMMY, TIepeHecTU 3a00p, cIoMaTh MEePeropoaKy, OCBOOOANUTh KOHK-
PETHYIO KBapTHPYy, TiepeaaTh KOHKPETHYIO BEIIb).

OcHoBaHMEM HCKA SIBJISIIOTCS (paKTUIECKUE OOCTOSITEIbCTBA, (DaKThI,
C KOTOPbIMU MCTELl CBSI3bIBAE€T HAJIMYME IIPABOBbIX OTHOILEHMI, BHIHO-
CHMBIX Ha paCCMOTPEHME CyJa.

WHbIMU citoBamMu, 3T0 Takue (GaKkThl, ¢ KOTOPbIMU 3aKOH CBSI3bIBACT
BO3HMKHOBEHHUE, U3MEHEHME UM IpeKpalleHre IIPaBOOTHOIICHUA,
T.€. IpaB M obsg3aHHOCTe# cTopoH. O6 3TOM ToBOpUT 1. 4 4. 2 cT. 131
I'TIK P®, coriacHO KOTOpoMy McTel] 00si13aH yKa3aThb, B UeM 3aKJioua-
€TCsl HapyllleHUe WM yIpo3a HapylIeHUs IIpaB, CBOOOI WIM 3aKOHHBIX
MHTEPECOB MCTIIA ¥ €T0 TPeOOBaHMSI.

ITyakT 54. 2 cr. 131 I'TIK P® npennuceiBaet, YTOOB B ICKOBOM 3a-
SIBJICHUM ObUIM yKa3aHbl OOCTOSITEJIbCTBA, Ha KOTOPBIX UCTEL] OCHOBBI-
BaeT CBOU TPEOOBAHMS K OTBETUUKY.

TakuMm o6pasoM, coritacHo 'TIK P® ¢pakTel 1 00CTOSITEIHCTBA
MOXKHO IOAPA3Ae/IsITh Ha Ba BUIA.

[lepBble — 3TO Takue (haKThI, KOTOPHIE TTOATBEPKIAIOT HATUUNE WU
OTCYTCTBUE IIPABOOTHOILIEHUI MEXIY CTOPOHAMM IO Aey (Z0roBop,
MIPUYMHEHHBII Bpel 3I0POBbI0, UMYILECTBY).

Broprele — 3T0 Takme GakThl, KOTOpPhIE TTOATBEPXKIAIOT TPECOOBAHMS
HCTIIa K OTBETYMKY (HEMCTIOJHEHWE AOroBopa, HapylIeHUe TpaBuUl
JBIDKCHUSI, PEXXKMMAa SKCILTyaTalluy TEXHUKM).

KoneuyHo, 310 moapasneneHue ycJIOBHOE, HO OHO MMEET CYIlle-
CTBEHHOE 3HaUYeHUe TIpU OLIEHKE JoKa3aTeabcTB. Hampumep, dakT mpu-
YUHEHMSI Bpela MOATBEPXKIAET He TOJbKO BOZHMKHOBEHME ITPABOOTHO-
IIeHUs — 00513aTeIbCTBA BCIIEACTBUE TIPUYMHEHMS Bpeaa, HO U JOKa-
3pIBaeT TpeOOBaHUS MOTepIeBIIero (MCTIa) K MPUIMHUTEIIO Bpena
(OTBETUUKY).

Cratbs 131 IT'TIK P® nipeanucbiBaeT, 4TOObI KCTEL] YKa3bIBaJl Ha 00-
CTOSTEILCTBA, HA KOTOPBIX OH OCHOBBIBAeT CBOM TpeboBaHMs. Eciu B
CUJTy pa3IMYHBIX IPUYMH UCTELl MX HE yKasall, TO CY[ COMIacHO CT. 56
I'TIK P® cam omnpenensieT, Kakue 00CTOSTEIbCTBA UMEIOT 3HAYeHUE ISt
JleJia ¥ KaKasl CTOpOHa JOJDKHA WX JoKa3aTh. TeM caMbIM Ha CyIe TaKKe
JIEXKUT 00SI3aHHOCTh YTOUHSATH 3HAaYMMBbIe IS Iejia 0OCTOSTeIbCTBA,
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T.€. IOMOTaTh CTOPOHAM B OIIpeAeICHUN IpeaAMeTa JOKA3bIBaHUS. DTO
BIIOJIHE COOTBETCTBYET ITpaBMJIaM OTHOCHMMOCTH JI0Ka3aTeIbCTB.

B nutepatype BcTpevyaeTcss M MHOE IIOHMMAaHKEe OCHOBAaHUS MCKa —
KaK MaTepUaIbHO-TIPaBOBOM HOPMBI, HA KOTOPOII OCHOBAHO TpeOOBa-
HUE UCTIA, KaK I0pUANYEeCKOoro (pakra, Ha KOTOPOM OCHOBBIBAIOTCS
TpeboBaHus uctua. OmMHaKO B CyneOHOM MPaKTUKE BCE Yallle IIPUMeHsI-
€TCsI TIOAXOM, B COOTBETCTBUM C KOTOPHIM IO OCHOBAaHMEM MCKa TTIOHU-
MaloTcsl (haKTHYecKre 06CTOSATENLCTBA 10 ey

TpeTbUM 3JIEMEHTOM MCKa, II0 MHEHUIO psiia YYCHBIX, SIBIISICTCS €TO
comepkaHue.

Conep:xaHre McKa OMpenessseTCsT TOM 1eJIbl0, KOTOPYIO TIpeceayeT
HUCTel, NPeabsaBissl UCK. MIcTell MOXeT MPOCUTh Cyl O MIPUCYKACHUN
eMy OIpenesICHHON Bellld, O MPU3HAHUN HAJTUYMsS, OTCYTCTBUS WU U3-
MEHEHMSI ero CyOheKTUBHOTO Mpasa. CiieoBaTesIbHO, TIO]T CoAepKaAHuEM
HCKa HAJ0 MOHUMATh IPochOy (TpedoBaHUE) UCTLA K CYAy O IPUCYXKIE-
HUM, TIPU3HAHUM WU U3MEHEHUH (ITpeoOpa30BaHMN) IIpaBa.

HexkoTopsie aBTOPHI BO3paskaioT IMIPOTUB HATUIUS TPETHETO 3JIe-
MeHTa. OHM CUMTAIOT, YTO JOCTATOYHO JBYX 2JIEMEHTOB. B KauecTBe ap-
TYMEHTOB TaKOM ITO3ULIMY BbIIBUTAIOTCS:

* comepkaHMe MCKa MOJIHOCThIO COBIAAAET C LIEIbIO NCKa;

* HM 3aKOHOIATEJIbCTBO, HU CyAeOHas MpaKTHKa He MCIOJIb3YIOT, HE
BBLICJISIIOT COIEepKaHMe MCKa KAaK ero 00s13aTe/IbHbII 3JIEMEHT;

* OT BOJIM ¥ BOJICU3BSIBIICHUS UCTIIA HE 3aBUCST (hopMa 3alllUThI TIpaBa,
caMma JIesITeIbHOCTD Cy/ia; OHU JeTEPMUHUPOBAHBI 3aKOHOM.
HeicTBUTENbHO, UCTPEOyeMOe UCTLIOM IEHCTBUE Cyda HE MOXET

OBITH YeM JIMOO MHBIM, KaK «IIPUMEHEHNEM CYIOM YKa3aHHOI'O B MCKO-
BOM 3asIBJIEHUM CII0CO0A 3aIllMTHI IpaXkIaHCKMUX MpaB, IMPeIyCMOTPEH-
HOTO JeHCTBYIOIINM 3aKOHONATEIbCTBOM».

BrigeneHne CTOpoH MCKa MMEET IPEXKIe BCEro MpakKTUIeCKOoe 3HaUe-
Hue. HempaBuiabHOe oIlpeneieHne CTOPOH CIIOCOOHO 3aTSHYTh MPO-
LiecC, BBIHECTU He3aKOHHOe peleHue U T.11. CyObeKTHBIN COCTaB CIIOp-
HOTO TIPaBOOTHOIICHUS UMEET 3HAUCHUE I PEIIeHUs] BOIIPOCA O TO-
JKIIECTBE MCKOB, O BO30OYXXICHUM CYIOTIPOM3BOICTBA IO PETPECCHBIM,
BCTPEYHBIM 1 HEKOTOPHIM MHBIM UCKaM.

B 10 xe BpeMs, HECMOTpPSI Ha TIPaKTUYECKYIO 3HAYUMOCTD BBIACIC-
HUSI CTOPOH MCKa KaK OJHOTO M3 €T0 3JIEMEHTOB, UMEIOTCS M KPUTUKH
TaKoro noaxona. BeickazaHbl Clieayiolye apryMeHThbI IIPOTUB BKJIIOYE-
HUSI CTOPOH B CTPYKTYPY 00sI3aTEIbHBIX 2.1€MEeHMO06 UCKA: VICTEI] U OT-

Cwm., HanipuMep: [Mocranosnenue [Nnenyma BC P® or 24 uions 2008 r. Ne 11
«O moAroTOBKE IrpaXkIaHCKUX JIe] K cyneOHoMYy pa3ouparenbcTBy» // BBC PO.
2008. Ne 9.

2 Henawes M.M. Yxa3. cou. C. 73.
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BETUMK — CTOPOHBI IIPOIIecca, a He MCKa; 3aKOH He pacCMaTpUBaeT CTO-
POHBI B KaUeCTBE 3JIeMEHTa CKa.

HaszBaHHbIe 3/1eMeHThI UCKa (OT ABYX A0 YEThIPEX) B JIIOOOM ciyyae
3HAYMMBI JIsI JOKTPUHBI U TIPAKTUKU: TIPABUIBHOTO OIPENeICHUS CTO-
POH CITOPHOTO TTPaBOOTHOIIICHNST, (DOPMBI 3aIINTHI TIpaBa, OTIPEeIeICHNS
MEPCIIEKTUB IBMKEHUS ejia, YCTAaHOBJIEHMST O0OCTOSTEbCTB JIejia, I0pH-
INYECKU 3HAUMMBIX (PAKTOB I10 eIy, ONpeAeICHUS MpeaMeTa T0Ka3bl-
BaHUsI, VCTTOIB3YEMbBIX CPEIICTB 3aIIMTHI OTBETYMKA ITPOTHUB MCKa U JIp.

§3. BWUAbI UCKOB

Knaccugukauus KCKOB BO3MOXHA I10 Pa3IMYHBIM OCHOBAHMSIM.

Bo-nepBbIX, 10 Mamepuaibho-npagogomy, NI OTPaciieBOMY, IIPU-
3HaAKy pa3jinyaioT MCKM, BO3HUKAIOLIME U3 IPakIaHCKUX, 3eMeJIbHBIX,
TPYIOBBIX, XWINIIHBIX, CEMEMHBIX, SKOJOTUYECKUX U UHBIX TIPABOOT-
HOILIEHUM.

BHyTpu Kaxaoil rpynbl MOXeT ObITh 00Jiee KOHKpEeTHas KaacCu-
duxkanusga. HanmpumMep, McKM U3 TpaxXdaHCKUX IIPaBOOTHOIICHU,
B CBOIO ouepenb, IMMOAPa3AeIsIIOTCS Ha MCKU U3 OTOEIbHBIX JOTOBO-
pOB — JIOrOBOpa apeHabl, 1O0roBopa JU3MWHTa U T.A.; UCKU O 3alllUTe
npaBa COOCTBEHHOCTH; UCKM O IpaBe HacjJIedOBaHUS; UICKU U3 aBTOP-
CKMX TIpaB.

3HaHMe MaTepraIbHO-TIPABOBBIX OCOOEHHOCTEN CITOCOOCTBYET Hau-
0oJiee MpaBUJILHOMY MCIIOJb30BAHUIO HCKA, CPEACTB 3allMThl HAPYILIEH-
HBIX JIN0O OCTIapUBaeMBbIX ITPaB.

Bo-BTopbIX, 11 HayKU rpaxkaaHCKO-MPOLIECCYabHOIO MpaBa UMeeT
3HaueHue KjaccuguKalus UCKOB Ha BUIBI IO NPoUeccyailbHomy npu-
3HAKy WIN TI0 1IeJIN, CITIOCO0Y 3aIIUTHI TIpaBa.

IMpenpaBisg UCK, UCTEI MOXKET TTpecie0BaTh pa3IndHble 1ean. OT
LIeJIM McKa (€ro colepKaHus) WIN CIIoco0a 3alllUThl IIpaBa 3aBUCUT caM
XapakTep CyAeOHOro pelIeHusI, T.e. KaKoe pellleHre XOUeT MOJyIUTh
HUCTell OT CyJa.

B 3aBucuMocTu ot crioco0a 3aliuThl IIpaBa UM 3aKOHHOI'O MHTE-
peca pa3nJaloT UCKU:

* O PUCYXIECHUU;
* O MMPU3HAHUMU;
* TpeoOpa3oBaTesIbHbIC.

Hcku o npucyxncoenuu IpeaCcTaBIsIIOT COO0I TpeOOBaHMS, TIPEIMET
KOTOPBIX XapaKTepu3yeTcsl TaKUMU CITOCOOaMM 3alllMThl, KaK 10OpO-
BOJIBHOE WJIM MPUHYAUTEIbHOE UCIIOJHEHUE TTOATBEPKIACHHON CyI0M
00s13aHHOCTU OTBETUYMKA.

OHu HampaBJieHbl HAa MOHYXJIEHNE OTBETYMKA COBEPIIUTh OMpee-
JICHHBIC JEUCTBUS WJIM BO3JAEPKATHCS OT HUX.
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Takum 006pa3oM, UCKM O MIPUCYXKIECHUU UMEIOT 11eJIb MOJYyYUTh Ta-
KOe pellieHue, KOTOPbIM CyJ MOJATBEpKAaeT TpeOOBaHMWE UCTIA U Of-
HOBPEMEHHO 00s13bIBaeT OTBETYMKA K COBEPILIECHUIO NeWCTBUI WM 3a-
TMPEIIEHUIO UX COBEPIIATh.

Ecnu o ucky o npuHyXJ1eHUM BHIHECEHO PEellleHKE, TO CYJI0M Bbla-
€TCSl UCTIOJTHUTEbHBIN JUCT. [T0aTOMY TaKue MCKU ellle Ha3bIBaIOT UC-
MOJTHUTEJIbHBIMU.

Hcku o npusnanuu NpeacTaBiIsioT co0oil TpeboBaHUs, MPeaIMeT KO-
TOPBIX XapaKTepU3yeTCsl TAKUMU CMIOCOOAMU 3alIUThI, KAK KOHCTaTaIlus
HaJU4us UM OTCYTCTBUS CIIOPHBIX MPaB WU 3aKOHHBIX UHTEPECOB,
T.€. CIIOPHOTO TIpaBOOTHOIIEHUsI. HepeaKko nx MMeHYIOT yCTaHOBUTETb-
HBIMU UCKaMU, TaK KaK OHUM HaIpaBJieHbl Ha YCTAHOBJICHUE HAJUYMS
WJIX OTCYTCTBUSI CITOPHOTO MTPABOOTHOIIEHUSI.

J71s1 5TUX MUCKOB XapaKTePHBIM SIBJISIETCS TO, YTO MCTEIl IIPOCUT CY/I
MOATBEPAUTH HAJIMUKE OINPEeaeIEeHHOTO MPaBOOTHOIIEHUsI WU ero OT-
CyTCTBHUE. 31eCh OT Cyla He TPeOYIOT YTO-JTM00 U3MEHUTH B IMPAaBOOTHO-
IIeHWUW; CYl TOJDKEH JIUIIIh KOHCTaTUPOBaTh ero cyiiectBoBaHue. Cie-
JIOBaTeJIbHO, COJEPKaHUEM TaKOro UCKa SIBJIsieTcsl TpeboBaHUE MO/ -
TBEPAMUTH MTPABOOTHOIIEHHUE.

B oTinune oT MCKOB O MPUCYXIEHUM, TIPEABIBISIEMBIX 110 TIOBOIY
COCTOSIBIIETOCS HapyIIEHUs, UCKU O MPU3HAHUU TMPEIbIBISIOTCS C
LIeJIbIO TIPEeNyNpennTh HapyleHue. ClieaoBaTeabHO, UCKU O PU3HAHUU
OXPAHSIOT MHTEPEC B OTPENEJIEHHOCTU U YBEPEHHOCTU B CYIIECTBO-
BaHUU TpaBa, T.€. yCTPAHSIOT HeOIpeIeJIeHHOCTD B ITpaBe.

Wcku o npu3HaHUU, B CBOIO OYepe/ib, MOAPA3ACISIOTCS Ha TTOJOXK-
TeJIbHBbIC M oTpullaTesbHbie. Ecu mucrell mpocuT cyn moaATBepaAuTh Ha-
JIn4Yue NpaBOOTHOIIEHU, TO 3TO OYIET MOJOXKUTENbHBIN UCK O TPU3HA-
Huu. Hanmpumep, uctell MpoOCUT MPU3HATh 32 HUM MPaBO COOCTBEH-
HOCTM Ha XWJIO€ CTPOeHUE, NMPU3HATh €ro aBTOPOM MPOU3BEACHUS.
Ecnu xe ucten obpaiaercsi K cyay ¢ Mpoch00il MOATBEPAUTH OTCYT-
CTBUE ONpeeSIEHHOTO MPAaBOOTHOIIEHUSI, TO 3TO OyAeT OTpUIIATETbHBII
WCK O TIpu3HaHuu. Hanpumep, nck o mpu3HaHuU Opaka HeAEUCTBU-
TEJbHBIM.

Hcku o npru3HaHUU UMEIOT, KaK MPaBUJIo, MPEIOAUIIMaTbHOE 3HAYe-
Hue. Hampumep, uctell mo uckKy o Npu3HaAHWUU TOOUJICS PElIEHUS O
MPU3HAHUU €ro COOCTBEHHUKOM KUJIOTO MTOMEIIeHHUsI. 3aTeM OH ITpeb-
SIBUJI UCK O BBICEJICHUM OTBETUMKA U3 KBAPTUPBI, COOCTBEHHUKOM KO-
TOpOil OH yxxe mpusHaH. Cy/ Tpu pacCMOTPEHUH 3asiBJICHHOTO MCKa He
JOJIKeH 00CYXIIaTh BOIIPOC O TOM, KTO SIBJISIETCSI COOCTBEHHUKOM KBap-
TUPBI, TaK KaK OH yXe pelleH cyaoM paHee. Cyn 00s13aH pacCMOTPETh
TOJILKO BOIIPOC O BBICEJICHUU.

IIpeobpaszosamenvnbie ucku NPeACTaBISIOT COO0I TpeOoOBaHUS, TIPe-
MeT KOTOPbIX XapaKTepU3yeTCsl TAKUMU CITOCOOAMU 3aIIUThI, KaK U3Me-
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HEHME WU TpeKpalleHne CIIOPHOTO MPaBOOTHOLIEHUS, T.€. €ro Mpeo-
Opa3oBaHUe.

Llenbio TaK1X UCKOB SIBJISIETCS U3MEHEHUE WX MPeKpalleHue Cylle-
CTBYIOIIETO MEXITy CTOPOHAMU MPAaBOOTHOIIIEHWS WU CO3/IaHe€ HOBOTO
MPaBOOTHOIIEHUS MEXITY HUMU.

K npeobpazoBarellbHbIM WM KOHCTUTYTUBHBIM MCKaM OOBIYHO OT-
HOCSIT UCKM 00 MCKITIOUEHUU UMYIIECTBA U3 OMUCHU, O PACTOPXKEHUU
Opaka, o paszaese o0lei coocTBeHHOCTU U Ap. Hanpumep, npu pasnene
00111eii COOCTBEHHOCTH OHa MpeoOpa3yeTcs B MHAUBUIYaTbHYIO, TIPU
pacTopXeHuu Opaka mpeKpaliamTcs OpauyHble OTHOIICHMUSI.

B Teopum BOIpocC O CyIIecTBOBAaHUHU ITPeoOpPa3oBaTEIbHBIX NCKOB
SIBIISIETCSI MMCKYCCUOHHBIM. 1o MHEHUIO psiia YYEHBIX, CYIl HE MOXET
YCTAaHOBUTH HOBOE TIpaBo, Ipeodpa3oBaTh JMOO MPEeKPaTUTh €ro CyIlle-
CTBOBaHME, a TOJKEH JIMIIIb OCYIIECTBIISITh €T0 3alnuTy. PakTUIeCcKu
peYb UAET O BO3MOXHOCTH IPUBEACHUS NCKOB JaHHOTO BUIIA B 3aBUCH-
MOCTHU OT KOHKPETHOI CUTyalluM JIU00 K MCKaM O IIpU3HAHUU, JU0O0 K
HMCKaM O TIPUCYXICHUN.

CrenyeT 3aMeTUTh, YTO COBPEMEHHOE IPaXKIaHCKOE 3aKOHOIATEb-
CTBO B KayeCTBE OJHOIO M3 BO3MOXKHBIX CIIOCOOOB 3allUTHI HA3bIBAET
nmpeKpalleHue WJin U3MEHEHUE TTPaBOOTHOIIEHMSI, CIeq0BaTEIbHO,
B TaKOM BHJIE MCKa UMEETCSI He TOJIBKO TeopeTUIecKasi, HO M IIpaKTHIe-
CKasl IOTPEOHOCTD.

B nutepaTtype BcTpedaloTcss U MHbIE OCHOBaHUS KilacCUUKAIIUKU
uckoB. Hampumep, no xapaxmepy 3awuuiaemolx unmepecoe pa3imdaior
HUCKU:

* JIMYHBIE;

* B 3aIIUTY NYOJIMYHBIX UHTEPECOB;

* B 3allIUTY paB IPYIUX JIIL;

* 0 3alIMTe HEOTPeACICHHOTO Kpyra JINII (TPYIIIOBEIC NCKN);
* KOCBEHHBIE UCKH'.

JIMuHbIe MCKY HAIIpaBJIEHBI HA 3alUTY UCTLIOM CBOMX COOCTBEHHBIX
MHTEPECOB MO CIIOPHOMY MaTepuaibHOMY MpaBOOTHOIIeHU0. OHU CO-
CTaBJISTIOT OCHOBHYIO YacCTh JIeJI, pa3peliaeMbIX CYIaMU.

ITo uckam B 3amIuUTy NyOJIMYHBIX MHTEPECOB BHITOAOIIpHOOpETATE -
JIeM TIpernojiaraeTcsl OOIIECTBO B 11€JIOM WM TOCYIapcTBO, TaK KaK He-
BO3MOXKHO OTIPEIeIUTh KOHKPETHOTO BBITOIONIPUOOpETATEIS.

Wcku B 3a1uTy nipaB Ipyrux JIMIL HAaIlpaBIeHbI Ha 3alIUTY HE CAMOTO
HCTLIA, a APYTUX JIUI] B YCTAHOBJIEHHBIX 3aKOHOM cllydasix. Hampumep,
WCKU, TIOlaBaeMble OpraHaMu OIeKH 1 MOTIEYMTEIHCTBA B 3alIUTY TIpaB
HECOBEPIICHHOJIETHUX IETCIA.

Y noapobHee: Pewemnuxosa U.B., SIpkos B.B. I'paxknanckoe 1paBo U TpaxKIaH-

cKuit mpoliiece B coBpeMeHHo# Poccuu. M., 1999. C. 137.
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Hcku o 3amure HeomnpeaeIeHHOTO KpyTra Jull (TpyIIoBble UCKU)
HAaIpaBJICHBI Ha 3alIATY WHTEPECOB TPYIIBI TPaXXAaH, MOJHBIN Mepco-
HaJIbHBIN COCTaB KOTOPOI HA MOMEHT BO30OYXXIEHUS Jejia HEU3BECTEH.
B unTepecax rpymiibl BBICTYTIAE€T OJHO WJIM HECKOJIBKO JIUIL TPYIITbI Oe3
crenuraabHOTO yroasHoMouus. [IpennonaraeTcs, 4To caMa Tporeaypa
pa3duparTenbCTBa, CBSI3aHHAS C HEOOXOIMMOCTBIO OTIOBEIIEHUS U BbI-
SIBJICHUS] Y9aCTHUKOB TPYIIMbI, TTO3BOJISIET K BBIHECEHUIO CYIeOHOTO pe-
LIEHUS ClIeIaTh COCTaB TPYIIIbI ONpPeAeSeHHBIM, ePCOHUMUIIMPOBAH-
HBIM.

KocBeHHble nCKM HampaBeHbl HA 3aLIUTY UHTEPECOB IPYTIIIbI JIUIIL,
TMEPCOHAIBHBIN COCTaB KOTOPOIT 3apaHee omnpeaeneH. OHU PU3BaHBbI,
B MEPBYIO OYEPEb, 3AMMUIIATH MHTEPECHl CYyOhEKTOB KOPTOPATUBHBIX
OTHOILIEHUH (B OCHOBE KOTOPBIX JIEKUT 0ObeAUHEHHUE ULl U (UJTU) UX
KaITATAaJIOB C LIEJIbIO TOCTUKECHUS O0IIIeit SKOHOMMIECKOIT 1IN ).

CBoeoOpa3ne KOCBEHHOTO MCKa 3aKJII0YaeTCs B TOM, YTO UCTLBI 3a-
IIUIIAI0T CBOU UHTEPEChl OTIOCPEIOBAHHO, TTyTEM MPEAbSIBIICHUS UCKA
B 3alIMTY Ipyroro jauiia. Yaie BCero MpemabsBASIOTCS UCKU TTPOTUB
KOpIopaluu WIKN €€ PYKOBOISIIUX OPTaHOB.

CylIecTBYIOT U UHbIE KJaccubUKAUU UCKOB, HE TIOJYUYUBIINE 11T~
POKOIT TOAIEPXKKM CPEAU YUeHBIX (IPeBEHTUBHbBIC, YTOJOBHBIE U JIP. ).

§4. MNPEODBABJIEHWE UCKA U ErO NPUHATUE.
BO3BY)XAEHWUE NrPAXAAHCKOro AENA

Hist Toro 4ToObI Cyd paccMOTpea U pa3pellius PpUINIeCKui
CIOp, HEOOXOAUMO MPEeAbIBUTh NCK. OH MPEABSIBISCTCS B CYI MMyTEM
MOJaYy MCKOBOTO 3asiBJIEHUs; CJIeqOBaTeIbHO, NICKOBOE 3asIBIICHUE SIB-
JIIeTCS BHEIIHEe (hopMoil BEIpaKeHUsI KCKa.

3anHTEepecOBaHHOE JIMIIO MOXET KaK 00OpaTUTHCS B CY/ C UICKOBBIM
3agBJICHUEM JIMYHO, TaK U mepecnaTth ero no nourte. Crareg 133 T'TIK
P® ycraHaBiuBaeT, 4TO CyIAbs B T€UCHME MSATU THEM CO ITHS MOCTYI-
JICHUST UCKOBOTO 3asIBJIEHUSI B CyJ 00s13aH PacCCMOTPETH BOMPOC O €T0
MPUHITHU K TIpOu3BOACTBY. M3 3TOi cTaThM ClelyeT, YTO BOIIPOC O
MIPUHSITUU 3asIBICHUS CyIbsl pelIaeT eAUHOJINYHO.

IMpenbsiBieHure U MPUHITHE UCKOBOTO 3asIBJICHUS BJIeUET 3a OO0
CJICTYIOIIINE NPOUECCYalbHO-NPABOGbLE NOCACOCMBUSL:

* JIMLIO, TPEeIbsSBUBIIEE MCKOBOE 3asiBIICHUE, CTAHOBUTCS MCTIIOM U
MMpUOOpETacT BCE MpOlecCyalbHbIC TIpaBa U OOS3aHHOCTU, TIPEIO-
CTaBJIEHHBIE 3aKOHOM;

* JIMLIO, KOTOPOE YKA3bIBAe€TCs B MICKOBOM 3asIBJICHUM KaK HapyIIUTEIb
IpaBa, CTAHOBUTCS OTBETYMKOM M TakKKe IMPUOOpETaeT Bce IpaBa
CTOPOHBI.

WNHbIMU cioBaMU, BO3HMKAET MTPOLIECCYAIBHOE TIPABOOTHOLLIEHUE.

100



MarepuajibHO-IPaBOBbIE MOCIEACTBUS MPEIbSIBICHUS UCKA 3aKITIO-
YaTCs B TOM, YTO MPEPBIBACTCS CPOK UCKOBOW TaBHOCTH.

IMopsinok oOpallieHUsI B Cyl WJIW MNOPSITOK MPEIbsIBICHUS UCKA
CTPOTO perjiaMeHTHUPOBaH.

Kak yxe ykaspiBaJioch, HEOOXOAMMO COOJTIOIEHUE BCEX MPEIITOCHI-
JIOK MpaBa Ha MPeIbsIBICHUE UCKA:

* HaJIMYMeE MPaBO- U JEECIIOCOOHOCTHU 3asIBUTEIISI-UCTIIA;

* TIOABEIOMCTBEHHOCTD JEJNa CYAY;

* TIOACYIHOCTb KOHKPETHOMY CYIY;

* 00s3aTeNbHOE COOJIIONEHUE AOCYACOHOrO IOpsiAKA PAaCCMOTPEHUS
CITopa, eCJI 3TO TPETyCMOTPEHO (heepaibHBIM 3aKOHOM WJIA OTO-
BOpOM;

* OTCYTCTBME BCTYIMMBIIErO B 3aKOHHYIO CUJTY PELIECHUS Cy/a MO TOMY
K€ CTIOpYy, MEXIY TeMU XK€ CTOPOHAMU, TI0 TOMY K€ MpeaMeTy U 110
TEM Xe OCHOBAHWUSIM;

* OINpe/esieHUe cya O MpeKpalleHN MPOU3BOJICTBA IO IETY B CBSI3U C
MPUHSITUEM OTKa3a UCTIIA OT UCKA WK YTBEPKIACHUEM MUPOBOTO CO-
TJIALIEHUS CTOPOH;

* OTCYTCTBHUE pEIICHUSI apOuTpaxka (TpeTeiicKoro cyaa) 1o Takomy xe
JIeTy, 3a UCKJTIOYEHUEM CIIydaeB, €CIv CyJ 0TKa3aj B BblIaue UCIIO-
HUTEJIBHOTO JIMCTA HA TIPUHYAUTEIbHOE UCTIOJTHEHNUE TAaKOTO pellie-
HUsI.

[Tpu npenbsaBaeHNM Mcka HEOOXOAMMO COOMIONEHNE TMChbMEHHOM
dopmer nckoBoro 3asgBieHus (cT. 131 I'TIK PdD). B 3agBireHnn 10KHBI
ObITh OTpaxkeHbl Bce Tpedyemble cT. 131 I'TIK P® pekBu3uthl, 6€3 KOTO-
PBIX CyZl HE MOXET MIPUHSITD €ro U MPUCTYMUTh K paccMoTpenuto. Heob-
XOJIMIMO, YTOOBI B 3asIBJICHMU ObUIO YKa3aHO HAUMEHOBAHUE CyNa, B KO-
TOPBIN MOAaeTCs 3as1BJIeHUE, HAMMEHOBAHME UCTIIA, €r0 MECTO KUTEb-
cTBa (EC/IM UCTIIOM SIBJISIETCS] OpTaHU3alMsI, TO €€ MECTO HaXOXIEHMS ).
A Korna 3asiBIeHHWE MOAAeTCs TIPENCTABUTENIEM, TO YKa3bIBAIOTCS €TO
HaMMEHOBaHUE U ero ajpec.

B 3agBiennu HeOOXOAMMO Ha3BaTh OTBETUYUKA, €O MECTO XKUTEb-
cTBa (ec/ii OTBETYMKOM SIBJISIETCS OpraHU3alius — €€ MECTO HaxoxIe-
HUs). be3 aTUX TaHHBIX HEJb3sl PEIIUTh, KTO BBICTYAET CTOPOHAMU 1O
MpeabsiBIeHHOMY UCKY. Eciin e B criope y4acTBYIOT HECKOJIbKO UCTIIOB
¥ HECKOJIBKO OTBETYMKOB, TO YKa3bIBAIOTCSI MX HAMMEHOBAHMS U a[ipeca.

Cratbg 4 T'TIK P® paspemaer mpeabsIBIsITh UCK B 3aIIATY YYKUX
WHTEPECOB TOJIKO B ciydasix, mpeaycMoTpeHHbIX [TIK PD u apyrumum
dbenepanbHbiMu 3aKoHamu. Jlulia, Bo30OyXknaolie Takue nea, BbICTy-
MaroT OT cBoero nMeHu. CrnenoBaTeaIbHO, B MICKOBOM 3asIBIIEHUM HEO0-
XOJIMMO yKa3aThb HAMMEHOBAaHUE 3asIBUTEJISI U €ro aJipec, a TakxKe Hau-
MEHOBaHME TOTO JIMIIa, B 3aIIUTY TIpaB, CBOOOM M 3aKOHHBIX MHTEPECOB
KOTOpPOTO 3asiBJEH UCK. Eciu UCK 3asiBJI€H B 3alIUTy UHTepecoB Poc-
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cuiickoit Menepaunu, cyonekra Poccuiickoit Menepanium, MyHULM -
MajJlbHOTO 00pa30BaHMUs WM HEOMpeleJIeHHOTO Kpyra JIUII, TO aipec He
yKa3bIBaeTcsl.

Ha npakTuke Hepeako cliydaeTcsl, YTO MECTO HAXOXKIEHUS OTBET-
YyhKa HEU3BECTHO; TOTJa YKa3bIBAETCs apec MOCAeIHEro N3BeCTHOTro
mecTa xkuteiabetBa (cT. 119 T'TIK P®). 1o TpeboBaHUsAM, TIpeabsBisic-
MBIX B 3alIUTy UHTepecoB Poccuiickoit denepanuu, cyorekToB Poc-
cuiickoii Penepaliiu, MyHULIMNAIbHBIX 00pa30BaHUIA, a TAKXKe 1O Jie-
JlaM O B3bICKAaHUU aJIUMEHTOB, BO3MEIIEHUU Bpeaa, MPUIUHEHHOTO
yBEUbEM, UHBIM MMOBPEXICHUEM 3[I0POBbSI UJIU B pe3yjabTaTe CMEepPTHU
KOPMUJIbIIA TIPY HEM3BECTHOCTH TPeObIBAHNUS OTBETUYMKA, CYIIbsl 00sI3aH
CBOMM oIlpene/ieHueM 00bsIBUTh PO3bICK oTBeTunKa (cT. 120 I'TIK P®D).
OTBETUMK Pa3bICKUBAETCS Yepe3 OpraHbl MOJULIMU.

CormacHo 11. 4 4. 2 c1. 131 I'TIK P® B 3asiBJIeHUM HY>XHO YKa3bIBaTh,
Kakue InpaBa, CBOOOJbI UM 3aKOHHBIE UHTEPECHl MCTIA HAPYIIEeHbI
MO0 co3IaHa Yyrpo3a UX HapyIIeHUs U B YeM 3aKJII0UYaloTCs ero Tpedo-
BaHUs. 31ech (hOpMyIMpyeTCs TIPpeAMET UCKa.

B vcKoBOM 3asiBJI€HNUU OJKHBI ObITh YKa3aHbl OOCTOSITENLCTBA, HA
KOTOPBIX UCTELl OCHOBBIBAET CBOU TPeOOBaHUS. DTO (paKThI IIpaBOOOpa-
3yIOIIIME, MPaBOM3MEHSIONINE, ITpaBonpeKpamamnme. OHU CBUIAETEIb-
CTBYIOT O HAJIMUMM TIpaBa U O ero HapylieHuu. K HUM MOXHO OTHEeCTH:
3aKJIl0YeHUe TOroBOpa U HEMCITOJHEHKE JOTOBOPHBIX 00sI3aTEIbCTB,
MPUYMHEHWE Bpeaa JUYHOCTH UCTIA MW €r0 UMYIIEeCTBY U 1p. Takke
JIOJIKHBI OBITh YKa3aHbl JOKA3aTeIbCTBA, MOATBEPXKIAIONINE 3TH 00CTO-
satefabcTBa. [Ipy 3TOM B 3asiBI€HUN HY>XKHO COOOIIUTH Cyny (haMUIUU U
MMeHAa CBUIETEICH U JIUIL, Y KOTOPBIX HAXOASITCS MMUCbMEHHbIE WA Be-
LIECTBEHHbIE 10KA3aTeIbCTBA, UX aapeca U T.1., yKa3aTb MepeueHb Npu-
JlaraeMbIX TOKyMEHTOB.

Ecnu 3asBasgemMoe TpeboBaHME TTOIJIEKUT OILIEHKE, TO YKa3bIBACTCS
1IeHa UCKa, PacueT B3bICKUBAEMBIX U OCTIAPUBAEMbBIX CYMM.

Kpowme toro, I'TIK P® tpebyeT yKa3bIiBaTh B 3asIBJICHUU CBEICHUS O
COOMIONEHUN TOCYIeOHOTO MOPSIAKa 00pallleH!sT K OTBETUMKY, €CJIM 3TO
YCTaHOBJIEHO (eepaibHbIM 3aKOHOM WM MPENyCMOTPEHO JOTOBOPOM
CTOPOH.

B 3asiBieHrM MOXHO 1aBaTh CBEACHUSI O HOMepax TeyieoHOB, (hak-
COB, ajipeca dJEKTPOHHOM MOYThI UCTLIA, €0 MPEAbSIBUTENSI OTBETYMKA,
WHbIE CBEIEHUsI, UMEIOLIINe 3HAYeHUE IJIsI PACCMOTPEHMUS U paspeliie-
HUS Jefia, a TakKe uaiaraTh xomaraiictsa. Hampumep, xomgaraiictBa 00
HUCTPEeOOBAHUM 10KA3aTEJIbCTB, O MPOBEJACHNUU IKCIIEPTU3bI, O HAMPaB-
JIEHUU CyIeOHBIX TTOPYYEHUI 0 cOOpe T0Ka3aTeJbCTB B APYTOM PETUOHE
(mompoc cBumeTens).

'K P® He TpebyeT 00pUANYECKOM KBaTUGUKALIUU TTPOChOBI
HUCTLA, T.e. 0053aTeJIbHOM CChUIKM HAa HOPMY MaTepuaibHOTO TpaBa.
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OnHako B UCKOBOM 3asiBJIEHUH, MIPEIbSIBISIEMOM ITPOKYPOPOM B 3aIIUTY
uHtepecoB Poccuiickoit ®enepaiinu, cyobekToB PO, MyHUIIMTATBHBIX
00pa30BaHUl WK B 3alIUTY MIpaB, CBOOO/ U 3aKOHHBIX UHTEPECOB HEO-
MpeaesieHHOro Kpyra JII, HE0OXOIUMO YKa3bIBaTh, B YeM KOHKPETHO
3aKJTI0YAIOTCSI UX MHTEPECHI, KAKOE MTPAaBO HAPYIIEHO, U NOJKHA OBITh
CChUIKA HA 3aKOH WJIM UHOW HOPMATHBHBIN MPaBOBOU akT, MpeaycMaT-
pHMBAOIINi CIIOCOOBI 3aIIUTHI TaKUX MHTepecoB (4. 3 ct. 131 I'TIK P®).

Ecnu mpokypop oOpaiaercst B CyA 3a 3allUTON MpaB TpaXKJaHWHA,
TO HEOOXOAMMO OOOCHOBATh HEBO3ZMOXKHOCTh MPEIbSIBICHUS NCKa Ca-
MUM TpaxJaHUHOM 10O yKa3aTh Ha (hakT oOpalleHus TpakaaHuHa K
MpOKYypopy.

Ha npakTtrke TakKe CIOXWIOCH, UTO 3asBICHUE, ITOAABAEMOE aIBO-
KaTOM WMJIU IOPUCKOHCYJIbTOM OpPraHMU3aluu, JTOJXKHO COAEPXaTh
CCBUIKY Ha 3aKOH.

3asBiieHNE MONMUCHIBAETCS UCTIIOM WU €TO MPEACTABUTENEM MTPU
HaJIMYUU Y HETO MOJHOMOYMI Ha MOJMUCAHUE 3asBICHUSI U HA TIPEdb-
SIBJIEHWE €T0 B CY/I.

K cobntonenuto ¢GpopMbl UCKOBOTO 3asIBJIEHUS CIENIYET OTHECTU U
TpedoBanus ct. 132 I'TIK P®, Kotopast gaet mepeyeHb JOKYMEHTOB,
MmpujaraeMbix K uckoBomy 3asBieHnto. Beenenue B I'TIK P® sroit
CTaThU AEJIAeT CyAeOHYI0 MPAKTUKY €MMHOOOPA3HOW, TPUBOIUT K Oojiee
ObICTPOMY MPUHSITUIO 3aBJICHUN CYyIOM, YMEHbIIAeT BO3MOXHOCTU
CyOBEKTUBHOTO YCMOTPEHUS CYIbU.

K 3asgBneHut0 NOMKHBI OBITh MPUIOXEHBI KOMTMU UCKOBOTO 3asiBJie-
HUS TI0 YUCTY OTBETYMKOB U TPETHUX JIUIL, MUCbMEHHBIE JOKA3aTEb-
cTBa U ux Konuu. Ecnu ocnapuBaeTcsi HOpMaTUBHBIN akT, TO B IMPUJIO-
>KEHUU JOJIKEH OBITh OMyOJIMKOBAHHBIN €TO TEKCT U PSII APYTUX JOKY-
MEHTOB.

[IpunnMmas 3asiBIeHUE, Cyabs 00sS13aH TIPOBEPUTH COOJTIONEHME TPe-
GOBaHMWU MpOIECCYaJTbHOTO 3aKOHOMATENbCTBA KAK OTHOCUTEIBHO
MPEINOChIIOK MPaBa HA UCK, TAK U OTHOCUTEIHHO (hOPMBI U COIepKa-
Hus 3asgBiaeHus. Ecau oTcyTcTByeT XOTs Obl OfHA U3 MPEANOChIIOK
TpaBa Ha MCK, TO 3asBiieHne Bo3Bpamaetcs (ct. 135 I'TIK P®D). Ecau ke
Cylbsl yCTAHOBUT, YTO UCKOBOE 3asIBJIEHUE HE OTBEYAET TPEOOBAHUSIM,
NpeabsaBIisieMbIM K ero ¢opme u comepxkanuio (ct. 131, 132 I'TIK P®),
TO OH BBIHOCHUT OIpeJieIeHNne 00 OCTaBJICHUM €ro 0e3 JBUXKEHUS.
B onpenenennun yka3blBalOTCS HEAOCTATKU U YCTAHABIUBAETCSI pa3yM-
HBI CpoK 1Jis1 ux ucrnpasieHus. [Ipu nucnpaBieHuun 3asBJIeHUS B
YCTAHOBJIEHHBIN CyIbel CPOK OHO CYUATAETCS MONAHHBIM B I€Hb IEP-
BOHAYaJIbHOTO MPENCTABICHUS B CyI. B TPOTUBHOM ciydae 3asiBJIeHUE
CUMTAETCSI HEMOJAHHBIM U BO3BpAIIAETCs 3asIBUTEJIO CO BCEMU MPUJIO-
xenusimu (ct. 136 TTIK P®). [1pu aTom creayeT MoauepKHYTh, UTO He-
MPENCTABIEHUE TOCTATOYHBIX TOKA3AaTENbCTB HE SIBISIETCSI HAPYIIEHUEM
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(dopMBI 1 comepKaHUS 3agBJICHUS U IO 3TOM IMPUUYMHE OHO HE MOXET
OBITH OCTaBJICHO O€3 IBMKCHUS. 3asBJICHNE B 3TOM cliydae TTpUHUMAa-
eTcd, a CyJ IpeiaraeT IMpeaCcTaBUTh JOMTOIHUTEIbHBIE JOKA3aTEIbCTRA.

O MpUHSITUU 3asIBJICHUS K TIPOU3BOACTBY CYAbsl BHIHOCUT OIIpeae-
JIEHNE, KOTOPOE CIYKUT OCHOBAaHWEM JUIST BO3OYXKIEHMS TPaKIaHCKOTO
nena B cyne nepBoit muctanuuu (ct. 133 T'TIK P®).

3aKOH IpeaoCTaBIsIeT UCTILY IIPaBO B OJHOM MCKOBOM 3asiBJIEHUU
COCIUHUTH HECKOJIBKO TPeOOBAaHMIA, CBI3aHHBIX MEXKIY COOOI, a CyIbs,
TIPUHUMAIOIINI 3asBJICHIE, BITPABe BBIACINUTDL OTHO VI HECKOJBKO M3
COEIMHUMBIX TPeOOBAaHUIA B OTAEJIbHOE IIPOU3BOICTBO, €CJIM IIPU3HAET
pas3nenrbHOe X pacCMOTPEHME OoJtee Ieaecoo0pasHbIM.

Kpome Toro, eciau cynbsi yCTAaHOBUT, YTO B IIPOMU3BOACTBE JAaHHOTO
cyla yxe UMEIOTCSI HECKOJIbKO OTHOPOIHbIX Jej, B KOTOPbIX y4aCTBYIOT
OIIHM M Te K€ CTOPOHBI, IMOO HECKOJIBKO AeJ IO MCKaM OTHOTO MCTHA K
Pa3IMYHBIM OTBETYNKAM, JIMOO HECKOJIBKO MCTIIOB K OMHOMY M TOMY 3Ke
OTBETYMKY, OH BIIpaBe OObEIMHUTH 3TH JIeJIa B OJHO IIPOU3BOIACTBO ISt
COBMECTHOTO pacCMOTPEHUSI, €CJIM TaKOe OOBbeAMHEHE IIPUBEIET K 00-
Jiee OBICTPOMY M IIPaBMIILHOMY PacCMOTpEeHMIO criopa. Hampumep, ncku
PabOTHUKOB K OpraHM3alMy O B3bICKAHUY HAYMCJIEHHOM, HO HE BbIILIa-
YeHHOI 3apabOTHOI TIJIATHI.

§5. OBECMEYEHUE UCKA

Oo0ecneyeHne HCKA — 3TO IMPUHITHE CYIOM IIPEIyCMOTPEHHBIX
3aKOHOM IIpOliecCyabHbIX MEp, TapaHTUPYIOLIUX UCITOJIHEHUE BO3-
MOXKHOTO PEIIeHUs IO 3asIBIECHHOMY HCKY.

ObecnedeHne UCKa JIOIMYyCKAETCS BO BCIKOM TOJIOXKEHUU Aelia, eClu
HENPUHSITHE Mep o0ecrieueHrs] MOXKET 3aTPYAHUTh WU CIeIaTh HEBO3-
MOXXHBIM ucrojHeHue petenue cyaa (cr. 139 I'TTIK P®). O6ecneueHue
HMCKa MOXET ObITh ITPOU3BEACHO CYIOM WU CYAbell MO MpochOe JIulI,
YUYACTBYIOIIMX B JIEJIe.

Mephbl obecriedeHNST MCKa 3aBUCAT OT MpeIMeTa UCKOBOTO 3asiBlie-
HUSI.

K mMepam 1o obecrieueH1Io KCKa OTHOCSIT:

* HaJIOXXEHME apecTa Ha MMYIIECTBO, MPHUHAIeXAIee OTBETYMKY U
HaXOSIIEEeCs] Y HETO WU Y APYTUX JIULI;

* 3anpelleHre OTBETYMKY COBEpILaTh ONpeAe/ICHHbIC NEUCTBUS;

* 3ampelieHre IPYrMM JIMIIaM COBEpIaTh OIpeleeHHbIe NeHCTBUS,
Kacalollyecs peaMeTa cropa, B TOM Yucie rnepeaaBaTh UMYIIECTBO
OTBETYMKY WJIM BBIIIOJHSITD [10 OTHOIIEHUIO K HEMY MHbIEe 00s13aTe b~
CTBa;

* BO3JIOKEHME Ha OTBETYMKA W IPYIMX JIML 00S13aHHOCTU COBEPLUMTH
oIipe/ie/ieHHbIe AeCTBUS, KacalollKecs IIpeaMeTa cropa O Hapylle-
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HUY aBTOPCKUX U (WJIM) CMEXHBIX TIpaB, KpoMme Mpas Ha ¢hoTorpadu-

YecKue MPOU3BEIEHUSI U MTPOU3BENCHNS, MOJYYeHHbIe Crioco0amu,

aHaJIOTMYHBIMU (oTorpacuu, B UH(POPMALIMOHHO-TEIEKOMMYHUKA-

LIMOHHBIX CETSIX, B TOM uucie B ceTu «MHTepHeT»;

* NIPUOCTAHOBJIEHME peali3aluu UMYIIECTBA B Cliydyae MpeabsBIeHUs
ncka 006 OCcBOOOXIEHUM MMYILECTBa OT apecTa (MCKJIOUYEeHUEe U3
OIUCH);

* MPUOCTAHOBJIEHUE B3bICKAHUS IO WCIOJIHUTEIbHOMY TOKYMEHTY,
ocrapuMBaeMOMy TOJKHMKOM B cynebHoM mopsinke (ct. 140 T'TIK
PD).

HormyckaeTcsi OMHOBpeMEHHOEe TTPUMEHEHME BYX WU HECKOJBKUX
Mep obecrneyeHus: ucKa, OMHAKO MEPhI MO 00ECIeYeHNI0 UCKA TOKHbBI
OBITh COPA3MEPHBI 3a5IBJICHHOMY UCTIIOM TPEOOBAHUIO.

B cyne6HOIT mpakTuKe yalie BCero mpuMeHsIeTcsl Mepa o0ecrieueHUsI
KCKa, CBSI3aHHas ¢ HAJIOXEHUEM apecTa Ha MMYIIECTBO MM Ha JEeHEeX-
HbIe CpPeJICTBa, MPUHAIJIEXKAIIME OTBETUYMKY U HAXOISIIMECS] B KPEAUT-
HBIX OpTaHU3AIIMSIX.

[Topsinok HajoXXeHUs apecTa Ha UMYILECTBO MOAPOOHO OMpeesieH B
3akoHe 00 UCIIOJIHUTEILHOM Ipou3BoAcTBe. Llenbio apecta uMylIecTBa
pu 00eCIIeYeHNU MCKa SIBSIETCS €T0 COXPAaHHOCTh 10 pa3pelieHus
Jiena B cyne.

B I'TIK P® npenycmoTpeHa 00s13aHHOCTb CYIbU WK Cya O IPUHSI-
TBIX Mepax Mo 00eCIeUyeHNIo0 UCKa He3aMeTUTEIbHO COO0IIaTh B COOT-
BETCTBYIOIIME FOCYIaPCTBEHHbIE OPraHbl WM OpraHbl MECTHOTO caMo-
yIpaBJeHUsI, PETUCTPUPYIOIIME UMYILIECTBO WJIM TIpaBa Ha HEro, ux
orpaHuveHusi (0OOpeMeHeHUs), TTIePEeXOl.

151 U1, KOTOPBIM CY/I 3alpeTU/l COBEpLIaTh OMpeneaeHHbIe neii-
CTBUSsI, Kacaolluecs: IpeaMeTa criopa, B TOM YucJe MepeiaBaTh UMYyIle-
CTBO OTBETYMKY WJIM BBITIOJHSTH IO OTHOIIEHUIO K HEMY MHbIE 00s13a-
TenbeTBa (1. 2 1 3 9. 1 c1. 140 TTIK P®), I'TTIK P® npenycmoTpen
B cllyyae HapylleHMs Takoro 3ampera wmTpad B pasmepe a0 1000 pyo6.
Kpowme Toro, ucTily mpeaoctaBieHO MpaBo TpeOOBaTh BO3MEIIEHUS C
9THUX JIUL YOBITKOB, BbI3BAHHBIX HEUCIIOJHEHUEM OMpe/esIeHUs cyaa 00
obecreyeH ! rcKa.

B ct. 446 TTIK P®D naetcst mepeyeHb UMYIIECTBA, HA KOTOPOE HE MO-
KeT ObITh 00pallleHO B3bICKAHWE MO UCMOJHUTEIbHBIM TOKYMEHTaM.
DTO TaKoe MMYILECTBO, 6€3 KOTOPOro HEBO3MOXHO CYIIECTBOBaHUE Ca-
MOTO YeJIOBeKa.

3asBieHune 06 obecrieueHUM UCKa paccCMaTpUBaETCs B IEHb, KOraa
OHO TOCTYIUJIO B ¢y, 6€3 U3BEIIeHUs] OTBETUMKA, NPYTUX JIUII, yUacT-
BYIOIIIMX B JIeJIE.

Ha ocHoBanuu ompeneneHust 00 o6ecrieYeHUM NUCKa CyI BbIIAET
WUCTILY UCTIOJIHUTENbHBIN JIUCT U HAMPABJISIET OTBETUMKY KOTIMIO OMpe-
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neneHusi. OnpeneneHue MPUBOIUTCS B UCIIOJHEHUE HEMEIJIEHHO Ye-
pe3 CIyXObl CyneOHBIX TPUCTABOB-UCIIOJTHUTEIEH (KOPOTKHMIA CPOK
paccMOTpEeHUS 3asiBJeHMS U HEMEIICHHOEe UCIIOJIHEHUE o0ecIeun-
BalOT OMEPATUBHOCTDH 3TOTO MPOILIECCYaTbHOTO NeUCTBUS, UTOOBI He-
JIOOPOCOBECTHBIN OTBETYMK HE MOT CKPBITh HAXOSIIIEECs Y HETO MMY-
1LIECTBO).

[TportieccyanbHbIlt 3aKOH TOMYCKAeT 3aMEeHY OJJHUX Mep T0 obecrie-
YEHUIO MCKa JAPYrUMU. 3aMeHa Mep Mo 00EeCIeYeHnIo UCKa paccMaTpu-
BaeTcs B Cyle TakKe 0e3 M3BEIICHUST OTBETYMKA W IPYTUX JIMII, Y4aCTBY-
fomux B nese (cr. 143 I'MIK P®). Hanpumep, Takas Mepa odbecrieueHust
MCKa, KaK HaJOoXeHWe apecTa Ha MMYIIECTBO, MOXET OBITh 3aMeHeHa
HaJIOKEHMEM apecTa Ha AeHEeXXHbII BKJIa B OaHKe.

B3ameH apecta uMyllecTBa U JEHEXHOIO BKJIaJa OTBETUYMK BIIpaBe
BHECTHU Ha JICHEXHBIN CYET Cyna UCTpeOyeMyIo CYMMY.

Bonpoc 06 oTMeHe IPUHATHIX CyIOM Mep 10 00eCIIeYeHNI0 UCKa
paccMaTpUBaeTCsd B CyIeOHOM 3acelaHUM C U3BEIeHMEM OTBETYMKA U
JIPYTUX JINII, y9aCTBYIOIIMX B fene. OMHAKO UX HesIBKA He TPEISITCTBYeT
peneHuo 3Toro Bompoca (ct. 144 T'TIK PD).

PaccmaTpuBaeTt Bormpoc 006 oTMeHe oOecIieueHuUsI UCKa TOT Xe CYyII
VUTU CYIbsI, KOTOPBI 3TU MEPhI IPUMEHHII.

Ha Bce ompeneneHus 1o BorpocaM 00ecIeueHUs NCKa MOXKET OBbITh
nogaHa yacTHas xajoba. [Togaua yacTHOI »Kaa00bl Ha OIlpeacieHue
cyna o0 obecrieyeHMM UCKa He TPUOCTaHABIMBAET UCITOJHEHUE ITOTO
oIpene/ieHusI.

ITomaua yacTHOI1 xkan00bI Ha OIpeaeeHUe O 3aMeHe Mep obecreyve-
HUS UCKa 1 00 OTMeHe Mep oOecTieueHnsT MCKa MPUOCTAaHABINBACT UC-
MoJIHeHWEe TakuX onpeaeneHuii (ct. 145 T'TIK P®).

§6. PACNOPSIXEHME UCKOBbIMU CPEACTBAMU
SALLNUTBI MPABA

PaBeHcTBO cTOPOH B Mpoliecce o0ecreyrnBaeTcsl HaleJAeHUEeM UX
PaBHBIMU BO3MOXHOCTSIMU T10 PACIIOPSIKEHUIO NCKOBBIMU CPECTBAMU
3aIUTHI CBOUX MTPaB U OXPAHSIEMbIX 3aKOHOM MUHTEPECOB.

B coorBerctBuu ¢ 4. 3 c1. 38 I'TIK P® cTOpOHBI MOJB3YIOTCS paB-
HBIMU MPOLIECCYaTbHBIMU MPaBaMU U HECYT paBHbIE MpolleccyabHble
obsizaHHoCcTU. McTell BpaBe MU3BMEHUTh OCHOBAaHME WIM MPeaMeET UCKa,
YBEJIUYUTH WU YMEHBIIIUTH pa3Mep UCKOBBIX TpeOOBaHUM T1OO OTKa-
3aThCsl OT MCKA; OTBETYMK BIIPaBe MPU3HATh UCK; CTOPOHBI MOT'YT OKOH-
YUTH JIEJI0 MUPOBBIM COTJIAIIEHUEM.

[TpaBo Ha u3MeHeHUE UCKA O3HAYaeT 3aKOHOIATEJbHO OMpe/e-
JICHHYIO BO3MOXHOCTD [IJII UCTIAa U3MEHUTD MPEeIMET WM OCHOBaHUE
HCKa, YBEJIMYUTD UM YMEHBIIUTh pa3Mep UCKOBBIX TPEOOBAHUIA.
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B coorserctBum co c1. 39 I'TIK P® wucrenr BripaBe U3BMEHUTh TOJIBKO
MpeaMeT UM OCHOBAaHME UCKa, a He 00a afeMeHTa BMecTe. MI3MeHeHue
OCHOBaHMUS UCKa MOXET BbI3BIBATHCSI TEM, UTO MCTEI] cocaics Ha 00-
CTOSITEJILCTBA, KOTOPbIE HE MOTYT 00OCHOBATh 3asiBJIEHHbIE TPeOOBAHUSI.
To e u B oTHOLIeHUH TpenMeTa ucka. Eciu tpedoBaHue chopmyiupo-
BaHO OIIMOOYHO U HE COOTBETCTBYET MPEIYCMOTPEHHOMY 3aKOHOM CO-
CTaBYy MPABOOTHOIIIEHUSI, TO UCTILY TIPEIOCTABIISIETCSI BO3MOXHOCTD U3-
MEHUTb TpeOOBaHUE, COXPaHsIsi OCHOBAHUE UCKA.

Ecau onHOBpeMEHHO U3MEHUTh MpeIMeT U OCHOBaHUE MCKa, TO, MO
CYILIECTBY, 9TO Oy/IeT OTKa3 OT Hero U HeoOXOIUMO 3asiBIEHE HOBOTO
HCKa.

Cratbg 196 T'TIK P® npeanuchiBaeT cyay NPUHUMATh PEIIEHUS 10
3asiBICHHBIM TpeboBaHUusIM. O01Iee paBuo TaKoBO, UTO Cyl 0e3 co-
IJIacusT UCTIA HE MOXKET M3MEHUTH TIPEIMET MM OCHOBaHME McKa. B 1o
K€ BpeMsl CyJ MOXET BBIMTH 3a Mpejeibl 3asBJIeHHbIX TpeOOBaHUIA B
cIIyyasix, MpeayCMOTPeHHBIX (heiepabHBIM 3aKOHOM.

[TpaBo Ha yBelIMYeHWE WM YMEHBIIIEHUE pa3Mepa MCKOBBIX TPeOO-
BaHUIi UCTIOJIb3YETCS] B 3aBUCMMOCTH OT KOHKPETHOW CUTyalluu B MPO-
necce. IlpaBo Ha yBeIMueHUE pa3Mepa UCKOBBIX TpeOOBAHUIT MOXET
OBITh UCTIOJIL30BAHO, HAIPUMEP, B CUTYyallMK, KOT/Ia UCTell, C TOCTaTOY-
HOIi CTENEeHbIO JOCTOBEPHOCTU OIpPEeIUB MPaBUIBLHOCTh CBOEH TTPaBo-
BOW Mo3uLIMU MO Jiely, TpeOyeT B3bICKATh C OTBETYMKA TOMUMO CyMMBbI
OCHOBHOTO JTOJITA MIPOIIEHTHI 3a MOJIb30BAHUE JEHEXKHBIMU CPECTBAMU
100 B CBSI3U C IIJTUTEJIbHBIM CPOKOM PAacCMOTPEHUs Jiejia TTPOCUT B3bI-
ckath mTpacdHble CAaHKIUU HE Ha JIEHb MOJJayll UCKOBOTO 3asiBJICHUS,
a Ha MOMEHT BBIHECEHMUSI PEIIeHUS.

YMeHbllleHHe pa3Mepa MCKOBBIX TPEOOBAHUI MOXET O3HayaTh Kak
TO, YTO MCTEll OCO3HAJ HeMPaBUIbHOCTD 3aHSITON UM MPABOBOM MO3U-
LIMY TI0 OTACJbHBIM BOMpocaM (Hampumep, Koraa repBoHavyaabHO Ha-
psy ¢ APYTMMMU OBLJIO 3asiBJIEHO TpeOOBaHUE O KOMIIEHCAIIUU MOPajib-
HOTO Bpefa, a yXe B X0Jle BOZHUKIIETro Mpolecca UcTell 0CO3HaJ, YTo
XapakTep CIOPHBIX MaTePUAIbHBIX TPABOOTHOIIEHUN HE MPeaycMaTpu-
BaeT TaKol BO3MOXHOCTH), TaK U O 1OOPOBOJIBLHOM BHECYIEOHOM yI0B-
JIETBOPEHUU YaCTU TPeOOBAHU I OTBETUUKOM.

OTKa3 oT uckKa 100 03HaYaeT OCO3HAHUE UCTIIOM OecrepCreKTUB-
HOCTHU 7151 ce0sl NajibHEeM111ero MpoaoJIKEHUST CyIeOHOTO pa3duparesib-
CTBa MO0 CBUAETENbCTBYET O TOCTUKEHUU CTOPOHAMU BHECYAEOHOTO
MUPOBOTO coramieHusi. B 1io6om ciyyae coBepileHUe UCTIIOM JaH-
HOTO PacropsiAUTEIbHOTO NEMCTBUS CBUAETEIbCTBYET O €70 OTKa3e OT
MpaBa Ha CyleOHYO 3allUTy, MOCKOJIbKY 3aKOH 3ampeliaeT MoBTOPHOe
oOpalieHue B Cy/ ¢ TOXKIECTBEHHBIM NCKOM.

Peanuzanus mpuHIIMIIa PaBHOMPABUS CTOPOH B TPaXIaHCKOM
npoliecce oOecrneynBaeTcsl MpeacTaBlIeHueEM OTBETYMKY BO3MOXKHOCTHU
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3alIUIIAThCS TIPOTUB MPEIbIBICHHOTO MCKA, BBIABUTAS HEOOXOIM -
MBbIe Bo3paxkeHus. [Ipy 5ToM OH MOXKET MCIOJIb30BaTh 1BE (DOPMBI 3a-
IIUTHI:

1) Bo3paxkeHue TIPOTUB UCKa;

2) momady BCTPEUYHOTO MCKa.

OTBeTUYMK TaKKe BIpaBe MPU3HATh UCK, €CJIU CYUTAET TpeOOBaHME
HCTIA 3aKOHHBIM 1 0OOCHOBAHHBIM.

Bo3paxenus npoTuB MCKa — 3TO apTyMEHTHMPOBAaHHbBIE JOBOJHI,
OITpOBEpTaoIINe MpeabsIBICHHBIN NCK. [To cBoeMy XapaKTepy Bo3paxke-
HUSI MOTYT OBITb MaTepUAIbHO-IIPABOBLIMU U IIPOLIECCYATIbHBIMU.

MatepranbHO-TIpaBOBBIC BO3paKeHWST HATIpaBJICHEI Ha OTIPOBEP-
KeHue (HaKTOB, COCTABISIIONINX OCHOBaHME MPEAbIBICHHOIO UCKa U
CBUJIETEJIbCTBYIOIIMX O HE3aKOHHOCTU WJIM HEOOOCHOBAHHOCTH TPebo-
BaHUS MCTIIA.

IIpoueccyanbpHble BO3paxkeHWs HalpaBJIeHBI Ha TO, YTOOBI TOKA3aTh
HEIPaBOMEPHOCTh BOBHMKHOBEHMSI CAaMOT0 Ipoliecca I10 Aey BBUAY
OTCYTCTBHS y MCTIIA TIpaBa Ha MCK VIV HapYIICHWUST UM MOPSIIKA TIPeIb-
SBJICHUS McKa. B KauecTBe TakMX (paKTOB OTBETUMK MOXKET YKa3bIBaTh
HEIIOABEIOMCTBEHHOCTD Jiejla CYAy, HAJIMYKE I10 TOXICCTBEHHOMY MCKY
BCTYITMBIIETO B 3aKOHHYIO CHJTY PEIICHUS Cyaa 1 IIp.

BceTpeuHblii HCK — 3TO CaMOCTOSITEIbHOE TpeOOBaHME OTBETYMKA K
KCTLLY, IIPEIbSIBISIEMOE B CY/I IJII OMHOBPEMEHHOTO COBMECTHOTO pac-
CMOTPEHHSI C ICKOM.

TpeboBaHME OTBETUYNKA MOXKET OBITH IIPUHSATO JJIST PACCMOTPEHUS C
IepBOHAYaIbHBIM MCKOM B CIy4yae:

* eCIIM BCTPEUHOE TPeOOBaHME HAIIPABJICHO K 3aUeTy ITIepBOHAYAIBHO-
ro TpeboBaHUS;

* €CJIM YIOBJIETBOPEHME BCTPEUHOTO MCKA MCKIII0YAET ITOJTHOCTBIO WU
YAaCTUIHO YIOBJICTBOPEHNE ITIEPBOHAYAILHOTO MCKA;

* eCIIM MeXAY BCTPEUYHBIM M TIepBOHAYAJIBLHBIM MUCKAMHW MMEETCS B3a-
WMHasl CBSI3b U UX COBMECTHOE PAaCCMOTPEHHUE MPUBENIET K OoJiee ObI-
CTPOMY M IIPAaBUJILHOMY PACCMOTPEHMIO CIIOpa.

BceTpeuHBIi ICK MOKET OBITE TIPEIBSIBIICH IO TTOCTAHOBIICHUST peIlie-
HUS 110 TIepBOHAYAJbHOMY MCKY, TIPaKTUYECKN — IO yIaJIeHUs cyda B
COBeIIATeIbHYI0 KOMHATY IJIsI BBIHECEHMUST PELICHUSI.

ITpu3nanue McKa o3HaYaeT coriacue OTBETYMKA C MCKOBBIMM Tpe0o-
BaHUSAMU UcTHA. [Ipu3HaHMWe NCKa MOXET OBITh ITOJHBIM VI YacTHY-
HbIM. DaKTUUYECKU pean3alsl OTBETYUKOM JTaHHOIO AUCIIO3UTUBHOTO
TIOJTHOMOYMST O3HA4YaeT MpHU3HaHNEe UM 000CHOBAaHHOCTH TIPaBOBOIA TTO-
3UIMM UCTLA U HeXeJaHWe TPaTUTh BpeMEHHbIE M MaTepuajibHbIE pe-
CYPCHI B 3aBEIOMO IIPOUTPBILIHOM CUTYALIMH.

CTOpOHBI TAKKE€ MOTYT OKOHUYUTH JIEJI0 MIUPOBBIM COTIalllcHeM. 3a-
KOHOJIATeJIbHOTo onpeaeneHnst Mupoporo cornamenus I'TIK PD He co-
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JIePXKUT, OAHAKO MPOLIECCYabHON HAYKOW JaHHbBIMA BOMpPOC pa3paboTaH
JIOCTAaTOYHO TTOAPOOHO.

MupoBoe corjianieniue — IIPOoLEeCCyalbHO 3aKPEIICHHOE BOJICU3bsIB-
JIEHUE CTOPOH, HAaIlpaBJ€HHOE Ha TOCTUKEHUE OTPEeNe/IEHHOCTH B TIpa-
BOOTHOIIIEHMSIX MEXIY HUMM B 1IEJISIX OKOHYAHMS TIpoliecca IyTeM ca-
MOCTOSITEJIbHOTO yperyJIMpOBaHMSI IIPAaBOBOr0 KOH(IMKTA.

Peanu3zanus psiga HIKeNepeurcIeHHBIX JUCIO3UTUBHBIX ITOJHOMO-
YUl CTOPOH MPOXOIMT ITOJ KOHTPOJIEM cyja. 3asBjeHue UcTia 00 oT-
Ka3e OT MCKa, MPU3HaHKE UCKA OTBETYMKOM U YCJIOBUSI MUPOBOTO CO-
[JIallleHUsI CTOPOH 3aHOCSITCS B IIPOTOKOJI CyIeOHOr0 3acedaHus U 10~
MMUCHIBAIOTCS UCTIIOM, OTBETYMKOM MU 00eMMM cTopoHaMu. B ciydae
€CJIM 0TKa3 OT MCKa, IIpU3HAaHMe MCKa I MUPOBOE COIJIAIIeHUE CTO-
POH BbIpaxKeHbl B aJpeCOBAHHBIX CYAY 3asIBJIEHUSIX B MMCbMEHHOM
bopme, 3TH 3asBICHUS TPUOOIIAIOTCS K ey, HAa UTO YKa3bIBaeTCs B
IIPOTOKOJIE CYIeOHOTr0 3aceIaHusl.

Cyn 00s13aH pa3bsICHUTb UCTIY, OTBETYUKY MJIM CTOPOHAM ITOCIIEI -
CTBUSI COBEPILIEHUsI YKa3aHHBIX TTPOIIECCYaTbHBIX IEUCTBUIA, BhIpaXkaro-
IIKECSI B TOM, YTO YTBEPKICHUE X CyI0M O3HaYaeT IpeKpalleHue IIpo-
M3BOJCTBA 10 JAHHOMY JIeJIy.

CrnenyeT OTMETUTD, YTO CyJ He MMPUHUMAET OTKa3 MCTIIAa OT MCKa,
MIpU3HaHKWE MCKa OTBETUMKOM M HE YTBEPXKIAaeT MUPOBOE COIIAIICHE
CTOPOH, €CJIM 3TO MPOTUBOPEYUT 3aKOHY MJIM HapyLIAeT IIpaBa U 3aKOH-
Hble UHTepechl apyrux juil (4. 2 cT. 39 I'TIK P®).

T'TIK P® takke mpemycMaTpuBaeT U MEpPBI OXpaHBI MHTEPECOB OT-
BETYMKA OT BO3MOXHBIX YOBITKOB JIJISI HETO.

Cratbs 146 IT'TIK P® nanensier cyn Wiav Cyablo, TOIMYCTUBIINX 0bec-
MeYyeHure ucKa, MpaBoM TpeOoBaTh OT MCTIIA MIPEeIOCTaBICHUS obecrede-
HUSI BOBMOXHBIX JUISI OTBETYMKA YOBITKOB. [1py BhIHECEHUU pelIeHUS
cyna 00 oTKas3e B UCKE U TIOC/Ie BCTYIUIEHUST B CUJIy 3TOTO PEIISHUS OT-
BETUMK BIIpaBe MPEIbIBUTH K UCTILY MUCK O BO3MEIIEHUN YOBITKOB, TIPH-
YUHEHHBIX €My MepaMy 00ecIie4eHUs MCKa. DTO IT0JI0XEHUE IIPOLECCy-
aJIbHOTO 3aKOHA TapaHTUPYET peaan3aluio MPpUHIIUIIa PaBHOIIPABUS
CTOPOH B IPakKAaHCKOM CYIOTIPOU3BOJICTBE.



Fmasa8. [AOKA3bIBAHUE U JOKASATEJIbCTBA
B rPAXAAHCKOM CYAOMNPOU3BOACTBE

§ 1. Ilonamue cyoe6rnozo doxasvieanus u cyoeOHbIx 00KA3AMEAbCIMNE

§ 2. Ilpedmem dokasvieanus. Ocrosanus 0ce060coenus om 00Ka3vl6anus
§ 3. Cybsexmut doxazvieanus

§ 4. O6s3annocms dokazvieanus. Pacnpedeaenue o0a3annocmeil

no 00Ka3vI6aHUI0

§ 5. Omunocumocms, donycmumocnivb, 00CH08EPHOCHL U OOCIMAMOUYHOCID
Jdokazameabcme

§ 6. Cpedcmea doxasvieanus

§1. NOHATUE CYAEBHOIO LOKA3bIBAHUA
N CYAEBHbIX LOKASATE/IbCTB

Cyne0OHoe A0Ka3blBAHME — 3TO YPEryJIMPOBAHHBII HOPMaMHu
rpaXkIaHCKOTO MPOIIECCYaTbHOTO MpaBa MPOLEeCC ABXKEHUST OT BEPOSIT-
HBIX CYXKIEHWI K ICTUHHOMY 3HAHMIO, 00CCIIeUMBAIOIIEMYy BEIHECEHME
3aKOHHOTI'0 1 000CHOBAHHOTO Cy/1€OHOTO pELleHMs T10 AeTy.

CynebHoe noKa3blBaHUE SIBJISICTCS OAHOM M3 OCOOBIX Pa3HOBUIHO-
CTeil MO3HAHUS, T.€. CTIOCOOOM TIpUMEHEHWS 3HAHWI IIJII pEeIIeHUS CTO-
SIIMX TIepell CyIoM 3aaay.

Joxa3bIBaeTcs B CyAeOHOM AeITeIbHOCTU CYILIECTBOBAaHUE WU OT-
CYTCTBHME OIpeAeIeHHBIX (DAKTOB, C KOTOPBIMU 3aKOH CBSI3BIBACT BO3-
HUKHOBEHME, U3MEHEHNE UM MpeKpalleHue TeX UM UHBIX MPaBOOT-
HOILUEHUIA.

CyneOHOe JOKa3bIBAaHUE OCYIIECTBIISICTCS IO OOIMMM 3aKOHAM JIO-
TUKH, HO B TIpOIeCCYaIbHOM (popMe. DTa AeaTeTbHOCTh CTPOTO pera-
MEHTUPOBaHA 3aKOHOM.

Takum odpa3om, DOKa3bIBaHUE MIPEACTABISIET COOOM CIOXHBIN CO-
HUaJIbHO-TIPaBOBOI (heHOMEH, B KOTOPOM IIPOSIBIISIETCST BO BCEM CBOEM
MHOT000pa3unu AesITeJIbHOCTD IpoliecCyalbHasl U JOTUYeCcKas.

[Ipouecc moka3bIBaHUSI COCTOUT M3 OIpPEACICHHBIX 3JIEMCHTOB,
omnpeaeaeHHO COBOKYITHOCTH AeicTBUM. K TakuM aneMeHTaM OTHOCST:

* omnpeaesieHue TIpeaMeTa JOKa3bIBaHUSI MO NIy,
* oIpenesieHre Kpyra MCKOMBIX WM HEOOXOIMMBIX 10KA3aTeJIbCTB;
* TOJIyUeHHE ITOKa3aTeNIbCTB (3a CUeT MX IMpEICTaBICHUS M coOmpa-

HUS);

* KCCJIeIOBaHNUE U OLIEHKA JOKAa3aTeIbCTB.

C y4eToM M3JI0KEHHOTO TI0]T Cy/IeOHbIM I0KA3bIBAHWEM MOXKHO TTOHU -

MaTh MPAaBOMEPHYIO NeSITENbHOCTh CYObEKTOB JOKA3bIBAHUS MO OIpee-
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JICHUIO, TIOJTYYCHUIO, UCCICAOBAHUIO U OLIEHKE IOPUANISCKN 3HAUMMBIX
cBeldeHUI 0 (paKkTax, OCYIIECTBISIECMYIO B IIPEAITMCAHHON 3aKOHOM
dopMe, HaTIpaBIIEHHYIO Ha pa3pelleHe Iejia, BEIHECEHE 3aKOHHOTO 1
000CHOBAHHOTO aKTa CyJAeOHON BIaCTH.

J71s yICHeHNST KaTeTOPUH «CylIeOHOe TOKa3aTeIbCTBO» OOBITHO MC-
noIb3yeTcs GrI0COMCKO-TTPaBOBOI MOIX0I. YUeHbIe BHIBOIST TaHHOE
TTOHSITUE, UCTIONB3YSI TEOPUIO OTPAKEHUSI U COTIOCTABIISISI APYT C IPYTOM
JIOKA3aTeJIbCTBO JIOTMYECKOE 1 CyaeOHOoe.

ITon moka3biBaHMEM (IOKa3aTeILCTBOM) B JIOTMKE MOHUMAIOT YCTa-
HOBJIEHUE UCTUHHOCTU OJHOIO CYXKICHMSI C TIOMOILIBIO IPYIUX, YKE 13-
BECTHBIX TTOJIOXKCHUM, CY:KIeHWI, TPUHUMAaeMBIX 3a UCTUHHEBIC. [1pn
9TOM MOHSATHS «I0Ka3bIBAaHUE» U «10KA3aTEJILCTBO» OOBIYHO YIIOTPE-
OJISTIOTCSI KaK TOXKIECTBEHHBIE.

B ropuamaecKkoit HayKe W 3aKOHOJATEIIBCTBE TTOHSITUS «I0Ka3aTeTb-
CTBO» U «JIOKa3bIBaHWE» pazimyarorcs. Kaxkmoe n3 HUX UMEET CBOE CO-
nepxxaHue. B cyneGHOM nesTeIbHOCTU JOKa3bIBA€TCs CYILIeCTBOBaHUE
VI OTCYTCTBUE (PAKTOB, C KOTOPBIMU 3aKOH CBSI3BIBACT BOZHUKHOBE-
HUe, U3BMEHEHMUeE, TIpeKpalleHe npaBooTHoueHui. [Tpolecc nokasbi-
BaHUSI OCYILECTBIISIETCS IIPU IIOMOILM JOKA3aTeIbCTB.

Yro Xe moapasyMeBaeTcs Iod CyneOHBIMU JOKa3aTeIbCTBAMM?
B 1opunmyeckoit auTepaType omnpeaeiIcHIe T0Ka3aTeIbCTB ITPOBOIUTCS
160 uepe3 hakThl, MO0 uepe3 cBeneHus o (akrax. Ha Han B3rjsa,
XapaKTepUCTUKA JOKAa3aTeJbCTBA KaK CBEICHUN O (paKTax IpeacTaBis-
eTcs 0oJiee TOUHOM.

Mudopmanysi — 3T0 cBeeHUsI, COOOILIEHMSI, MTOJyYeHHbIE OT MaTe-
pHUaNbHBIX O0BEKTOB, T.€. CPEACTBA YcTaHOBIeHUS (pakToB. CiemoBa-
TEJBHO, TTOII CoAepKaHUEM J0Ka3aTeJIbCTB MOXKHO ITOHUMATh MH(OP-
MallMIo, CBEeIeHU O (paKTax.

[IpouieccyanbHBIN 3aKOH perjlaMeHTUPYET (hOpMY, ITOCPEACTBOM KO-
TOPOIT MOTYT OBITH TIOJTYUEHBI TaHHBIe CBeACHUS (MCKOMast mHpopMa-
1ust). DTU CBEACHUSI MOTYT ObITh MOJYYEHBI U3 OOBSICHEHUI CTOPOH U
TPEThUX JINII, TOKA3aHUI CBUAETENIeH, MMCbMEHHBIX U BEIIECTBEHHBIX
TIOKA3aTeJIbCTB U .

WHBIMY c1i0BaM#, B OTVIMYKE OT JTOKa3aTeJIbCTB B OOBIYHOM 3Haye-
HUU 3TOTO CJI0Ba CyAeOHBIC TOKA3aTeIbCTBA JODKHBI 3aKJII0YaTh B cebe
MHGOPMAIINIO, N3BJICUCHHYIO TOJBKO U3 YCTAHOBJIECHHBIX B 3aKOHE
CPEICTB JOKa3bIBAHUSI.

Kpome Toro, mpoiieccyaabHbIM 3aKOHOM 3aKpeIUIeH U caM MOPSIA0K
TIOJIyIeHMSI, UCCIIEOBAHMS U OLIEHKU TOKA3aTeIbCTB.

Taxkum obpa3om, MOHATHUE CYAeOHOIO JOKAa3aTeJIbCTBA MOXET ObITh
JIAHO ITyTEeM OTPaXXEHUSI B HEM CJICAYIOLINX XapaKTePUCTUK:

* cBeneHus (MHMopMalrs) o pakrax;
* CBeICHUS, MOJYYEHHBIE M3 YKa3aHHBIX B 3aKOHE CPEJCTB JOKA3bIBAHNS
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* cBeleHMsI O (pakTax, KOTOPhIE TTOJYUYE€HbI, UCCIETOBAHbI U OIIEHEHBI B
MOpsiAIKe, MPELyCMOTPEHHOM MPOIIeCCyaTbHbIM 3aKOHOM.
CrieqoBateibHO, CyAeOHBIMHI T0KA3aTeJbCTBAMH SIBJISIIOTCS] CBEIEHUS

o (pakTax, criocoOHbIE TTOATBEPAUTH (OMPOBEPTHYTH) UMEIOILINE 3HAYE-
HUE JUI TPaBUJILHOTO pa3pellieHus aesa HakThl, MoJyyeHHbIe, Ucciie-
JIOBAaHHBIE U BBIPAXKEHHBIE B CTPOTO YCTAHOBJIEHHOM MpOoliecCyabHbIM
3aKOHOM TTOPSIZIKE.

Dynxyuamu cyoeoHvIx 00KA3amMeAbCme A6AI0MCS:

* OpraHu3alMoHHasl;

* oTpaxaTreJbHO-MH(MOPMAIMOHHAS;

* YIOCTOBEpUTEJIbHAS.

OpranusaiimoHHasi GbyHKIIUs TTPOSIBIIsIET ce0sl uepes mpoliecc opra-
HU3alMu cOopa oKa3aTeabCTB 1O ey (MoJydyeHue U HaKOTIJIeHUe
MEePpBUIHON MHOOPMAIIMU JISI €€ TTOCIEAYIONIeTro UCCAeNoBaHUS U
OLICHKM).

OrpaxartenbHO-UH(POPMaLIMOHHAS (DYHKIINS IIPOSIBIISICT ceOsl B BOC-
MPOM3BEACHUN U CUMTHIBAHUM MCKOMOM MH(pOpMalMy, KOoTaa peria-
J0TCSI BOMTPOCHI OTHOCUMOCTHU, IOMYCTUMOCTHU, TOCTOBEPHOCTH 10Ka3a-
TEJIBCTB 110 AeTY.

YnocroBeputenbHas YHKIMS MIPOSIBISIET ce0sT yepe3 apryMeHTa-
1IMI0 KOHEYHBIX BBIBOAOB CyJa IO pa3peliaeMomy jeay B cyneOHOM
aKTe.

§2. NPEOAMET OKASbIBAHUS.
OCHOBAHWA OCBOBOXAEHUA OT JOKASbIBAHUS

IIpaBuibHOE onpeaesieHre TpeaMeTa J10Ka3bIBaHUS TI0 KaKIOMY
JieJTy Upe3BblUaiiHO BaXKHO: ecJiu OyIyT yCTaHOBJIEHBI He Bce (DakThl, He-
obxonuMble ISl pa3pellieHus Jiej1a, TO 3TO MOBJIeYeT 3a OO0 BbIHECe-
HUE CyIOM HEOOOCHOBAHHOTO PEILIEHUSI; €CIU XXe Cyl OyaeT uccieno-
BaTh (haKThl, KOTOpbIe HE UMEIOT 3HAUYCHMUSI JJISl ieJia, TO 3TO MOXKET
MPUBECTU K HEMPABUIBHOMY pa3pellleHUIo eJia Mo CYyIIecTBY, MO-
CKOJIbKY Cyl OYJeT OCHOBBIBATh CBOE pellleHre Ha dhakTax, He UMe-
IOILIMX C TOUYKU 3PEHUS 3aKOHA CYIIECTBEHHOTO 3HAUEHMSI.
IpuHsiTO BHIIEAATH CaeAyolne (HaKThl, SIBISIONINECS 006eKnoMm
nosnanus cyoa:.
* 1opunuyeckue hakTbl MAaTepUaIbHO-PABOBOI0 XapakTepa;
* IIOKa3aTeJIbCTBEHHBIC (DAKTHI;
* (bakThl, UMEIOIIME MPOLECCYATbHOE 3HAUECHUE;
* (hbakThl, ycTaHaBIMBAeMble /s BBITTOJIHEHUS] BOCIUTATEJbHBIX U
MpeaynpeanuTe/IbHbIX 3a/1a4 PaBOCYIUSI.
ODTH (pakThI Cya AOKEH YCTAHOBUTD, UTOOBI pa3pelInTh IeJ10 T10 Cy-
LLIECTBY.
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B oTHOmeHuun npenmera qOKa3bIBaHUS B JIUTEPATYPE CIOXUIOCH
JIBa OCHOBHBIX TI0JIX0O/1A:

1) mpeaMeToM H0Ka3bIBaHUS SIBJISIIOTCS I0pUAUYecKre (PaKThl MaTe-
pUabHO-TPABOBOTO XapakTepa ((hakThl OCHOBAHUS UCKA U BO3PAXKEHUSI
TIPOTUB HETO);

2) peaMeTOM A0Ka3bIBAHUS SIBISIIOTCST (DAKThl, UMEIOLINE IOPUIM -
yeckoe 3HaueHue ((hakThl He TOJHKO MaTepuaibHO-ITPABOBOTO, HO U
MpOolLIeCCyaTbHOIO XapakTepa 1 1ip.).

dakTryecku mpobjieMa IpeaMeTa JoKa3bIBaHUS (ero Y3KOTo U IIH-
POKOI0O IOHUMAaHMsI) CBOAUTCS K TOMY, BXOIST JIU B IIPEAMET JOKA3bIBa-
HUS TOJIBKO OOCTOSITETbCTBA MaTepUAIbHO-TIPABOBOTO XapaKTepa WIN 1
WHbIe 00cTOsITeNbCTBA ((haKThl). [IpU 3TOM CTOPOHHUKU Y3KOTO TOJKO-
BaHUs IIpeaMeTa J0Ka3bIBaHUS MPU3HAIOT HEOOXOAUMOCTb JOKAa3bIBa-
HUS HE TOJIBKO (haKTOB MaTepHUaIbHO-TIPABOBOTO XapaKTepa, HO TakKe
1 (paKTOB IIPOIeCCYaJIbHOIO XapakTepa, U J0Ka3aTeJbCTBEHHBIX (hak-
TOB. [IJIs1 XapaKTepUCTUKH BCEil COBOKYIMHOCTH MMEIOIIUX 3HAYCHUE
JUTST ZieJia OOCTOSITEIBCTB, MOJIEXKAIIMX YCTAHOBICHUIO, B TEOPUU JOKA-
3aTeJIbCTBEHHOTI'O IIpaBa UMU OBLIO MPEIJIOXKEHO MCIO0JIb30BaTh HOBBIE
KaTeropuu («00bEKT JOKA3BIBAHUS», «IIPEIE/bl JOKA3BIBAHUS», «IIPE-
JIEJTbI CyIeOHOTO UCCIeNOBAHUS» U 1IP. ).

Daxmovt MamepuaibHO-nNPaB06020 XapaxKmepa OIPEACIISTIOT MaTepr-
aJIbHO-IIPaBOBbIE B3aMMOOTHOIIEHUSI CTOPOH — YYaCTHUKOB KOH-
(mukTa. x ycraHoBieHre HEOOXOIMMO 75T TIPABUJIBHOTO TTOHUMAaHUSI
HOPMBI MaTepuajJbHOIO IIpaBa, PeTyJIUPYIOIIeii CIIOPHOE MPAaBOOTHO-
LIEHUE, U TTOCJIEAYIOLIErO Pa3pelleHUs AeJia IO CYLIECTBY.

Ilpoueccyaavnvie ghaxmobr TOKa3bIBAIOTCS B CBSI3U C HEOOXOIUMOCTHIO
COBEpIIEHUS MIPOollecCyalbHbIX IeHCTBUIA, BIUSIONINX Ha IBUXKCHUE
Jella B cyle, 3alllUTy IIpaB U OXpaHSIEMbIX 3aKOHOM MHTEPECOB JIUII,
YYaCTBYIOIIUX B neJjie (Hampumep, odecrieueHue ucka, IpUuoCcTaHOBIIE-
HUE TIPOU3BOJICTBA T10 IETTY).

Jloxaszameabvcmeennsvie gpakmovt — 370 (PaKThl, KOTOPbIE, OYAYyUM 10-
Ka3aHHBIMU, MTO3BOJISIOT MyTEM JIOTUYECKUX YMO3AKIIOUEHU N BBIBECTU
MCKOMBIN Iopuanueckuii pakT (BHIBOIHBIC JOKa3aTelbcTBa). Yare
BCET0 3TO OTpUIIATe/IbHbIC (DAKThI, OIIPOBEPralolIre YTBEPXKICHUS IIPO-
TUBHOU CTOPOHBI.

Daxmol, nozeoastougue cyody 6biNOAHAMb 6OCHUMANEAbHbIE U NPe)y-
npedumeavHbte 3ada4u, O3BOJISIIOT PelIaTh HEKOTOPbIC YaCTHBIC 3a1a4n
(HampuMep, pellaTh BOIIPOC O BLIHECEHUU YaCTHBIX OIPEAe/ICHUIA).

[Tpu paccMoTpeHMU TpaXkIaHCKOTO JieJia CIeIyeT TaKKe YIUThIBATh
(bakThI, HE MOMIEKAIIIME TOKA3BIBAHUIO.

I'TIK P® npenycmaTpuBaeT HECKOJIBKO KaTeropuii (hakToB, KOTO-
phIe TI0 O0IIIEMY ITPABUITY MOTYT OBITH TTOJIOXKEHBI B OCHOBY PEIIEHUS 10
NieTy 6e3 00Ka3vl8anus 6 cyoebHom 3acedanuu:
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* 00111eu3BeCTHBIE (hAKTHI;
* MPEOIUIIMAIBHO YCTAHOBJIEHHbBIE (DaKThI;
* 00CTOSATENbCTBA, MOATBEPXKIECHHbBIE HOTAPUYCOM TIPU COBEPLICHUU

HOTapUaJbHOTO JCHCTBUS;

* TIpU3HAHHbIE CTOPOHOM (haKThI.

OO111eM3BECTHBIMU SIBJISIIOTCST (DAKTHI, O KOTOPBIX 3HAET IIUPOKUIA
KpPYT JIUII, B TOM YUCJIE CY/IbU.

[TpaBo nmpusHaTh (hakT 00IIEU3BECTHBIM MPENOCTABIEHO Cyly. DTO
BO3MOXHO MTPY OMHOBPEMEHHOM HAJTWYUU ABYX YCIOBUIA:

1) 0ObEKTUBHOM — M3BECTHOCTh (haKTa IIMPOKOMY KPYTY JIUIL;

2) cyOBEeKTMBHOM — M3BECTHOCTD (haKTa BCEM WiIeHaM Cy/a.

Peub B 3THX cy4asix MIET O TaK HA3bIBAEMBIX aKCUOMAX, T.€. CyXIe-
HUSIX, MHOTOKPATHO MTPOBEPEHHBIX HA TIPAKTUKE U HE HYXXAAIOLIUXCS B
0COOBIX IOKA3aTeIbCTBAX B CHJTY (DAKTHMYECKOM SICHOCTH MJIM METOI0JIO-
TU4YecKOU pocTOThl. [IpUurMHa NPUHSTUS TAKUX aKCUOM KPOETCS B MO~
3HABaTEJIbHOU CMTOCOOHOCTH YeJIOBEKAa K HEMOCPEeICTBEHHOMY YCMOT-
PEHUIO OYEeBUIHBIX UCTHH.

[TperoguiimanbHO yCTaHOBIEHHBIE (DAKTHI, T.€. YCTAHOBJIEHHBIE pa-
Hee BbIHECEHHBIM U BCTYMUBIIUM B 3aKOHHYIO CUJIy IPUTOBOPOM WJIN
pellIeHreM cya Mo KOHKPETHOMY JIeITy.

IIperoaummsi — 3T0 TaKoe HOPMATUBHOE MPEAIUCAHNE, KOTOPOE TIpe-
JIOCTABJISIET OpraHy, paccMaTpUBAOIIEMY IOPUAUYECKOE €0, BO3MOXK-
HOCTh OCBOOOIUTH ce0sI OT HEOOXOMUMOCTH 3aHUMAThCS TOKAa3bIBAHUEM
0OCTOSTENIBCTB, YK€ PaHEE YCTAHOBJIECHHBIX U 3aKPEIJIEHHBIX B COOTBET-
CTBYIOIIIEM CYyIeOHOM aKTe (pellieHUuH, IPUroBope).

OOCTOSITeNILCTBA, YCTAHOBJIEHHBIE BCTYNTUBIIIMM B 3aKOHHYIO CUJTY
CylIeOHBIM MOCTAHOBJIEHUEM T10 PAaHEE PACCMOTPEHHOMY Oey, 00s13a-
TEJIbHBI IS Cya. YKa3aHHbIE OOCTOSITEILCTBA HE JOKA3bIBAIOTCSI BHOBb
1 He MoJJjieXxaT OCIapuBaHUIO TIPU PACCMOTPEHUU JPYToOro jefa, B KO-
TOPOM YYACTBYIOT T€ XK€ JULIA.

ITpu paccMoTpeHUU rpaXkIaHCKOTO Jejia 0OCTOSITETbCTBA, YCTAHOB-
JIEHHbIE BCTYMUBIINM B 3aKOHHYIO CUJIY pPEIlIEHUEM apOUTPakHOTO
cyna, He JOJKHBI JOKA3bIBAThCS U HE MOTYT OCTIapUBAThCS JIUIAMMU,
€C/IM OHUM y4acTBOBAJU B JieJie, KOTOpOe ObLJIO pa3pelieHo apouTpax-
HBIM CYJIOM.

BerynuBimii B 3aKOHHYO CHITY TPUTOBOP CyZa MO YTOJIOBHOMY JIETTy
00s13aTeNieH VISl Cyla, pacCMaTPUBAIONIETO JEJI0 O TPakJIaHCKO-TTPaBo-
BBIX TTOCJIECTBUSIX JEUCTBUI JIN1Ia, B OTHOIIIEHUN KOTOPOTO BhIHECEH
TIPUTOBOP CyZa, IO BOIIpocaM, UMEJHU JIU MECTO 3TU NEUCTBUS U COBEP-
IIEHBI JTU OHU TaHHBIM JIUIIOM.

OO0CTOSTENBCTBA, MOATBEPXKIEHHBIE HOTAPUYCOM MPU COBEPLICHUU
HOTapHUaJIbHOTO NEUCTBUS, HE TPEOYIOT JOKA3bIBAHUS, €CIU TTOITMH-
HOCTbh HOTapUaJIbHO O(POPMIIEHHOTO JOKYMEHTa HE OMPOBEPTHYTA B
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YCTAaHOBJIEHHOM MPOLIECCYaIbHBIM 3aKOHOM TOPSIAKE WM HE YCTaHOB-
JIEHO CYILIECTBEHHOE HapyllleHMe MOpsiAKa COBEPIIEHNS HOTapUaJbHOTO
NEVICTBUS.

TIpusHaHue CTOPOHOI OOCTOSITENLCTB, HA KOTOPHIX Apyrasi CTOpoHa
OCHOBBIBAE€T CBOM TpeOOBAaHUSI WU BO3paKEHUsI, OCBOOOXIAET MO-
CJIEIHIOI0 OT HEOOXOAMMOCTH JaJIbHEMIIIEeTo JOKA3bIBAHUS 3TUX 00CTOSI-
TeabcTB. OOHAKO B ClIydae, €CJIM y Cyla UMEIOTCSI OCHOBAHMSI 110J1araTh,
4YTO MPU3HAHUE COBEPIIEHO B LIEISIX COKPBITUS AEMCTBUTEIbHBIX 00CTO-
STEeJILCTB JIeJ1a WU MO, BAUSTHUEM oOMaHa, HaCuJIusl, yrpo3bl, J0OPOCO-
BECTHOTIO 3a0J1yXKIeHUs, Cy1 He IPUHUMAET MpU3HaHue, O YeM CyI0M
BBIHOCUTCS onpeaeneHue. B aToM ciyyae mjaHHbIe 0OCTOSITEILCTBA MO/ -
JIeKaT JOKa3bIBAHUIO HA OOIIMX OCHOBAHUSIX .

§3. CYBbEKTbl JOKA3bIBAHUA

CyObeKTaMu MOKa3bIBaHUS SIBJISIOTCS T€ YYaCTHUKHU I'paXkaaH-
CKOTO IIpoliecca, KOTOPhIE CBOMMU MHUITMATUBHBIMU JICCTBUSIMU CITO-
COOCTBYIOT HOATBEPKICHUIO MU OIPOBEPKEHUIO UCKOBBIX TpeOOBa-
HUM.

Cy0beKkTaMy UM YyYaCTHUKAMU TPaXIaHCKUX MPOIECCYaTbHbBIX
MPaBOOTHOIIEHUN SIBJISIOTCS TpaXxaaHe W opraHu3auuu. Hapsay c
HUMU B TpaXJIaHCKHUX MPOIleCCyadbHBIX TPABOOTHOIIEHUSIX MOTYT
y4acTBOBaTh MHOCTPAHHBIEC rpakaaHe U JIuiia O0e3 rpakaIaHCTBa, a TAKKe
MHOCTPaHHbIC IOPUINYECKIE JIULIA.

HamomHuM, 4TO BCeX y4aCTHUKOB IIPOLecca MPUHATO KitacCupuim-
poBaTh Ha OMpee/ieHHbIe IPYMITbl B 3aBUCUMOCTU OT OTHOIIIEHUS K
JIeTy, HaxXOIsIIIeMycCsl Ha paCCMOTPEHMM.

Yare Bcero BBIIESIOT TPY TAKUX TPYIIIIHL;

1) nuua, ydgacTBytomue B nejie (CTOPOHBI, TPEThU JINLIA, TPOKYPOP,
3asSIBUTEIIN U 1IP.);

2) nuua, pa3peiamine aeiaa (Cym);

3) nuua, comeicTBYIONIME OTIIPABIEHUIO MTPABOCYAUs (9KCIEPTHI,
CITeIIMAIMCTHI U 1Ip.).

Cormacuao 4. 1 ct. 57 T'TIK P® nokasaTtenbcTBa TIPEACTABISIIOTCS
CTOPOHAMU U APYTUMHU JIUIIAMHU, YYACTBYIOIIUMU B JIETIE.

bnauskast popmynaupoBKa moayumuia 3akpemenue u B AIIK PD.
B cuny 4. 1 ct. 65 ATIK P® xaxnoe nuiio, ydacTByloiiee B aeje, 00si-
3aHO JI0Ka3aTh 0OCTOSTENbCTBA, HA KOTOPbIE OHO CChLJIAETCSl KaK Ha
OCHOBaHME CBOMX TPEOOBAaHUI 1 BO3PAKEHUIA.

' Cwm. Takke: Moxos A.A. [MonnexaT i JOKa3bIBaHUIO (DAKThI, HE MOoaJIeXalue 10-

KasblBaHUI0? // ApOUTPaXXHBI 1 TpaxkaaHcKuii mporiecc. 2002. Ne 5. C. 16, 17.
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HMMeHHO Ha 3TUX YYaCTHUKOB IIPOlLIecca BO3I0XeHa 00SI3aHHOCTD I10
JIOKa3bIBAHUIO; OHM MMEIOT MaTepHaIbHO-IIPABOBYIO U (MJIM) TIpoOlec-
CyaJIbHYIO 3aMHTEPECOBAHHOCTD B KCXO/IE JIeIa.

I'paxmaHckoe mpoiieccyaabHOE 3aKOHOAATEIbCTBO 3aKPETUISIET Clie-
IyIOIIME WX TIPaBOMOYMS: TIPaBO 3HAKOMUTBCS C MaTepuajaMu Jea,
MPEeaCTaBIATh J0KA3aTeIbCTBA, Y4aCTBOBATh B MCCIICIOBAaHUM TOKA3a-
TEJbCTB U Ipoy. JlaHHBIe TPAaBOMOYMSI CO BCEl OUEBUIHOCTbIO CBUIIE-
TEJbCTBYIOT O HAJIMUMM TIpaBa Ha yyacTue B JoKa3biBaHuu. Kpome Toro,
Ha 3TUX JIMI] BO3JIaraloTcs IpolleccyalbHble 00SI3aHHOCTU, B YaCTHOCTHU
OpeMs JoKa3bIBaHUS. Tak, McTell JoKa3biBaeT (DaKThl OCHOBAHUS MCKa,
a OTBETYMK — (DaKThI BO3paKeHMSI TIPOTUB MCKa.

B cuy oueBMIHOCTH 3TUX IIPU3HAKOB Y JIUII, YY4ACTBYIOIIUX B AeIeE,
OHM BCEMU U 6E30roBOPOYHO MPU3HAIOTCS B KAYECTBE CYOBEKTOB IOKA-
3BIBaHMUS.

Cyn pyKoBOIMT IpoiieccoM. IMeHHO Ha cyie JiexXaT 00si3aHHOCTH
10 peaju3alky 3a1a4 ITPaxkIaHCKOTO CYIOIPOU3BOICTBA, OLIEHKE J0Ka-
3aTeJIbCTB, BEIHECEHUTO 3aKOHHOTO 1 000CHOBAHHOTO PEIICHUSI.

B cuity 4. 2 c1. 56 TTIK P® cyn onpenensier, Kakue 00CTOATEIbCTBA
MMEIOT 3Ha4eHMe IS Jejla, KaKOil CTOpOHE HAJIeXUT UX T0KAa3bIBaTh,
BBIHOCHUT OOCTOSITEILCTBA Ha OOCYXKIEHME, JaxKe eCJIU CTOPOHBI Ha Ka-
K1e-I100 U3 HUX HE CChIIAIUCH.

Coracho 4. 2 c1. 65 AIIK P® o6GcrositenbeTBa, MMEIOLIME 3Hade-
HUE IS TIPaBUJIBHOTO PAaCCMOTPEHMS Jieja, OTPEaSIISIIOTCST apouTpaxK-
HBIM CYJIOM Ha OCHOBaHMU TpeOOBaHMWI 1 BO3PaXKECHUI JIMII, y4aCTBY-
IOLIKUX B JIejie, B COOTBETCTBUU C IMOIJIEKAIIUMU IPUMEHEHUIO HOP-
MaMM MaTepHabHOTO TIpaBa.

ITo moBoay oTHeceHUs cyna K CyObeKTaM J0Ka3bIBaHUS ObLIO BbI-
CKazaHo nBe mo3unuu. [lepBast mo3uLKsS CBOAUTCS K IIPU3HAHUIO Cyla
CyOBEKTOM MOKAa3bIBAHUS B CHITY HEpa3pBIBHOM B3aMMOCBSI3U MEXIY CY-
NeOHBIM TOKa3bIBAaHWEM U CYIeOHBIM ITo3HaHMeM. BTopas mo3uius 3a-
KJII0YAETCSI B UCKJIFOYEHUM CY/Ia M3 YMCiia CyObeKTOB JOKA3bIBAHUS, TaK
KakK CyzI He JOKa3bIBaeT KOMY-JIU00 4TO-1100, OH pa3peliacT Aejio 110
CYILIECTBY.

Jluna, comeiicTByOIIME IPAaBOCYINIO, IIPUBIIEKAIOTCS B IIPOLIECC 10
WHUIIMATUBE JIULI, YYaCTBYIOIIUX B Aejie, WIN cyda. B pe3ynbpTaTe ux
NeSITeIbHOCTH MOTYT (hOpMUPOBATHCSI OTAEJIbHBIE CPEICTBA TI0Ka3bIBa-
HUs.

VY nul, comeicTBYIOIIMX IPABOCYANIO, OTCYTCTBYET 3aMHTEPECOBAH-
HOCTb B ucxoje aeya. boyee Toro, Takue juiia momiexar OTBOAIY, €CIN
OHM 3aMHTEPECOBAHBI B MCXOE Nejia WJIM UMEIOTCS MHbIE 00CTOSITEIb-
CTBAa, BBI3bIBAIOLIMIE COMHEHME B UX OeCIIpUCTPACTHOCTU. [1oaTOMY B J1-
TepaType TIpeodagaeT ToUKa 3peHUs 00 NCKITIOUSHWH NI, OKa3bIBalo-
KX CONEICTBUE PABOCYINIO, U3 KATETOPUH CYOBEKTOB TOKA3bIBAHUS.
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§4. OBA3AHHOCTb JOKA3bIBAHUA. _
PACNPERENEHUE OBSA3AHHOCTEN NO JOKA3bIBAHUIO

B coorBercrBuu ¢ 4. 1 ct. 56 I'TIK P® kaxaas ctopoHa HOJKHA
JIOKA3aTh Te 0OCTOSITEILCTBA, HA KOTOPHIE OHA CChLIAETCSI KaK Ha OCHO-
BaHMS CBOMX TpeOOBAHWI M BO3paXKeHW, eCIM MHOE HE TTPEAYCMOT-
peHo denepaTbHBIM 3aKOHOM.

bauskas (popmynupoBKa mojayumia 3akperieHue u B 4. 1 cT. 65
AIIK PO.

OO0s3aHHOCTD JTOKa3bIBAaHUS B IPaxkIaHCKOM IIpOIlecce NMEET CBOIO
cneunduky. CTOPOHBI MPOSIBISIIOT aKTUBHOCTD B TOKA3bIBAHUU MCXOISI
M3 CBOMX COOCTBEHHBIX MHTEPECOB, a HE MHTEPECOB APYTOil CTOPOHBI
VT MHTEPECOB MPaBOCYINSI.

Kakux-nmbo caHkIIMii 3a HEUCITOJHEHME MO0 HEHAJIEXKAIIlEe UC-
MOJIHeHME TaKol 00SI3aHHOCTHU 3aKOH He IpeaycMaTpuBaeT. Jpyroe
JIeJIo, YTO MPU HEOTCTAaUBaHUU CBOEI MO3ULIMU B Cyle CTOPOHA PUCKYET
IIPOUTpaTh IpoLecc.

Hcrenr mokassIBaeT 00OCTOSITEIBCTBA, HA KOTOPBIC OH CChIJIACTCST KaK
Ha OCHOBAaHUS CBOMX TPeOOBaHMIT, OTBETYMK — OOCTOSTEIHCTBA, Ha KO-
TOPBIX OH OCHOBBIBAET CBOM BO3paKeHUSI IIPOTUB 3asIBJICHHOTO MCKa.

CrnenyeT yUMTHIBaTh, YTO OTACIHBHBIMU HOpMaMU (henepaabHBIX 3a-
KOHOB MOTYT YCTaHABJIWBaThCI WHBIE TIpaBUJia, M3MEHSIONINE OO
MEXaHU3M J0Ka3aTeJIbCTBEHHOI 1eSITeIbHOCTH.

IIpaBoBast nmpe3ymmuss — 3aKpeIJICHHOE TIPAaBOBOIM HOPMOU IMPEIIIO-
JIOXXEHWE O HAJIMIMU (OTCYTCTBUM) OITpeAeIeHHOTO (haKTa.

B ocHOBe Takux MpearnooXKeHU I JeKUT KU3HEHHBIN OMBIT ITOKOJIE-
HUIi1, BBICOKAST BEPOSITHOCTh CYIIIECTBOBAHMS 3aKPEIUICHHOTO HOPMO
daxra.

Takoe TpeanonoXeHe CYNTAETCST BEPHBIM JI0 T€X MOp, ITOKa WHOE
He OyIeT YCTaHOBJICHO CYIOM.

eiicTBUeE IpaBOBOIT TIPE3yMITIIAN B TPaKIaHCKOM ITpolIecce 3aKTo-
YaeTcsd B CJIEAYIOLIEM:

* BIIepepacripefe/IcHUN CyIOM Ha OCHOBAaHUM TOJIeXKallleii TpUMeHe-
HUTO TIPE3YMIIINN 00SI3aHHOCTH 1O JOKa3bIBaHWIO (OT OOIIETo mpa-
BUJIA K CITELIMAJIbHOMY);

* B HCIOJB30BAaHUM CYIOM IIPE3yMIIIUM IJISI BOCIIOJHEHUS TIpobea,
00YCJIOBJICHHOTO HEYCTPAaHUMOI HEZOCTATOYHOCTHIO MJIM TIPOTUBO-
PEYMBOCTBIO TOKA3aTeIbCTBEHHOM NMH(MOPMAIINH T10 JEIy.
Hanpuwmep, cornacHo 1. 2 ct. 1064 'K P® «inio, npuunHuBIIEe

Bpel, OCBOOOXKIACTCST OT BO3MEIIEHMS Bpela, eCN TOKaXKET, UYTO Bpell
NpUYMHEH He 10 ero BUHe». B TIpuBeneHHON (opMyaInpoBKe 3aKOHA
YCTaHOBJICHA MPE3YMITLUS BUHBI NPUYMHUTEISI Bpeaa, odecreunBa-
foriast 6ojree 3(PHEKTUBHYIO 3aITUTY MHTEPECOB CIa00i CTOPOHBI M pea-
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JIN3ALMI0 KOMIIEHCAIIMOHHOM (DyHKIIMM IPakAaHCKOTO MpaBa, YTo BJe-
4eT 3a co0O0ii ClIeAyIOLINE IPABOBLIC MOCIECACTBHUS.

Bo-nepBhix, 3Ta mpe3yMmiLus 00s3bIBaeT CyI MepepacipeaeinTh
00513aHHOCTH TI0 JOKa3bIBAHUIO 110 CPAaBHEHUIO ¢ 001IIMM TipaBriioM. [1o
TaKOMY JeJly He ucTell (MMOTepIreBIInii) 00si3aH J0Ka3aTh BUHOBHOCTD
NPUUMHUTENS Bpela, a OTBETYUK (MIPUYMHUTEIb Bpeaa) o0si3aH J0Ka-
3aTh CBOIO HEBUHOBHOCT.

Bo-BTOpEBIX, €CJIM OTBETYMK HE JTOKAXET CBOIO HEBUHOBHOCTD, CY/I
JIOJIKEH UCXOIUTh M3 BUHOBHOCTU MPUYUHUTENS Bpeaa, T.e. CUUTATh
COOTBETCTBYIOLIEE HCKOMOE YCIIOBME HAJIMUHBIM

K yucity HopM, BAUSIOIIMX Ha J0KA3aTeIbCTBEHHYIO NeATEeIbHOCTD,
OTHOCST TakXe (PUKITNH.

Dukyus — 3T0 OJAUH U3 TIPUEMOB IOPUINUECKOM TEXHUKU, B COOT-
BETCTBUM C KOTOPBIM 3aBEIOMO HE CYIIECTBYIOLIUI, HEAOCTOBE PHbBII
(bakT cuMTaeTcs CylecTBYIOIINM, HATMYHBIM.

Dukinsa Kak I0PpUANKO-TEXHUIECKUIM TTPUEM CXOIHA C TIPEe3yMII-
LIUEl, HO OTJINYAETCSI OT HEe CTETIEHbIO BEPOSITHOCTU OTIPEIEISIEMOTO
(akra.

B kauectBe puMepa UKL MOKHO Ha3Bath cT. 118 T'TIK PD, co-
IJIACHO KOTOPOU «CyneOHast MoBeCcTKa WM MHOE CyleOHOe U3BeIIeHe
MOCHIJIAIOTCS MO TIOCTIEAHEMY M3BECTHOMY CYIYy MECTY XKUTEJIbCTBA WJIN
MECTY HaXOXIEeHMS agpecara U CYUTAIOTCS JOCTaBICHHBIMU, XOTS Obl
ajipecar I10 3TOMY afapecy 0oJjiee He MPOXKMBAECT WM He HAXOIUTCS».

[TomMuMo mipe3yMninii 1 GUKIMI BCTPEUaloTCsl U MHBIE HOPMbI, KO-
TOpPbIE OKA3bIBAIOT BIMSIHUE Ha I0KA3aTeJIbCTBEHHYIO IESITeIbHOCTb.

§5. OTHOCUMOCTb, AONYCTUMOCTb, AOCTOBEPHOCTb
N AJOCTATOYHOCTb JOKA3ATE/IbCTB

IIpaBuabHOE pellieHre BOMPOCOB OTHOCUMOCTH, JOMYCTUMOCTH,
JIOCTOBEPHOCTHU U JOCTATOUHOCTHU JOKA3aTeILCTB MO3BOJISIET IPUIUTU K
HWTOTOBOMY BBIBOIY T10 pa3pelliacMOMYy CYAIOM TpaxkKJIaHCKOMY Iesly U
BBIHECTU 3aKOHHOE 1 000CHOBAaHHOE pellIeHUE.

WX penieHue MO3BOJISIET OTBETUTH HA 6ONPOCHL: KaKKUE N0KA3aTe I b-
CTBa JOMYCKATh B MPOLIECC U KCCIIEI0BATh; KaKKe J0Ka3aTeIbCTBa IOy~
CTHUMBI, a KaKMe HET; MOXET JIU ObITh MMPU3HAHO TO UJIU MHOE J0KAa3a-
TEJIbCTBO JOCTOBEPHBIM; SIBIISTIOTCS JTM UMEIOIIKECS B JeJie JOKA3aTe b~
CTBa JOCTAaTOYHBIMU JJIs pa3pelleHus aejia; HeOOXOOMMBbl MJIM HET

Cwm. takxe 1. 11 mocranosnenus Ilinenyma BC P® or 26 auBapsa 2010 r. Ne 1
«O IPUMEHEeHUU CylaMU TPaKIaHCKOTO 3aKOHOIATEIbCTBA, PETYIMPYIOLIET0 OTHO-
LIeHUs TI0 00s13aTeILCTBAM BCJIEACTBUE MPUUYMHEHHUSI Bpeaa XU3HU WU 310POBBIO
rpaxaanuHa» // PT. 2010. 5 ¢esp.
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JaJbHEUIINE OeCTBUS CYOBEKTOB JOKA3BIBAHUS IO YCTAHOBJICHUIO 00-
CTOSITEJILCTB pa3pelIaeMoro Jiejia; KakoBbl Mpeesibl MO3HAHUS cyla U
Mpeaesbl 10Ka3bIBaHUS TI0 Aesy?

OTHOCHMMOCTb /10Ka3aTeIbCTB — CBSI3b MEXJIY COepKaHueM (pakTu-
YECKUX JAHHBIX U 0OCTOSITENIbCTBAMU, MOJUIEKAIIMMU 10Ka3bIBAHUIO 110
neny. UHbIMU ciioBaMU, TpeOyeTcsl BbISICHUTh, OTHOCUTCS JIM Ta UJIU
nHast uHgopmanus (CBeAeHUs) K pa3pelaeMomy Iey.

[TpaBuyio OTHOCMMOCTH 3aKJIIOYAETCsI B TOM, UTO CyJ JOJXKEH UcCiie-
JIOBaTh TOJBKO T€ U3 J0KA3aTeJbCTB, KOTOPbIE OTHOCATCS K aeny. JlaH-
Hoe TpaBuJio 3apukcupoBano B cT. 59 I'TIK P®, a Takke B cT. 67 AIIK
P®. OxHako ero JierajibHOE 3aKperieHre BeChMa JAKOHUYHO U He TIpe-
TEHJyeT Ha TOJIHOTY.

JloKa3aTeJbCTBO MPU3HAETCSI OTHOCSAIIMMCS K JIeJTy B CIydasix:

* KOTAa C €ro IOMOIIbIO YCTaHABIMBAETCSI KaKoe-JIubo M3 O0CTOsI-
TEJIbCTB, BXOASIINX B MPEAMET 10Ka3blBaHUS (MMO3UTUBHbBIE TOKa3a-
TEJIbCTBA);

* OTHOCHMMBIMU TIPU3HAIOTCS MOKa3aTeJbCTBa, C MTOMOIIBIO KOTOPBIX
npoBepsitoTcsl (pakTUUeCKUe AaHHblE (I0Ka3aTebCTBa), YKE UMe-
foluecs B Jeie;

* OTHOCHMBIMU CUMTAIOTCS HE TOJILKO MaTepuaibl (CBeAEHMST) WU T10-
3UTUBHbIE I0KA3aTeIbCTBA, YCTAHABIMBAIOIIE UCKOMbBIE (haKThl, HO
U 0Ka3aTeJbCTBA HeraTMBHBIE, ONPOBEPrarolie HaaIuuue TexX Win
WHBIX OOCTOSITESIbCTB.

ITpaBUJIO OTHOCMMOCTH JOKA3aTeJIbCTB MO3BOJISIET TOYHO OTIpeie-
JIUTh 00beM J0Ka3aTeJbCTBEHHOTO MaTepualia, yCTpaHUTh U3 Mpoliecca
BCE HEHYXHOE, HE OTHOCSIIIEECS K IETy.

JlomycTUMOCTh 10Ka3aTeJbCTB — MPUTOJAHOCTb J0Ka3aTeIbCTB C
TOYKM 3PEHUST 3aKOHHOCTH UCTOYHUKOB, METOJIOB U TIPUEMOB MOJyYe-
HUSI ICKOMO MHMOpMaILINHN.

[Tox nomycTUMOCTBIO TOKa3aTebCTB MOHUMAIOT:

* UCIOJIb30BaHUE TOJLKO MPEIYCMOTPEHHBIX 3aKOHOM JI0KA3aTeIbCTB
(0OBsICHEHUSI CTOPOH U TPEThUX JIUIIL, TTOKA3aHUsI CBUIETEJICH, TTNCh-
MEHHbIE U BELECTBEHHbIEC 0KA3aTeJIbCTBA, 3aKJIIOUEHUsI DKCIep-
TOB);

* TIOATBEPXKIEHUE OTAEIbHBIX 00CTOSITEILCTB TOJILKO OTIPeIeIEHHBIMU
CPEICTBAMU IOKA3bIBAHUS;

* TIOJlyYeHHUe T0KAa3aTeJIbCTB C COOJIIOJICHMEM IpaXkIaHCKOM Mpolieccy-
aJbHO (POPMBI.

[TpoBepka MartepuasioB, CBEIEHUI Ha WX AOMYCTUMOCTb U UCKIIIOYUE-
HUE 13 TMpollecca J0Ka3aTeIbCTB, MOJYYeHHbIX ¢ HapyllleHUeM 3aKOHa,
paccMmaTpuBaeTCcs Kak BaKHeUIas TapaHTUsl 0OecIieueHUs TIpaB, CBO-
00/ 1 OXpaHSIEMbIX 3aKOHOM MHTEPECOB, TaApaHTHSI TIPABUIILHOTO pa3pe-
LIEHUS TPAKIAAHCKOTO Jiea.
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Peurast Borpoc 0 ToM, Kakue 10Ka3aTelbCTBa NOIMYyCKaTh, a KAKUE He
JIOMYyCKaTh B IMPOLIECC, CYA PYKOBOICTBYETCSI PACCMOTPEHHBIMU BHIIIIE
KPUTEPUSIMU.

Yr1o06bl n30ekaTh OIIMOOK B PELIEHUN BOMpPOCA NOMYCTUMOCTU WU
HEIIOIyCTUMOCTH J0Ka3aTeIbCTB, HEOOXOIMMO IIPUIACPXKUBATHCS caedy-
rouux npaesu:

* 0 HaaJjexallleM CyObeKTe MpeACTaBIeHUS 10KAa3aTeIbCTB;

* 0 HaajexallleM MCTOYHUKE TTOJyYeHHUS 10Ka3aTebCTBa;

* 0 HamIexauen nmpoueaype rMoayyeHns 10Ka3aTesIbCTBa,;

* «O IUTOIaX OTPABJICHHOTO JAepeBar;

* 0 HEIOIyCTUMOCTH JI0Ka3aTeJIbCTB, COMAEPXKAIIMX CBEACHUS HEU3-

BECTHOTO TIPOMCXOXKIECHUSI;

* 0 HECIIPaBeIIMBOM MpeayoexaeHun’.

CorylacHO MpaBuUJy 0 Hadaedxcauwjem cybsexkme N0Ka3aTeIbCTBO
JIOJIXKHO OBITH IMOJYYEHO JIMIIOM, IPABOMOYHBIM IIPOBOAUTH I10 JaH-
HOMY JIeJly TO MpolieccyajlbHOE AeHCTBUE, B X0Ie KOTOPOIro 3TO JoKa3a-
TEJIbCTBO ITOJYYEHO.

CorjlacHO IIpaBUIIY 0 Hadaexcauem UCHIOMHUKe TOKa3aTeJIbCTBa
MOJIXXHBI OBITHh MOJIYUEHBI TOJbKO M3 MPEAYCMOTPEHHBIX 3aKOHOM
MCTOYHUKOB — CPENCTB IOKa3biBaHUs (OOBbSICHEHMSI CTOPOH U TPETHUX
JIUII, TTOKa3aHUs CBUAETEEel, MMCbMEHHbBIE U BEIIECTBEHHbIE JOKAa3a-
TEJIbCTBA, ayIMO- U BUIE03aIUCH, 3aKIoueHus akcrnepToB). [Tomyye-
HUE T0Ka3aTeIbCTBA U3 HE YCTAHOBJICHHOTO 3aKOHOM MCTOYHMKA BJIe-
YeT ero HeJOMyCTUMOCTb.

3aKOH TakXe MOXET COAepXaTh 3alpeT Ha MCTOJb30BaHUE OT-
JIeAbHBIX T0KAa3aTeJIbCTB B MPOIECCe YCTAHOBICHUS OOCTOSITEILCTB
KOHKPETHOTO JeJa.

Hanpumep, B coorBeTctBuH ¢ 11. 1 ¢T. 162 'K PD HecobmoneHne
NpPOCTOM MUCbMEHHON (hOPMBbI CAEIKHU JIMIIAET CTOPOHBI IIpaBa CChl-
JIaThCsl B TTOATBEPXKACHUE CIEJIKU U €€ YCJIOBUI Ha CBUIETEIbCKUE MO~
Ka3aHusl.

B psne ciiydaeB 3aKOH yKa3bIBaeT TOJAbKO Ha OMNpeneIeHHbINA UCTOY -
HUK (MJIM UICTOYHUKHU), U3 KOTOPOTO MOTYT OBITH ITOJIYYEHBI T€ WJIN
WHBIC CBEICHMSI.

B cootBetcTBrM co cT. 60 ['TIK P® ob6cTosTenbCcTBa Aeia, KOTOphie B
COOTBETCTBUU C 3aKOHOM JOJIKHBI ObITh MOATBEPKAECHBI OMpeaeIeH -
HBIMU CPEICTBAMM IOKAa3bIBAaHUS, HE MOTYT ITOITBEPKIAThCS HUKA-
KMMM IPYTUMU 10Ka3aTeIbCTBAMU.

Hamnpumep, B cuity ct. 283 I'TIK P® cynbst B 1opsiiKe IOATOTOBKH K
cyneOHOMY pa30oUpaTesbCTBY Aejia O IPpU3HAHUU I'paxkIaHUHA Heaee-

CwM. mogpobHee: Moxose A.A. T1paBuiia TOIMyCTUMOCTHU J0KA3aTEILCTB B rpaXkIaH-
ckoM mpoliecce Poccun u nx mpuMeHeHue B CyneOHOI TTpakTrKe // ApOUTpaKHbBIN
M rpaxnaHckuii mporrecc. 2002. Ne 11. C. 26—-29.
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CITOCOOHBIM MPU HAJTWYNUU JOCTATOUHBIX JAHHBIX O TICUXWYECKOM pac-
CTPOMCTBE rpaxnaHuHa (MOJTYYEHHBIX UM M3 COBOKYITHOCTHU YXe MMe-
IOIIMXCS J0KA3aTeJbCTB 110 Aeiy) 00s13aH Ha3HAYMTh Uil OIIpeae/ICHUS
€ro TCUXUUYECKOTO COCTOSIHUS CYIeOHO-TICUXUATPUIECKYIO IKCIIEepP-
TH3Y.

CoryiacHo npaeuay o Hadaexcauieil npouedype 10Ka3aTeIbCTBO
JIOJIKHO OBITh TIOJTYYEHO C COOJIOIEHUEM TOpSsIiKa COBEPIIIEHUST COOT-
BETCTBYIOILIETO MPOLIECCYATIBHOTO NEMCTBUSI.

T'TIK P® mipenycMoOTpeH IEeAbIi psia MpoliecCyadbHBIX AeHCTBUM
(ucTpeboBaHUEe Cy1OM MUCHBMEHHBIX JMOO BEIIECTBEHHBIX J0Ka3a-
TEJIbCTB, HAa3HAUeHME DKCIIepTa, OCMOTP Ha MecTe, cyneOHoe mopyyde-
HUeE U Op.).

Marepuaibl, CBeeHUS, MOJIyYEHHbIE ITyTeM IIPOBEACHUS NeHCTBUIA,
He TIPeIyCMOTPEHHBIX 3aKOHOM, JINOO C HapyllleHueM TpeOOoBaHUI K
npoueaype MnpoieccyaabHOro A1eMCTBUs, ¢ TPUMEHEHWEeM HacuJIus,
YIPO3bI U AP., HE MOTYT OBITh IOJIOXKEHBI B OCHOBY CYI€OHOTO PEIICHMSI.

CornacHO TIpaBUIIY «0 HA00aX OMPABACHH020 0epesa» N0Ka3aTeTbLCTBO
MPU3HAETCS HEAOIIYCTUMBIM, €CJIM OHO MOJIyYeHO Ha OCHOBE JPYroro
JI0Ka3aTeIbCTBa, JOOBITOTO C HApYIIEHUEM 3aKOHA.

CornacHO TIpaBWIy O HEAOIYCTUMOCTH J0KA3aTEIbCTB, COMEPKAIIIX
CBEIEHUST HEN3BECTHOTO MPOUCXOXACHMS, TOKA3aTeJIbCTBO TIPU3HACTCS
HEIIOIyCTUMBIM, €CJIM OHO COIEPXKUT CBEIACHMSI, IIPOUCXOXKICHUE KOTO-
PBIX HEM3BECTHO U KOTOPBIE HE MOTYT OBITh ITPOBEPEHBI.

Taxk, cornacHo 4. 1 cT. 69 I'TIK P® «He gBISIOTCS T0Ka3aTelb-
CTBaMHU CBEIEHHUS, COOOIIECHHBIE CBUIETEJIEM, €CJIM OH He MOXET yKa-
3aTh UCTOYHUK CBOEI ocBemoMIeHHOCTU». MaenTtuunas gopmynu-
poBKa 3aKperuieHa 1 B 4. 4 cT. 88 AIIK P®D.

CorlacHO NpaBUILY 0 Hecnpagedaugom npedybexcoeHuu Cujia n1okasa-
TEJIBCTBA HE TOJKHA CYIIECTBEHHO MPEBBIIIATH OMTACHOCTh HECTIPABEIN-
BOTO mpenyoexaeHus. JJaHHoe TpaBUIo TIPU3BaHO MUCKIIOUYNUTH BO3MOX-
HOCTb BJIMSIHUS Ha CyJ 3aMHTEPECOBAaHHBIX YYaCTHUKOB. Pazymeercs,
9TO MPABUJIO HE MOXET PAaCIpOCTPAHSITHCS Ha CIIOPHBIE MPABOOTHOIIIE-
HUS, TJIe JaHHBIE O JUYHOCTH HEMOCPEICTBEHHO CBSI3aHbI C MaTEpU-
aJIbHO-IIPaBOBBIM OCHOBAaHHUEM CIIOPHOIO IIPAaBOOTHOILICHUSI.

JlocTOBEPHOCTb — XapaKTEPUCTUKA JOKA3aTeIbCTBA, OTpaxKaromas
TOYHOCTb YCTaHOBJIEHHBIX OOCTOSITEILCTB /ieJ1a (DAKTUIECKUM OOCTOSI -
TEJIbCTBaM, UMEBIIIMM MECTO.

JlokazaTeIbCTBO MPU3HAETCS JOCTOBEPHBIM, €CJIM B pe3yIbTaTe ero
MPOBEPKU U MCCIENOBAHUS CYIOM BBISICHSIETCSI, UTO CO/EepXKaIlrecs B
HEM CBEICHUSI COOTBETCTBYIOT I€MCTBUTEIILHOCTH.

JocTOBEpHOCTh M MUCTUHA — B3aMMOCBsSI3aHHbIE KaTeropuu. Eciu
WCTUHA — BTO COOTBETCTBYE 3HAHWI UeJloBeKa peayibHON JeHCTBUTEb-
HOCTH, TO yOexieHNe B MCTUHHOCTY 3HaHMSI — JOCTOBEpPHOCTD. Ilepe-
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XOJl OT BEPOSITHOCTU K IOCTOBEPHOMY 3HAHMIO — 3aKOHOMEPHOCTD JII0-
6oro mpoliecca MO3HAHUS.

JocToBEepHOCTD A0Ka3aTeJIbCTB OLIEHUBAETCs CyaoM. BHaualle Kax-
JIO€ U3 J0KA3aTeNbCTB UCCIEAYETCS B OTACJIbHOCTH, 3aT€M TEePEXOIST K
COITOCTaBJIEHUIO PA3IMYHBIX 10KA3aTeJIBCTB APYT C IPYTOM U B COBOKYII-
HocTu. OOHapyKeHHUe IMPOTUBOPEYMBBIX, B3aUMOMCKIIIOUAIOIINX CBEIC-
HUM 110 IeJy CBUACTEIBCTBYET O MIOPOUYHOCTU TEX MJIM MHBIX MaTe-
pUaJioB (JI0Ka3aTe/IbCTB).

JlocTaTOYHOCTh I0OKA3aTeIbCTB — KAaueCTBEHHAsI XapaKTepUCTHUKA
npoliecca (COCTOsIHME), ITO3BOJISIONIAs CYAy CAeIaTh OMHO3HAYHBINA BbI-
BOJI U3 MMEIOIIEICS 10 ey COBOKYITHOCTH ToKa3aTeNbCTB U pa3pe-
IIUTh AEJIO 110 CYIIECTBY.

Kak u3BecTHO, 3aauy IpaxkgaHCKOro CyAOIIPOU3BOACTBA MOTYT
OBITH BBITIOJTHEHBI TIPU YCJIOBUM, YTO CY/ TTPaBWJIBHO YCTAHOBUT 00CTO-
SITEeJIbCTBA, MOMJIEXKaIllNe JOKa3bIBAHUIO, ITOJYUYUT UX, UCCIEAYET, JaCT
MM aJIeKBaTHYIO OLICHKY.

Perrenue mpo0aeMbl TOCTaTOYHOCTH JI0KA3aTeJIbCTB CBI3aHO C BO-
IIPOCOM O LIeJIM CYyIeOHOro JOKa3bIBaHMSI U XapaKTepe UCTUHBI, yCTa-
HaBJIMBAeMOI CYIOM IIpU pa3pellieHUH IPakIaHCKOro IeJa.

[TorcK MCTUHBI OTpaHUYEH TTPEAMETOM ITOKa3bIBAHUS, TPYTHOCTSIMU
JIOKA3bIBAaHMS 110 KOHKPETHOMY ey, HOpMaMM, TTOUIeXaIlUMI TTPH-
MEHEHMUIO I10 JIey.

Crenyer TakXe 3aMETUTh, UTO CTOPOHBI HE BCETNa B TIOJTHOUM Mepe
HCITOJIb3YIOT BO3MOXHOCTH, TIpeloCTaBIeHHbIE UM 3aKOHOM. Torma cyn
BBIHYXJEH pa3peliarh MpobaeMy «I0CTATOYHOCTU» TOKA3aTeIbCTB C
y4eToM OpeMeHU OKa3bIBaHUS MO KOHKPETHOMY Jiesly (ITPOUTPBHIBAeT
TOT, Ha KOM ObLIO OpeMs TOKa3bIBaHUsI), IPUMEHUMBIX TOKA3aTeIbCT-
BEHHBIX MIPe3yMMNLuii (MIpUMeHEHUEe MPE3yMIILIUY, HE OIIPOBEPTHYTO! B
YCTaHOBJIEHHOM TIOPSIAKE), (UK U APYTUX TIPUEMOB.

§6. CPEACTBA OKASbIBAHUS

CpenctBa cyae0HOro J0Ka3bIBAHUSA — 3TO T€ UCTOYHUKU, U3 KOTO-
PBIX CyIl TIOJTyYaeT IoKa3aTesbCTBa.

B 3axoHe mpuBOAMTCST MCUEPITHIBAIOLINI TIEpeUYeHb CPEICTB JOKA3bI-
BaHus. Tak, B cootBercTBUM CT. 55 TTIK P® cBenenust, nMmeromnme 3Ha-
YeHHUE OJIS Jejia, MOTYT OBITh IMOJYYEeHBI U3 OOBSICHEHUN CTOPOH U
TPeThUX JIMII, TIOKa3aHUI CBUIETENEN, MMChbMEHHBIX 1 BEIIECTBEHHBIX
JI0Ka3aTeJIbCTB, ayIn0O- U BUAEO3aInCeil, 3aKiIIoueHnIi aKcnepToB. CBe-
JIeHUs, TIOJyYeHHbIC U3 MHBIX UCTOYHUKOB, JOKA3aTEIbCTBEHHOM CUJIBI
HEe UMEIOT.

B 4. 2 c1. 64 AIIK P® 3akperuieH 0osiee IMPOKKUI KaTaIor BO3MOXK-
HBIX CPEICTB AoKa3biBaHUs. K HUM OTHOCSTCS: MMChbMEHHbIE U BElle-
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CTBEHHBbIC JI0KA3aTeIbCTBA, OObSICHEHMS JIULI, YIaCTBYIOIIUX B JIeje, 3a-
KJTIOYEHUST SKCIEPTOB, KOHCYIbTAIlMM CIIEIIMATMCTOB, TTOKAa3aHUST CBHU-
JeTeIeil, ayiuo- U BUAEO3aCH, MHbIE TOKYMEHTBI 1 MaTePUAJIbI.

ITpaBo naBaTh OOBSICHEHUSI CYIly COCTABIISIET BaXKHENIIIee Mpoleccy-
aimbHOe TipaBo (4. 1 c1. 35 T'TIK P®), HapyreHne KOTOPOTO MOXET ITO-
BJICYb 3a COO0I OTMEHY pellleHus Cya.

SABNsACh yYaCTHUKAMU CIIOPHBIX M MHBIX IIPABOOTHOLIECHUI, UCTELL
M OTBETYMK, a TAaKXKe JApyrue JiMiia, OTCTauBaIOIIe CBOM MHTEPECH] B
mmpoliecce, o0JIanaloT oIpeneIeHHON nH(popMaleil, 3HalOT O Cyle-
CTBOBaHUM WJIM OTCYTCTBUM (DaKTOB, 3HAYMMBIX IS pa3pelleHus aeja.

OCcoGeHHOCTSIMU OOBSICHEHUI CTOPOH KaK CPeACTBA TOKA3bIBAHUSI
SIBJISTIOTCSI:

* JOpUIMYECKasl 3aMHTEPECOBAHHOCTh B UCXOJE Je1a;
* HaJM4Ke TIpaB U 00SI3aHHOCTEH 1O TOKa3bIBAHMIO.

CTOpOHBI OTHOBPEMEHHO SIBJISIIOTCS U JIMLIAMU, OT IEMCTBUI KOTO-
pPBIX 3aBUCHUT BO3HMKHOBEHHUE, IBUKEHME M OKOHYAHHUE IIpoliecca,
U HOCUTEJISIMU T0KA3aTeIbCTBEHHOM MH(MOpMALIUU.

B 00BsICHEHUSIX CTOPOH BBIIEISIOT:

* CcoOOILIeHUsI, CBeAeHUs O (pakTax, T.e. J0Ka3aTeJIbCTBA;

* BOJICU3bSIBICHUS;

* CYXJIEHUS O IOpUINYECKOM KBaTU(PUKAIIMY ITIPaBOOTHOIIICHUIA;

* MOTHUBBI, apPTYMEHTBI, C IIOMOILIbIO KOTOPBIX Kaxaasi CTOPOHA OCBe-
maeT (pakTuuecKue 0OCTOATETbCTBA B BBITOMTHOM JIJIsT CeOsI acIIeKTe;

* BBIpaXKEHMUE SMOIIUIA.

CpencrBaMu TOKa3bIBAHUSI BBICTYIIAIOT OOBSICHEHUSI CTOPOH TOJIbKO
B YacTH, coaepKallleil cBeleHUs 0 (haKTUUECKUX 0OCTOSITEIbCTBAX,
MMEIOIINX 3HAUYCHUE [T JIeJ1a.

B 00bsicHEHUSIX CTOPOH IIPUHSTO pa3indaTh YTBEPKIACHUS U IIPU-
3HAHMSL.

VrBepKaeHusIMH Ha3bIBAIOT CBeACHMS O (paKTax, KOTOPhIE COOTBET-
CTBYIOT IIpoliecCyajbHBIM MHTEpeCcaM yTBepPXKIalolleil CTOPOHBI I
JIPYTOTO JIN1IA, y4aCTBYIOIIETO B JIETIe.

[Ton mpu3HaHMeM MOHMMAIOT corjlacue ¢ (hakToM, Ha KOTOPOM IpYy-
rast CTOpOHa OCHOBBIBAET CBOU TPeOOBAHMS U1 BO3PaKEHUSI.

Cyn uccienyeT, U3ydaeT Takue gokasaTenabcTBa. Criocob mccienona-
HUs O0BSICHEHUI CTOPOH OIpeaessieTcs uX (hopMoii (YCTHOM WIIM TIMCh-
MEHHOIA).

Ecau cTopoHBI y4acTBYIOT B IIPOLIECCE JIMYHO U AAIOT OObSICHEHUS B
YCTHOIT (hopMe, TO CITOCOOOM MCCIIeNOBaHMs BHICTYTIAIOT 3aCIyIIMBaHUE
3TUX 00BSICHEHMI, TIOCTAHOBKA BOIIPOCOB IIepel CTOPOHOIA.

Ecnu oO0bsicHeHUSI CTOPOH JaHbl MMCbMEHHO WJIM ITOJIyYE€HBI B I10-
psiiKe cyneOHOTro TTIOPYYEHMST IPYTUM CYIOM, a TakkKe B TTOpsIIKe obec-
MeYeHUsI J0Ka3aTeIbCTB, TO CIIOCOOOM UCCIeA0BAaHMS BBICTYIIAET OIJIa-
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IIeHUE MUCbMEHHBIX OOBbSICHEHUI WJIM TTOJYYEHHBIX CYIOM ITPOTOKO-
JIOB.

Cpeny 10Ka3aTeIbCTB, KOTOPLIMU CYI YCTaHABIMBAET (haKTUYECKUE
00CTOSITENIbCTBA T10 JIeJTy, 3aKOH Ha3bIBaeT TaKXke MOoKa3aHUs CBUIETE-
neit (4. 1 ct. 55 T'TIK PD).

IIpaBoOTHOIIIEHUSI BOZHUKAIOT, U3MEHSIIOTCSI M IIPEKpallaloTcs Ha
OCHOBAHMU OINpeIe/ieHHbIX (DaKTOB, COBEPILAIOLINXCS HEPEAKO B IIPU-
CYTCTBUM JIIOJIei, KOTOpbIE HE SIBJISIIOTCSI HETIOCPEACTBEHHBIMU YJYacT-
HUKaMM COOTBETCTBYIOIINX MaTePUATbHO-IIPABOBBIX OTHOILICHMIA, HO
KOTOpPbIE B COCTOSIHUU OOBEKTUBHO U BEPHO 3aCBUIETEILCTBOBATD MX.
Takue nuIIa MOTYT pacCMaTPUBAThCS B KAUeCTBE CBUICTEINICH 1O Tpax-
JAHCKOMY JeIy.

Cauaeresib — 3TO JUI0, KOTOPOMY MOTYT ObITh U3BECTHBI KaKKe-
00 cBeneHust 00 OOCTOSITETLCTBAX, UMEIOIINX 3HAYCHUE JIJIST paCCMO-
TpeHus U paspelneHus aena (4. 1 ct. 69 T'TIK PD).

CBuzeTe/lb, KaK ¥ CTOPOHbBI, BBICTYIIAET HOCUTEJIEM JOKA3aTeIbCT-
BEHHOI MHOOpMALIMU B CUITy (paKTa CBOETO MPUCYTCTBUS IPU BO3HUK-
HOBEHUHU, U3MEHEHUN WJIY IIpeKpallleHUM MaTepuaaIbHOrO IPaBOOTHO-
LLIEHUs], OJHAKO B OTJIMYME OT CTOPOH HE UMEET IOPUANYECKOM 3auHTe-
PECOBAHHOCTH B McXo/e aena’.

CBuUIeTeIbCTBOBAaHNE B Cylle 00€CIIeUnMBAETCS TIPOIECCYaTbHBIMK
IpaBaMu JIML, BBI3BAHHBIX B Ka4eCTBE CBUACTENICH, a UCIIOJTHEHME
rpaxIaHCKOTo J0JiTa — HaJluuyueM IOPpUINYECKUX CAHKUIUMN (4. 2
ct. 70).

7151 cBULETENST XapaKTePHBI caedyrouiiie 0co6eHHOCmU:

* 3TO (pusmYecKoe JNIO, CIIOCOOHOE COOOIIUTD CYly CBEIEHHUS O BOC-
MPUHSITBHIX UM (PaKTax, 3HAUMMBIX JIJISI PACCMOTPEHMS U pa3pelleHUsI
nena;

* 3TO JIUII0, HE UMEIOIIee IOPUINIECKON 3aMHTEPECOBAHHOCTH B MCXO-
Iie 1iena;

* 3TO JIUIIO, 00SI3aHHOE SIBUTHCS B CYI U AaTh IIPAaBIUBbIC IOKA3aHUSI.
OCHOBHBIM CITOCOOOM TIOJTyYEHUSI U UCCIICAOBAHMS TTIOKA3aHUIT CBU-

JeTeIsT SIBJISIETCST IOTIPOC, TMIPOBOIUMBII B IPUCYTCTBUM CTOPOH, MHBIX
JIMLI, YYACTBYIOIIMX B AeJie, B OTKPHITOM, IJIACHOM CYIeOHOM 3acedaHuu
COCTaBOM CyJia, TPU3BAHHBIM PA3PEUINUTD JIEJIO MO CYIIECTBY.

CauzeTtesb 1aeT oKa3aHus B popMe CBOOOTHOIO pacckasa 0 COObI-
TUSX, SIBJICHUSIX, JCHCTBUSIX, OYEBUILIEM KOTOPBIX OH ObLI, a TAKXE O
(hakTax, 0 HAJIUYUU WIM OTCYTCTBUM KOTOPHIX €My CTaJI0 U3BECTHO CO
cJioB MHBIX Jull. ITocjae 3TOoro cBUaETEe 10 MOTYT OBITh 3alaHbl BO-
MPOCHI.

' om nogpobHee: Moauanoe B.B. Pa3BuTue yueHUsI O CBUNETENSIX U CBUIETEIBCKUX

MOKa3aHUsIX B TPaXXIaHCKOM IpOLecce: AUC. ... I-pa opul. HayK. M., 2009.
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B cnyuasix, ycTaHOBIEHHBIX 3aKOHOM, TIOPSIIOK BOBJIEUEHUSI B TIPO-
1ecc MoKa3aHuli CBUIETEN ST MeHsIeTCsl. K maxum cayuasam omuocsam:

* IIOKa3aHMS B MOPSIIKE o0ecreYeHUs 10Ka3aTeIbCTB; JOMIPOC CBUIE-
TeJIsI B MECTE €To TpeObIBaHMS (€CJIM OH BCJICACTBHE O0JIC3HU, CTAPO-
CTU, UHBAJIVIHOCTU WIM IPYIUX YBaXUTEJIbHBIX IMPUYNH HE B CO-
CTOSIHUU SIBUTHCSI 10 BBI3OBY CYy/Ia);

* TIOKAa3aHWUSI B TIOPSIAKE BHITIOJHEHUSI CYIeOHOTO MOPYYEHMUS;

* TIOKa3aHMS TPU OTJIOXEHUU pa30MpareIbcTBa 1ejia, eclii B cyneo-
HOM 3aceaHuy IIPUCYTCTBYIOT BCE JIMIIA, YYaCTBYIOIINE B JIETIE.
[Moka3zaHust CBUAETENSI, KOTOPbIE CYIOM, pa3pellaloiiuM IeJio, He-

MMOCPENICTBEHHO HE BOCIIPUHUMAINCH, TOJKHBI OBITH OTJIAIIEHBI 110
IIPOTOKOJTY IOIIpOCa.

IIpu pemieHuK Bompoca o IMPUBJICYEHUU B IIPOLIECC CBUIETEISI U €r0
JIOTIPOCe HEOOXOMMMO YIMUTHIBATH CBUIETEIbCKUI UMMYHHUTET (4. 3 1 4
cT. 69 I'TIK P®). 3akoH pa3nuyaeT ABe TPYIINbI JIKI: He MOAIEKAIIUX
JIIOIPOCY B KauecTBe CBUAETe e (IIpeacTaBUTEIN MO AejiaM B CyHax;
CyIIbU, CBIIIEHHOCTYXUTEN U Jp.); KOTOPBIE BIIPaBe OTKa3aTbCs OT
Ayl CBUACTEIbCKMX MOKa3aHUi (CyNpyru, poACTBEHHUKM, NEIyTaThl
u 1p.).

ITucbMeHHBIME 10KA3aTEIBCTBAMM SIBJISIIOTCS COAEPIKAIIIME CBEIECHUST
00 o0cTosATENbCTBAX, UMEIOIINX 3HAUYCHUE IS PACCMOTPEHUS U pa3pe-
LIEHUS [eJia, aKThl, JOTOBOPHI, CIIPaBKU, NeI0Bask KOPPECIOHACHLINSI,
WHbBIE TOKYMEHTBI M1 MaTepUabl, BHITIOJHEHHBIE B (hopMe 11D POBOI,
rpac4ecKoil 3aIcy, B TOM YKCIIE TTOIyYeHHbIE TTOCPEACTBOM (haKCH-
MUJIbHOM, 3JIEKTPOHHOM MU APYTON CBSI3U JTMOO MHBIM MO3BOISIOLIUM
YCTaHOBUTH IOCTOBEPHOCTh JOKyMeHTa criocoboM. K mrucbMeHHbBIM J10-
Ka3aTeJIbCTBaM OTHOCSITCSI IIPUTOBOPHI M PEIIeHMS Cylna, UHbIe Cyae0-
HbIE IIOCTAHOBJIEHUSI, TIPOTOKOJIBI COBEPIIECHUS IIPOLIECCYaTbHBIX Oeii-
CTBUI, TIPOTOKOJIBI CYIEOHBIX 3acelaHuil, TPUIOXKEHUS K TTPOTOKOIaM
COBEpIICHUS TPOIIeCCYaTbHbIX NEMUCTBUIT (CXeMbl, KapThl, TUTAHBI, Yep-
TEXU).

IIpennaraemoe B 3aKOHE ompeAecacHNEe HOCUT Hanbojee o0IIrii xa-
pakTep; B TEOPUH IPaKIaHCKOTO IPOLIECCYaIbHOTO ITpaBa TakXKe He BbI-
padoTaHO MOHATHUSI, KOTOPOE MCUYEPIBIBAIOIIE OIPEALIsIo Obl CYII-
HOCTb MUCBbMEHHBIX I0KA3aTeJIbCTB.

TpynHOCTb ompeneeHNsT TTOHSTUST «<ITMCbMEHHOE 10Ka3aTeIbCTBO»
COCTOMUT B TOM, YTO B IIMCbMEHHOI (DOpME MOIYT ObITh TaHbI U OOBSIC-
HEHUS CTOPOH, U 3aKJIIOUEHUE IKCIIEPTa, KOTOPBIE SIBJISIIOTCS CAMOCTO-
SITEIbHBIMM J0KA3aTeILCTBAMM 110 IPaKIaHCKOMY JICITy.

7151 TIChbMEHHOTO MOKa3aTeIbCTBa XapaKTepHO, YTO CBEACHMS (MH-
(opmarius), 3ameyariieHHasI B HEM, UCXOISIT OT JIML, He 3aHMMaBIINX
MPOIIECCYATTLHOTO TTOJIOXKEHUSI CTOPOHBI, TPETHETO JINIIA, DKCIIEPTa,
¥ BO3HMKAIOT JI0 MPOIiecca, BHE CBSI3U C HUM.
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CylIecTBYET 1Ba OCHOBHBIX CROCOOA NOAY4EeHUA NUCOMEHHBIX 00KA3a-
meabcme:

1) mpeacTaBieHUEe CTOPOHAMU U APYTUMU JIMLAMM, YIACTBYIOIIMMU
B JieJie;

2) ucTpeObOBaHUE CYIOM.

IIpyu HEeBO3MOXHOCTH MJIM HElleJeCO00pa3HOCTU MPEACTaBICHUS
MUCbMEHHOTO JIOKA3aTeIbcTBA OHO MOXET OBbITh MCCJIEIOBAHO 110 MECTY
ero xpaHeHus uian HaxoxneHwus (ctT. 58 I'TIK PD).

ITucbMeHHBIE 1OKA3aTEIbCTBA MO2Ym Oblmb UCHPEO08aHbL:

* HENOCPEICTBEHHO CYIOM IIyTeM HallpaBJieHUsI CyaeOHOro 3ampoca;
* TIyTeM BBbITAYM JIMILY, YIaCTBYIOIIEMY B Jiejie, 3aIpoca Cyla Ha IpaBo

MOJIy4eHMs MUCbMEHHOTI'O JOKA3aTeIbCTBA U IIPEACTABICHUSI €TI0 B CYII;

* IIOCPEACTBOM CYIeOHOIO IMTOPYYEHUS.

[TrcbMeHHBIE JOKAa3aTeIbCTBA WM MPOTOKOJIBI UX OCMOTpA OTJIalla-
IOTCS B CyIeOHOM 3aceIaHUM U IPEIbsIBIISIIOTCS JIMLIAM, Y4aCTBYIOIIMM
B IieJie, MPEICTAaBUTENISIM, a TP HEOOXOAMMOCTU — DKCIePTaM, CIelU-
anucram u ceunetensiM. [locie aToro nuia, ygacTBylolme B aejie, MO-
TYT JaTh CBOU OOBbSICHEHMs. YYaCTHUKM Mpoliecca UCCIEAYIOT, TaKUM
obpasoMm, coaepxaHue U GopMy MMCbMEHHBIX 10KA3aTeJIbCTB.

[1pu ux ucclieqoOBaHUM U OLICHKE, a TAKXKe COMOCTABICHUM C IPY-
TMMM JI0Ka3aTeJIbCTBAMMU I10 JIEJTy Mepel CYI0M MOXKET OBITh ITOCTAaBJICH
BOIIPOC O MOIOXHOCTY IIMCbMEHHOIO J0Ka3aTebcTBa. Yallle Bcero oH
BO3HUKAET B CHJTY CITOPa O MOTOXKHOCTH MEXITy CTOPOHAMU U IPYTUMU
JIMIIaMHM, YYaCTBYIOIIMMU B JIEJIE.

ITonn0XHOCTh MUCHbMEHHOIO J0Ka3aTeIbCTBA BbISIBISCTCS IIyTEM
HUCCIeI0OBaHUS IPYTUX 10KA3aTeJIbCTB T10 JeIy B UX COBOKYITHOCTH,
a TakoKe IyTeM IIPOM3BOICTBA SKCIIEPTU3HL.

BeniecTBeHHbIMH J10KA3aTeJbCTBAMH SIBJISTIOTCSI TIPEIMEThI, KOTOpPbIE
10 CBOEMY BHEIITHEMY BUJy, CBOMCTBAM, MECTY HAXOXACHUS WIM MHBIM
MpU3HaKaM MOTYT CIYXUTh CPEACTBOM YCTaHOBJIEHUSI OOCTOSTEILCTB,
MMEIOIINX 3HaYeHUEe JIg pacCCMOTPEHUST U pa3pelneHus aena (ct. 73
I'TIK P®).

[TpenMeTsl WM BelM CTAHOBSITCS HOCUTESIMU I0KA3aTEIbCTBEH -
HOII MH(OpPMALIKM B CHIIY TOIO, YTO OHU OTpaxKaloT pa3JIMYHOTO poaa
CBSI3U MEXJIY SIBJICHUSIMU: TIPUYUHBI U CJIEICTBUS, BpeMEHHBIE, TTPO-
CTpPaHCTBEHHbIC U T.11.

BeniecTBeHHBIE 1OKA3aTEIbCTBA TAKXKE HA3BIBAIOT «PEaJIbHBIMU»,
WJIM HETTOCPEICTBEHHBIMM, I0KA3aTeIbCTBAMU B CUITY CITELIU(MDUKU TTPO-
mnecca ux ¢hopMupoBaHusd. BBuIy cBoeil HEMOCPEeACTBEHHOCTU OHU
CXOIHBI C TMYHBIMU JO0KA3aTeJIbCTBAMU, HO JIMIIEHBI YEJI0BEYECKOTO
cyOcTparta (HeoayllIeBIEHHBI).

BeniecTBeHHBIE JOKAa3aTeIbCTBA TaKXKe MMEIOT UePThl CXOACTBA C
MUChbMEHHBIMU T0KAa3aTeJIbCTBAMU 3a CUYET €AMHCTBA UX HOCUTEIS
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(Beu, mpenMeTa), HO OTJIMYAIOTCS OT HUX CIIOCOOOM M (hopMOii Xpa-
HEeHMST uckoMoi nHpopMaiuu. [TucbMeHHOEe M10Ka3aTeIbCTBO IIPEIro-
JlaraeT BO3MOXHOCTb HEIIOCPEACTBEHHOIO BOCIPUATUSI MHGMOpMaLUU
OOBIYHBIM Y€JIOBEKOM (0OIIenpUHSIThIE 3HAKW, CUMBOJIbI, 00pa3bl), Be-
IIECTBEHHOE N0Ka3aTeJIbCTBO — JaJlieKo He Bcerma. BelecTBeHHOE 10-
Ka3aTeJIbCTBO MpearoiaraeT U3BJIeyeHue MCKOMOM nHdopMauuu Jubdo
C MaTepuaJibHbIX, HATJISIAHO BOCIIPUHMMAEMBbIX TTPU3HAKOB YJYaCTHM -
KaMH IIpolecca (HarpuMmep, BOCIPUSITUE CJISH0B Ipy0oii MOAYMCTKY Ha
IOKYMEHTE), 1100 3a CYET UCITOJIb30BAaHUS CIICLIMAJIbHBIX 3HAHWI 1 Ha-
BBIKOB CBEIYIINX JIMII, PACKPBIBAIOIIMX JUISI «HECIIeIIUATUCTOB» COIep-
JKaHUe BElleCTBEHHOIO J0KAa3aTe/IbCTBA.

[TockonbKy coxpaHeHUEe U Tmepenadya MHQOpMaIluu ¢ TIOMOIIbIO Be-
IIECTBEHHBIX T0KA3aTeJIbCTB JOCTUTACTCS IIyTeM HEIIOCPEICTBEHHOTO
0TOOpaxkeHUsI 00BEKTOB, MPOLECCOB HAa MOBEPXHOCTHU IIPEAMETOB,
a TaKKe MyTeM M3MEHEHUS X CBOMCTB U KaYeCTB, TO CIIOCOOOM CHSITHS
WJIM CYUTBIBAaHUSI MH(GOPMALIMU, T.€. CIIOCOOOM MCCIIEIOBaHUS BEILeCT-
BEHHBIX JI0KA3aTeJIbCTB, SIBJSIETCS 110 O0IIEMY TTPAaBUIIy UX OCMOTP.

BeliecTBeHHBIE 10Ka3aTEILCTBA OCMATPUBAIOTCSI CYIOM U IIPEIbsIB-
JISIIOTCSI JIMLIaM, YYacCTBYIOLIUM B Jielie, a B HEOOXOIMMBbIX ClIydasX —
3KCMepTaM, CIIEHMAIMCTaM Y CBUIETEIISIM.

Ecnu BemecTBEeHHBIE TOKA3aTeIbCTBA 0 KAKUM-JIMOO IIpUYMHAM He
MOTYT OBITh JOCTaBJICHBI B CYI WM UX OJOCTaBKa 3aTPyJHUTEIbHA, OHU
OCMAaTPHUBAIOTCS CYIOM IO MECTY UX HaXOXICHMSI.

OO0 ocMOTpe Ha MECTe CyI BRIHOCUT oIpenejieHue. Pe3ynbTaThl oc-
MOTpa 3aHOCSITCSI B MPOTOKOJI, K KOTOPOMY MOTYT ITPUOOIIATHCS CO-
CTaBJIEHHBIE MJIM MIPOBEPEHHBIE IIPY OCMOTPE TUIAHBI, CXeMBbI, YePTEXU,
pacyeThbl, KOIMU JOKYMEHTOB, CIAeJIaHHbIE BO BpEMSI OCMOTpa BUOACO3a-
mucu, GOTOCHUMKHU.

Bo BpeMst ocMOTpa ¢ 1IeIbl0 YCTaHOBJICHUS UCKOMO# MH(pOpMaLuKu
100 yCTpaHEHUs IIPOTUBOPEUMA MEXKIY UMEIOIIMMUCS 10Ka3aTelb-
CTBAMHU IO eIy MOXET IOTpeOOBaThCsl MPUBJICYEHUE JIMII, 00J1ana-
FOIIMX CIIeLIMaIbHBIMY 3HAHUSIMU (9KCIIEPTOB U CIIELIUAIUCTOB).

MNHorna Bo3HUKaeT HEOOXOAMMOCTh MPEIbSIBICHUST BEIIECTBEHHBIX
JI0Ka3aTeJIbCTB CBUIETEISIM.

Eie ogHuM BUIOM I0Ka3aTeIbCTBA SIBJISIOTCS ayaIMO- U BUACO3a-
micu (4. 1 ct. 55 T'TIK PD).

ITonsTHS ayaro- ¥ BUACO3aIIMCU KaK JOKa3aTeJIbCTBA B 3aKOHE HE
naHo. He BeipaboTaHa neuHULIMS, 3aCyKUBAIOLIasi IUTUPOBAHUS U
MPaKTUYECKOTO MPUMEHEHUsI, M TIpaBoBasi JOKTprMHa. OOBIYHO OrpaHu-
YUBAIOTCSI OTHECEHUEM ayIMo- U BUACO3AINCEN K YUCIY TOKYMEHTOB,
B KOTOPBIX MH(MOPMALIMS TIPEACTABIISICTCS B BUIE 00pa30B (3pUTEIIHHBIX,
3BYKOBBIX).
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Aynvo- ¥ BUIEO3aIlucK 001afaloT Mpru3HaKaMu, POAHSIIIUMU UX C
MUCbMEHHBIMU U BEIIECTBEHHBIMU JloKa3aTeabcTBaMU. OHU UMEIOT
CBOI HOCUTENIb MH(MOPMAIIUU, CBOIO CUCTEMY 3HAKOB.

Crneunduka aynno- 1 BUIeo3anuceit 00ycaoBjieHa HAIMIUEM HOCH -
TeJist, KOTOPBIN crienuaibHO NMpeaHa3HaueH JJIs XpaHeHus] uHgopma-
LIMU B OTIPENEJICHHOM BUJE U B OMpe/iesIeHHOM (hopmMe, a TakKe 0COOeH-
HOCTSIMU (hOPMUPOBaHUSI, (pUKCALIMU U COXpaHEHUST MHMOpPMALIMU HA
HocuTese (HaTMyue CrelualbHbIX TEXHUYECKUX CPENCTB).

CkazaHHOe MpenonpeaessieT 1 ocodble YCIOBUS UX BOBIEUCHUS B
TpaXkIaHCKUM Mpolecc.

YuacTByolee B mesie JUIIO, TIPEICTaBISIONIee pacCMaTpUBaeMoe
JI0Ka3aTeJIbCTBO, 00513aHO yKa3aTh KOIJa OCYIIECTBISIACh 3aUCh, KEM
U B KaKuX yCcJIOBUsIX oHa ocymiecTisuiach (ct. 77 T'TIK P®D). Hapyue-
HUe TpeOOBaHWI 3aKOHOMATEILCTBA TIPU OCYIIECTBICHUN ayanuo- WIN
BUIIE03aMKMCU MOXKET MOBJIeUb MTPU3HAHKE TAKOTO JOKAa3aTeIbCTBA HeJ0-
ITyCTUMBIM.

WccnenoBaHue ayano- U BUAEO3AMUCEil OCYIIECTBIISICTCS ITyTeM UX
BOCIIpOU3BeAeHUs (MPOCTYIIMBAaHUS, MPOCMOTPA) B 3ajie 3acelaHusl
WX MHOM CMelUaIbHO 000pYyTIOBAHHOM [IJIsI OTOM 11eJIM MOMEIICHWU.
[Tocne aToro cyn 3aciymmnBaeT OObSICHEHHUS JIULL, YYaCTBYIOIIMX B AeJIe.
BocmnpousBeneHre MOXET ObITb MOBTOPEHO MOJIHOCTHIO JIMOO B KaKOM -
100 yacTu. B HEOOXOOUMBIX Cydasix B IIPOLIECC MOTYT MPUBJIEKATHCS
CTIeIIMAJIMCThI U 9KCTIEPTHI.

I1pr BOBHWKHOBEHUU B TIPOIIECCE PACCMOTPEHUS JIeJIa BOMIPOCOB,
TPeOYIOIIUX CIENNATbHBIX 3HAHUIN B Pa3TUYHBIX 00JIaCTSIX HAYKU, TeX-
HUKHU, UICKYCCTBa, peMecya, Cyl Ha3HavYaeT SKCIePTU3y.

Caenyliiue Jula Wid Juia, odaagatoniye crenualibHbIMIA 3HAHUSIMU
B 00J1aCTM HAyKHW, UCKYCCTBa, TEXHUKU WU peMecsa, puBjieKaeMble
CyIIOM ISl McclienoBaHus (haKTUIECKUX OOCTOSITeNIbCTB, HA3bIBAIOTCS
CyneOHBIMU 3KCIIEpTAMM, 2 COOTBETCTBYIOIIAs SKCMEPTA3A — CYAE0-
HOM.

TepMmuH «cynebHast 3KcrnepTu3a» 03HaYaeT, YTO UMEETCSI B BUILY HE
n0b6as 9KCnepTru3a, a ucrojb3dyeMasl B cyaonpousBoactse. MHbIMuU
CJIOBaMM, 3TO OJHA U3 Pa3HOBUAHOCTEN DKCIePTU3bI, oOagatolas
0COOBIMU TIPU3HAKAMU, OTIMCAHHBIMU B TIPOLIECCYalbHOM 3aKOHE, T.€.
XapaKTepHOM YepToil cyeOHOM 9KCIepTU3bl SBISIETCS €€ MPOLecCyaib-
Has (popma.

DKcnepTHOE UCClIeIOBaHUE TIpeIoaraeT mojydeHue Takux (pakTu-
YECKHUX JAHHBIX, KOTOpbIe He ObUIM M3BECTHBI paHEee U KOTOPbIE WHBIM
Croco®0OM, UHBIMU MPOLIeCCyaTbHBIMU CPEACTBAMU YCTAHOBUTH HEBO3-
MOXHO. JIpyrumu cioBamu, 3KCIlepTU3a HalpaBjieHa Ha BHISIBJICHUE
(hakTMIECKUX TaHHBIX, KOTOPBIE CIIOCOOHBI TTOATBEPAUTH UJIM OTIPO-
BEepruyTh (hakThl, UMEIOIIME IOPUINIECKOE 3HAUeHKE, U JaTh UM KOM-

128



MMETeHTHYIO (MpodecCUOHaIbHYI0) OLIeHKY. YCTaHOBJICHUE HAINUUS
WU OTCYTCTBUSI caMUX (DaKTOB SIBJISIETCSI KOMIIETEHIIUEN cyna.

OcHOBaHMEM BO3HUKHOBEHMS MMPaBOOTHOLIEHHUI MO MOBOLY 3KC-
TEePTU3BI SABJISIOTCS Iopuandeckue ¢hakTbhl — MpoleccyaabHble neii-
cTBU. [J1aBHBII M3 HUX — ONpeesieHue Cyla O Ha3HaYeHUU CyeOHOMI
9KCIEePTU3bI.

DKCIepTu3bl HEOJHOPOIHBI, OHU MOTYT ObITh KJIaCCU(DUIIMPOBAHBI
10 pa3IMYHbBIM OCHOBAHUSIM.

B 3aBUCHMOCTH OT TOTO, MO Ybell MHUILIMATHBE MPOBOAMUTCS IKCIIEP-
TH3a, KAKOB e¢ TIOPSIIOK U 1IeJb, Pa3IuvaioT:

* CyneOHYIO BKCIIepTU3Y;
* Hecy/leOHYI0 DKCIIEPTU3y.

CynebHast 3KCIepTr3a B rpaXkIaHCKOM CyIOIPOM3BOACTBE Ha3HAYa-
€TCSI TOJIBKO CyZIOM (CyIbeit) 1 TTPOBOAUTCS B YCTAHOBJIEHHOM IIpOIIEC-
CyaJIbHbIM 3aKOHOM TOPSIJIKE.

Hecyne6Hble aKCriepTU3bl TPOBOISITCS 11O MHBIM TMpaBUiaM, BHE
MPSIMOM CBSI3U ¢ TiporieccoM. Kak mpaBuiio, nx pe3yabTaThl pacCMaTpy-
BaIOTCS CYJIOM B KQUECTBE MUCbMEHHbBIX I0KA3aTeJIbCTB.

[1o mecmy nposedenus pa3auyaoorT:

* DKCMEePTU3Y B CyAeOHOM 3aceqaHuu;
* JKCINEPTU3Y BHE 3aJ1a CyNeOHOro 3acelaHMsl.

Bri60op MecTa npoBeneHusT 3KCIIEPTU3bl BO MHOTOM TpenorpeneicH
€e BUIOM U TeMU METOAaMM1, KOTOPble HEOOXOANMO TTPUMEHUTD IS
KOHKPETHOTro uccienoBaHus. Haubosee yacto Ha3HayaeTcsl IKCIep-
TU3a BHE 3ajia CyAeOHOTro 3aceaaHus (TpedyeT BpeMeHMU, CIleLMaaIbHbIX
TEXHUYECKUX Y UHBIX CPEJICTB U T.I1.).

B 3aBucUMOCTU om nocaedosameavHocmu CyniecTByeT:

* TIepBUYHAs DKCIIEPTU3a, T.€. TPOBOAMMAST BIIEPBHIC;
* BTOpPUYHAs 9KCIIEPTHU3a.

BTopuuHble aKcrepTu3bl, B CBOIO OYepeib, AT (B 3aBUCUMOCTH OT
TaKMX KPUTEPUEB, KaK KaUeCTBO IKCIEPTU3BI U €€ TIOJIHOTA) Ha MOMOJI-
HUTEJIbHYIO U TIOBTOPHYIO.

JornoaHUTeNbHAas 9KCIepTU3a MPOBOAUTCS B Caydasix, Koraa nep-
BUYHAasl AKCMepTU3a MPU3HAHA HEMOJHOM (He Bce OOBEKThI MPenCcTaB-
JIEHbI, HE BCE€ HEOOXOIMMbIe BOTIPOCHI 3a/laHbl U TOJTYYUJIN pa3peliie-
HUE).

IIpoBeaeHre TakKO 9KCIEPTU3bI, KaK MPABUIIO, TTOPYYAETCS TOMY XKe
SKCITePTY, KOTOPBI TIPOBOIMII MIEPBUUHYIO 3KCIiepTu3y. B aToMm ciydae
MepBUYHAS KCIEePTU3a MPU3HAETCS KAYECTBEHHOM, HO He ToJiHoM. Ha-
3HAYeHWE JOMOJHUTETbHBIX SKCIIEPTU3 OOBIYHO CBUIECTEIBCTBYET O Je-
(bexTe pabOTHI JIU1I, TOPYYAIOLIMX TPOMU3BOACTBO KCIEPTUHI (Cya).

[ToBTOpHAs 2KCIepTH3a Ha3HAYaeTCs B CIydyasix, KOraa IepBUYIHas
AKCTEPTH3a HEe YIOBJIETBOPUIA CYl U3-32 HEOOBEKTUBHOCTHU, HEO0O-
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CHOBAHHOCTH BBIBOJOB. [IpoBeneHune Takoil 3KCTIEPTU3BI TTOPYyYAETCS
JIpyroMy 3KCIEPTy UM KOMUCCUU 3KcnepToB. [lepBuuHas skcnepTusa,
TakKMM 00pa3oM, MPU3HAETCS CYJOM HEKAueCTBEHHOI, CBUACTEIbCTBYET
0 HU3KOU KBaIM(UKALIMU IKCIIEepTa.

[To uucaennocmu s3xcnepmog paznuyalor:

* 3KCIEPTU3bI, BHIMOTHIEMbIE €TMHOJUYHO;
* DKCMEePTU3bI, BBHITIOTHIEMbIE TPYIIION JIUII.

EnvnonuuHas skcneptru3a — Haubosiee yacTtasi pa3HOBUAHOCTb UC-
CJIeIOBaHUsI, TPOBOAMMOTO CBEAYIIIMM JIULIOM.

[To cocraBy ncnoyiHUTENEH pa3INYaloOT:

* KOMHCCUOHHBIEC SKCTIEPTU3HI;
* KOMIUIEKCHBIE SKCIIEPTU3bI.

KomuccroHHas akcniepTr3a Ha3HavaeTcsl Cy0M JIJIsl yCTAHOBJIEHUST
00CTOSITENIbCTB IBYMST MUIM O0Jiee IKCIIepTaMM B OTHOM 00JIacT! 3HAHUSI
(4. 1 cr. 83 T'TIK POD).

Kak npaBuio, mogoOHast sKcIepTr3a He0OX0oAMa B CIIOKHBIX CITY-
yasgx (HarmpumMep, IpU MPOU3BOACTBE HEKOTOPBIX JOTIOJHUTEIbHBIX U
MOBTOPHBIX OKCIEPTU3).

Komuccus skecneproB coriacyer 1ejau, 04epeJHOCTb U O0OBEM UC-
CJIeIOBAHUI UCXOISI M3 HEOOXOIMMOCTH PEIIeHS TTOCTaBICHHBIX ITepe]]
Hell BorpocoB. MiTorom ux paboThl SIBJISIETCS] 9KCIEPTHOE 3aKJIIOUEHUeE,
KOTOpbIE TTOJMUCHIBACTCS BCEMU 3KCIIEPTaAMMU.

KomrutekcHast akcriepTrsa Ha3HavYaeTcsl CyJaoM, €CJIM YCTaHOBJIEHUE
00CTOSITEILCTB 10 JieJly TpeOyeT OJHOBPEMEHHOTO MPOBEACHHUS HUcclie-
JIOBaHWI1 ¢ UCIOJb30BAHUEM PA3IMUHBIX 00JacTeil 3HAHUSI UJIU C UC-
MOJIb30BAaHUEM PA3JIMYHBIX HAYUYHBIX HAMPaBIECHUN B TIpeeIax oJHOMN
ob6macti 3HaHm (4. 1 cT. 82 I'TIK PD).

KomMrmuiekcHo#i Ha3bIBaeTCsl SKCIEpTU3a, B MPOU3BOJACTBE KOTOPOK
YYacCTBYIOT HECKOJIBKO CBEIYIIUX JIMIl — IKCIIEPTOB, MPEACTABISIONINX
pasHble KJIacChl WM POAbI dKcnepTu3. MHBIMU cioBaMu, B KOM-
IUVIEKCHOM 3KCIepTU3e IKCMEPTHI, CHEMaATU3UPYIOLIUecs B pa3HbIX
KJjaccax Win polax CyleOHbIX SKCTIepTU3 (CIenaibHOCTE), 3aHSTHI
COBMECTHBIM pellleHUeM OJTHUX U TeX e BOIpocoB. MiTorom komruiekc-
HOTO UCCIeI0BaHUs sIBIsieTcsl hOpMYJIUPOBaHKME OOIIMX BEIBOIOB.

3aki0ueHue 3KCnepTa — 3TO OCHOBAHHOE Ha 3aJaHUU CyJa MUCh-
MEHHOE U3JIOXeHUE CBeJAeHUI (MJIU aKT) 00 00CTOSITEbCTBAX, UME-
JOlIMX 3HAYEHUe NS Jeja, YCTAHOBIEGHHBIX B pe3yjbTaTe crielnalb-
HOTO UCCJIeOBaHUs 00bEKTOB (MaTepUasoB), MPEACTABIEHHBIX CYIOM,
OTpaXxalolllux XOA U pe3yJbTaTbl UCCIENOBAHUI, TPOBENEHHBIX IKC-
MepToM.

TpeboBaHust K 0(hOPMIIEHUIO IKCIIEPTHBIX 3aKJIIOUEHU I 3aKPeTUIeHbI
BY. 1 u2cr. 86 I'TIK P®, a Takxke B CcT. 25 3aKOHa 0 TOCyAapCTBEHHOMR
Cy/1e0HO-9KCMIEePTHOM NeATeTbHOCTH.
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Paznuyator cnenyroiue 6udvt 3axarouenuil sxcnepma:
* KaTeropmieckoe (IOJOXUTEIHbHOE WIIM OTPULIATEIbHOE);
* 3aKJIIOYCHUE O HEBO3MOXHOCTU OTBETUTh Ha IIOCTaBJIEHHBIIA BOIIPOC

Ha OCHOBE UMEIOIINXCS TAaHHBIX;

* BEpOSITHOE.

ITpu olicHKE 3aKITIOYEHUS CY0 MOMHCEm RPUSHAMD €20:

* TIOJTHBIM, HAYYHO OOOCHOBAaHHBIM U TMOJIOXKUTh B OCHOBY CBOETO pe-

LIEHW HapA4y ¢ APYTMMU J0Ka3aTeaIbCTBAMU 110 JEIy;

* HEIOCTAaTOYHO SICHBIM WJIM HEIOJHBIM M HAa3HAYUTH JOITOJTHUTEIIb-

HYIO DKCIIEPTU3Y;

* HEOOOCHOBAHHBIM, BBHI3BIBAIOIINM COMHEHME B IPAaBUILHOCTU BbI-

BOJOB, 1 HA3HAYNTh IIOBTOPHYIO 9KCIIEPTU3Y.

Cyn Takke MOXET IIpU HeCOTJacuM ¢ BbIBOJAMM 3KCIIEpTa pas3pe-
IIUTH JIJIO TIO CYIIECTBY Ha OCHOBAHWH JAPYTUX T0Ka3aTEIbCTB, €CIIN
OHU B CBO€I COBOKYITHOCTH ITO3BOJISIIOT ClieJIaTh MCTUHHBIA BBIBOI O
JNEeNCTBUTEIBHBIX (haKTUYECKUX 0OCTOSITEIbCTBAX 110 ey. B Takom ciy-
yae CyJ IODKeH MPUBECTU B MOTMBUPOBOYHOMN YaCTU pElIeHUs yoenu-
TebHble oBoabl (4. 3 ¢T. 86 I'TIK P®), mo KOTOpbIM OH OTBEpraet 3a-
KJIIOUEHUE DKCIIepTa U pas3pellaeT IeJio 0 CylIeCTBY 0e3 Ha3HauYeHUs
MOBTOPHOM 3KcmepTu3bl. OMHAKO OCYIIECTBUTH MTOCIEIHEe TTPaBUIIO Ha
MPAKTUKE 3aTPYTHUTEIBHO, TaK KaK 9KCITEPTHOE 3aKITIOYEHUE — UCTOYU-
HUK HOBBIX (haKTMYECKUX JAHHBIX, KOTOPbIE HE MOIYT ObITh I1OJIy4€HbI
JPYTUMM TIPOLIECCYaTbHBIMU CPEACTBAMU .

K KoHcynpTaum cnenuanyucTa Kak Juiia, o6Jagamiero crnelnuaib-
HBIMM 3HAaHMSIMU, CY[ IIpUOeraeT B CiiydyasX, KOraa B 9TOM BO3HMKAET
MOTPEOHOCTb.

B ortimyme ot akcnepra OH He MPOBOIUT CIELMAIBHOTO UCCIIen0Ba-
HUS, a JaeT KOHCYJIbTAlLIMIO, BBICKA3bIBAET CBOE IMPO(ecCuoHaIbHOE
MHEHME TI0 BOTIPOCaM, TTOCTaBJIEHHBIM CYIOM MCXOSI U3 OCOOCHHOCTEM
paspelraeMoro CyIoM Jea.

Yacteio 2 cT. 64 AIIK P® KoHCynbTalvs CIeLUaIncTa NpsMo Ha-
3BaHa OJJHUM U3 CPEJICTB JOKA3bIBAHUS B apOUTPAKHOM CYIOMPOU3BO/I-
crBe. Yacteio 1 c1. 55 T'TIK P® xoHCcyabTanys crielimanicTa He Ha-
3BaHa CPeAY BO3MOXHBIX CPEACTB AOKA3bIBAaHUS, OJHAKO B COOTBET-
ctBum ¢ 4. 3 cr. 188 T'TIK P® KoHCyabTanMsl crielMaincTa, 1aHHasl B
MUMChbMEHHOM (hopMe, orjialaeTcs B CyaeOHOM 3aceqaHuy U IMpuooIa-
eTcst K Aejly. KoHcyabTalluy U MOSICHEHUsT CIlelMaiucTa, JaHHbIe B
yCTHOU (hopMe, 3aHOCSTCST B TIPOTOKOJ CyIeOHOr0 3aceaHusl.

' om nonpodHee: Moxos A.A. CnielinduKa 3KCIIEPTHOTO 3aKII0UeHMS KaK cyneo-

HOTO J10Ka3aTejbcTBa // ApOUTpakHbIN U TpaxnaHckuii rporecc. 2003. Ne 9.
C. 35-38.



Paspen 2. MPOU3BOACTBO B CYAIE
NMEPBOU UHCTAHLIUU

fmasa9. TMOArOTOBKA AEJA
K CYQEBHOMY PASBUPATE/IbCTBY

§ 1. Ilonamue u 3navenue cmaouu no020mMoeKu deaa K cyoeoHomy
pazbupamenvcmey

§ 2. Ilopsadok nodzomogku deaa Kk cyoeOHoMy pazdupametbcmey.
IlIpedsapumeavroe cydebnoe 3acedanue

§ 3. Cyoebnvie uzeewenus u 6v1306o!

§1. NOHATUE U SHAYEHWE CTAONK NOArOTOBKU AENA
K CYAEBHOMY PASBUPATEJ/IbCTBY

IToaroroBKa rpaxKaaHCKHUX JieJl K CyieOHOMY pa30oupaTebCTBy —
cTaaMs IpaXIaHCKOIo Ipoliecca, 3aKJaloliasics B 1esITeJIbHOCTH ee
YYaCTHUKOB IPU OTIPEIACIIONIEN POJIU CYyAbU MO CO3MAHUIO YCIOBUU
IIJISI CBOEBPEMEHHOTO 1 3((HEKTUBHOIO PACCMOTPEHUS U pa3pelIeHUs
cropa o CyuiecTBy.

3aKkoHOHATeb 3aKPEITUI HEOOXOOIUMOCTh IIPOBSACHUS CTAIUU TIOI-
TOTOBKM JeJla K CyIeOHOMY pa3buparebCTBY MO BCEM KaTEeropusiM
rpaxkqaHCKUX Jej, He3aBUCUMO OT KaTEeropuu 1eJia, ero CI0KHOCTU U
00BbeMa MpoleCcCyaabHBIX IeMCTBUI, YTO MO3BOJISICT CACIATh BBIBOI O €€
CaMOCTOSITEJIbHOM M CYILIECTBEHHOM XapaKTepe.

TToaroroBka rpaxkaaHCKOTIoO Jiejia K pa30oupaTesbCTBY SIBJSIETCS 005 -
3aTeJIbHOW CTaMEN TPaXIaHCKOTO MpOoliecca Ha KOTOPOU 3aKjiaabliBa-
IOTCSI OCHOBBI JJIs1 BBIITOJHEHHWS CYIOM TJIaBHBIX 3a1a4 CyIONpPOMU3BOI-
cTBa, onpeneiaeHHbIX B ¢T. 2 [TIK PO.

CooOnroneHue TpeboOBaHUIT 3aKOHA O TIPOBENCHUN HaIIeXalllel Moa-
TOTOBKH TPaXKIaHCKUX I K CyIeOHOMY pa30onpaTeTbCTBY SIBISIETCS OfI-
HUM 13 OCHOBHBIX YCJIOBUM MTPaBUIBHOIO U CBOEBPEMEHHOIO UX pa3pe-
IIEHMUSI.

HemnpoBenenue n11bo hopmaabHOE MPOBEAeHNE TTOATOTOBKHU e K
cynebHOMy pa3bupaTeabCTBY, KaK MPaBUIO, MPUBOIUT K OTJOXEHUIO
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Cyae0HOTO pa3douparebCTBa, BOJOKUTE, a B PsIie CyYaeB 1M K MPUHS -
THIO HEOOOCHOBAHHBIX PEILECHUIA'.

Cynbsi BlipaBe NPUCTYNUTH K MOATOTOBKE Jiejia K CyneOHOMY pa3ou-
paTesbCTBY TOJILKO MOCJEe BO30YKIEHUS TPaKIAaHCKOIO Jiejia B Cyae 1
BBIHECEHUSI OIpeIeIeHUs] O IPUHSATUM 3asIBJIEHUS K IPOU3BOJNCTBY Cyna
(ct. 133 I'TIK PD).

Henonyctrmo coBepiieHre AeMCTBUI 10 MTOATOTOBKE Niejia K cyneo-
HOMY pa30upaTesibCTBY /10 €r0 BO30yXIeHUS B cyne (10 TPUHATHUS 3as1B-
JIGHUS), OCKOJIbKY TaKue AEUCTBUS TPOTUBOpEYAT MOJOXEHUSIM CT. 147
I'TIK P®.

B cooTBeTCTBUM C rpaXkIaHCKUM TTPOIIECCYyaIbHBIM 3aKOHOIATE b~
CTBOM OTKa3 B MPUHSTUU 3asIBJIEHUS, BO3BpallleHME 3asIBJIEHUSI, OCTaB-
JIeHWe 3asiBIeHus1 0e3 NBUXKEeHUsT BO3MOXKHO JIMIIb B CTAIUU BO3OYXKIIe-
HUS TPAKIAHCKOTO JIeJia.

T'oBOpS 0 3HAYEHUH MOATOTOBKH TPAKIAHCKHX /1] K CyleOHOMY pa3-
OupaTeabCcTBY, HEOOXOIMMO OTMETHUTD, YTO JaHHAs CTaausl SIBJISIETCS
(bynmameHTOM, OCHOBOI1 BCero cyneOHoro pasoupatenbcTBa. OT ee Ka-
YEeCTBA 3aBUCUT KOHEUHbIE PE3YJIbTaThl CyIeOHOT0 pa3oupareabcTBa.

Cranus moAroTOBKY JAejia K CyAeOHOMY pa30oupaTebCTBY IIOMUMO
CBOETO 3HAUeHUs, Crieln(UIeCKUX 33a4 1 1IeJIM UMEET OTpee/IeHHbIe
BpPEMEHHbIE PAMKH’; OJHAKO CPOK, B TEUEHUE KOTOPOTO CyIbsl 00s13aH
COBEPIIUTH OMNpeeIeHHbIe TTPollecCyalbHble NEWCTBUS MO MOATOTOBKE
nena, TpaXaaHCKO-ITPOoIlecCyadbHBIM 3aKOHOIATEJIbCTBOM HE yCTa-
HOBJIEH U BKJIIOYAeTCsl B OOIIMI CPOK paCCMOTPEHHUS U pa3pelieHust
Jiesia B cyJie MepBOii MHCTAHIIU Y.

DTO MO3BOJISIET CYAbE CAMOCTOSTEIbHO OMPEAEsITh pa3yMHOE
BpeMsl, YYUTBIBAsl XapaKTep U CJOXHOCTb CIIOPHOTO MPaBOOTHOIIEHUS,
YTO HEOOXOAMMO OTPa3UTh B OMpeeIeHUN O TIOATOTOBKE AeJia K cyae0-
HOMY pa3oupaTesbCTBY.

Cranusi MOATOTOBKY Jiesia K CyaeOHOMY pa30oupaTesbCTBY SIBASETCS
AKTUBHOW U MPOBOJIUTCS MPU 00s13aTEIbHOM Y4aCTUU CTOPOH, WX TMpe-
CTaBUTEJICH, IPYTUX JINII, YIaCTBYIOIIMX B AeJI€, U UX MMPEJCTAaBUTEIICH.

3adanamu nodeomosku deaa Kk cydebHomy pazoupameibcmey s64:-
omces:

1) yrouHeHue hakKTUYECKUX OOCTOSITECTB, UMEIOIIUX 3HAYEHUE
JUISI IPaBWJIBHOTO pa3pellieHus ea;

2) omnpenesieHre 3aKOHa, KOTOPBIM CJiefyeT PYKOBOJACTBOBATHCS MPU
paspelieHnH aesia, U yCTaHOBJIEHWE TTPAaBOOTHOIIIEHHI CTOPOH;

[Mocranosnenue [Mnenyma BC PO ot 24 utons 2008 1. No 11 «O moarotoBke rpax-
JAHCKUX JIeJT K CyIeOHOMY pa30oMpaTebCTBY».

Cwm.: I'paxnanckuii poriecc Poccun: yuyebnuk / mox pen. M.A. Bukyr. M., 2004.
C. 251.
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3) pa3pelleHre BOMPOCca O COCTaBe JIMII, YYACTBYIOIIUX B Ieje,
M IPYyIMX YIaCTHUKOB IIpOliecca,

4) mpencraBieHUE HEOOXOIMMBIX T0KA3aTeIbCTB, CTOPOHAMMU, IPY-
MMM JTULaMu, ydactByolumu B neje (Bepxosublit Cyn P® HeonHo-
KpaTHO YKa3bIBaJl, UTO CYIIbsl 00s13aH Pa3bsICHSITh CTOPOHAM, HAa KOM Jie-
JKUT 00SI3aHHOCTD JIOKA3bIBaHUS T€X WIM MHBIX OOCTOSITEILCTB, a TAKXKE
MpeaymnpexXaaTb CTOPOHBI O TIOCASACTBUSIX HETIPEeICTAaBICHUS 10Ka3a-
TEJbCTB);

5) mpuMHMpeHUe CTOPOH (MaHHas 3amaya HallpaBjIieHa Ha CO3IaHue
yCJIOBMI, HEOOXOAUMBIX IS 3aKJIIOUEHUsI CTOPOHAMU MUPOBOTO COIJIa-
meHusT Kak Hanobosee 3¢ GeKTUBHOTO criocoba pa3pelieHnsT BO3HUK-
11IETO CITopa).

Peias kaxayio U3 yKa3aHHBIX 3a11a4, CyIdbsl 00eCIIeYMBACT IIPABUJIb-
HOE YCTaHOBJIEHUE MpeaMeTa TOKa3bIBAHUS C 1IEJIbIO TTOCIEAYIOIIETo
oIpene/ieHus J0Ka3aTeIbCTB, KOTOPhIe OyAyT MpeaCcTaBIeHbI KXol 13
CTOPOH.

§2. NOPAAOK NOAroTOBKKW AEJA K CYAEBHOMY
PASBUPATEJIbCTBY. MPEABAPUTEJIbHOE
CYAEBHOE 3ACEJAHUE

Cynbs BIipaBe MPUCTYNUTH K MOATOTOBKE /ieja K cyaeOHOMY pa3-
OUPATETLCTBY TOJBKO MOC/E BO30OYXIACHHUS IPpakIaHCKOTO /iejia B cyae 1
BBIHECEHMUST OTIPEACJICHUSI O TIPUHSTUY 3asIBJIEHUsI K TIPOU3BOJICTBY Cyla
(ct. 133 I'TIK PD).

ITocne npuHATUS 3asBJICHUS CyIbsl B COOTBETCTBUU cO cT. 147 T'TIK
P® 006s13aH BeIHECTH OMpeAeIeHUE O TIOATOTOBKE Jiejia K CyaeOHOMY
pa3bUpaTebCTBY, YKa3aB B HEM KOHKPETHbIE AeHCTBUSI, KOTOPbIE Clie-
IyET COBEPUINTH CTOPOHAM M APYTUM JIMIIAM, YYaCTBYIOLIUM B JeJie,
a Take CPOKM COBEpIIEHUs 3TUX IelCcTBUil. B onpenenenuu ykasbiBa-
I0TCSl TAKXKe IENCTBUSI CaMOT0O Cy/IbY B JAHHOM CTaluu IMpoliecca.

Cranusi MOJArOTOBKY Jiesia K CyleOHOMY pa30upaTeibCTBY CTPOUTCS
Ha OCHOBE IMPUHIIMIIA COCTI3aTEIbHOCTU CTOPOH U TPEIoaraeT co-
BepllleHUe OMpeJeeHHbIX NEUCTBUI HE TOJbKO CyJI0M, HO U JIMIIAMU,
YYaCTBYIOLIMMU B JIeJie, B YACTHOCTU, CTOPOHAMU — UCTLIOM U OTBETYM-
KOM, a TaKKe UX MPeCTaBUTEIISIMU.

Ncten Ha 3Tane MoAroToBKM M MOJAYM UCKA TOJIXKEH OBITh TOTOB K
BO3HUKHOBEHUIO IOMOJTHUTEIbHBIX OOCTOSITESILCTB, CBSI3AHHBIX C BO3-
paXXeHUSIMU OTBETUYMKA, C HEOOXOAMMOCTHIO (110 TpeOOBAHUIO Cya)
MPenCcTaBUTh JOMOJHUTEIbHbIE 10KA3aTeJ]bCTBA, a TAKXKE C BO3MOX-
HOCTbBIO UBMEHEHMUS TeX OOCTOSITENIbCTB, KOTOPbIE MOCTYKUIU OCHOBA-
HUeM I oopalieHus B cya. HeoO0XoauMocTh TIIATeIbHOM TTOATOTOBKHU
K MPEICTOSIIIeMY TPOLIeCCY B paBHOM CTETIEHW paclpoCTpaHsSIeTcs U Ha
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OTBETUMKA; BBUIY TOTO, YTO €ro aKTUBHAs AeATEIbHOCTh HAYMHAETCS
TOJIBKO B 3TOW CTanuu (Ha 3Tare BO30y>XACHUS TPAKIAHCKOTO JIea OT-
BETYMK aKTUBHBIM YYACTHUKOM TpOIIECCa HE SIBISIETCS), JJISI HETO TTO/I-
TOTOBKA JieJia K CyIe0HOMY pa3ouparenbCTBY — CTausl, e OH BIIEPBbIE
peanu3yeT CBOM MPOLECCyaTIbHBIE TTpaBa.

[Tpu BeITTOTHEHNWW 33724, CBSI3aHHOU € TIPEACTaBIEHUEM HEOOXO-
JTIUMBIX TOKQ3aTEJIbCTB, CYllbsl YAUTHIBAET OCOOEHHOCTU CBOETO MOJIOXKE-
HUS B cocTs3aTeIbHOM Tipoliecce. Cynbsi 00513aH YK€ B CTaAUU TTOATO-
TOBKWU JI€J1a CO3/1aTh YCIOBUS JJISI BCECTOPOHHETO W MOJTHOTO MUCCIEN0-
BaHUS OOCTOSITENbCTB, UMEIOLIMUX 3HAYEHUE IS MPaBUIbHOTO
paspenieHus aena. JlokazaTeabcTBa MPeaCTaBSIOTCS CTOPOHAMU U JIPY-
TUMM JIMIIaMU, YYaCTBYIOIIMMHU B JeJie, HO C YUETOM XapaKTepa IpaBo-
OTHOIIIEHUI CTOPOH U HOPMBI MaTEPUATBLHOTO MpaBa, PeryjInupyromei
CIOpHbIe TTpaBooTHOLIEHUs. Cybsi pa3bsSICHSIET, Ha KOM JIEXKUT 00sI3aH-
HOCTb JIOKa3bIBAaHUSI T€X WJIM WHBIX OOCTOSATENbCTB, a TaKXKe TOCIe-
CTBUSI HEMPEICTABICHUS 1OKA3aTeJIbCTB. [Ipr 3TOM Cynbsi JOJKEH BbI-
SICHUTb, KAKUMU TI0KA3aTeIbCTBAMU CTOPOHBI MOTYT TTOATBEPIUTH CBOU
YTBEPXKIEHUS, KaKre TPYIHOCTA UMEIOTCS JUIsl TIpe/ICTaBIeHUs 1I0Ka3a-
TEJIbCTB, PA3bSICHUTD, UTO IO XOJATAWCTBY CTOPOH W IPYTUX JINL, y4acT-
BYIOILIUX B JIEJi€, CY/l OKa3bIBAET COACUCTBIE B COONPAHUN U UCTPeOOBa-
Huu gokazareiabeTB (4. 1 cr. 57 I'TIK P®). OnHako oHU He TOJDKHEI 3a-
OBIBaTh O TMIPUHIIMIIE COCTS3ATENIHLHOCTH cynomnpousBoacTsa (cT. 12 I'TIK
P®), cyniHOCTb KOTOPOTO 3aKJII0YaeTCsl B TOM, UTO Kaxnasi U3 CTOPOH
JTIOJIKHA CaMOCTOSITEIbHO JI0Ka3aTh T€ 00CTOSITENIbCTBA, HA KOTOPHIE OHA
cchuTaeTcs B 000CHOBAaHME CBOMX TPeOOBaHMIA 1 BO3paXkeHUil. 3aKOHO-
JaTeslb, TAKUM 00pa3oM, CTUMYJIHUPYET OCHOBHBIX CYOBEKTOB KOH-
(brKTa K aKTUBHOMY YYaCTHIO B CYI€OHOM COCTSI3aHUU.

JokazaTenbCcTBa, MPEACTaBICHHbIE CTOPOHAMU U IPYTUMU JIUIIAMU,
YUYaCTBYIOIIMMU B JIeJIe, TIPOBEPSIIOTCS CYIbell Ha X OTHOCUMOCTH (CT. 59
I'TIK P®) u nonyctumocTs (cT. 60 I'TIK PD).

Cynbe HeoOXOIMMO BO BCeX CIydasix mpejjiaratb CTOpoHaM yKasathb,
Kakne MMEHHO 00CTOSITeIbCTBA MOTYT OBITh TTOATBEPXKIAEHBI ITUMU J0-
KazaTenbcTBaMU. [IpuHATHE NTOKA3aTENbCTB, KOTOPBIE HE MOTYT SIB-
JISITBCSI CPENCTBAMU AOKAa3bIBAaHUS (B YACTHOCTH, MMOKA3aHUSI CBUNIETE-
Jieil B cOOTBeTCTBUM € 4. 1 ¢T. 162, 4. 2 c1. 812 'K P®D), HenomycTumo.

[Tpun TOATOTOBKE Miea CYAbsI pa3bsICHSIET CTOPOHAM TIOJIOKEHME 4. |
cT. 68 TTIK P® 0 ToM, 4TO €ciiv CTOpOHA, 00sI3aHHAs! JOKA3bIBATh CBOU
TpeOOBaHUS WIU BO3paXEHUS, YACPKUBAET HAXOsIIUECS Y Hee JoKa-
3aTeJIbCTBA M HE MPEACTABIISIET UX CYAY, CyI BIpaBe 00OCHOBATh CBOU
BBIBOJIBI OOBSICHEHUSIMU IPYTOU CTOPOHBI.

ITpu HesiBKe OTBETUYMKA CY/Ibsl HATIPABJISIET JOKYMEHTHI IO MECTY €T0
SKUTEJIbCTBA U MPeIaraeT MpeiCTaBUTh B yCTAHOBJIEHHBIN CPOK JI0Ka3a-
TeJIbCTBA B 000CHOBaHME CBOMX BO3paxeHuit. Cyabsl TaKKe pa3bsCHSIET,
YTO HENpeaCTaBJIEHNE OTBETUYMKOM J10KA3aTeIbCTB U BO3PAXEHUU B
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YCTaHOBJIEHHBIN CYIbeH CPOK HE TPENATCTBYET PACCMOTPEHMIO AEja 110
nMermmnMesd nokasareaberBaM (4. 2 cT. 150 I'TIK PD).

JleiicTBUS CyabU 110 MOATOTOBKE JeJa K CyAeOHOMY pa3oupaTeabCTBY

JIOCTaTOYHO MMoApOoOHO mpomnucanbl B ¢T. 150 I'MIK P®. Ognako n. 14
4. | 3TOI cTaThM YKa3bIBaeT Ha MPaBO CYIbM COBEPIIATh MHBIE HEOOXO-
IVMBIe TIpolleccyalbHBIe NeCTBU, HallpaBlIeHHbIC Ha oOecrieuyeHne
MIPaBUJIBHOTO ¥ CBOEBPEMEHHOIO pa3pelleHusl IPaBOBOro KOHMIMKTA.
DTO 3HAYUT, YTO CYIbs HE OTpaHWYEH B BHIOOPE NCUCTBUIA, KOTOPBIE
MOTYT CITOCOOCTBOBATH MOJATOTOBKE CYIeOHOTO pa3domMpaTesibcTBa U
JTAaJTbHEUIIIEMY YCITEIITHOMY €T0 ITPOBEICHUIO.
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B oT0i1 CBSI3M Ccynbs Mpexe BCero:

BBISICHSIET CYIIECTBO 3asiBJICHHBIX TPEOOBAHWI 1 BO3MOXKHBIX BO3pa-
KEHU;

oIpeaessaeT XapakTep CIIOPHOIO MPaBOOTHOIIEHUSI W MOIJIeKaLIUA
TIIPUMEHEHNIO 3aKOH, O0CTOSATEILCTBA, MMEIOIINE 3HAUCHUE IIJIsT Je-
JIa, M KPYT NOKAa3aTeJIbCTB, MOMAJIEKAIINX UCCIENOBAHUIO B CyIeOHOM
pa3dupaTesbCTBE;

pas3pelraeT BOMpOC O COCTABE JIUIL, YYaCTBYIOILIUX B JICJIE;
NPUHUMAET MEPHI MO 3aKIIOYEHUIO CTOPOHAMU MUPOBOTO COIJIalle-
HUS, B TOM YMCJIe 10 pe3ybTaTaM IIPOBEeIeHUS B MOPSIAKE, YCTAHOB-
JICHHOM (enepalbHbIM 3aKOHOM, TPOLEAYPhl MEeAUALIUKU, KOTOPYIO
CTOPOHBI BITpaBe MPOBOAMTH Ha JIFOOOI cTaauy cyneOHOro pazoupa-
TEJbCTBA, U Pa3bsICHIET CTOPOHAM MX IPaBO 0OPaTUTHCS 3a paspe-
ILIEHVEM CIOpa B TPETEHCKUM Cyll U MOCAEACTBUSI TAKUX IEUCTBUN;
MU3BEIIAeT O BPEMEHU M MECTe pa30MpaTebCcTBa Jejia 3aMHTEPECO-
BaHHBIX B €r0 UCXOME TpakaaH WJIM OpraHu3aluii;

paspelnriaeT BOIpoc O BbI30BE CBUIETENEH;

Ha3HayaeT 9KCIIePTU3Y U IKCIIepTa IS ee MPOBEACHMS, a TAKXKe pa3-
pelraeT BOIIPOC O MPUBIICUCHUM K YIACTUIO B MpOIecce CITeIINaIu-
cTa, MepeBOIUYMKA;

10 XOOATaCTBY CTOPOH, APYTUX JIMLL, YYACTBYIOLUUX B AEJIE, UX TIPE/I-
CTaBUTEJIC MCTPeOyeT OT OpraHM3alWil WM TpakKIaH J0Ka3aTeb-
CTBa, KOTOPbIE CTOPOHBI WJIM UX MPEICTAaBUTEIN HE MOTYT MOJIYYUTh
CaMOCTOSITEJIbHO;

B CJIy4yasiX, He TepISIIUX OTaraTe/ibCTBa, IPOBOAUT C M3BEIICHUEM
JINII, YJACTBYIOIIMX B JIeJie, OCMOTP Ha MeCTe INMMCBMEHHBIX M Be-
ILIECTBEHHbBIX TOKA3aTEIbCTB;

HaIpapJseT cyneOHbIe TTIOpyYeHUSI;

TIIPUHUMAET MEPHI TT0 00eCTIeYeHUTO MCKa;

B cy4asx, mpeaxycMoTpeHHBIX cT. 152 I'TIK P®, pa3perniaer Borpoc o
MPOBEACHUHU MPeIBAPUTEIbHOIO CyIeOHOTO 3acelaHUsI, €T0 BpEMEHU
U MECTE;

pa3penraeT BOIPOC O MEpexoie K PacCMOTPEHMIO Nejla B IOPSAKe
YIIPOLLIEHHOTO ITPOU3BOICTBA.



Jns peanuzaniuu 9TUX 3a1a4 CY/bsl BBI3bIBAET U OTMpAIIMBAET UCTIA
10 CYIIECTBY 3asIBJICHHBIX TPEOOBaHMI, a OTBETYMKA — I10 OOCTOSITEIIb-
ctBaM jeia. [1omoOHBI OIIPOC SABISIETCS 00sI3aTeIbHBIM IIPOLIeCCYalb-
HbIM AelicTBueM. CobeceoBaHUE MOXET MTPOBOAUTHLCS KaK TTOOYEPETHO
¢ 00enMHU CTOPOHAMM, TaK M1 COBMECTHO — JUISI BBISICHEHUSI B3aMMHBIX
npereH3uii. OdopmiieHre xonaa codeceqoBaHMsI U €r0 pe3yIbTaTOB IIPOo-
neccyaibHbIM JokyMeHToM ['TIK P® He Tpebyer.

Hctny cyn nmpemyiaraeT yTOUHUTh TpeOOBaHMsI, OKa3bIBasl TIOMOIIb
110 BHECEHUIO B HUX SICHOCTH M OIIPEACICHHOCTH; IIpU COOECEeI0BaHIH C
OTBETYUKOM CY[Ibsl BBISICHSIET CYLIHOCTb €I0 BO3paXXeHU, Ipeaiaraet
PacKphITh J0Ka3aTeJIbCTBA B OOOCHOBAaHME CBOMX Bo3paxkeHuid. Tpedo-
BaHME O PaCKPBITUU JOKA3aTEILCTB MOXET OBbITh 00pAIlleHO He TOJIBKO K
OTBETYMKY, HO U K UCTLY U APYTUM JIMLIAM, YIACTBYIOIIUM B JIEJI€.

7151 ycTaHOBJIEHMST COCTaBa YYaCTHUKOB TIpoliecca Cy/Ibsl pa3pelaeT
BOIIPOCHI IIPOLECCYATbHOTO COYyYaCTUs, ONpeAessl ero BUI, a TaKKe
paccMaTpuBaeT HEOOXOOMMOCTh BCTYILJIEHUS B J€JIO IPYTUX ydacT-
HUKOB, HallpUMEpP TPEThUX JIUII, HE 3asBISIONINX CAMOCTOSITEIbHbIE
TpeOOBaHUsI OTHOCUTEJIBHO TIpeaMeTa Cropa; Mpv HEOOXOAMMOCTH MH-
(opMupyeT o paccMOTpeHUU criopa JUIl, UMEIOUIUX MOTEeHIIUATbHBIN
WHTEPEC OTHOCUTEJILHO €ro TpeaMeTa (4YTOObl OHU MOTJIM BCTYIIUTH B
MPOILIeCC B KAYECTBE COOTBETCTBYIOIIMX TPETHUX JIUII). AHATIU3UPYET CO-
CTaB MCTLIOB ¥ OTBETYMKOB Ha IIPEAMET X 3aMEHBI B IOPSIIKE, YCTAHOB-
sneHHoM I'TIK P®: ucTua iy oTBeTYNKA — B MOPSAKE MPOLIECCYallb-
HOTO TpaBoIlpeeMcTBa (CT. 44), OTBETYMKOB — ITyTEM 3aMeHbI HEHaIe-
JKalllero OTBETYMKA C COJIACHS UCTLIA.

Pemraet Bompoc o BbI30Be CBUETENEl, TPUBJICYCHUN CITEIINATICTOB
U IIEPEeBOTYMKOB.

Kpowme Toro, cya noKeH yduThiBaTh TpeboBaHus cT. 45 u 47 I'TIK
P®, xoTophie TipeaycMaTpUBaIOT cliydad 00sI3aTEIbHOTO Yy4acTus B
Tpoliecce MPOKypopa U CyObEKTOB, 3aIIUINAIONINAX MMPaBa U 3aKOHHbBIE
MHTEPEChl APYTUX JIULI.

Jns1 peanuzauuu 3aaauu MO MPEACTaBICHUIO HEOOXOAMMBbIX JOoKa3a-
TEJIbCTB CTOPOHAMM U IPYTMMM JIMLIAMM, YYaCTBYIOLLUMU B JIeJi€, CyIbsd
Ha3HauyaeT 9KCIEePTU3Y U IKCIEPTOB IS €€ MPOBEACHUS B CTPOTOM COOT-
BetcTBUU €O cT. 79—87 I'TIK P®. ITpu 3TOM MCCllenoBaHUE U OLIEHKA pe-
3yJIbTaTOB 9KCIEPTU3BI JOJKHBI IIPOBOIUTLCS B XOIIE CyIeOHOT0o pa3ou-
paTeIbCTBa, €CJIM OTCYTCTBYIOT OCHOBAHMS JJIsi HAa3HAYEHUS JOIOJIHU~
tenbHOM (4. 1 c1. 87 I'TIK P®) v npoBeneHust moBTOpHO# (4. 2 cT. 87
I'TIK P®) skcniepTu3sl.

Taxoke cym MOXeT OKa3aTh COACHCTBUE CTOPOHAM U IPYTUM JIMIIAM,
y4aCTBYIOIMM B Jiejie, B UCTPEOOBAHUU TeX 10KA3aTeIbCTB, KOTOPhIE
OHM HE MOTYT IMOJIYYUTh CAMOCTOSTENbHO. ECM Xe WIS 3TOro Heo0xo-
JIMMO OCYIIIECTBUTH OMPENEICHHOE MPOLIECCYATbHOE NEMCTBUE B APYTOM
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paiioHe Wiu ropojie, Cy/ HampasisieT cyneoHoe nopydyeHue. Kpome toro,
CyIbsl UMEET MPABO B MOPSIIKE MOATOTOBKU JIejia K CyneOHOMY pa3oupa-
TEJbCTBY — B CJydasix, He TepIISIIUX OTjJaraTejbCcTBa, — IMPOBECTU
OCMOTp Ha MeCTe TTMChbMEHHBIX UM BEIIECTBEHHBIX JOKA3aTeJIbCTB MPU
YCJIIOBUM 00513aTE€JIbHOIO M HaIJIeXKalllero U3BeeHus J1Il, Y4acTBY-
IOLIMX B AeJie, O COBEPILIEHUM TaHHOTO MPOLIECCYaTbHOIO ISUCTBUSI.

[ToMuMo mepeyncieHHbIX NeUCTBUI, KOTOPbIE CyIbsl COBEPIIAET C
COOJIIOICHMEM CTPOTOi MpoleccyalbHOl (POpMBbI, OH UMEET MpaBo Ha
psi IEWCTBUIA, KOTOPbIE HE HOCSIT CTPOTO MOATOTOBUTEIbHbBIN XapakTep,
OJIHAKO HarmpaBJieHbl Ha JOCTUXEHUE OCHOBHOMN 11€11 CYI0TIPOMU3BO/I-
CTBa — 3allIMTy TIpaB U OXpaHSIEeMbIX 3aKOHOM MHTepecoB. K nx unciy
OTHOCHUTCS IIPOBEACHME IIPUMUPUTEIBHBIX IPOLIEIYP C YIETOM OOCTOSI-
TEJIbCTB U XapakTtepa nesa. B OoyiblIMHCTBE cilyyaeB cyi 00s13aH coneii-
CTBOBAThb MPUMMUPEHUIO CTOPOH ITyTEM Pa3bsICHEHUS UM BO3MOXHOCTH
3aKJII0YHUTh MUPOBOE COTJIallleHUe 1 TTOCAeACTBUN ero 3akimoueHus. [Tpu
3TOM CyIbsl Ha3HayUaeT MpeaBapuTesibHOEe cyaeOHOe 3acelaHue, oTpa-
’KaeT HaMepeHUsI CTOPOH 3aKJIIOYUTh MUPOBOE COTIAllIEHUE B IMPOTO-
KOJIe, a caMO MUPOBOE COrJIallleHHe MPUOOIaeT K MaTepraiaM aea.

B ykazaHHBII KpyT IefICTBUI BXOAUT TakKe pellieHKe BOIIpoca O CO-
eIMHEeHUN (pa3beIMHEHNN) UCKOBBIX TPeOOBaHUM B CIyvae 11eJ1eco00-
Pa3HOCTU MX COBMECTHOTO (pa3/ieIbHOro) pa3dorparebCcTBa.

Kpowme Toro, cynbsi MpuHUMAaET MepPhbl 110 00eCIeYeHUIO MCKa, KOorua
€CTh OCHOBAHWUsI I10JIaraTh, YTO UCTIOJTHEHUE CyNeOHOTO PelIeHUST MO-
KeT OBITh 3aTPYHEHO WJIV CTAHET B IPUHIIUATIE HEBO3MOXHBIM.

IIpu nmoaroroBke neja K CyaeOHOMY pa3OMpaTeIbCTBY CYIbsl BIIpaBe
MPOBOAUTH MpeaBapuTe/ibHOE cyneoHoe 3aceqanue (. 13 4. 1 cT. 150
I'TIK P®), koTopoe Ha3zHayaeTCsT He 110 KaXKIOMY TpaxkIaHCKOMY IIelTy,
a TOJIBKO B CIIydasix, IpeaycMoTpeHHbIX 4. 1 ¢T. 152 T'TIK P®: B uemsax
MPOLIECCYATTBHOTO 3aKPETUICHUS PACIIOPSIAUTEbHBIX JEUCTBUM CTOPOH,
COBEPIIEHHBIX MMPHU MOATOTOBKE Nejia K CyAeOHOMY pa30upaTebCTBY,
omnpeneaeHuss 00CTOATENbCTB, UMEIOIIMX 3HAUYCHUE MIJISI TIPaBUJIBHOTO
paccMOTpEHUsI U pa3pelieHust fejia, OnpeaeeHUsI 10CTaTOYHOCTH J0-
Ka3aTeJIbCTB TI0 ey, MccienoBaHus (pakToB IPOIycKa CPOKOB 0Opa-
LLIEHMSI B CYI Y CPOKOB MICKOBOI JaBHOCTU.

Pemas Borpoc o Ha3HaAU€HUM MPEIBAPUTESIHLHOTO CyIeOHOr0 3acena-
HUS, CylIbsl U3BEIIAET CTOPOHBI O BPEMEHU U MECTE €ro MpOBEACHMUS.
HesBka nui, yyacTBYIOIIUX B [eJie, HE MPENsSITCTBYET pAaCCMOTPEHUIO
BO3HUKIIIMX BOIIPOCOB MO TOATOTOBKE Jiejia B MPEIBAPUTEIbHOM Cy/Ie0-
HOM 3aceJaHVM. YUUTBIBasl, YTO BBIHECEHUE PEIICHUST 00 OTKA3€ B UCKE
0 MOTHMBaM MpPOIycKa CpoKa UCKOBOUM TaBHOCTU MJIM CpOKa oOpalile-
HUS B CYJI MPEMSITCTBYET AaJIbHENIIIEMY PACCMOTPEHUIO CIIOpa IO CyIiie-
CTBY, B CJlydae HEsIBKM B IIpeIBapUTEbHOE CylIeOHOe 3aceaaHue JINII,
YYaCTBYIOIIKX B JIeJie, UX MTPENCTaBUTENEH BOITPOC O BOBMOXHOCTH pac-
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CMOTpPEHUS BO3PaXXEHUI OTBETYMKA Pa3peIIaeTCsl B COOTBETCTBUU CO
ct. 167 I'TIK PO.

CienyeT UMeThb B BUIy, YTO B IIpeABAapUTEIbHOM CyIeOHOM 3acena-
HHUU MPU HATUIUN OOCTOSITENIBCTB, TIPEIYCMOTPEHHBIX CT. 215, 216, 220,
a63. 2—6 c1. 222 I'TIK P®, npou3BoacTBO 110 A€y MOXET ObITh IIPHO-
CTAHOBJICHO WJIM IpeKpallleHO, 3asiBJIEcHUE OCTaBJIeHO 0e3 paccMOTpe-
Hus. [1pu 3TOM 0 TIpMOCTAaHOBICHUH, TIPEeKpallleHUN TPOMU3BOICTBA 110
ney, o0 OCTaBJICHUM 3asIBJIEHUST 0€3 paCCMOTPEHUS CYIbsl BBIHOCUT
omnpenenenue (4. 4 u 5 cr. 152 T'TIK P®). Ha onpenenenue cyabu Mo-
JKeT OBITh IT0JaHa YacTHas xKajao0a.

B cTagum moAroToBKu Aena K cyneOHOMY pa30oMpaTebCTBY MCTEIl
MOXET OTKAa3aThCsI OT UCKa, CTOPOHBI MOTYT 3aKJIIOYUTh MUPOBOE CO-
[JIallleHre WA JOTOBOP O Iepeaayde Cropa Ha pa3pelleHue TPeTeiiCKOro
cyna. ITockonbKy pa3pelieHne BoIpoca 0 IpUHSITUY OTKa3a OT MCKa 1
YTBEPKISHUM MUPOBOIO COIJIAIICHUS] CTOPOH B CTaIUM ITOATOTOBKU He
OTJINYAETCS OT COOTBETCTBYIONIECH MPOLEAYpPhl IPU CyaeOHOM pa3dupa-
tenberBe (cT. 173 TTIK P®), Takue pacriopsiauTesbHbIe IEHCTBUS CTO-
POH MOTIYT OBITh IIPOLIECCYaJTbHO 3aKPEIJICHbI B MIPEIBAPUTEILHOM CYy-
IEOHOM 3aceqaHuu.

Paszperenre Borpoca o IpUHITUM OTKa3a OT MCKa U YTBEPKIACHUN
MMPOBOTO COTIJIAIICHUSI CTOPOH B CTaUM MOATOTOBKM HE OTJIMYAETCST OT
COOTBETCTBYIOLIMX JACUCTBUI CyIbU IIPU CyaeOHOM pa3dupaTe/ibCTBE
(ct. 173 TTIK PD).

OrtKa3 UCTIa OT MCKa, KaK M1 MUPOBOE COTJIAIlIeHUEe CTOPOH, HE SIBJISI-
eTCsl ISl CyabM 00s13aTeIbHbIM. EC/iM 3TH IeiiCTBMSI IPOTUBOpEYAT 3a-
KOHY WJIM HapyIlIaoT TpaBa U OXpaHseMble 3aKOHOM MHTEPECHl TPYTUX
JIMII, OTKA3 OT MCKa He IIPUHUMAETCS, O YeEM CYIbeii BBIHOCUTCS MOTH-
BUPOBaHHOE OIIpelesicHre ¢ COOIIoAeHUEM TpeOOBaHMIA, IIPELYCMOT-
peHHBIX cT. 224, 225 TTIK P®.

[Tpu 3akM09eHUM CTOPOHAMM IOTOBOpa O TIepeaayde criopa Ha pa3pe-
LIEHUE TPETEHCKOTO Cyla Cydbsl IIPUMEHUTENILHO K IIpaBUjIaM, IIpemy-
CMOTPEeHHBIM 4. 4 ¢T. 152 u ct. 222 I'TIK P®, ocraBisier UCKOBOE 3asiB-
JIeHue 0e3 pacCMOTpeHUsl. 3asiBIeHUE O COTJIAIIEHUU CTOPOH O Tepe-
Jlaye cropa B TpeTeHMCKUM cy 1o aHajoruu ¢ npasuinamu ct. 173 TTIK
P® crenyer 3aHecTH B TPOTOKOJ M TTOJYYUTh TTOAMUCH IO HUM 00erX
CTOPOH, a TpHU I0Jlaye CTOPOHAMHU COOTBETCTBYIOIIETO MMChMEHHOTO
3asIBJICHUS] — MIPUOOIIUTD ero K aeiy. CieayeT TakxKe pa3bsiCHUTD Ipe-
nycmotperHbie ¢T. 223 I'TIK P® nocineacTBust ocTaBiaeHUs 3asiBIICHUS
0e3 pacCMOTpEeHUS.

K pacriopsnutenbHbIM IeMCTBUSIM OTHOCUTCS TakoKe IMMPU3HAHKUE OT-
BetunkoM ucka (4. 1 cr. 39 I'TIK P®), o yem MoXeT ObITh 3asIBJIEHO U B
CTaJny TMOATOTOBKY Jiejia K cyneOHoMY pa3oupareabecTBy. OmHaKo Tpu-
HATHE CYIOM MpPU3HAHMUS MCKa OTBETYMKOM U BBIHECEHME B CBSI3U C
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3TUM pelleHUsI 00 yIOBICTBOPSHUM 3asIBJICHHBIX TPeOOBAHMUIA B COOT-
BeTcTBUM co cT. 173 T'TIK P® gorryckaercst TUIIb B CTATNM CYyACOHOTO
pa3bupaTebCTBa, B XOA¢ KOTOPOTO YKa3aHHOE 3asIBJICHUE ITOIJICXKUT
PacCMOTPEHMUIO.

B npeaBaputenbHOM CyaeOHOM 3acelaHUM MOXET paccMaTpHu-
BaTbCSI BO3PaXeHME OTBETYMKA OTHOCHUTEIbHO MPOITYCKa UCTIOM 0e3
YBaXKUTEJIbHBIX IPUYNH CPOKA MCKOBOI MaBHOCTU MJISI 3allIMTHI IIpaBa
M YCTAaHOBJIEHHOTO (enepaibHbIM 3aKOHOM CpoKa oOpallleHus B CYI.
B cnyyae ycTtaHoBiIeHUs (akTa IpoITyckKa 0e3 YBaXKMTEIbHBIX MPUYUH
CpOKa MCKOBOI JaBHOCTU WJIM CPOKa OOpallieHUsI B CY[ CYIdbsl IIPUHU-
MaeT pelreHne o0 oTKase B MCKe 0e3 MccilenoBaHUs MHBIX (paKkTude-
CKMX OOCTOSITEIbCTB I10 Aey. Takoe pelleHue cyaa MOXeT ObITh 00xKa-
JIOBAaHO B alleJUISLIMOHHOM MJIM KacCallMOHHOM nopsiake (4. 6 cr. 152
I'TIK PD).

IIpu oTCyTCTBMM OCHOBAaHUIA [JIg BBIBOAA O IIPOITYCKE MCTILOM 0e3
YBaXKUTEJbHBIX IIPUYMH CPOKA MCKOBOM NaBHOCTU IJISI 3alllUThI IIpaBa
VTV YCTAaHOBJICHHOTO 3aKOHOM CpoKa OOpalleHUs B CyI CyIbs Ha3Ha-
yaer JIeJ10 K CyneOHOMY pa30upaTesibCTBY.

B xone cynebGHOro pazbupareabcTBa OTBETUMK BIIpaBe BHOBb 3asIBUTH
BO3paxkeHNSI OTHOCUTEIBHO TIPOITYCKa MCTIIOM 0€3 YBaXKUTEITbHBIX TTPU-
YMH CpOKa MCKOBOI TaBHOCTH ISl 3allIATHI IpaBa MJIM CpOKa 00paIieHMs
B cyd. Cya B 3TOM cllydyae He MOXET ObITh OTPAaHMYEH B MCCJIEIOBAaHUU
COOTBETCTBYIOIINX OOCTOSITCIIBCTB JIeJIa UCXOS M3 YCTAHOBJICHHBIX 3aK0-
HoM (cT. 2 I'TIK P®) nieneit u 3amay rpak IaHCKOTO CYIOIIPOM3BOICTBA.

O npoBeaeHHOM IpeaBapUTEIbHOM CyaeOHOM 3acelaHuU CeKpeTa-
peM cymeOHOro 3acemaHmsI COCTABIISICTCS TIPOTOKOI B COOTBETCTBUM CO
cT. 229 u 230 I'TIK P® (4. 7 cT. 152 T'TIK P®).

OmnpenenieHre O MIPOBEACHUHU ITOATOTOBKYU K CyneOHOMY pa3oupa-
TEJIbCTBY U IPYTHE OIIPeIesICHUSI, BRIHECEHHBIC B CBSI3U C TTOATOTOBKOI,
002KaJIOBAaHUIO HE TIOUIeXKAT, TIOCKOJIbKY HE UCKIIIOYAalOT BO3MOXKHOCTh
JajJlbHEelIIero IBMXEHMs Aejia, 3a UCKJIIYeHUueM OIllpeaceHuil 00
obecTneueHNN MCKa, 00 0TKa3e B 00eCIeUeHNH J0KA3aTeIbCTB, O MIPU-
OCTaHOBJICHWM, TIpeKpallleHnN TTPOM3BOCTBA 110 AeIy, 00 OCTaBICHUMN
3asBleHUs 6e3 paccMoTpeHust (cT. 65, 145, 4. 5 ct. 152 TTIK PD).

B coorBerctBuu ¢ 4. 3 ct. 152 T'TIK P® 10 CIOXHBIM ejaM CYAbs
MOXET Ha3HAYMTh CPOK IPOBEACHMS TIPEIBAPUTEIIHHOTO CyIeOHOTO 3a-
cellaHus, BRIXOASIINIA 3a peaesibl CPOKOB, ycTaHOBIeHHBIX [ TIK PD
IIJIST PACCMOTPEHUS U pa3pellieHUs IeJI, O YeM COCTaBIISIETCSI MOTUBHPO-
BaHHOE oIpeeeHre ¢ KOHKPETHBIM YKa3aHUeM CpoKa IpOBeAeHUS
MPeaBapUTEILHOTO CyaeOHOr0 3aceIaHusl.

Pe1uB Bce BbIHECEHHBIE B IIPeABAPUTEILHOM 3acelaHUK BOIIPOCHI U
TIpUAS K BEIBOLY O TOTOBHOCTHM JieNia, CyIbs Ha3HAUaeT eTo K CyacOHOMY
pazouparenbetBy (cT. 153 T'TIK PD).
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§3. CYAEBHbIE U3BELLEHUS U BbI3OBbI

B cootBeTcTBUM co cT. 153 TTIK P® cynpst, mpu3HaB AeJI0 MO~
TOTOBJICHHBIM, BBIHOCUT OTIpelieJieHue O Ha3HaueHUHM ero K pazoupa-
TEeJBbCTBY B cyfieOHOM 3acenaHuu. [Ipu 3ToM cynps 00s13aH U3BECTUTH
CTOPOHBI, IPYTUX JUI, YYaCTBYIOLIMX B jeJie, O BpeMEHU U MecTe pac-
CMOTpEHMUS Jiesia, a TakKe BbI3BaTh APYTHMX YYACTHUKOB Mpoliecca B CO-
OoTBeTCTBUM ¢ TpeboBaHusIMU cT. 113 1 114 I'TIK P®.

TepMuH «HajIekKalIee U3BeIeHHe» 03HaYaeT COOJTIOIEHIE COBOKYII-
HOCTH YCJIOBUI1 U3BEILIEHMUSI:

1) moBecTKa OTIpABJISIETCSI B CPOK, PA3yMHO TOCTATOYHBIM IS TTOM-
TOTOBKW CTOPOH W WHBIX JIII, yYaCTBYIOIIMX B Jiejie, K 3allUTe CBOETO
HHTepeca, COOMpaHusi HEOOXOAMMbIX MAaTePUAJIOB, SIBKU B CY/;

2) agpeca, IO KOTOPBIM JOJDKHBI TOCTABJISThCS] TIOBECTKU, YKa3biBa-
[OTCS B 3asIBJICHUU, TIOAAaHHOM B CY/I;

3) dukcupyercs pe3yabTaT YBeJOMJIEHUs, YTO OyIeT CIYXUTb MO -
TBEep>KIEHUEM HaJIeXalllero u3BeleHus: (KBUTaHIMSI 00 OTIpaBiIeHUN
TejJerpaMMbl, BbIMIUCKA U3 XypHaja TejaecoHoTrpaMM, (pakcorpamm
nr.o.)'.

OnHa 13 OCHOBHBIX (hOPM CyIeOHbIX U3BEIIEHUI U BI3OBOB — Cy-
neOHasl MoBecTKa ¢ 00s13aTeJIbHBIM YBeIOMJICHUEM O ee BpyueHuu. M3-
BEIIEHNE O MECTe 1 BPEMEHM CyneOHOTO 3acenaHusl U COBEPIICHUN
OTJEJIbHOTO MPOLECCYaTbHOTO JeHCTBUS MPEACTABISIETCS JOKYMEHTOM
YCTAaHOBJIEHHOTO 00pasia’, B KOTOPOM JIOJIKHBI CONEPXKATHCS:

* HaMMEHOBAHUE U aJapec Cy/a;
* yKazaHMe BPEMEHU U MecTa Cy1e0HOro pa3oupaTesibCTBa;
* HaMMEHOBaHHWeE aapecara — JIMIla, U3BEIIAEMOT0 UJIM BbI3bIBAEMOTO

B Cyql;

* yKazaHMe, B KaYeCTBE KOTO M3BEIaeTCs MU BBI3BIBACTCS aipecar;
* HaMMEHOBaHUe Jiesia, IO KOTOPOMY OCYIIECTBISIETCS U3BELIEHUE WU

BBI3OB ajipecaTa.

[Tomumo 2TOTO, B CyAeOHBIX MTOBECTKAX (MHBIX CyNeOHBIX U3BEIIE-
HUSX), aApPeCOBaHHbIX JHUIlaM, YYaCTBYIOUIUM B JieJie, peaaraercs
MPenCcTaBUTh B CYJ BCe MMEIONIMecs Y HUX 10Ka3aTesbCTBa IO ey,
a TakXKe yKa3blBaeTCs Ha IMOCJIeACTBUS HeTpeacTaBIeHUs ToKa3a-
TEJILCTB U HESIBKU B CYI; Pa3bsICHSIETCS 003aHHOCTh COOOIIUTD CYIy
MPUYMHBI HESIBKMU.

[Tpu 5TOM HEOOXOAMMO YIUTHIBATD, YTO U3BEIICHNE YIaCTHUKOB CY-
JIOTIPOM3BOCTBA JOITyCcKaeTcs, B TOM uucie ocpeactBom CMC-coo6-

CwMm.: Yepuoix U. U., C. A. Anexuna u dp. I'paxkmaHckoe mpoleccyarbHOE TIPaBo:
yueoHuk / nox pea. M.C. Hlakapsin. M., 2004. C. 239.

Cwm.: MHCTpyK1mS 110 cyneGHOMY IeJI0NPOM3BOACTBY B PANOHHOM CY/IE, YTBEPKICH-
Has npukaszom Cyne6Horo aenaprameHTa BC P® ot 29 ampens 2003 r. Ne 36 //
Poccuiickas razera. 2004. 5 HOsI0.
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IIEHUSI, B CIyYae X COTacus Ha yBeIOMJIEHUE TAKUM CIIOCOOOM U MPU
(pnkcaumn ¢akra oTrpaBku 1 foctaBKM CMC-u3BelmeHNs agpecary.
®axr cornmacust Ha mosrydeHne CMC-u3BeleHus ITOATBEPKAACTCS pac-
IMCKOIi, B KOTOPOi1 HapsIAy ¢ JaHHBIMU 00 YYaCTHUKE CYIOIIPOU3BO/I-
CTBa M €T0 COIJlacheM Ha YBeIOMJIEHVE MOJOOHBIM CIIOCOOOM yKa3bIBa-
€TCsI HOMep MOOMJILHOTO TesieoHa, Ha KOTOPBIil OHO HAIlpaBJIsIeTCS.

HewusBeleHue cyaoMm Jivil, y9acTBYIOLIKX B JeJie, O BpEMEHU U MeCTe
CyneOHOTO 3acenaHus SIBJSIETCSI CYIIECTBEHHBIM HapylIeHUEM HOPM
MPOLECCYATbHOTO MpaBa.

Hanpumep, pelieHreM cyna IepBoii MHCTAaHIIUM ObLIU YIOBJIETBO-
peHbl ucKoBble TpeboBaHust K. K M. 0 MOHYXIIeHUU UCTIOTHUTH TIPeI-
BapUTENbLHBIN JOTOBOP M 3aKJIIOYUTh OCHOBHOI TOTOBOP KYIUIM-TIPO-
JAKU.

Cyn ane/uIsIMOHHOM MHCTAHLIMK YKa3aHHOE pellleHrue OTMEHUI 1
TIPUHSLI TT0 JIeJTy HOBOE PEIlIeHNEe OT OTKa3e B yIOBIETBOPEHUM UCKOBBIX
TpedoBaHuil K.

CynebHas kouterus no rpaxagaHckum nejiaM BC P®, paccmaTtpuBast
JIeJI0 B KacCallMOHHOM TOPSIIKE, YCTAHOBUJIA TOITYIIIEHHOE CyI0M are-
JISIIMOHHOM MHCTAHLIMU CYIIECTBEHHOE HapyllIeHWe HOPM IIPOIIeCcCy-
aJIbHOTIO IIpaBa.

OTMeHsIsI COCTOSIBIIIEECS 110 A€y ane/UIILIMOHHOE OIpeieieHe 1 Ha-
MpaBJIsisl AEJI0 Ha HOBOE CyIeOHOE PaCCMOTPEHME B CyJI alleJUIIIIMOHHOMN
nHcTaHuuu, CyneOHast KOJUIerHsi, B YaCTHOCTH, yKa3ajia Clienyloliee.

B coorBercTBUM ¢ 4. 3 cT. 123 KoHctutynmu PP cynonpousBoacTBO
OCYIIECTBJISIETCSI HA OCHOBE COCTSI3aTeJIbHOCTU U PaBHOIIPABUSI CTOPOH.

PazoupaTenbcTBO rpaxkmaHCcKOro aesia MpOUCXOAUT B CyIeOHOM 3a-
celaHUM C 00sI3aTeJIbHBIM M3BEIICHUEM JIUIl, YIaCTBYIOIIUX B IeJe,
0 BpeMeHHM U MecTe 3aceaanus (ct. 155 T'TIK P®D).

Cornacto 4. 1 c1. 327 I'TIK P® cyn ane/uIIiMOHHOM WHCTAHIIMA
M3BEIIAeT JINI, YIACTBYIOIIMUX B AeJie, O BpEMEHU U MECTe pacCMOTpe-
HUSI XKaJl00bl, IIPeICTaBIeHNs B alle/UIILIMOHHOM MOPSIAKE; CY/I areJusi-
LIMOHHOM MHCTAHIIMU TTOBTOPHO pacCMaTpUBAET JeJIO B CyIeOHOM 3ace-
JIAHWH TI0 TIpaBUJIaM MIPOM3BOJICTBA B Cy/Ie MEPBOl MHCTAHIIMM C YYETOM
0COOEHHOCTEl, MPeayCMOTPeHHBIX 1. 39 naHHoro Komekca.

Yacteio 3 ct. 167 I'TIK P® npenycMoTpeHO, UTO CYJ BIIpaBe pac-
CMOTPETH JIeJIO B CIy4ae HESIBKM KOTO-TM00 U3 JIUII, YIaCTBYIOIINX B
JieJjie M U3BEIICHHBIX O BPEMEHM U MECTE CYAeOHOro 3acenaHus, eciu
MMM HE IIpeCTaBJICHbI CBEACHUSI O IPUIYMHAX HESIBKU UJIM CYH IIPU-
3HAET MPUYMHBI X HESIBKU HEYBaKUTEIIBHBIMMU.

Yacrteio 1 cT. 113 I'TIK P® ycranoBiIeHO, YTO JINIIA, YIACTBYIOIINE B
JieJie, U3BEIalOTCs WK BBI3bIBAIOTCSI B CYII 3aKa3HBIM IUCbMOM C YBe-
JIOMJIEHMEM O BPYYEHMU, Cy/IeOHOI MTOBECTKOI C YBEIOMJIEHUEM O BPY-
YeHUU, TeJehOoHOTrpaMMON MJIM TelerpaMMoii, mo (pakCUuMHUIbHOMI
CBSI3M JIM0O C MCITOIb30BaHUEM UHBIX CPEIACTB CBSI3U U JOCTaBKU, 00eC-
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reyrBalonX (UKCUPOBaHUE CyIeOHOTO U3BEIIeHNS WM BbI30BA U €T0
BpyUeHUe aapecary.

TakuM 006pa3oM, HE3aBUCHUMO OT TOTO, KaKOI U3 CITOCOOOB U3Belle-
HUSI YYaCTHUKOB CYIOTIPOU3BOACTBA U30UpPAETCsl CyI0M, JIFoOoe UC-
MOJIb3yeMOE CPEICTBO CBSI3W WJIM MOCTAaBKM JOJIKHO 00ecTiednBaTh J10-
CTOBEPHYIO (DUKCALIMIO MepeJaHHOTO COO0IIeHUs U (aKT ero mojayye-
HUSI allpecaToM.

PaccMoTrpeHue aena o aneyuisiiMOHHOMN Xajlo0e OTBeTYMKA ObLIO
Ha3HAuYeHO B Cy/e anesuIIIIMOHHON MHCTaHIuy Ha | anpens 2014 r.

CornacHo crpaBKe, HaxoJslleics B MaTepraiax jejia, paccMoTpe-
Hue nena obuto nepeHeceHo Ha 10 ampens 2014 r. B cBsI3u ¢ 60J€3HbIO
cyneu. [Tpu 3TOM TOKYMEHTOB, TTOATBEPXKAAIOIINX HATIPAaBIEeHNE CTOPO-
HaM 10 JIeJTy U3BELeHU 0 Ha3HAUYEHU U PACCMOTPEHMS Ie1a Ha yKa3aH-
HYI0 JIaTy ¥ UX MOJy4eHUe CTOpOHAMM, B MaTepuasiax Jiejia HeT.

ATIeJUISIIIMOHHBIM OTIpe/iesieHneM, natupoBaHHubiM | anpens 2014 1.,
anesuIIIMOHHas Xajnoba M. paccMOTpeHa B OTCYTCTBUE UCTLA U OTBET-
qyuKa.

B npoToxkone cyneOHOTO 3aceqaHusl He YKa3aHO, YTO HESIBUBILIUECS
JIU1a O BPEMEHU U MECTe pacCMOTPEHMUs JieJia HalexXalluM 00pa3oM
M3BelIEHbI, TP 3TOM MPOTOKOJ naTuposaH 10 anpens 2014 r.

Nudbopmaiium o ceoeBpeMeHHOM HarmpasieHuu usselieHus: K. Ha
10 ampenss 2014 ., a Takke JaHHBIX O BPYYEHUM €ro MCTIy B MaTepua-
Jlax Jiesia He UMeeTcsl.

CrenoBareibHO, U3BellieHue ucTiia K. He MoXeT Mpu3HaBaThCsl Hall-
JIeXKalM.

Kak ykazana CyneOHasi KoJiieTusi, CyJl BTOPOIi MHCTAHIIMK pacCMO-
TpeJ1 JeJio 10 ane/UIsIIMOHHON Xanobe orBeTunka M. B otcyTcTBue K.,
He U3BEIIEHHON O BpeMEeHU U MecTe CyAeOHOTO 3aceaHusl, YTO CHAEIAI0
HEBO3MOXHBIM pean3aliiio UCTIIOM €€ TPOLeCCYabHbIX TTPaB 1 SIBJISI-
€TCsl CYIIIECTBEHHBIM HApyIIIEHUEeM HOPM MPOLECCyaTbHOTO MpaBa.

B O63ope cyne6Hoii npaktuku BepxoBHoro Cyma P® 3a I kBapran
2011 r." conepxutcs ob1uee A8 BeeX GOpM U3BEILEHUS TpeOOBaHUE —
(bukcupoBaHue hakTa MosydyeHUs1 COOOILIEHUS AIPECaTOM.

CrieqoBarebHO, HE3aBUCUMO OT TOTO, KAKOi M3 CIIOCOOOB M3BEIlIe-
HUSI YYaCTHUKOB CYIOTIPOU3BOACTBA U30UpPAETCsl CyI0M, JItoOoe UC-
MOJIb3yeMO€e CPEICTBO CBSI3W MM MOCTAaBKM JOJIKHO 00eCcTiednBaTh J10-
CTOBEPHYIO (DUKCALIMIO MepeJaHHOTO COO0IIeH s U (HaKT ero mnojyye-
HUSI allpecaToM.

[Toce BO30OyXneHMsT TpaXkIaHCKOTO Jiejia COOOIIEHNEe O MTepeMeHe
CBOETO aJipeca CTAaHOBUTCS He TIPaBOM, a 00513aHHOCTbBIO KaXK/IOTO 13 JIMII,
yuactBytomux B aeie (ct. 118 T'TIK P®). JIocraBka M3BelIeHUs 10 110~

! 00630p cynedHoit npaktuku BC P® 3a I ksapran 2011 r. (yrB. [Ipesunauymom BC

P® 1 utons 2011 r.) // CI1C «Koncynbrantllntoc».
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cJeqHEeMY U3BECTHOMY CYIYy aapecy cumTaeTcs Hamiexaneil. [1pu oTkasze
agpecaTa IPUHATh CYIeOHYIO TTOBECTKY JIMIIO, KOTOPOE OCYILECTBIISIO
JIOCTaBKYy, IeJIaeT COOTBETCTBYIOIIYIO IIOMETKY 1 BO3BpalllaeT MOBECTKY B
cyn. [1pu aTom agpecar, OTKa3aBIIUIICS TIPUHSITH CYAEOHYIO TTOBECTKY
WIM MHOE CyieOHOEe U3BEILIEHME, CYMTAETCS HaljIeXallle U3BEIIEHHBIM.

B cayuae, eciu mo yKazaHHOMY aapecy TpaXaaHUH (PaKTUUYECKU He
MIPOXXUBAET, a B MaTepuajax aejia eCTb MH(pOpMaIUsI O MeCTe pabOThHI
WUCTLA U OTBETYMKA, U3BEILIEHUE MOXET ObITh HAPABJICHO MO MECTY UX
paboTHI.

CyneOHoe M3BellleHNe, aApecOBaHHOE OpraHMU3allluK, HATIPaBISIeTCS
10 MECTY €€ HaXOXIEHUsSI, HO MOXET ObITh OTTIPaBJIEHO U IO MECTy Ha-
XOXKIEHUS ee MpelCcTaBUTENIbCTBA UM (huanaia, eCii OHU YKa3aHbl B
COOTBETCTBYIOIINX YUPECAUTEIbHBIX JOKYMEHTAX.

C 1 auBaps 2017 r. opraHbl 1 OpraHu3alluK, YIacTBYIOIIME B pac-
CMOTPEHUH e B cylax oOlleil IOpUCAUKIINU, JOJXKHBI OTCIEXKUBATH
XOJ Jeja U JaThl 3acelaHUil caMOCTOSITeJIbHO, Ha caliTe cyma. DTa
HopMa OyJeT AeiiCTBOBATh, TOJIBKO €CJIU CYI pacliojlaraeT J0Ka3aTeb-
CTBaAaMM TOI'0, YTO TaKM€ YYaCTHUKHU M3BEIIEHBI O JaTe MEePBOro 3acena-
Hus. [Ipu oTCyTCTBUM HEOOXOAMMOI TEXHUUYECKON BO3MOXHOCTU OHU
MOTYT 00paTUTHCS K CYIy C XOJATaliCTBOM O HaIpaBJICHUMW UM H3Bellle-
HUi1 10 06BIYHOIA TTouTE .

Ecnu mecTo npeObIBaHUsT U3BEIIAEMOTO JIMIIa HA MOMEHT CyAeOHOro
pa3ouparesbCcTBa UM COBEPILIEHUS OTAEIBLHOTO MPOIIECCYaTbHOTO e~
CTBUSI HEU3BECTHO, CYI MOXET MPUCTYNMUTh K PACCMOTPEHMIO AeJia
TOJIBKO MOCJIE TTOCTYIUIEHUST JaHHBIX 00 3TOM C ITOCEIHEro U3BECTHOIO
MecCTa ero XXMUTeJbCcTBa. B TakoM ciryyae ¢y, paccMaTpuBasi IeJIo 110 Cy-
1LIECTBY, PYKOBOACTBYETCSI OCHOBHOI 1IEJbIO IPaXKIAHCKOIO CYIONPOU3-
BOJCTBA M MCXOIUT M3 TOrO, YTO JIMIIO M3BEIIEHO HaajJexXalluM odpa-
30M, XOTSI B IEMCTBUTEBHOCTU CYIy U3BECTHO, UTO afpecar MOBECTKY He
nosyyan. [Tono6Has mpasoBast hUKLMSA® 06YCI0BIEHA TeM, UTO 6e3 Hee
paccMOTpeHue jeja MO CYILIEeCTBY ObLIO Obl HEBO3MOXKHO U, KaK CJIeI-
CTBUE, MPaBa 1 3aKOHHbIE MHTEPECHl UCTIA HE ObUIM ObI 3AIIUIICHBI.

IIpu Hen3BECTHOCTU MecTa MpeObIBaHUS OTBETUYMKA ITO TpeOoBa-
HUSIM, IPEIbSBISIEMBIM B 3alIUTy MHTepecoB Poccuiickoii Penepanuu,
€e CyOBbeKTOB, MYHUILIUIIAJIbHBIX 00pa30BaHMIA, a TaKXKe 110 TpeboBa-
HUSIM O B3BICKAHWUM aJMMEHTOB, BO3MEIIEHUM Bpeaa, IPUIYMHEHHOTO
YBEUYbEM, UHBIM MOBPEXIEHUEM 310POBbs UM B pe3yjbTaTe CMepPTU
KOPMWJIBLIA, CYIbsl 00513aH OOBSIBUTh OTBETYMKA B PO3BICK, HE3aBUCUMO
OT HAJIMYMS MPOCHOBI 00 3TOM 3aMHTEPECOBAHHBIX JIULI.

I Cm ®DenepanbHblii 3aKoH OT 23 uioHs 2016 r. Ne 220-D3 «O BHeCeHUU U3MEHe-

HMIA B OTIEJIbHBIC 3aKOHOIATEIbHBIE akThl Poccuiickoit Denepaiiii B 4acTH MpH-
MEHEHHMS SJIEKTPOHHBIX IOKYMEHTOB B IESITEJIBHOCTH OPraHOB CyJIeOHOM BIacTH».
2 Cwm Yepuoix U.U. Yxa3s. cou. C. 240.



Fnasa 10. CYAEBHOE PASBUPATEJIbCTBO

§ 1. Ilopsidok nposedenust cydebnozo 3acedanus

§ 2. Ilpuocmanoeaenue npouzeoocmea no deay. Omaodxcenue
pazbupameavcmea deaa. Oxonuanue deaa 6e3 eviHecenus
cydebHo20 peuwenus

§ 3. Ilpomoxoa cydebnoeo 3acedanus

§1. NOPAAOK NPOBEAEHUS CYAEBHOIO 3ACEAAHUA

CynebHoe pa3dupaTeIbCTBO MOXHO Ha3BaTh OCHOBHOW cTaauei
rpaxaaHCcKoro rnpoiecca. B cyneOHoM 3acenaHuy OCyIecTBIISIIOTCS 00-
1Me 151 TpaKAaHCKOTO TMpoliecca ey U 3a1auu: MPaBUJIbHOE U CBOEB-
pEMEHHOE pacCMOTPEeHUE U pa3pellieHUe TPaKIaHCKOTO Jieja Mo cylle-
CTBY C BbIHECEHVEM 3aKOHHOTO 1 0OOCHOBAHHOTO PEIIeHUS.

IToaToMy 00€ XapaKTepUCTUKU CyIeOHOTO pa3duparebCcTBa pac-
KPBIBAIOT €ro CYIIHOCTb C Pa3HbIX CTOPOH U HEPA3PBIBHO CBSI3aHBI IPYT
C IPYyroM.

WNmeHHO 6 3moii cmaduu cydebrnozo pazoupameivcmaea:

* ¢ HauOoJsbllIel TMOJHOTOM NEeWCTBYIOT MPUHLMIBI TpaBocyaus (co-
CTS3aTEJILHOCTU, TUCITO3UTUBHOCTHU, HETTOCPEICTBEHHOCTH U 1. );

e pemraeTcs IJlaBHas 3amadya MpaBOCYAUsT — MPaBUIbHOE M CBOEBpE-
MEHHOE paccMOTpeHHe M paspelleHue aena (Ipyrue cTaauu JIUIIb
00ecIeunBaloT pelleHue 3TOM 3a1a4n);

* paccMaTpuBaeTCs M pa3peniaeTcs MOAaBISIONIas YacTh TPakIaHCKUX
Jet.

I'paxnaHckue nejia paccMaTpUBAIOTCS U pa3peliarTcs CYAoM 110
WCTEUEHUs IBYX MECSIIEB CO AHS TTOCTYIUICHUS 3asiBJIEHUS B CyI, a MU-
POBBIM CyIbeii — O UCTEUEHUS Mecsilia CO JHS MPUHSITUS 3asBIESHUS K
MPOU3BOJICTBY.

OtnenbHbIE KaTETOPUM TPakAaHCKUX A€ — B MEHBIIINE CPOKH, Ha-
MpuMep Jeja 0O BOCCTAHOBJIEHUU Ha paboTe, O B3bICKAHUU aJUMEH-
TOB — JIO UCTEUCHUS MecsLia.

B aToM ciiyuae 3akoHOmaTeN b MCXOMMII U3 TOTO, UTO OOJIee MTUTETb-
HbIE CPOKH JJIS1 JAaHHBIX A€J1 YXYALIAIOT MaTepUAIbHOE TIOJIOXEHUE UCT-
1oB. MeaepaibHbIM 3aKOHOM COKPAILIEHHBI CPOK MOXET yCTaHaBJIM-
BaThCS M 151 CyIeOHOTO pa3dupaTeibcTBa IPYTUX KaTerOpuil Ie.

B cyne6HOM 3acenaHMKM OCHOBHAas poJib MPUHAMIEXKUT Mpencena-
TenabcTBytoleMy. Cynbsi, pacCMaTPUBAIOIIUI €10 eAUNHOJUYHO, BbI-
TOJTHSIET 00513aHHOCTH TIpeficenaTeIbCTRyoIIero. [1pu KomnernaatbHOM
pPAcCMOTPEHUM JieJla B pAHOHHOM CYjie TIpelicenaTe/IbCTBYET Cybsl WU
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npeaceaaTesib 3TOTO Cyla, B 3aCelNaHusIX IPYIUX CylIOB — CYAbs, IPe-
cefaTelb MM 3aMECTUTEIb IIpeceaaTeIs.

IMpencenatenbCTBYIOLIMI PYKOBOJAUT CyNeOHBIM 3aceaHUEM, CO3-
JlaeT yCJIOBUS JIJIS BCECTOPOHHErO U MOJTHOTO MCCIeOBaHUS ToKa3a-
TEJbCTB U OOCTOSITENIBCTB JieJla, YCTPaHsSIeT U3 CylIeOHOTo pa3doupaTeib-
CTBa BCE, YTO HE MMEET OTHOIICHMSI K JEITy.

Bo3spaxeHnust Koro-jimb6o u3 ydaCTHUKOB TPOIecca OTHOCUTEIbHO
€ro AeMCTBUI 3aHOCSITCSI B IPOTOKOJI cyneOHoro 3aceqanus. [Ipencena-
TEJIbCTBYIOIIMIA TaeT pa3bsICHEHUS yYaCTHUKAM IIpoliecca OTHOCHU-
TEJIbHO CBOUX NEWCTBUM.

[TpencenaTenbCTBYIONIMIT TPUHUMAET MEPHI TT0 00ECTICUeHUTO yCTa-
HOBJICHHOTO TIOpsiiKa B CyneOHOM 3acenaHuu. Ero pacmopsokeHusT 00s1-
3aTeJIbHBI JJISI BCEX YYaCTHUKOB IIpOLIecca, a TaKKe JJIsl IpaxkaaH, Ipy-
CYTCTBYIOIIMX B 3aJie 3aceaHusI Cya.

CynebHoe pa30MpaTebCTBO JOJKHO IIPOBOIUTHLCS B YCIOBUSIX,
o0ecrieynBaOIIMX HaUIeXallnii TOPSIIOK B 3alie.

OcHosHbIMu npuHyURAMU 8e0eHUA CYOeOH020 pa3dupameabcmea 164s-
romces:

1) HemocpeACTBEHHOCTh — CYII IIPU pacCCMOTPEHUM Jesia 00s13aH He-
TMOCPEICTBEHHO MCCIIe0BATh JOKAa3aTeIbCTBA 110 AeJTy: 3aCayllaTh 00b-
SICHEHMSI CTOPOH Y TPEThUX JIUII, IIOKa3aHUsI CBUACTEIICH, 3aKITI0YCHMS
9KCIEPTOB, KOHCY/IbTALUU U MOSICHEHUS CIIELIMAIMCTOB, 03HAKOMUTHCS
C MMCbMEHHBIMU J0Ka3aTeJIbCTBAMM, OCMOTPETh BEIIECTBEHHBIE TOKa-
3aTeJIbCTBA, MPOCIIYIIATh ayIM03allMCU U IIPOCMOTPETh BUACO3aIINCH
(4. 1 ct. 157 TTIK P®);

2) HeTIPepBIBHOCTh — CyeOHOE 3aceaHne 110 KaXKIoMYy ey TTpouc-
XOJIUT HETIPEPBIBHO, 3a UCKJIIOYEHUEM BpeMEHH, Ha3HAYEHHOTO IJIST OT-
IbIxa (JIMIIb B 3TOM CJIy4dae [eJI0 CYUTAETCSI PACCMOTPEHHBIM B OTHOM
cyneOHOM 3acelaHun); 10 OKOHYAHUS PACCMOTPEHMS HAYyaToro Jenia
WM JIO OTJIOXEHUSI €ro pa30oupaTeIbcTBa Cyl He BIIpaBe paccMaTpuBaTh
JIpYrue rpaxkIaHCKUE, YTOJIOBHbIE, aAMUHUCTPATUBHEIC 1ea;

3) YCTHOCTb — pa30UpaTesIbCTBO AejIa IMPOUCXOIUT YCTHO U TIPU He-
M3MEHHOM COCTaBe Cylell; B cilydyae 3aMEeHBI OTHOTO M3 CYAE B IIPO-
Liecce pacCMOTpPEeHMs Aejla pa30MpaTe/IbCTBO JOJXKHO OBITh IIPOU3BE-
JIEHO C caMOro Hayvasa.

Bce mpucyTcTByIoIe BCTAlOT IPU BXOIE CYAel B 3aJl. YUaCTHUKU
npoliecca 00pallatoTCsl K CYAbsIM CO CIOBaMU «YBaxaemblil cynl». OHuU
JIOJKHBI BCTaBaTh IIPU 0OpallleHMHU K CYay, Jaye OObSICHEHUI 1 TT0Ka3a-
HUii 110 nety. OTCTYIUIEHUST OT 3TOTO IOPsiKa BO3MOXHBI ¢ pa3pelie-
HUS MpeaceaaTeIbCTBYIOLIETO.

HannexanieMy nopsiaky B cyaeOHOM 3aceJaHMU He JOJIKHbI MelllaTh
e CTBUS TpaxaaH, IPUCYTCTBYIOIIMX B 3ajie U OCYIIECTBIISTIOIINX C
paspelieHus cyna (POTOChEeMKY, BUIEO3aIIMCh, TPAHCIISILIUIO CYyIeOHOT0
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3acelaHus 110 KaHajaaM CBS3M (CT. 155' TTIK P®). [TpuHILIMUIT TTACHOCTH
cyneOHOro pa3dupaTebCTBa Pean3yeTcs C YYeTOM UMEIOIIMXCS 3aKO-
HOJATEILHBIX OTPAHUYEHMIA (IIPABO HA TaiiHy)'.

Hapymurensm nopsiika B cyneOHOM 3acelaHuM TPeceIaTe/IbCTBY -
IOIIUI OT UMEHU cyna oObsBIsIeT mpenynpexaenue. [Ipu moBTopHOM
HapyLIEHWU JINII0, YUYACTBYIOIIIEE B ieJie, WU ero MpeacTaBUTe b MOTYT
OBIThH yIaJieHbI U3 3aJIa Ha BCe BpeMsl CylIeOHOro 3aceaHus WU eTo ya-
CTW Ha OCHOBaHWU OIpeie/ieHUs cya.

I'paxnaHe, MpUCYTCTBYIOIIME B CYyIeOHOM 3acelaHuH, 3a TOBTOPHOE
HapylleHHe MOopsIIKa yIaJSIIoTCs U3 3ajIa Ha Bce BpeMs cyJeOHOro 3ace-
TaHus.

Cy MOXET HaJIOXWUTh Ha JIM1l, BAHOBHBIX B HAPYIIEHUU TOPSIIKA B
cyaeoHoM 3aceganuu, wrpad (4. 3 cr. 159 I'TIK PD).

B ciyyae ecnu B AeiicTBUSIX JMIla, HAPYIIAIONIETO TTOPSIAOK B Cyne0-
HOM 3aceJaHUU, UMEIOTCSl MPU3HAKHU MPECTYTUICHUSI, CYbsl HapaBJisieT
COOTBETCTBYIOIIME MaTeprasbl TPOKYPOPY ISl BO3OYXICHUS Aea.

Cyn MOXET ynaJuTh M3 3ajla 3acelaHus cyna TpaxmaH, He SBJIs-
JOIIMXCSl YYaCTHUKAMU MPOLIECca, U PaCCMOTPETD JeJI0 B 3aKPbITOM CYy-
nebHoM 3acemanHuu (4. 6 ct. 10 I'TIK P®); omioxuth pa3doupaTebCTBO
Jena.

PernameHT cynebHoro 3aceaHusi B cyaax o01Ieil IopUCIUKIIMU 3a-
kpervieH B 1. 15 I'TIK P®. HopMbl 3T0ol IJ1aBbl JETaIbHO PErYJIMPYIOT
desimeabHOCmb cy0a U UHBIX YHACMHUKO8 NPouecca Vi I03BOJISIOT:

1) obecrneynTh HE3aBUCUMOCTD CYyJ1a;

2) TapaHTUPOBATh PeATU3alUI0 CYOM U UHBIMU YYaCTHUKAMMU IPO-
1iecca OCHOBOITOJIATAIOINX TTPUHITATIOB TPAKIAHCKOTO MPOIIecca;

3) 10CTATOYHO MOJHO YCTAHOBUTH OOCTOSITEILCTBA pa3pelIaeMoro
nena;

4) peanu3oBaTh MpoleCCyalbHbIE TIpaBa U HaJJIeXalmM o0pa3zom
HUCTIOJHUTD BO3JIOXKEHHBIE Ha JIMII, YYaCTBYIOIIUX B Jiesie, MPOoLecCyaib-
Hble 00SI3aHHOCTH.

CynebHoe 3acemaHNe ¢ yYeTOM IlieJIeHAIIPaBICHHOCTH COBEPIIAEMBIX
npoleccyajbHbIX NeUCTBUI MPUHSTO JACJUTh HA 4embipe COCHasHbLe
uacmu:

1) MOATOTOBUTETBHYIO;

2) paccMOTpeHUeE JieJia TIo CYIIECTBY;

3) cyneOHbIe MpeHUs;

4) MoCTaHOBJICHUE U OTJIAlIEHUE CYIEOHOTO PEIICHMUSI.

Kaxnas u3 aTux yacTteit XxapakTepusyeTcsi CBOMMU Mpolieccyasb-
HBIMM 3a[1a4aM¥ U UMEeT CBOEe CoJiep>KaHUe.

' Cwm.: MocraHoBeHne IMnenyma BC P® ot 13 neka6pst 2012 1. Ne 35 «O6 OoTKpbI-

TOCTH U TJIACHOCTH CYIOTIPOU3BOACTBA U O JOCTYIE K UHGOPMALIUU O JACSTETb-
HocTu cynos» // PI'. 2012. 19 nex.
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B noaroroBuTesibHOM YacTu cyqeOHOro 3acedaHus Cy.l BbISICHSET
BO3MOXXHOCTB CJIYIIIaHUS AeJa 10 CYIIECTBY B JaHHOM CY/IeOHOM 3ace-
JNAHUU.

Cy0 pemaem caedyrougue 0npocwl:

1) MOXXHO JIM paccMaTpuBaTh JIEJ0 B JaHHOM COCTaBe Cyja;

2) MOXHO JIY pa30oupaTh AEJIO 10 CYIIECTBY C y4ETOM SIBUBLLIMXCSI JIJIsI
y4acTUs B JeJie JINLI;

3) MOXHO JIi pa3peliath IejI0 MPY UMEIOIIMXCS T0Ka3aTeIbCTBAX.

ITonroroBuTeabHAast YaCTh HAYMHACTCSI OTKPHITUEM CYIeOHOTO 3ace-
naHus. B HazHaueHHOE IS CIIyLIaHKS BpeMsl IpeaceaaTe/IbCTBYIOIIIA
OTKPBIBAET CyleOHOe 3aceaHe U OODBSIBISIET, KAKOE JEJIO0 MOIIEKUT
paccMOTpeHHUI0. 3aTeM ClIenyeT JOKIaa ceKpeTaps CyaeOHOoro 3acena-
HUsI, KOTOPbIii OIJIALIAaeT Cyay:

1) KTO IBUJICS B CYJ M3 BBI3BAHHBIX 110 J€JTY JIMLI;

2) Bpy4YeHBI JIM HESIBUBIIMMCS JIMLIAM ITOBECTKU 1 KaKUe UMEIOTCS
CBEIEHMS O IPUYMHAX HESIBKH.

Haiiee cya nmpoBepsieT JIMYHOCTD SIBUBLIMXCS, TTOJTHOMOYMS TOJIK-
HOCTHBIX JIUI] ¥ IPEICTaBUTEIICHA.

YcraHaBauBast JUYHOCTD SIBUBIIUXCS B CyAeOHOE 3acenaHue, Cyi
00s13aH BBISICHUTD X (aMWIMIO, UMsI, OTYECTBO, IO POXKIAECHHUS, MECTO
paboThI U kUTeIbcTBA. KpoMe Toro, BBISICHSIIOT Apyrye JaHHbBIE, KOTO-
pble MOTYT UMETh 3HAau€HHUE IJIs IPaBUJIILHOTO pa3pelleHus aeja.
B yacTHOCTH, 6bLsACHAIOMCA:

1) y CTOpOHBI, SBISIIONIEICS IpakIaHUHOM, — TaHHBIE, KOTOPbIE
MOTYT UMETh 3HaUYE€HME [JIs IPAaBUJILHOIO pa3pelleHus aejia (Harmpu-
Mep, CeMelHOe I0JIOKEHUE U 3apabOTOK I10 MCKY O B3bICKAHUU A~
MEHTOB);

2) Y JOJDKHOCTHOTO JIMIIA WM IIPeACTaBUTENIs] — O00bEM ero IOJIHO-
MOYMIA, a TAKXKE HEe MMEIOTCS JIM 00CTOSITEIbCTBA, UCKIIIOYAIOLIKE BO3-
MOXHOCTB €0 YIaCTHSI B CY/IE;

3) y BKcIlepTa — CBEIEHUs O €ro 00pa30BaHUM, 3aHMMAaeMOil JOJIK-
HOCTHU U CTaxe pabOoThI 11O CIIELIMATIbHOCTH;

4) y cBUzeTeN ST — POJICTBEHHBIC M MHBIE OTHOIIIEHUST CO CTOPOHAMM.

IIpencenaTeabCTBYIOLIMIA OOBSBIISIET COCTaB Cyaa, COOOIIAET, KTO
y4acTBYET B JieJie B KaueCTBe MPOKypopa, ceKpeTapsl, IpeAcTaBUTENE,
AKCIepTa, CeraaucTa, IepeBoIInKa.

Y4acTBYIOIINM B JieJie JIMLIAM U UX TIPEACTABUTEIISIM Pa3bsICHSIOTCS X
IpolecCyalbHbIe IIpaBa U 00SI3aHHOCTU, B YACTHOCTU IIpaBO 3HAKO-
MUTBCS C MaTepuajaMH JieJia, TIPeACTaB/IsATh 10Ka3aTeIbCTBa, y4aCTBO-
BaTh B X MCCJIEIOBAHMUM, 3a1aBaTh BOIIPOCHI APYTUM JIMIIAM, Y4aCTBY-
IOILMM B JieJie, CBUACTENISIM, 9KCIIepTaM U CIICLUaIMCTaM, 3asiBISTh X0aa-
TalicTBa, HaBaThb OOBSICHEHUS CYLy, NPEACTABISITH CBOM JOBOIbI U
CO00paXXeHMsI 10 BOBHUKAIOIIMM BOIIPOCAM, BO3paXKaTh IIPOTUB XOIa-
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TaliCTB, IOBOIOB ¥ COOOpaXKeHW I APYTUX JIULI, YIaCTBYIOIIUX B AeJIe, 3HA-
KOMUTBCS € TIPOTOKOJIOM CYIIeOHOTO 3acenaHusI, J00POCOBECTHO T0JIb30-
BaThCs MMPUHAIICXKALIMMMU JIMLIAM IIPOLIECCYabHBIMM ITpaBaMM U JIp.

Kpome Toro, oroBapuBaeTcsi HEOOXOOAUMOCTb Pa3bsICHEHUSI CTOPO-
HaM pacHopsIuTebHBIX IIpaB, IpeaycMoTpeHHbIX cT. 39 I'TIK PO,
a UMEHHO:

* IIPaBO MCTLA U3MEHUTh OCHOBAHUE WIM IMPEAMET UCKA, YBEJIUUYUTh
WIM YMEHBIIUTh pa3Mep MCKOBBIX TPeOOBaHUI WMJIM OTKA3aTbCs OT
HCKa;

* IIPaBO OTBETYMKA IIPU3HATH UCK;

* TIpaBO CTOPOH OKOHYMTH JIEJI0 MUPOBBIM COTJIAIIIEHEM.
XomaraiicTBa JIMII, y4aCTBYIOIIUX B Jejie, 10 BOIIPOCaM, CBSI3aHHBIM

C pa3bupaTeIbCTBOM JieJia, pa3pellalTcs Ha OCHOBAHUM OIlpeAe/IeHUi
cyza Tiocjie 3acaylIMBaHus MHEHUM IPYTUX JIUI, YYacTBYIOIINX B JEe.
DTU onpeaeIeHNs OIIAIIaloTCs HEMEIJIEHHO OCIe BRIHECEHUS.

OTKa3 cyna B yIOBJIETBOPEHUM XOAaTaliCTBa He JIMILAET JIMLO, yda-
CTBYIOIIIEE B JIeJie, IpaBa 00OpPaTUTHCS C XOIaTaliCTBOM TTIOBTOPHO.

OTae/bHO PacCCMOTPUM XOJIaTalicTBO 00 O0TBoOAE. B cooTBeTCTBUU CO
cT. 16—20 I'TIK P® mMupoBoii cyabs, Cynbs, IIPOKYpOp, CEKpeTaphb Cy-
neOHOoTO 3acedaHusI, IKCIEPT, CHEINaJUCT, IEePEBOAYNK He Mo2ym
yHacmeosantv 86 paccCMompeHuu 0eaa u nooaexcam omeody, ecau OHu.

1) ipu npeabIayLIeM PacCMOTPEHUH [Ieia y4acTBOBAIM B HEM B Ka-
YeCcTBE MPOKYpopa, ceKpeTapsi CyAeOHOro 3aceqaHusl, TIpeACTaBUTEN,
CBUJIETEJIST, DKCIIEPTa, CIeMaINCTa, TIEPeBOMUNKA;

2) SIBASIIOTCSI POACTBEHHUKAMU UM CBOMCTBEHHUKAMU KOT0-J1100
W3 JINII, yI9aCTBYIOIIUX B JIeJie, JIMOO X MPEACTaBUTENCH;

3) IUYHO, IPSIMO MJIM KOCBEHHO 3aMHTEPECOBAHbI B UCXOE Aeja
WJIN UMEIOTCSI MHbIE 00CTOSATEIbCTBA, BHI3bIBAIOIIE COMHEHHUE B UX
00BEKTUBHOCTH UM O€CTIPUCTPACTHOCTH.

Kpome Toro, B cocTaB cyna He MOTYT BXOAUTH JIMIIA, COCTOSIINE B
POIICTBE MEXIY COOOIA.

Hannune nHbopMamm o BHEIPOLeCCyaJTbHOM OOpaIlieHUU, TTOCTY-
MUBIIEM CYIIbE IO TPAXIAHCKOMY JIeJTy, HaXOISIIeMyCsI B €TI0 TIPOU3-
BOJCTBE, caMo 110 ceOe He MOXKET pacCMaTpUBAThCs B KAYECTBE OCHOBA-
HUSI TSI OTBOJIA CYJbU.

Cratps 17 I'TIK P® npenycmaTpuBaeT HeJONMYCTUMOCTD TTOBTOP -
HOTO y4acTus CyIbM B pACCMOTPEHUHU I'PaXIaHCKOTO 1eja B CyIe Mmep-
BOM MHCTAHLIMU TOCJIE €ro Y4acTUs B pACCMOTPEHMU JieJia B arleJIIsILy -
OHHOI, KacCallMOHHOW MHCTAaHIIMU WX B Mopsiake Haa3zopa. [1pu Ha-
JUYUM yKa3aHHBIX YCJIOBUM Cynbsl 00s13aH 3asIBUTh CaMOOTBOJI
HE3aBUCHMO OT IIPOCHOBI 00 3TOM YYaCTBYIOLIUX B I€JIe JIMLI.

Cratbs 18 I'TIK P® ycraHaBIuBaeT JOTIOJTHUTEILHOE OCHOBAHUE
IUISI OTBOZA BKCIIEpTa — €CJIM OH HaXOMWJICS MM HAaXOAUTCS B CITyxKe0-

149



HOW JIMOO MHOW 3aBUCUMOCTU OT CTOPOH WJIU APYTUX JIML, Y4aCTBY-
IOIIMX B [IeJie, a TAKXKe UX IMPEACTaBUTEIIEH.

OTBOA (CaMOOTBO) AOJXKEH ObITh MOTUBUPOBAH U 3asIBJIEH 10 Ha-
yajia paCCMOTPEHMUS JieJia 1O CYIIECTBY. 3asiBieHUE OTBOJA WIU CaMOOT-
BOJZIa B XOJI¢ MaJIbHEMIIIEro pacCMOTPEHMUS Jiejia MOIMyCKaeTCs TOJbKO B
cjydae, eCJIM ero OCHOBaHME CTajlo M3BECTHO JIMILY, 3asIBJISIIOIIEMY OT-
BOJI WJIM CAaMOOTBO/I, JIMOO Cyay TIOc/ie Hayajga pacCMOTPEHUs Jefia Mo
CYILIECTBY.

B cnygae 3asBieHMs OTBOAA CyI IIOMMMO MHEHMS JIMII, Y4aCTBY-
IOLIMX B JIeJie, 3acAyIINBacT MHEHHE JUla, KOTOPOMY 3asiBJIeH OTBOJ,
€CJTM OTBOJVIMBII KeJTaeT AaTh OObSICHEHUS.

Bormpoc 06 oTBoze pa3peliaercs CyIoM B COBEIIATEIbHOI KOMHATE C
BbIHECEHMEM COOTBETCTBYIOILETO OIpee/ieHUsI, B KOTOPOM CY/ 1100
YIOBJIETBOPSIET XOIaTaliCcTBO 00 OTBOJIE, MO0 OTKA3bIBAET B €TI0 YIOB-
JIETBOPEHMM.

Bormpoc 06 oTBoze, 3asIBACHHOM CyAbe, pacCMaTpUBAIOIIEMY €10
€IMHOJIMIHO, pa3pelraeTcs TeM ke cyabeit. [Ipu komternaibHOM pac-
CMOTPEHMHU JieJia BOIIPOC pa3pelaeTcss 3TUM XKe COCTaBOM Cy/Ia B OTCYT-
CTBHE OTBOAMMOIO CYIbHU.

Bormnpoc 06 oTBome mpoKypopa, cekperapsi CyeOHOTO 3aceqaHusl,
AKCIIepTa, CIIelMaInCTa, IIePeBOIYNKa pa3peliaeTcs CyaIoM, paccMa-
TPUBAIOLLIMM JEJI0.

[Tpu ynoBneTBopeHMU XomaTaiicTBa 00 OTBOjE pa3dMpaTeIbCTBO
JieJla OTKJIAAbIBACTCS IS 3aMEHBI CYIbU WJIM JAPYTOro y4acTHUKA IIPO-
Lecca.

B paccmarpuBaemoii yacTu cyaeOHOro 3aceTaHus TakKxKe pa3pela-
€TCST BOIIPOC O ITOCJIEACTBUSX HESIBKM KOTO-IM00 M3 JIMII, BbI3BAHHBIX B
cyne6Hoe 3acemanue (ct. 167, 168 TTIK PD).

[TocnencTBust HEABKM JIUII, YYaCTBYIOIIMX B JIEJie, 3aBUCSIT OT TPU-
YUH OTCYTCTBUSI 3TUX JIUII U HAJTUIUS CBEICHUI 00 MX U3BEIICHUM Ha-
JIeXXalluM o0pa3oM.

B cnygae HesiBKU B cymeOHOe 3aceqaHue KOro-a1n0o u3 JIMI, B OTHO-
IIEHNN KOTOPBIX y Cylda HEeT CBeIeHUI 00 X U3BEIIEeHUH, pa30upaTeib-
CTBO Jea oTKJanbiBaeTcs. Eciu Xe nia, ydacTBylolue B aejie, u3Be-
IIEHBI HAaIJIEXXaIlUM 00pa3oM, CyI MOXKET OTJI0XUTh pa30nUpaTebCTBO
Jejia Ipy IpU3HAHUM TIPUYMH HESIBKUA YBaXXUTEJIbHBIMU. OOBIYHO 3TO
IIPOUCXOAUT B CIyyae M3BEIICHUS Cyda O MPpUYMHAX HESIBKU U IIpeli-
CTaBJICHUS O0Ka3aTeJAbCTB YBAXXUTEIbHOCTH 3TUX MPUIYUH (O0JIE3Hb,
KOMaHIMPOBKA U MPOY. ).

Cyn BIpaBe pacCMOTPETh JIEJI0 B Cllydae HESIBKU KOro-JI1M00 U3 JINII,
Y4aCTBYIOIIMX B Jieji€ M U3BELIEHHBIX O BpeMEHU U MeCTe CyaeOHOro 3a-
CellaHus, €CTM UMM He MPEICTaBICHBI CBEIEHUS O IPUUMHAX HESIBKU,
WJIK CyJ TIPU3HAET UX HEYBAXKUTEJIbHBIMU.
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Cyn MOXeT NpU3HATh SIBKY JMIla 00s13aTeJIbHON M OTJIOXKUTH pa3ou-
paTtebcTBO nena. OTKiIaabiBasi pa3dupaTebCcTBO, Cy/ BIIpaBe A0MpPo-
CUTb SIBUBILIMXCSI CBUAETENEH, eclin B CyNeOHOM 3acelaHur MPUCYT-
CTBYIOT BCE yyacTBymoIIMe B neje auiia. OIHaKo A0Mpoc CBUIETE el He-
JOTYyCTUM, €CJU pa3dupaTesbCTBO OTKJIAAblBAETCS M3-3a HESBKU
KOTO-71M00 M3 y4acTBYIOLIMX B Jiejie ULl (HarpuMep, UCTIA, OTBETYMKA,
TPEThETO JINIIA).

Takas yacTb cyaeOHOTO 3aceaHusl, KaK pacCMOTpeHuUe Jea 1o cy-
1EeCTBY, HAUMHAETCS JOKJIAA0M Jiejia TpeacenaTeIbCTBYIOIUM WIN
KeM-JIM00 U3 CyIeH.

B doxaade kpamko uzaazaromes:

1) cy1iecTBO 3asBACHHBIX TPEOOBAHUIA;

2) 00CTOSITENIbCTBA, HA KOTOPBIX OHU OOOCHOBBIBAIOTCSI;

3) uMeronrecs BO3paxkKeHMsI.

Hanee npedcedameavcmeyrouuii bIsCHACHL.

1) momaepKuBaeT JIM UCTEl] CBOU TPEOOBAHMUS I B KAKOM pa3Mepe;

2) TIpU3HAET I OTBETYUK HCK;

3) He XeJaloT JIM CTOPOHBI 3aKOHYUTD JIEJI0 MUPOBBIM COTJIAILIEHUEM.

JagBieHUs 00 OTKa3e OT MCKa, MpU3HAHUE MCKa OTBETYMKOM,
YCJIOBUSI MUPOBOTO COTJIAIIIEHUsI CTOPOH 3aHOCSTCST B IIPOTOKOJI Cyneo-
HOTO 3acefaHus U TOJATMUCHIBAIOTCSI UCTIIOM, OTBETYMKOM WJIU 00EUMU
CTOpOHAMU (MIPU 3aKIIOYEHUU MUPOBOTO COTJIAILICHMSI).

JaHHble 3asiBJIeHUS] MOTYT OBITh TaKXKe BbIpa’keHbl TMCbMEHHO.
Torna oHu NMpUOOBILIAIOTCS K MaTepuaiaMm jiejia, O UeM yKa3bIiBaeTcsl B
MPOTOKOJIE CyIeOHOTO 3ace aHMUsl.

o mpuHATHS 0TKa3a OT UCKa, YTBEPKACHUSI MUPOBOTO COTJIAIIICHUS
CYZl pa3bsICHSIET CTOPOHAM TMOCJEICTBUSI COBEPILEHUs STUX MPOLIeCcCy-
aJIbHBIX JIeHCTBUIT (HEBO3MOXHOCTh MOBTOPHOTO OOpAllleHUS B CYJ C
TOXIECTBEHHBIM MCKOM).

B cnyyae npuHATUS WM HENIPUHSITUS OTKa3a OT UCKa, TPU3HAHUS
HCKA WU HENIPUHSITHSI MUPOBOTO COTJIAIIEHUS CYJl BBIHOCUT COOTBET-
CTBYIOIIIEE OTpeeieHUE.

Kak ToJbKO BBISICHUTCS, YTO OKOHUYUTD J1eJI0 0€3 ero paspelieHus
10 CYIIIECTBY HEBO3MOXHO, CYJI MEPEXOAUT K 3aCHyIIUBAHUIO OOBSICHE-
HUI JIUII, yYacTBYIOIIUX B nejie. X mocienoBaTeibHOCTh yCTaHOBIEHA
cT. 174 TTIK PO.

CHauaja 3aciaylnBalTcsl 00bICHEHUS UCTIA U YYACTBYIOLIErO Ha
€ro CTOPOHE TPEThero JIMIIa, 3aTeM OTBETYMKA M YYaCTBYIOIIETO Ha €T0
CTOpOHE TpeTbero Juua. Jlasee oObSICHEHUS NalOT OCTalbHbIE JIMLIA,
yuacTBytoiye B aese. Eciu B cya 3a 3a1MTOli TpaB U UHTEPECOB APYTUX
JIML, 00paTUIUCh MPOKYPOP, MPEACTaABUTEIN TOCYIapCTBEHHBIX Opra-
HOB, OPTaHOB MECTHOT'O CaMOYIIpaBJIeHUS, OpTaHU3AlIMA, TpaXnaHe,
OHU J1aI0T OOBSICHEHUSI TIEPBBIMMU.
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Bo Bpemst 0ObsicHEHUIT yyacTBYIOIIME B JieJie JIUlla BIIpaBe 3a1aBaTh
BOIIPOCHI B 11eJISIX YTOUYHUTD (pakTUuecKue oocTosiTeNbeTBa aeia. Cynpu
3a/1al0T BOIIPOCHI B JII0O0I MOMEHT Ja4i UMU OObSICHEHUIA.

3acsyiiaB 00ObsICHEHUSI CTOPOH U JIPYTUX JIMII, YYaCTBYIOIIUX B JieJie,
Cy[l yCTaHABJIMBAET OYEPETHOCTh UCCIIENOBAHUS 1OKA3aTeJIbCTB U TIPH-
CTYyIaeT K UX paccMoTpeHuto. OObIYHO CHavalla pacCMaTpUBAIOTCS 10-
Ka3aTeJbCTBa, MPEICTaBIEHHbIE UCTIIOM, a TOTOM — OTBETYMKOM.

Kornma Bce mMmeromuecs noka3aTesbCTBa IO IeJdy U BCE CyIle-
CTBEHHBIE OOCTOSITEILCTBA JIeJIa PACCMOTPEHBI, IIPEaCeIaTeIbCTBYIO-
IIUI BBISICHSIET Y JIMII, YYaCTBYIOIIUX B Jejie, UX MpeacTaBUTeeii, He
>KeTaIOT JIU OHUW BBICTYITUTD C JOTIOJTHUTEIbHBIMU 00bsicHeHUsIMU. [1pu
OTCYTCTBMU TaKOTO XKeJIaHMS IIPEICeIaTe/IbCTBYIONINIA OOBSIBIISIET pac-
CMOTpEHUE Jiejia [0 CYLIECTBY OKOHUEHHbBIM U IEPEXOAUT K CyIeOHbIM
TIPEHUSIM.

Cyoebnbte npenus — 4acThb CyIeOHOTO 3acedaHusI, B KOTOPOU ITyTeM
MOOYEPETHOTO BHICTYIUICHUS YYACTBYIOIIUX B JI€Jie JIUIL TTOJABOASITCS
WTOTH TIPOBEIEHHOTO T10 Iy UCCIETOBaHNS TOKA3aTeIbCTB.

Bricka3bIBalOTCS CyXXIeHUs O TOM, KakKue (haKThl MOXXHO CUMTATh
YCTaHOBJICHHBIMU, a KaKKe — HeT. PelllaeTcst BOIIPOC, MOMIEKUT JIU 3a-
SIBJIEHHOE TpeOOBaHME yIOBICTBOPEHUIO.

[MocnenoBatenbHOCTD BhICTYIDIEHMS (cT. 190 I'TIK P®) TakoBa: cHa-
yajia BbICTYIIA€T UCTEL] U €ro IPeACTaBUTEIb, a IIOTOM OTBETYUK U €ro
MPeICTaBUTETb.

TpeTbu nMulia, He 3asBIISIONINE CAMOCTOSITEIbHBIX TPEOOBAaHMIA, BbI-
CTYNAIOT MOCJIe UCTLA WU OTBETYMKA (B 3aBUCUMOCTH OT TOTO, Ha Ubeil
CTOPOHE OHU BBICTYIIAOT).

TpeTbu nMuia, 3asIBISIONIME CAMOCTOSITEIbHbIE TPEOOBAaHMS, BBICITY-
IIKMBAIOTCS MOCJIe CTOPOH U UX MPEACTaBUTEIICIH.

[Tpokypop, mpeacTaBuUTeIM TOCYyIapCTBEHHBIX OPraHOB, OPTaHOB
MECTHOTO CaMOYTMpaBJIeHUs, TpakaaHe, OOpaTUBIIIMECS B 3aIIUTY MHTE-
PECOB IPYTUX JIUII, YYACTBYIOT B IPEHUSIX ITEPBBIMHU.

BricTymast B cyneOHbBIX MPEeHUSIX, CTOPOHBI U APYTHE y4acTBYIOIINE B
JieJie Trila UMEIOT MPaBO BhICKA3bIBaTh CBOM COOOpaKeHUs IO 00CTOSI -
TEJIbCTBAM pacCMaTpUBAEMOrO JeJia, yKa3bIBaTh Ha JOCTATOYHOCTD JINOO
HEJIOCTaTOYHOCTh UCCJIEOBAHHBIX I0KA3aTebCTB, U3JlaraTh MHEHUE O
TOM, KaK JIOJDKHO OBITh pa3pelieHo JAeio.

Bce yyacTHMKY NpeHUil BIIpaBe BLICTYIIUTh BTOPUYHO C PEILIMKOI
MO MOBOMY TOTO, YTO OBLIO CKa3aHO APYTMMU junamu. [IpaBo mo-
CJIeTHEM pEeIIMKUA MPUHAIJIEKUT OTBETUMKY 1 €TO MPEeICTaBUTEIO
(ct. 190 TTIK PD).

YyacTHUKMU CyIeOHBIX TIPEHUIi He BIIpaBe CChIIAThCS HA JOKAa3aTe Ib-
CTBa, KOTOPbIE HE UCCIIENOBAINCH B CyIeOHOM 3acenanuu. Ecim Bo3HU-
KaeT HEOOXOAMMOCTD BBISICHUTh HOBbIE OOCTOSITEIbCTBA, NUMEIOIINE
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3HauYeHUE IS 1A, UCCIeN0BaTh HOBBIE 1OKA3aTebCTBA, TO CYl CBOUM
orpenesieHueM BO30OHOBIISIET pa30MpaTesIbCTBO T10 CYIIIECTBY.

ITocTaHoBIEHUE PELICHMSI — 3TO MOCJEAHSISI YaCTh CyaeOHOro 3ace-
JaHus. 310ech MOOBOASTCS OKOHYATEIbHBIE UTOTU CyneOHOro pa3doupa-
TEJIbCTBA, TPAKIAHCKOE JIEJI0 PEIIAETCS 10 CYIIECTBY.

7151 mocTaHOBJIEHUS CYIeOHOTO PEIICHMSI CY/I YIaIsIeTcsl B COBEIa-
TEJIbHYI0 KOMHATY, O YeM TIpeCcenaTeIbCTBYIOIINI OOBSIBISICT MPUCYT-
CTBYIOIIUM B 3aJI€.

B coBelaTenbHOI KOMHATe 00CYXKIAIOTCS M pa3pelialoTcs Bce BO-
IIPOCHI, BO3BHUKIINE BO BpeMsl pa3doupareibcTBa aejia. Cyn IpoBOIUT
OKOHYATEIbHYIO OLIEHKY J0Ka3aTeJIbCTB, OMpPeaesieT, KakKue 00CTOosI -
TEJIbCTBA 10 JIeJly YCTaHOBJIEHBI, KAKOI 3aKOH JOJIKEH ObITh IPUMEHEH
M KakK CJIEAYeT pa3pellnThb CIIOp MEXKIy CTOPOHAMM.

Bo BpeMs coBemaHus M MPUHSITUS PEIIeHUs] B COBEIIATeIbHOMN
KOMHATe MOTYT IPUCYTCTBOBATh TOJBKO CYIbM, YIaCTBOBABIINE B pac-
cMmorpeHun aena (cr. 194 I'TIK PD).

[1pu BeIHECEHUM pEIICHUS cyd 00.4ceH damb omeem Ha caedyroulie
eonpocbl:

1) kakue ¢akThl UMEIOT 3HAUCHUE IS IeJla 1 Ha OCHOBAHUM KaKUX
JIOKA3aTeJIbCTB CIIeyeT CUMTATh UX YCTAHOBICHHBIMU;

2) kakue HakThl, UMEIOIINe 3HaYECHUE JUTS IeJia, He YCTaHOBJICHBI,

3) KaKOBBI IPABOOTHOIIIEHUS CTOPOH;

4) kakasi HopMa MaTepuaJIbHOTO TpaBa AOJIKHA ObITh IPUMEHEHa K
YCTaHOBJICHHBIM (haKTaM;

5) Kak cienyeT pa3peliuTh aeyio (Mmoajaexar jJu TpeOoBaHMs MCTIIA
YIOBJIETBOPECHUIO M B KAKOM 00BeMe);

6) KakuM 00pa3oM JOJIKHBI ObITH pacipeneaeHbl CyaeOHbIE PACX0IbI
110 ey,

7) TIOMIEXUT JIW pellieHUe Cyla HeMeIJIEHHOMY UCIIOJTHEHUIO.

Ecnu cynm mpu3zHaeT HeOOXOMMMBIM BBISICHUTH HOBBIE OOCTOSITEIb-
CTBa, MMeEIOIIMe 3HaYeHMWe IJIs ejia, WM UCCIeA0BaTh HOBBIE JOKa3a-
TEJbCTBA, OH BHIHOCUT OTIpe/ieJIEeHUE O BO3OOHOBIEHUU CYAeOHOTO pa3-
OupaTebCcTBa.

OOBIYHO CyI IPUHUMAET PelIeHNUE MO 3asIBJICHHBIM UCTILOM Tpebo-
BaHUsIM. OHAKO B Cly4yasix, MPeAyCMOTPEHHBIX (peaepaabHbIM 3aK0-
HOM, OH MOXKET BBIUTH 3a TMpeeibl 3asiBJICHHBIX TpeboBaHuit (cT. 196
I'TIK P®).

Pemienue cyna moctaHOBIIsIETCSI OOJIBITMHCTBOM royiocoB. HukTo u3
Cyleil He BIIpaBe BO3/IepKaThCsl OT rojiocoBaHus. I1pu 3TOM KaxXmablil 13
HUX BIIpaBe MPUJIOXUTH K ey cBoe ocoboe MHeHue. Ocoboe MHEHUE
MPUOOILIAETC K IeJTy, HO HE OIJIallaeTCsl.

[Tocne mpuHATHS U TTIOANMCAHUS PEIIeHUs CyJl BO3BpaIllaeTcs B 3all
3aceaHusl, Ie MpeAceaaTeIbCTBYOIINIA VI OJUH U3 CYIeil OOBSIBISIET
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pelIieHue cyaa. 3aTeM YCTHO Pa3bsICHSICTCS CONEpKaHNE PEIIeHMS, T10-
PSIIOK M CPOK €To 00KaJloBaHUsI.

ITocne aToro cynedHoe 3acenaHye 00bIBISETCS 3aKPbITHIM.

Pemenue cyna o0bsIBIsSCTCS MyOJNMIHO, 32 UCKITIOUCHHUEM CJTydaes,
KOrJa 3TO MIET Bpa3pes ¢ IpaBaMu 1 3aKOHHBIMU MHTEepecaMu TpaxkiaaH
(Hammpumep, no nejaam o6 yceiHOBIeHMM). T1ociie ornaieHus npeacena-
TEJILCTBYIOLIMI 00sI3aH pa3bsICHUTH COIEepKaHUE PEIIeHUS, €CJIU OHO
HEIOCTaTOYHO IMOHSITHO 3aMHTEPECOBAHHBIM JIMIIAM.

IIpu ornameHu JIUIIb Pe30JIOTUBHOM YaCcTH peLIeHUS TIpeacena-
TEJbCTBYIOIINI Pa3bsICHSAET, KOTJA JIMIIA, YYaCTBYIOIIME B Aejie, U TIPEeI-
CTaBUTEJIM MOTYT O3HAKOMUTHLCS C TTOJTHOCTHIO 0(OPMIICHHBIM pelle-
HueM. Ecin penieHne MoxeT ObITh 00KaJI0BaHO, IIPEACEeNaTe/IbCTBYIO-
LU pa3bsICHSICT MOPSAOK U CPOKU TaKOro 00XKaJOBaHMS, YUUTHIBAS
TIPY 3TOM, B KAKOM 00BEME OTJIallIeHO pelIeHNe — TTOJTHOCTHIO MJIN 0e3
MOTHUBHPOBOYHOI YaCTH.

JluiaMm, yJyacTBYIOIIMM B Jejie, HO He IIPUCYTCTBYIOLINM B CyAeOHOM
3acelaHn, KOITUM pellIcHUs Cyla BBICHUIAIOTCS HE MO3IHEe YeM yepes
IISITh THEH CO JTHS MPUHSITUS PEIISHUS Cyla B OKOHYATEIbHOI (hopMe.

C 1 guBaps 2017 r. B cyaax oO111eii opuCIUKIIUN CKaH-KOMUSI Cyae0-
HOTO aKTa HaIIpaBjsIeTCs IMIIaM, YIACTBYIOIIMM B JIejie, TT0 X IIPOChhe
WIN ¢ UX cornacusi. VICKITIoUeHMsT KacaloTCsl TeX CyIeOHBIX pellleHUIH,
KOTOpBIE 3aTparnuBaT 0e30MaCHOCTb FOCYAapCcTBa, IpaBa U 3aKOHHBIE
HMHTEpechl HECOBEPILEHHOIETHUX, OXPAHIEMYIO 3aKOHOM TaifHy'.

§2. NPUOCTAHOBJIEHUE NPOM3BOACTBA MO AENY.
OTJIOXXEHME PASBUPATEJIbCTBA AENA.
OKOHYAHME AENA BE3 BbIHECEHNSA CYAEBHOI0
PELLEHUSA

IIpurocTaHoOBIEHNE MPOU3BOACTBA MO AEIy — 3TO BPEMEHHOE
MpeKpalleHUe MPOLEeCCyaTbHbIX IEWCTBUI 1O He 3aBUCSIIUM OT Cyla 1
CTOPOH OOCTOATENBLCTBAM, MPEMSTCTBYIOIINM JATbHENIIIEMY IBUKECHUIO
Jena.

[TporiieccyanbHOE 3aKOHOIATENLCTBO pa3nyaeT o0s3aTeibHOe U (a-
KyJIbTaTUBHOE TTPUOCTAHOBIICHUE TTPOM3BOICTBRA.

Cyn B coorBeTcTBUHU €O CT. 215 T'TIK P® 06s3an npuocmanosumso
npouseodcmeo no deay 6 cayuae:

1) cMepTH TpakmaHuHa, SIBJISIIOIIETOCsS CTOPOHOM B [ieJie MK Tpe-
TBUM JIULIOM C CAMOCTOSTEIbHBIMU TPEOOBAHUSIMU, €CIIU CIIOPHOE Tpa-

U om: DenepanbHblii 3aKoH 0T 23 uioHs 2016 r. Ne 220-D3 «O BHeCceHUU U3MEHe-

HUI B OTIEIbHbIE 3aKOHOAATEIbHbIE aKThl Poccuiickoii cDC,E[C[)S.L[I/II/I B 4aCTH Ipu-
MCHEHUS DJIEKTPOHHBIX JOKYMEHTOB B A€ATCJIBbHOCTU OPraHOB Cyﬂe6HOI7[ BJIaCTH».
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BOOTHOIIIEHNE IOMYCKAeT IPaBOIIPEEeMCTBO (IeJI0 TPUOCTAaHABINBACTCS
IO OTIpeIe/ICHUS TIPaBOIIPEEMHIKA JINIIA, YIYaCTBYIOIIETO B JIENIC);

2) Mpu3HaHUs CTOPOHBI HEAEEeCIIOCOOHOM MJIM OTCYTCTBUS 3aKOH-
HOTO TpeJCTaBUTENS y JUlla, TPU3HAHHOTO HEIeeCOCOOHBIM (l1eJ10
MIPUOCTAHABIMBAETCS 10 Ha3HAUEHUsI HEIeeCIIOCOOHOMY JIMITY 3aKOH-
HOTO MPEeICTaBUTENISI);

3) yuyacTus OTBeTUMKA B OOEBBIX NEHCTBUSIX, BHIIOJHEHUS 3a1a4 B
YCJIOBUSIX UPE3BBIYATHOTO MJIM BOEGHHOT'O TIOJIOKEHMSI, a TAKXKE B YCII0-
BUSIX BOGHHBIX KOH(JIUKTOB (IeJI0 IPpUOCTaHABIMBAETCS 0 YyCTpa-
HEHMSI 00CTOSITENIBCTB, ITOCIYXKMBILIMX OCHOBAHUEM ISl IIPUOCTAHOBIIE-
HUSI TPOU3BOACTBA T10 ACY);

4) mpochObI UCTLA, YYACTBYIOILLIETO B OOEBBIX JAEHCTBUSIX MO0 B Bbl-
MOJIHEHUHM 3a/1a4 B YCIOBMSIX YPE3BbIYAHOIO UJIM BOEHHOTO IOJIOXE-
HUS, a TAKXKE B YCIOBHSIX BOGHHBIX KOH(DIMKTOB (€10 TTIPHUOCTAaHABIIN -
BaeTCs A0 YCTPAHEHMSI OOCTOSTEILCTB, MOCIYKUBIINX OCHOBAHUEM JUIS
MIPUOCTAHOBJICHMSI IIPOM3BOICTBA I10 AeTY);

5) HEBO3MOXHOCTH PacCMOTPEHUS JaHHOTO Jiejia 10 pa3peleHus
JIPYTOro Jejia, pacCMaTpMBaeMoOro B rpaskJIaHCKOM, afiMUHUCTPATUBHOM
WJIA YTOJIOBHOM IPOMU3BOACTBE (J1eJ10 IIPUOCTAHABIMBACTCS 10 BCTYILIC-
HUS B 3aKOHHYIO CHJTy CyIeOHOTO TTOCTAaHOBJICHUS, PEIIeHMST Cya, TIpH-
roBOpa, ONPEICICHUs CyIa WIN JI0 IPUHSITHUS TTOCTAHOBJICHUS 10 MaTe-
puaiaM Jieja, pacCMaTpUBaeMOro B aIMUHUCTPATUBHOM IIPOU3BOICTBE);

6) oopaienus B KC P® ¢ 3anmpocoM 0 COOTBETCTBUM 3aKOHA, MO -
Jexxaniero npuMeHeHunio, Koucrurynum P® (meiro mprocraHaBiIMBa-
ercst 1o npuHsaTUs KC P® cOOTBETCTBYIOLIETO ITIOCTAHOBJICHUS);

7) MOCTYIUIEHUS TIO JIeJTy, CBSI3aHHOMY CO CITOPOM O PEOCHKE, KON
OIIpeeICHUS Cya O TIPUHSATUU K IIPOU3BOJICTBY MOJAaHHOTO HAa OCHO-
BaHMU MEXIYHapOIHOro moropopa P® 3asiBieHust 0 BO3BpallleHUM He-
3aKOHHO ItepeMellieHHoro B Poccuiickoit Denepauny Win yaepxKuBae-
moro B Poccuiickoit ®eneparinu pedbeHKa MM 00 OCYIIECTBICHUH B OT-
HOIIEHUM TAaKOTO peOeHKa mpaB JOCTYyIIa, eCIU PeOeHOK He JOCTUT
BO3pacTa, Mo JOCTUXXEHUNU KOTOPOTO YKAa3aHHBIN MEXIYHAPOIHBIN 10-
TOBOP HE TTOUICXKUT IIPUMEHEHMIO B OTHOIIIEHUU 3TOTO pebeHKa (1es10
MIPUOCTAHABIMBACTCS 1O BCTYIUICHUs B 3aKOHHYIO CWIY PEIIeHUs cyna
10 JeJly O BO3BpallleHMM HEe3aKOHHO IepeMelleHHOTO B Poccuiickoit
Denepanuu wim ynepxxubaemoro B Poccuiickoit @enepanum pedbeHKa
WIX 00 OCYIIECTBICHMU B OTHOILIEHUHU TaKOTO pedeHKa IpaB JOCTyma
Ha OCHOBaHMU MeXIyHapoaHoro gorosopa Poccuiickoit Denepanunu,
WJIM OIpeAesIeHNs O TIPeKpallleHUU ITPOU3BOACTBA 110 ATOMY Hey, WiIn
orpene/ieHusT 00 OCTaBJICHUY CYIOM 3asIBIICHUsI 0€3 pACCMOTPEHMST).

[Mopsinok Ha3zHAYeHMSsT ONIEKYHa U MOMNEYUTENsI, Ha KOTOPbIX BO3JIa-
raroTcsl 00s13aHHOCTH 3aKOHHOTO TPENCTaBUTENSI HEJIeeCITOCOOHOTO
JIMIIA, YCTAaHABIMBAETCS IPaKIaHCKUM 3aKOHOIATEILCTBOM.
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B coorBeTcTBUM co cT. 216 I'TIK PD cyd moncem npuocmanosumo
npou3600cmeo Kak no 3as6.1eHUI0 AUl, YHAcmeyouux 6 deie, maxK u no
coOcmeenHoll uHuyUamuee 8 cayuae:.

1) HaXOXIeHUsT CTOPOHBI B JICUEOHOM YUPEXKIECHUY;

2) po3bICKa OTBETYMKA U (MJTN) peOEeHKa;

3) Ha3HAUEHMUSI CYIOM IKCIEPTU3bI;

4) Ha3HAYEeHUsI OPTAaHOM OIEKHU U TTOTEeYUTEIhCTBA 00CIeTOBaAHUS
YCJIOBUIA XM3HU YCHIHOBUTEJEH O Jey 00 yChIHOBIEHUU (ynouepe-
HUW) U IPYTUM JAeaM, 3aTParuBaOIIUM MpaBa U 3aKOHHbBIE WHTEPECHI
NIETEH;

5) HampaBJIeHUS CYIOM CYIeOHOTO MOPYYEeHUS TIPU HEOOXOIMMO-
CTU MOJyYEeHUsI NOKa3aTeIbCTB, HAXOASIIUXCS B IPYTOM TOPOJIE WIN
pauioHe;

6) peopraHU3alUK IOPUANYECKOTO JIMIIA, SIBJISIONIErOCs CTOPOHON B
JieJie WU TPEThbUM JIMLIOM C CAMOCTOSITEJIbHBIMU TPeOOBAHUSMU (€710
MPUOCTaHABINBACTCS 10 OTpenesieHUs] TpaBoNpeeMHUKA OpUInde-
CKOTO JIMLIA, YYaCTBYIOLIETO B feje').

O NpUOCTaHOBJIEHUU MPOU3BOACTBA IO ey BHIHOCUTCS OMpene-
JIeHUe.

Cpoku mprocTaHoBIeHUs peryaupytotcs ct. 217 TTIK PO.

[Tpou3BoACTBO MO Ae1y BO30OHOBISIETCS] TTOC/E YCTPaAaHEHUS TIpe-
MSITCTBUI K €r0 paCCMOTPEHUIO — OOCTOSITEILCTB, KOTOPbIE BbI3BAIU
ero npuoctaHoBiaeHue. O BO30OHOBIEHUM MTPOU3BOJICTBA I10 JIEJTY CYI
(Ha ocHOBaHMU 3asiBJIEHUS JIW1I, YYacTBYIOIIUX B 1eje, J1ubo mo cob-
CTBEHHOI MHULIMATHBE) TaKXXe BBIHOCUT OompeaesieHne. B Hem yka3biBa-
IOTCSl OOCTOSITENIbCTBA, CBUAETEIBCTBYIONINE O TOM, UYTO OCHOBAHUS
MPUOCTAHOBJIEHHUSI TTPOU3BONICTBA OTMAJIU, & TAKXKE BPEMSI U MECTO Cy-
JeOHOTO 3aceaHusl, O UeM U3BEIIAI0TCS BCe YYaCTHUKM Mpoliecca.

[Mockonbky c1. 217 TTIK P® cBsi3pIBaeT CpOKU MPUOCTAHOBICHUS
MPOU3BOACTBA IO JieJly ¢ 0OCTOSITEbCTBAMU, HACTYTJIEHUE KOTOPBIX
00sI3bIBAET CyJl BO30OOHOBUTDH MTPOU3BOICTBO, CY/Ibsl JOJKEH MepUoarYe-
CKM TIPOBEPSITh, HE HACTYIWIN JIM 3TU 00cTOosITeNbeTBa. Cymy clemyeT
TakXe Pa3bsCHATD JIMLIAM, YYaCTBYIOILMM B AeJie, MX 00513aHHOCTb MH-
opmupoBath cyn 06 ycTpaHEeHUN OOCTOSATENbCTB, BbI3BABIINUX MPUO-
CTaHOBJIEHUE TIPOU3BOJICTBA T10 NIETTy.

Bpewmsi, ucrekiiiee ¢ MOMEHTa TPUOCTAHOBJIEHUSI TTPOU3BONICTBA 110
JieJly 10 €ro BO30OHOBJIEHUSI, He BKJIIOYAETCSl B CPOK PAaCCMOTPEHMUS
nena.

npaBOl’[peCMHMK IOPUIUYECKOIo Jla Impu €ro peopraHmusal BbIABIISACTCA I1€-
p€aaTOYHBIM aKTOM WM pas3acIMUTEIbHBIM 63HaHCOM, KOTOpPbIC OTOJIXKHBI COAEP-
KAaTb IMOJIOKCHHUA O ITPaBOMPEEMCTBE IO BCEM 00s13aTeIbCTBAM OPpUINIYCCKOTO
JINa B OTHOLEHUU BCEX €TI0 KPEAUTOPOB 1 JOJKHUKOB, BKJIIOYas 065133.TeJ'IbCTBa,
ocriapuBa€MbI€ CTOPOHaAMMU.

156



Co IHS BO30OHOBJICHUS TIPOM3BOICTBA I10 ACY BO30OHOBIISICTCS U
TeUYeHNE CPOKOB paCCMOTPEHUS M pa3pelecHus aeJa.

Oti10KeHHe pa30upaTe/IbCTBa Jejia — 3TO IIepeHeCeHUe PacCMOTpe-
HUS Jejia 0 CYIIECTBY B Apyroe cyneoHoe 3acemanue. Ero ciaemyer ot-
JIMYaTh OT TIepephiBa B CyIeOHOM 3acCeTaHNM, TTOCKOJIBKY IPU OTIOXKE-
HUM 1ena pa3duparesibcTBO HAaUMHAETCI CHavaja, a Mocje rmepepbiBa —
C TOrO MOMEHTA, Ha KOTOPOM OHO OBbLIO IIPEPBaHO.

OT103keHMEe BO3MOXKHO B JII000# 9acTH CyieOHOTO pa30oMpaTesibCTBa,
€CJI UMEIOTCS K 3TOMY OCHOBAHMUSI.

[IpoueccyalibHOE 3aKOHOAATEILCTBO JaeT IIPUMEPHBLI IepeYyeHb
OCHOBaHWIT K OTJIIOXKEHUIO CyAeOHOTO pa3omupaTesIbcTBa, JOMycKas eTo
TakKe B CJIyJasiX, KOTJa CyJ He COUTET BO3MOXHBIM PaCCMOTPETH JIeJIO B
JAHHOM CYIcOHOM 3aceIaHUMN.

K uucay ocnoenuvix npuuun, no kxomopsim omiaaoviéaemcs pazoupa-
meabcmeo oeaa, OMHOCSIMCSL:

1) HesiBKa B cydeOHOe 3acegaHue IO YBaXKUTEJIbHBIM MPUYMHAM
KOTO-JT00 U3 JINII, YIaCTBYIOIINX B JIEJIC;

2) OTCYTCTBHE CBeACHUI 00 N3BEIIEHNM YIaCTHUKOB IPOIIeCcca;

3) HeOOXOIMMOCTh 3aMEeHBI HEHAJIeXKalleil CTOPOHBI;

4) HeOOXOOIUMOCTh UCTPEOOBAHNS TOTIOTHUTEIIBHEIX TOKA3aTeILCTB
10 Jey.

Ortki1anbiBasi cynieoHoe pa3oupaTesbCTBO, Cy0 8bIHOCUM OnpedeieHue,
6 KOMopoMm yKa3vleaem:

* MIPUYMHEBI OTIIOKEHUS pa30oMpaTeIbCTBa;
* Mepbl, KOTOPbIE JOJIKHbI ObITh MPUHSTHI JJIsI pACCMOTPEHMS Aeia B

CcyIeOHOM 3aceaHNN;

* BpeMs M MECTO HOBOTO 3aceIaHmsl.

IIpu oTioXeHUU pa3dbUpaTeIbCTBa Aelia Cyd BIpaBe HOIMPOCUTH
SIBUBILIMXCS CBUACTENICI, €C/IM B CyIeOHOM 3aceJaHUM MPUCYTCTBYIOT
CTOPOHBHI.

OTJIoXXeHne pa3douparTebCcTBa JIeJila He BIMSIET Ha TeYeHHe Mpoliec-
CyaJIbHBIX CPOKOB.

PaccMmoTpenne rpakaaHCKOTo Iejia 3aKaHIMBaeTCs 110 00IIeMy Tpa-
BUJTY BhIHeCceHMeM pelieHrs. OIHAKO MHOIIA B X0Je CylIeOHOro pa3on-
paTeabCcTBa Aejia BRISICHSIIOTCS OOCTOSITEIbCTBA, TIPU KOTOPHBIX ITPOU3-
BOJICTBO ITO JIeJTy 3aKaHUYMBAETCsT O¢3 BEBIHECEHUST PEIICHNUS.

Cywecmeyem 0eéa cnocoba oOKOHHAHUA NPOUECCA NO KOHKPEHIHOMY
epaxcoanckomy oeay 6e3 6bIHeCeHUs PeuleHUs:

1) mpexpalieH1e MpPON3BOACTBA;

2) ocTaBjIcHME 3asIBJICHMST 0€3 paCCMOTPEHUSI.

Paziauuusg MexXny MHCTUTYTaMU MpeKpalleHus IPOU3BOACTBA I10
IIeJIy M OCTaBJICHUS 3asgBJICHUS 0€3 pacCMOTpPEHUS KacaloTcs OCHOBA-
HUWI 1 HACTYITaIOIINX ITPABOBBIX ITOCIICICTBUIA.
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Ilpexpawenue npouzeodcmea no deay — 3T0 OKOHUYAHME Oejia 0e3 ero
paspenieHus 1o CyIIecTBY U 0e3 BO3MOXHOCTU PacCMOTPEeHUS 1iejia B
Oyayuiem.

Cyn npu HEBO3MOXHOCTU PACCMOTPETH IO CYIIECTBY MPAaBOBOIA
KOH(MIUKT (ITpU OTCYTCTBUM OCHOBAHMI OTJIOXUTD CIyLIAHUE Jejia UIn
MPUOCTAHOBUTD MPOU3BOJCTBO IO Jejy) MpeKpaliaeT Mpou3BOACTBO.

[Tpou3BoaCTBO MO ey mpeKpallaeTcsl onpeaeJeHueM cyaa, B KO-
TOPOM MPSIMO YKa3blBaeTcCsl, UTO MOBTOPHOE oOpallleHue B CyJ MO0
CTIOpY MEXIy TEMHU XK€ CTOPOHAMU U TI0 TeM K€ OCHOBAHUSIM He OIMy-
cKaeTcsl.

TakuM o6pa3om, cyd MpeKpamiaeT cyneoHoe pa3donpareabcTBO 0e3
MOJIyYeHHUsI KAaKOro-aubo MaTepualibHO-TIPABOBOIO pe3ysbTarta 1Jisl 3a-
MHTEPECOBAHHBIX JIMLI, U MIPU 3TOM OHUM yTpauMBalOT NPaBo Ha Cyneo-
HYIO 3aIIUTY IT0 TOXICCTBEHHOMY MCKY (3asBJICHUIO).

I'TIK P® conmepXuT ncyepIiblBalOLINii epeYeHb ClIydaeB, KOraa cya
npeKpaniaeT npou3BoACTBO 1o aery (cT. 220):

1) ecnu meno He MOMJIEXUT PACCMOTPEHUIO M pa3pelieHuIo B Cyae B
MOPsIIKE IPakJAaHCKOTO CYyIO0MPOU3BOJCTBA (€C/M TaKoe AeJI0 paccMa-
TpUBaeTCsl B MHOM MOPSIAKe, JTUOO0 3asiBJIeHNEe TTOJaHO JIUIIOM, KOTO-
poMy (enepaibHBIM 3aKOHOM HE MPEeIOoCTaBIeHO TaKoe MpaBo, MO0 B
3asBJICHUM, MTOJAHHOM OT CBOETr0 MMEHHU, OCIapuBaIOTCs aKThl, KOTO-
pbie He 3aTparMBaloT MpaBa UM 3aKOHHbIE MHTEPECHI 3asIBUTEJIS);

2) ecliu ©UMeeTCsl BCTYIUBIIEEe B 3aKOHHYIO CUJTy M TIPUHSTOE 1O
CIIOpY MEXIY TEeMU Xe CTOPOHAMU, O TOM XK€ MpeAMeTe U M0 TEM Xe
OCHOBaHMUSIM pellieHre WU ONpeesieHue Cyia O MpeKpalleHU Mpou3-
BOJICTBA T10 JIEJIy B CBSI3U C MPUHSITUEM OTKa3a MCTIIAa OT UCKa WU yT-
BepXIEHUEM MUPOBOTO COTJIAllIeHUsI CTOPOH;

3) eclin ucTell OTKa3ajcs OT ucka v oTka3 npuHaT cygoMm (I'TIK P®
YCTaHaBJIMBAET MPAaBO UCTIA OTKA3aThCs OT MCKa, OMHOBPEMEHHO BO3-
JlaraeT Ha cyJ 00s13aHHOCTb pa3pelleHus] TaHHOTO BOMpoca To cyllie-
CTBY, UMesI B BUIY, YTO TPUMEHEHUE 3TOI HOPMbI MOXET OTPULIATETILHO
CKa3aThCs Ha MPaBax U OXpPaHIEMbIX 3aKOHOM MHTEpecax IpYrux Jnil);

4) ecii CTOPOHBI 3aKJIIOUWIN MUPOBOE COMIAlIEHUE U OHO YTBEP-
KIEHO CY/IOM;

5) eciu UMeeTcs cTaBlliee 00s13aTeIbHBIM JIJISI CTOPOH MPUHSITOE T10
CIIOpY MEXY TEMU e CTOPOHAMU, O TOM XK€ MpeAMEeTe U M0 TEM XKe
OCHOBAHMUSIM pellleHUe TPETENCKOro Cyaa, 3a UCKIIOUeHEM Cyvyaes,
KOTJIa CyJl OTKa3aJl B BblJaue UCITOJIHUTEJIBHOTO JINCTA HA TIPUHYIUTEIb-
HOE UCIOJIHEHME PellIeHUs TPETEeMCKOro cyaa;

6) eclv TTocJie CMEePTH TpakIaHWHA, SIBJISIBIIIETOCST OMHOM 13 CTOPOH
10 JieJly, CIIOPHOE MPaBOOTHOIIIEHWE He AOIyCKaeT MpaBoNpeeMCcTBa
WJIM 3aBepliieHa JMKBUAALIMS IOPUINIECKOTO JIUIIA, SIBISBIIETOCS O/~
HOIi U3 CTOPOH TIO JeNTy.
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OcrapieHue 3asBJIeHusT 0e3 paCCMOTPEHUsI — 3TO OKOHYAHUE Aesa
0e3 ero paspeleHus Mo CyIIeCTBY C COXpaHEHMEM BO3MOXKXHOCTH €ro
pPacCMOTPEHMSI B OyIyILEeM.

OcHoganus 0451 MaKo20 OKOHHAHUS 0eAa MOXCHO PaA30eaumsd Ha mpu
epynnol:

1) oGcTOsITENBCTBA, CBUACTEIBCTBYIONIME O HAPYIIEHUN YCTAaHOB-
JICHHOTO IOPsIAKa MpeAbsIBIeHUs UCKa (HalpuMep, HecoOIoaeHe
YCTaHOBJIEHHOTO TOCYAeOHOTO MOpsIIKa pa3pelieHus Cropa);

2) HesIBKa B cyIeOHOE 3acelaHle CTOPOH;

3) UHbBIE OOCTOSITEILCTBA, HATMUKUE KOTOPBIX MPEMSITCTBYET paccMO-
TPEHUIO Aeja B CUITY TIPSIMOTO yKa3aHWS 3aKoHa (HarpuMmep, HaJlnmJaue
corjalleHus O mepeaadye Criopa Ha paspelleHue TPeTeliCKOro cyaa).

DTU OCHOBAHUS 3aKOHOIATENIbHO 3aKpelieHbl B CT. 222 I'TIK PO,
B COOTBETCTBUU C KOTOPOI cyd ocmas.asem 3asneienue 6e3 paccmompenust,
ecau:

1) uctuom He coOJIIOEeH YCTAaHOBIEHHbBIN (peaepalbHBIM 3aKOHOM
IIJTST JAaHHOM KaTeTOPUU NI WIM TIPEeIyCMOTPEHHBIM JOTOBOPOM JAOCY-
NeOHBII TTOPSIIOK YPEryJIMpOBaHUs CIIOPa;

2) 3asiBJIeHME TT0JaHO HEeAeeCIIOCOOHBIM JUIIOM, 3a UCKIIOUCHEM
3agBIICHUST 3TOTO JIMIA O TIPU3HAHUM €TO JeeCITOCOOHBIM, X0IaTaiicTBa
0 BOCCTaHOBJICHMHU TTPOIYIIIEHHBIX ITPOIIECCYaTbHBIX CPOKOB 10 ACIIY O
MPU3HAHUU 3TOTO JIMLA HeIeeCIIOCOOHBIM;

3) 3agBJIeHUE TIOAITMCAHO MU TTOJAHO JIMIIOM, He MMEIOIINM ITOJTHO-
MOYHI1 Ha ero IMOAIKMCAaHNe WK IIPeAbsIBIeHNE UCKa;

4) B IpOU3BOACTBE 3TOr0 MJIM APYTroro cyjaa, apoUTpaxkHOro cyna
nMeeTCs BO30YXKIeHHOE paHee JeJI0 IO CIIOPY MEXKIY TeMU XKe CTOPO-
HaMM, O TOM 3Ke TIpeIMeTe 1 I10 TeM K€ OCHOBAaHUSIM;

5) uMeeTcsI corjallieHe CTOPOH O mepeaade TaHHOTO cropa B Tpe-
TEWCKUI Cyd M OT OTBETUYMKA O Hayaja paCCMOTPEHU Jiejia Mo Cylle-
CTBY TIOCTYIMJIO BO3paXXeHNe OTHOCUTEIBHO PAaCCMOTPEHMS 1 pa3pellie-
HUsI cIIopa B Cye;

6) CTOPOHBI, HE MIPOCUBIINE O Pa3dUpaTe]bCTBE Aea B UX OTCYT-
CTBHE, HE SIBWJIMCH B CYII IT0 BTOPUYHOMY BBHI30OBY;

7) ucTell, He IPOCUBILIKI O pa30upaTe/IbCTBE [iejla B €r0 OTCYTCTBUE,
He SIBUJICSI B CY[ 10 BTOPMYHOMY BBI3OBY, a OTBETUMK HE TpeOyeT pac-
CMOTPEHMSI Jiejia TI0 CYIIIEeCTBY.

Kpome toro, B coorBeTcTBuH C 4. 3 cT. 263 I'TIK P® B ciyuae, ecnu
IIpU mojaye 3asiBJIeHUS WM PACCMOTPEHUU Jiejia B IMOPSIAKE 0COOOro
MPOMU3BOJCTBA YCTAHABIMBAETCSI HAJIMUUE CIIOpa O TIpaBe, MOABEIOMCT-
BEHHOTO Cy[y, CyI CBOMM OITpe/ieJIeHUEM OCTaBJIsIET 3asiBJieHue 0e3 pac-
CMOTpPEHMSI, Pa3bsICHUB (B TOM K€ OIpeAeIeHUM) 3asIBUTEII0 U IPYTUM
3aMHTEPECOBAHHBIM JIMIIAM WX ITPABO Pa3pellnTh CIIOP B TTOPSIIKE UCKO-
BOTO IIPOU3BOACTBA.
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[TepeyeHb ocHOBaHMI1, O KOTOPHIM 3asiBIEHUE OCTaBJsieTcs Oe3
PacCMOTpPEHMsI, MCYEPITBIBAIOIITIA.

ITocne ycTpaHeHUs IePEUNCICHHBIX 00CTOSITEILCTB 3aMHTEPECOBaH -
HOE JINIIO BMpaBe BHOBb OOPATUTKLCS B CYJI C 3asIBJI€HUEM B 0OIleM T10-
psiiKe.

ITpu nmpekpalleHuK IIPOU3BOJACTBA I10 ey MCTEll JIMIIAeTCs IpaBa
IIOBTOPHOI'O 00OpallleHUs B CYJ C KCKOM K TOMY K€ OTBETYUKY, O TOM XK€
npeaMeTe 1 o TeM ke ocHoBaHUSIM (cT. 221 I'TIK P®), a mpu ocrapie-
HUU 3asIBJICHUS 0€3 PaCCMOTPEHUSI OH BIIPABE MPEIbSIBUTD TOT KE MCK B
o0lLIeM MOopsIAKe MOC/e YCTPaHEHUSI 00CTOSATEIbCTB, MOCIYKUBIINX
OCHOBaHMEM [IJIT OCTaBJICHUS 3asBJIieHNs 0e3 paccMoTpeHus (cT. 222,
223 TTIK P®). Cyn o6g3aH yKa3bpIBaTh Ha 3TO B COOTBETCTBYIOIIMX
oIpee/ICHUSIX.

OmpeneneHnsT, BEIHECEHHBIC B COOTBETCTBUY C a03allaMU CeIbMBIM
1 BOCbMBIM cT. 222 I'TIK P®D, He MOTyT OBITH 00KaJIOBAaHBI B CYJI Kacca-
LHUOHHOM (ameusimuoHHoM) nHetanuuu. CornacHo 4. 3 cr. 223 I'TIK
P® yactHas x)ano6a MOXET ObITh MOAAHa JIMIIbL HA T€ OIpeaeaecHUs
cyla, KOTOPBIMM OTKa3aHO B YAOBJICTBOPEHUM XOIaTaiicTBa UCTIA WU
OTBETYMKA 00 OTMEHE TaKMX oIlipeneieHuii. [1pu 3ToM ciienyer MMeTh B
BUIY, YTO BO3MOXHOCTh OOpaIlleHUs B CYI TIepBOM MHCTAHIIMK C XOMIa-
TaiiCTBOM 00 OTMEHE OIpeneecHNI 00 OCTaBICHUU 3asIBICHUS Oe3 pac-
CMOTPEHMS KaKUM-JIM0O0 IIpOoLIeCCyaIbHBIM CPOKOM He OrpaHUYeHaA.

§3. NPOTOKOJ1 CYAEBHOIO SACEAAHUA

IIpoTokoJ cyneOHOro 3acenanuss — 3TO JOKYMEHT, B KOTOPOM OT-
paxaeTcsl Bce IPOUCXOIsIIee BO BpeMs pa30oUpaTeIbCcTBa B Cyle IMepBOi
WHCTaHIIUH.

[TpoTokoJt 1o3BOJISIET CyIy TPOBECTH OKOHYATEIbHYIO OLIEHKY J0Ka-
3aTEJIbCTB B COBEIIATeIbHOM KOMHATE, TaK KAK UMEHHO B HEM OTpa-
JKEHBI Pe3yJIbTaThl UCCIIEIOBAHMSI I0KA3aTeIbCTB, B Mpollecce cyneo-
HOTO 3acelaHusl; CIeI0BaTeJbHO, OH TaeT BO3MOXHOCTh BBIHECTH 3a-
KOHHOEe U 000CHOBaHHOe pelieHue. KpoMe TOoro, MMeHHO IIO
MIPOTOKOJTY CyIeOHOTO 3acelaHus MOXHO MPOBEPUTH COOTBETCTBUE pe-
IIEHUs Cy[la MCCIeIOBAHHBIM M OILICHEHHBIM JI0Ka3aTenbcTBaM. CrenyeT
TaKKe 3aMETUTh, UTO CaM IIPOTOKOJI CyIeOHOIO 3aceAaHts BbICTYIACT B
KayecTBe MMCbMEHHOTO JI0Ka3aTeIbCTBA 110 AeTTY.

B cBs13M ¢ U3M0XKeHHBIM 3aKOH TpeOyeT BeaeHUs IIPOTOKOoIa U Ha
CTaJuM IMOATOTOBKU HeJia K CyleOHOMY pa30upaTesbCTBY, U B XOIe
MpeaBapUTeIbHOIO CyaeOHOro 3acefaHusl, U IPU paCCMOTPEHUM Aeja
o cyuiecTBy. Kpome Toro, mpoToKo J0JKEH BECTUCh U BHE CYIeOHOTO
3aceaHusl — IIPU COBEPILIEHUM OTIEIbHBIX IIPOLIECCYaTbHBIX AeCTBUI
(HampuMmep, Py OCMOTPE U UCCIIEAOBAHUU JOKA3aTEIbCTB 10 MECTY UX
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HaxXOXIIEHUSI, BBITOJIHEHUM CYIeOHOTO MOPYYEHHUsI, U3bITUM 00pa3IioB
JUISI UCCJIEIOBaHUS ).

O0513aHHOCTb COCTaBJIEHUsI TAKUX MPOTOKOJIOB BO3JaraeTcsl Ha ce-
KpeTtapsi CyeOHOTO 3aceTaHMsl.

[TpoTokos nojixeH ObITh cOCTaBlieH B MUCbMeHHOU dopme. [Ipu
3TOM OH MOXET ObITh OTIeYaTaH WA HAalmMCaH OT PYKHU.

AOCOJIIOTHO BCE B MPOTOKOJIE OTPA3UTh CIOXKHO. 31eCh HAa TTOMOIIb
Cy/ly MOTYT NPUITU COBPEMEHHbIE TEXHUUECKHUE CPEICTBA (ayn1o- 1 BU-
JIe03aMrcK), KOTOpbie 10 HACTOSIIIIETO BPEMEHU — B CUJTY OTCYTCTBUS
3aKOHOAATEJIbHOW 00SI3aHHOCTH IO MX UCIOJb30BAHUIO U MOCIEIyI0-
eMy XpaHEeHUI0 — MPUMEHSIIOTCST OrpaHuYeHHOo. [1o3ToMy 3aKOHOmA-
TeJIb 00SI3bIBAET OTPaXKaTh B MPOTOKOJIE BCE CYLIECTBEHHbBIE CBEACHUS O
pa3dupaTesbCTBE Jieia WU COBEPLIEHUU OTAEJbHOIO MPOLECCYaTbHOTO
JEHCTBYS: TIPU COBEPILICHUM CYIOM JICUCTBUI B TTOPSIAKE 00ECIIeUeHHUS,
BBITIOJIHEHUU CyeOHOTO MOpyYeHusi, IPU PacCMOTPEHUHU BOIpoca O
CJIOXEHWU WY YMEHbIIeHUU 1mTpada, o BOCCTAHOBJICHUU MPOLIECCY-
AJIbHBIX CPOKOB, TIPY OCMOTPE BEIIECTBEHHOTO WJIM TUChbMEHHOTO JOKa-
3aTeJIbCTBA, MTPU MCMPABIEHUN HEIOCTATKOB CyIeOHOTO pellieHus, pu
pPacCMOTPEeHUHU 3asiBJICHUI 00 OTCPOUYKE MCTIOJHEHUSI PellieHusl, U3Me-
HEHUHU crtocoba U MopsiaKa UCITOTHEHMS PELICHUS.

B 4. 2 c1. 229 T'TIK P® ykazaH nepeuens céedenuii, komopble écezoa
004J1CHbL OMPAHCAMBCS 8 NPOMOKOAE:

1) maTa 1 MecTo CyaeOHOTO 3aceNaHms;

2) BpeMsi Hauajla 1 OKOHUYaHUsI CyleOHOTO 3aceJaHUs;

3) HaMMEHOBaHUe cyJia, paCCMaTPUBAIOIIETO JIEJI0, COCTaB Cyla U ce-
KpeTapb cyJIeOHOTO 3aceIaHus;

4) HauMeHOBaHuUe Nesa;

5) cBefeHUs O SIBKE JIMII, YYaCTBYIOIIMX B JIeJie, UX MpencTaBUTeNei,
CBUJETEJIEH, SKCIIEPTOB, CIIEIMAIMCTOB, TIEPEBOIYMKOB;

6) cBeIeHUST O Pa3bsICHEHUH JIUIIAM, YIACTBYIOIINM B IleJie, UX Tpefi-
CTaBUTEJISIM, CBUIETENISIM, SKCIIepTaM, CIlellMaaucTaM, epeBoaunKam
HX MPOILIECCYaTbHBIX TIPaB U 00SI3aHHOCTEI;

7) pacniopsikeHUs TpeiceaTebCTBYIONIETO U BhIHECEHHBIE B 3ajle
Cy/eOHOTO 3aceaHus ONpeae/eHUS;

8) 3asBIeHUSsI, XOHaTaliCTBA U OOBSICHEHUS JIULI, YYaCTBYIOIIUX B
Jieie, ux mpeacTaBuTeliei;

9) nmokazaHusl CBUIETENIEl, pa3bsICHEHUS SKCIIEPTAMM CBOMX 3aKJII0-
YEeHUIi, KOHCYJIbTAIIMY U TIOSICHEHUST CTICIINATUCTOB;

10) cBeneHust 006 oryailleHUM MUCbMEHHbIX J0Ka3aTeJIbCTB, JaHHbIE
OCMOTpAa BEIIECTBEHHbBIX TOKA3aTeIbCTB, MPOCAYIIMBAHUS ayau03aru-
CEl, MPOCMOTpPa BUICO3ANIUCEN;

11) comepkaHue 3aKITIOUESHUI MPOKYpOpa U MPeACTaBUTENE TOCY-
JAPCTBEHHBIX OPTaHOB, OPraHOB MECTHOT'O CAMOYMPABJIEHMUS;
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12) comepxxaHue cyneOHBIX TPEeHUI;

13) cBeneHust 00 OIIAIICHUU W O Pa3bsICHEHUU CONEPKaHUsI pele-
HUS cyla U OIpeAelIeHUil cyna, pa3bsICHEHUM ITOPSIKA U CpOKa UX 00-
>KaJOBaHUSI;

14) cBeneHus 0 pa3bsICHEHUHU JIMIIaM, YIAaCTBYIOIIUM B JieJie, UX IpaB
Ha 03HAKOMJICHUE C IIPOTOKOJIOM U I10/1a4y Ha HEero 3aMe4aHMii;

15) cBeneHMusa 00 MUCHOJB30BAaHUM CPEACTB ayAnO-, BUACO3AIUCH,
CHCTEeM BUIECOKOH(MEPEHII-CBA3U U (M) MHBIX TEXHUYECKUX CPEICTB B
XOJIe CyIeOHOr0 3aceIaHus

16) nara cocraBieHUs MMPOTOKOJIA.

[ToMuMoO BBITIIEyKa3aHHOTO, B IMIPOTOKOJIE CyAeOHOTO 3aceIaHusI 110
IeJly, paCCMOTPEHHOMY MUPOBBIM CYIbeil, JOIOJHUTEIBHO YKa3bIiBa-
IOTCSI CBEICHUSI O Pa3bsICHEHUU JIMLIAM, YYACTBYIOIIUM B JeJie, UX IIpe-
CTaBUTEJISIM TIpaBa MOAATh 3asBJIEHUE O COCTaBJIEHUM MOTUBUPOBAH-
Horo peuieHus cyaa (4. 3. ct. 229 I'TIK PO).

Kpome Toro, ananu3s tpedoBanuii psina crtateit [TIK PD (4. 6 cT. 53,
4.2 cT. 68, 4. 2 cT. 156, 4. 3 cT. 162 1 Ap.) MOKA3bIBAET, YTO 6 HPOMOKOAe
makce 0044cHbL ObLNb OMPANCEHDL:

1) 3asiBIeHMe UCTLA 00 U3MEHEHUU UM IIpeaMeTa MJIM OCHOBAHUS
HCKa, 3asBJIeHNEe 00 OTKa3e OT UCKa;

2) 3asIBJICHUE OTBETYMKA O IPU3HAHUU MCKa;

3) 3asBJIeHUE O 3aKJIIOUEHUN MUPOBOIO COIVIAIICHUS;

4) mpu3HaHUE CTOPOHON OOCTOSITENILCTB, HA KOTOPBIX Apyrasi CTO-
POHA OCHOBBIBAE€T CBOM TPEOOBAHUSI MJIN BO3PAKEHMS;

5) 3amMedaHus IepeBOIYMKA I10 IIOBOLY IPAaBUILHOCTHU IIEPEBO/A;

6) BO3paKeHUsT KOro-JIM0O M3 YIaCTHUKOB TTpoIlecca OTHOCUTEIBHO
NEWCTBUI TIpeCcenaTeIbCTBYOIIETO;

7) neiicTBUS 110 OPOPMIICHUIO OJTHOMOYMI IIPEICTABUTEIS.

HeoTrpemneMoit yacTbio MpOTOKOJIA SIBISIOTCS M TIPUOOIIIEHHBIE K
HEMY TOKYMEHTHI.

IIporokoi cyneGHOro 3aceqaHus JOJKEH OBITh COCTaBJICH U ITOAIIM-
CaH He TMO3HEee YeM uepe3 TPU JHS TTOoCjie OKOHYaHUS CyIeOHOro 3ace-
MaHUs, a TPOTOKOJ OTIAEJLHOIO IIPOIECCYyalbHOTO NeHCTBUS — HeE
MO3IHee YeM Ha CJIeAYIOLINIA IeHb IT0CJIE €r0 COBEPLICHUSI.

ITpoTokon nmoamuchiBaeTCs MpeaceaaTeIbCTBYIONIUM U ceKpeTapem
cynebHoro 3acenanus. OOHapyXXeHHbIE B HEM HEIOCTaTKM yCTpaHsI-
IOTCSI IIyTeM BHECEHMUSI TOIOJIHEHUI, U3MEHEHUI, UCIIPABICHUI, KOTO-
pble JOJIKHBI ObITh OTOBOPEHBI U YIOCTOBEPEHbBI MOAIMUCIMU Mpeaceaa-
TEJIbCTBYIOIIETO U CEKpeTapsi CyneOHOro 3aceaaHusl.

JIuua, ygacTBylolue B IeJie, UX IIPeICTaBUTEIN BIIpaBe BhIPA3UTh
CBOE HecoIlacue ¢ IIPOTOKOJIOM CYAeOHOIo 3acedaHusl Ui OTAEIbHOM
€r0 YacThIO 1 TIONATh B MMMCbMEHHOM BMIIE 3aMeUaHUs TTOCIe TTOIHca-
HUS IIPOTOKOJIA IIPEICEaaTEILCTBYIOIIMM.
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3aKOHOM MpPeayCMOTPEH MITUAHEBHBIN CPOK HAa O3HAKOMJIEHHUE,
MUCbMEHHOE O(hopMIIeHHE HeCOTIacusl € MPOTOKOJIOM CylIeOHOro 3ace-
JaHWS U TTo1avy 3aMevYaHuii B Cy/I.

3aMeuaHusl Ha TIPOTOKOJ paccMaTPUBAIOTCS TIONMUCABIIUM €ro Cy-
Jbeil B TEUEHUE MATU THEN CO JHS UX TOJAuH.

Ilo umozam paccmompenus 3amenanuil cyovs HaoeaeH NOAHOMOUUAMU:

1) ynoctoBepUTh MPaBUILHOCTh 3aMEUYaHU B TIOJTHOM 00beMe;

2) yIOCTOBEPUTD MPAaBUJIbHOCTb YACTH 3aMEUYaHUIA;

3) BBIHECTH MOTUBHUPOBAHHOE oMpee/eHre 00 UX MOJHOM OTKJIOHE-
HUU;

4) BBIHECTH MOTMBUPOBAHHOE OMpeeeHne 00 NX YaCTUIHOM OT-
KJIOHEHUU.

HezaBucuMo oT peann3oBaHHBIX CYI0M MOJHOMOYUI 3amMeuaHus
MpUoOIIAaIoTCs K MaTepuanaM nejia. Kpome Toro, 3amedaHust MOTYT
OBITh MOJIOKEHBI B OCHOBY ameJUISIIMOHHON MJIM KacCallMOHHOM Xa-
JIOOBI.



Fnasa 11. MOCTAHOBJIEHUS CYIA
NEPBOU UHCTAHLIUK

§ 1. Ilonamue u éudvt cyoe6Hvix nocmarosieHuil

§ 2. Tpeboeanus, npedssasasemoie K cy0eOHOMY peuleHUIO
§ 3. Cymnocmeo u 3navenue 3a04Ho20 peuweHus

§ 4. Onpeoeaenus cyoa nepeoil uncmanuuu

§1. MOHATUE U BULbI CYAEBHBIX NOCTAHOBNEHWUH

B miporiecce ocyiiecTBieHUs TTPaBOCYaMS B LEISX 3alIUTHI CyOb-
€KTHUBHBIX TTPaB M OXpaHSIEMBbIX 3aKOHOM MHTEPECOB TpakaaH M OpraHU-
3alMii cya pa3pelraeT pa3JIMyHbIe BOIPOCH. Pa3pelreHue Toro mim
MHOTO BOIIpOCa — BBIPaKEHME BOJIM Cy/a, pealr3aliys CyaeOHO BIaCTH.

AKTaMU BOJICU3bSBIICHNUS Cyla KaK OpraHa rocyaapCTBEHHON BIacTU
SIBJISTIOTCSI TIOCTAHOBJICHUSI, BRBIHOCUMBIE CyIOM (CyIobeil) B IIpollecce
pPacCMOTPEHUS U pa3pellieHus] IPaKIaHCKMX Jel.

Cyn mepBOii MHCTAHLIMM BBIHOCHUT CJICIYIOIIKME BUIBI [IOCTAHOB-
JICHUIA:

1) pelieHus;

2) ompeneeHus;

3) cyneOHbII puKa3.

[TocTaHoBIEeHUE cyna, KOTOPHIM JI€JIO pa3pelraeTcs Mo CyIIecTBY,
BbIHOCUTCSA B (hopme pemenus (4. 1 ct. 194 I'TIK PD).

[MocraHoBIeHME cyna, KOTOPBIM EJIO He pa3pelaeTcs 1Mo CyIIeCTBY,
BBIHOCUTCS B (popMe onpeesieHusl.

OmnpeneneHUEM pa3pellaloTcs Te WJIM UHbIE BOIPOCHI, BO3HUKA-
olIMe B XoAe cyaedHoro pazoupareabcTBa (00 OTIOXEHUU pa3dupa-
TEJIbCTBA JeJia, IpeKpallleHUU IIPOU3BOACTBA I10 ACIy, O 3aMeHe HeHa-
JIexXalllero oTBeTYMKa Hajuiexalium, 00 od0ecredyeHU UcKa 1 T.11.).

Cyne0OHblii IpUKa3 IpeAcTaBiIseT cO00il ITIOCTAHOBJICHUE Cya, BbIHE-
CEHHOE I10 3asiBJICHUIO KPEeAUTOPa O B3bICKAHUU JE€HEXHbBIX CPEACTB
nin 00 UcTpeObOoBaAHNM JABUXKMMOTO UMYIIIECTBA OT AojikHUKA. [Ipu
9TOM pa3Mep NEeHEXHBIX CYMM, TTOJJIeXKalluX B3bICKAHUIO, UJIU CTOW-
MOCTb IBMXKMMOTO MMYIIECTBA, MOJJeXalIero uCTpeOoOBaHUIO, HE
TOJDKHBI TIpeBbIaTh 500 ThIC. pyo.

OH BBIHOCHUTCSI TOJIBKO B TTOPSIIKE MPUKA3HOTO TTpou3BoacTBa (T 11
I'TIK P®) n HanpaBiieH Ha IPUHYIUTEITLHOE UCIIOJTHEHUE CTPOTO OITpe-
JIeJICHHBIX TpeOOBaHMi1 Oe3 pa3pelleHus aeja Mo CyIIeCTBY.

CyneOHBII TTpUKa3 SIBJISIETCS OAHOBPEMEHHO HCHOJIHUTEIbHBIM JIOKY-
MEHTOM U IIPMBOAUTCS B UCIOJIHEHNUE B IOPSIAKE, YCTAHOBICHHOM ISt
HUCITOJIHEHUS CyIeOHbBIX TOCTAHOBJICHUIA.
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Cynebnoe peniende — 3TO TTOCTAHOBJIEHUE CyJa, COAEpXKallee rocy-
JapCTBEHHO-BJIACTHOE, MHAWBUIYaIbHO-KOHKPETHOE TIPEAIIICaHUE T10
MIPUMEHEHMIO HOPM IIpaBa K YCTaHOBJEHHBIM B cyAeOHOM pa3dupa-
TeJbCTBE (PaKTaM U IMPABOOTHOILIEHUSIM.

Bynyuu o0s3aTeIbHBIM K UCIIOJHEHMIO, PEIlieHUe, TAKUM 00pa3oM,
SIBJIIETCSI CPEACTBOM 3allUThI CYObEKTUBHBIX IIPaB JIML, 00paTUBIINXCS
B CyJ 3a pa3pelleHheM BO3HUKIIErO MaTepraIbHO-IIPAaBOBOIO CIIOPA.

B Teopum rpaxkmaHckoro Ipoiecca pa3indaloT 00uecmeeHHo-noau-
muueckoe 1 iopuduieckoe 3Havenue cyneoHoro pemeHust. OoujecmeenHo-
noaumu4ecKkoe 3Ha4eHue pelieHus IMPOosIBISIETCS B TOM, YTO OHO obecIie-
YMBaeT OXpaHy JUYHBIX, OOIIECTBEHHBIX ¥ TOCYIapCTBEHHBIX MHTEPE-
COB, SIBJISIETCSI CPEIACTBOM BOCIIMTAHUS (PU3NYECKUX U IOPUANYECKUX
JIMLI, OKa3bIBaeT NPO(pUIaKTUUECKOE BO3IEIICTBUE HA peallbHbIX U M0-
TeHLMAIbHBIX [IPABOHAPYILIUTEIICHA.

FOpuduueckoe 3navenue pellieHUs 3aKII0YACTCSI B TOM, UTO STUM aK-
TOM pa3pellaeTcs CIOPHOE MPaBOOTHOLIEHNE, a BCTYIIMBIIEE B 3aKOH-
HYIO CHIIy cyieOHOe pellieHue 00s13aTeJIbHO JJI UCITOJHEHUS BCEMU
YUPEXKIACHUSIMU, OPraHU3alUsIMU, TOKHOCTHBIMHU JIMIIAMM U Tpakaa-
HaMM Ha Bceil Tepputopuu Poccun.

Haunnas ¢ 1995 r., Xorma ObUIM BHECEHBI U3MEHEHUS U JOIIOJTHEHUS
B I'TIK PC®CP 1964 r., moMUMO pellleHNsI BO3MOXKXHO U BBIHECEHUE
3204YHOIO pelleHnsA. 3a0YHOe pellleHre MOXHO pacCMaTpUBaTh KakK pa3-
HOBUIHOCTD CYAeOHOI0 pelleHUs, KOTOPOe BBIHOCUTCS IO OOILIMM Ipa-
BWJIAM I'PaXKIaHCKOIO CYIOIIPOMU3BOACTBA, HO C HEKOTOPBIMU MCKITIOUE-
HUsIMHU, ycTaHoBJIeHHbIMU B [TIK P®.

K 0CHOBHOMY OTJIMYMIO 3a0YHOTO PELIeHUs] OT CyAeOHOI0o PeleHMS
MOXHO OTHECTH IIPOBEIeHME 3a0UHOI0 IIPOU3BOJACTBA, IS KOTOPOTO
XapaKTepHO OTCYTCTBHE OTBETUMKA, U3BEIICHHOIO HaIexKallnuM oopa-
30M O BpEMEHU U MecTe CyIeOHOro pacCMOTPEHUsI Jiejia, HO He SIBUBILIE-
rocsI M He 3asgBUBIIETO MMMCbMEHHOM MPOChOBI O PACCMOTPEHUH Niejia B
€ro OTCYTCTBME, OTPAaHMYCHHUE UCTLA B PACIIOPSIUTEIbHBIX TEICTBUSIX
(ucTel] He BIIpaBe U3MEHUTH MPEAMET, OCHOBAHME MCKA, YBEJIUUYUTh
pa3Mep MCKOBBIX TPEOOBaHUIT), YTO OTpaxkaeTcs B COMEPKAHUU 320U~
HOTO pelleHus.

ITo kaxxmoMy TpaxkIaHCKOMY JIeJIy CyJ TTOCTAHOBJISIET 1O O0IIeMy
MPaBUJIY OHO peIlIeHHE.

§ 2. TPEBOBAHUS, NPEQbABNAEMBIE
K CYQEBHOMY PELLEHWIO

Cyne0Hoe pelienne — 3TO BBIHOCHMOE MMEHEM rocyaapcTBa MmocTa-
HOBJICHWE OTHOCHUTEJLHO CYIIECTBA CTIOpa CTOPOH B UICKOBOM ITPOM3-
BOJICTBE, a TAaKXXe OTHOCHUTEJIBHO 00BeKTa Ipoliecca B Jesie 0co60ro
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MPOU3BOJICTBA WU B JIeJie, BOSHUKIIIEM U3 MyOJUYHBIX MPAaBOOTHOIIIE-
HUI.

B cooTBeTcTBUU € TpaXkIaHCKKUM IpoliecCyalbHbIM 3aKOHOIATEIIb-
CTBOM CYIIIECTBYET OCOObII MOPSIIOK MOCTAHOBJICHUST U MTPOBO3TIAlIIe-
HUS CyAeOHOTO PeIIeHMS:

* CyJ BBIHOCUT peleHue nMmeHeM Poccuiickoii @enepaunu;

* pellleHHe BBIHOCUTCSI B OTAEJHHOM IIOMEIIEHUM (COBeIlaTeIbHas
KOMHaTa), B KOTOPOM MOT'YT HaXOIUThCS TOJIHKO BXOISIINE B COCTAB
cyna auua. 3anpelleHbl KaKue-JI1u00 MHbIE CIIOCOObI OOILEHMS C JIU-
HaMM, BXOOSIIMMU B COCTaB Cyda, Hampumep TejaeoHHasl, CIIyTHU-
KOBasl CBSI3b, DJIEKTPOHHAS TIOYTa U T.11.);

* MpaBWIa TPakKAaHCKOIO CYIONPOU3BOACTBA YCTaHABAMBAIOT TaKoe
TpeOOBaHUE K TOPSIAKY MIPUHSITUS PELICHUSI, KOTOPOE OIpeaessieTCs
dopmyItoit — TaitHa coBemaTeIbHOM KOMHATHI. COOTI0NCHIE TATHBI
COBELIaHUs CyIell paccMaTpMBaeTCsl Kak MpoleccyaabHasl TapaHTUs
He3aBUCUMOCTH cyaeit. [IpruHUIMIT He3aBUCUMOCTHU 3aKperuieH cT. 120
Konctutyuuu PD u BoIpaxkaeTcst B TOM, YTO CYAbU IIPU OCYILIECTBIIE-
HUM TPaBOCYAUs MIPUHUMAIOT CyAeOHbIe aKThl 0€3 BIMSHUS KaKUX-
JINOO OPraHOB U JIMILL U OCHOBBIBAIOTCSI TOJIbKO HA HOPMATUBHBIX aK-
tax. ['TIK P® yka3biBaeT Ha 3aIpeT coo0I1IaTh KOMY ObI TO HU ObLIO
CBEEHMUS O COMEePKaHUM OOCYXIECHUS IIPU IPUHSTUU CyIeOHOTO aK-
Ta, O TMO3ULIUM OTAEIbHBIX CyAeii, BXOAUBIIMX B COCTaB Cy/a;

* pelieHre TPUHUMAETCsT OOJBITMHCTBOM TOJIOCOB, MPENCeaaTebCT-
BYIOIIMIA MOAAET roJIoC MOCIEIHUM;

* CyIbsl, OCTaBIIMIICS B MEHBIIMHCTBE, BIPaBe U3JI0XUTh B MMCbMEH-
HOM BHJIe CBOE 0C000€ MHEHHUE, KOTOPOE TIPHOOIIAeTCs K ACTY;

* CyIl OCHOBBIBAET CBOE pEIICHME JIUIIb Ha TEX TOKa3aTeJbCTBaX, KOTO-
pble ObLIM MCCIeT0BaHbI B CYyAeOHOM 3acelaHUN;

* cyneOHOe pellleHue B 1IeJIOM JIM0O ero pe3oII0THBHAs YacTh Orjalia-
IOTCS IPENCEeNaTeIbCTBYIOIINM WU OQHUM U3 CYNEH;

* BCE IPUCYTCTBYIOIIME B 3aje CyAeOHOro 3acenaHusl, He UCKIoYas
COCTaBa Cy/ia, BbICJIYIIMBAIOT CyIeOHOE pellieHre CTOS.

I'TIK P® B cT. 198 comepxuT TpeOOBaHMSI, IPEABSIBIIEMbIE K CTPYK-
Type U colepKaHuo cyaedHoro pelieHusi. CynedHoe pelleHre COCTOUT
U3 YETBIPEX YaCTE:

* BBOIHOI;

* OIMCaATEIbHOI;

* MOTMBUPOBOYHOM;

* PE30JIIOTUBHOM.

Kaxnas yacTh cyneOHOro pelieHus uMeeT cBoe (PYHKIIMOHAIbHOE
Ha3HAuYCHMUE.

B 6600n0il wvacmu cyneGHOTO peleHnsT yKa3bIBalOTCS: 1aTa U MECTO
MNPUHSTUS PEeLIeHUs, HANMEHOBaHKE 1 COCTaB Cylla, CBEIEHMUS O CeKpe-
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Tape cyaeOHOro 3aceiaHusi, CTOPOHAX U APYTUX JUIlaX, yYaCTBYIOLINX B
nejie, 0 MpeACTaBUTENISIX, TIPEeIMETe CIiopa MJIn 3asiBJIEHHOM TpeOoBa-
HUU.

CBejieHUs] BBOJIHOM YacTU pacrojaraloTcsl B KOMITIO3UILIMU CYe0-
Horo penreHus Mexay cioBamu « Amenem Poccmiickoii @eaepamuu» 1 10
CJIOB «YCTAHOBIJI».

Onucamenvhas wacme NOJXKHA colepKaTh TpeOOBaHUE MCTIIA, BO3pa-
JKEHMS OTBETYMKA U OOBACHEHUS IPYIUX JIML, y4aCTBYIOLIUX B JEJIE.

Cyn usnaraeT nepBoHavYaIbHbIE U BCTPEYHbIC TPEOOBAaHUS U MX 000-
CHOBaHMeE; BO3paXKEHUS U UX 0OOCHOBAHMUE.

OnucarenbHast 9acTh 3akaHUYMBaeTcs pa3oii «McciaenoBas 00cTos-
TeJbCTBA J€jia, 3aC/AyIIAB 00bACHEHUS CTOPOH M JAPYIHX JIMII, YYACTBY-
IOLIMX B JieJie, CyJl CYUTAET, UYTO UCK MOJIEKHUT YAOBJIETBOPEHUIO (MOJI-
HOCTBIO MJIH YACTHYHO, HE MOJJIEKHUT YIOBJIETBOPEHHIO) MO CJIEAYIOIMUM
OCHOBAHMSIM».

Momuesuposounas wacmes cyaqeOHOIO pellleHUs YKa3bIBaeT Ha OKOHYA~
TeJIbHBINM BBIBOJI Cy/la IO JIEJTy M eT0 000CHOBaHUE.

B MOTHMBUPOBOYHOI YaCTU PEIEHUS 00AXCHbL OblMb YKA3aHbL: 0OCTO-
STeJIbCTBA Aejia, YCTAHOBJICHHBIE CYIOM; I0KA3aTeIbCTBA, Ha KOTOPBIX
OCHOBaHBI BBIBOJBI Cy/a; MOBOJBI, IO KOTOPBIM CY/ OTBEpraeT Te WJIN
WHbBIE J0KAa3aTeJIbCTBA; HOPMBI IIpaBa, KOTOPHIMU PYKOBOICTBOBAJICS
Cy[ IIPY BBIHECEHUHU PEILICHUS.

3akaHYMBAETCS MOTMBUPOBOYHAS YacTh (hpa3oii «C yueToM n3JI0xkKeH-
HOTr0, HA OCHOBAHUM (NMPHUBOIATCSA HOPMbI MATEPHAJILHOTO NMPaBa) U PYKO-
BOJICTBYSCh CT. (HOPMbI TIPOLIECCYATBLHOTO TIpaBa, O0bIYHO cT. 12, 198),
CY/ pelmi».

MupoBoii Cyibsi MOXET HE COCTaBJISITh MOTHBHUPOBAHHOE pEeIlIeHME
cyla o pacCMOTPEHHOMY MM Jeidy. B ciyyae mocTyruieHus OT JIMII,
YYaCTBYIOIIIUX B JieJie, UX MPeACTaBUTENIel 3asiBJICHUS O COCTaBJICHUN
MOTUBHPOBAHHOTO PEIIeHUs Cyla MUPOBOI CyIbsI 00sI3aH COCTaBUTH
MOTHBHMPOBAHHOE pellieHHEe B TeUeHHUe 5 THeil. 3aKoHoAaTe b YCTaHOBUII
CPOK ISl TIOIaYM TAKOTO 3asIBJICHUs: B TeUeHUE 3 THEU co MHS OObsIBIIe-
HUSI PE30JIIOTUBHOI YacTU pelleHus Cyaa, €CIu Juila, yIacTBYOIIe B
Jiesie, MX MPeACTaBUTEIM IPUCYTCTBOBAIM B CyAecOHOM 3aceIaHUU U B Te-
yeHue 15 mHelt co mHS 00BSBIEHUS PE30JTIOTUBHON YacTU PelIeHUs
Cyla, €CJIM JWIa, yYaCTBYIOIIMUE B JIEJIE, UX MPEICTABUTEIN HE TTPUCYT-
CTBOBAJIX B Cy/IcOHOM 3acelaHUM.

Pezontomusnas wacme penieHus: — OKOHYATEIbHBIN BBIBOJ Cyla 00
YIOBJIETBOPEHUM MM 00 OTKa3e B YIOBJIETBOPEHUN MCKa (3asIBJIEHHOTO
TpeboBaHus1). B Hell Takke MPUBOAUTCS pacipenesieHue CyaeOHbIX pac-
XOJ0B, ITOPSIIOK 00XKaJIOBaHUS pELIeHUs Cya.

JaHHBII BBIBOI M3araeTcsl B (bopMe KpaTKOro mprkasa (B3bICKaTh,
0053aTh, BOBMECTHTb, OTKA3aTh U JP.).

167



Tpebosanus k cydebromy pewernuro. OCHOBHBIC TpeOOBAHUSI, IIPEAb-
SIBJISIEMBIE K CyIeOHOMY pellleHUI0, — eT0 3aKOHHOCTh M 00OCHOBAH-
HocTb (cT. 195 TTIK PD).

DT TpeOOoBaHMS HAMpPaBJIEHbI HA TO, YTOOBI 3AIIUTUTH HAPYIIIEHHOE
(ocnapuBaemoe) TIpaBo, BOCCTAHOBUTH 1 00ECIIEYUTh BO3MOXKHOCTD €r0
HaJJIeXXalllero OCyIIeCTBICHMS, OKa3aTh BOCIIUTATEIbHOE BO3/IeiiCTBUE
Ha YYaCTHUKOB CyJIONIPOM3BO/ICTBA.

Pewenue si6asiemes 3aK0HHbIM B CITydae, KOTJa OHO IMPUHSITO TP TOY-
HOM COOJIIOIEHNH HOPM IIPOLIECCYaIbHOIO MpaBa U B IIOJJHOM COOTBET-
CTBMM C HOpPMaMU MaTe€pUaJIbHOTO IIpaBa, KOTOPbIe IPUMEHUMBbI K JaH-
HOMY TIPaBOOTHOIIIEHWIO, WJIM OCHOBAHO Ha TOYHOM NPUMEHEHUU B
OIlpee/ICHHBIX CIyJasx aHaJIOTUM 3aKOHA WX aHajoruu mpasa (CT. 1,
4. 3 cr. 11 T'TIK P®).

Pewenue cyda cuumaemcs HezakonHbiM C TOUKU 3pEHUST MaTepUalb-
HOTO IpaBa, €CJIU CYI:

1) npuMeHWI 3aKOH, He MOIJIeKaIU MPUMEHECHUIO:

2) He TIPUMEHWII 3aKOH, TTOJIEXXaIUil MPUMEHEHUIO;

3) HenmpaBUJILHO UCTOJIKOBAJI 3aKOH.

Pewenue cyda cuumaemces 060cHO8aHHbIM, €CIIA BHICKA3aHHBIE B HEM
CYXIEHUS TIOJTHOCTBIO COOTBETCTBYIOT YCTAHOBJICHHBIM CYIOM OOCTOSI-
TEJILCTBAM, €CJIM B HEM M3JIOXKEHBI BCe UMEIOIINe 3HaYeHUE IS iejia 00-
CTOSITEIbCTBA, BCECTOPOHHE U ITOJIHO BBIICHEHHBIE B CYIeOHOM 3acela-
HUMU, IPUBEACHBI OTBEYAIOIINE TTPEABSIBISIEMbIM TPEOOBAHUSIM J0Ka3a-
TEJIbCTBA B ITOATBEpXaAeHNE C(OPMYIUPOBAHHBIX CYIIOM BBIBOIOB 00
YCTAHOBJIEHHBIX OOCTOSITEJILCTBAX JIejIa, IIpaBaxX U 00s13aHHOCTSIX CTOPOH.

Pemrenue cyna, ucxonst u3 u3J0KEHHOTO, CYUTAETCSI 0OOCHOBAH-
HBIM, €CJIN:

1) cymom ucciienoBaHbl BCe 00CTOSATEIbCTBA, UMEIOLIME 3HAYCHUE
IUISL iena;

2) B OCHOBY peIlIeHUs Cyla IOJOXEHBI TOJILKO T€ OOCTOSITEIbCTBA,
KOTOpBIE CYA YCTAHOBUIJI C IIOMOILIBIO OTBEYAIOIIUX IIPEIbIBISIEMbIM
TpeOOBaHUSAM JOKA3aTeJbCTB, HEMOCPEACTBEHHO MUCCIEIOBAHHBIX UM B
3aJjie CyJIeOHOTro 3aceIaHmsl;

3) BBIBOABI Cy/ia O IIpaBaxX M 00SI3aHHOCTSX CTOPOH, pacIipenc/ieHue
CyIeOHBIX PacXOI0B U T.I1. COOTBETCTBYIOT 00OCTOSITEICTBAM Jea.

Pewenue cyoa sieasiemcs 6e3ycao6mbim, €CIM B HEM Y€TKO U MCUEPITbI-
Balolle M3JIOKEHBI TTOPSIAOK U CIIOCO0 ero UCIIOJIHEHMSI.

TpeboBaHue 6€3yCJIOBHOCTH O3HAYAET, YTO JIEUCTBUE CYIeOHOTO
peIIeHUsT HE MOXET CTaBUThCS B 3aBUCHMMOCTb OT HACTYILJICHUST WU
HEHACTYIUICHUS KaKux-J1ubo yciaoBuii. OHO MOJKHO OBITh OKOHYA-
TEJbHbBIM.

Hcnpasaenue onucok u 6HuIX apupmemuuecKux ouu60k B pelieHun
cyna (4. 2 ct. 200 I'TIK P®). Cyn MOXeT 110 CBOeii MHULIMATUBE WK T10
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3asBJICHUIO JIUII, YIACTBYIOIIUX B JeJie, UCIIPABUTh NOIYIIIEHHBIE B pe-
IIEHUU OIMCKU WIM SIBHbIE apu(MEeTUIeCKIE OLIMOKH.

Bomnpoc o BHeceHUM KMCIIpaBICHUI B pelllieHre Cylda paccMaTpuBa-
eTcs B cyaeOHOM 3acenanuu. JInia, yuacTBylouye B aejie, U3BeIIaloTCs
0 BpEMEHHU M MeCTe CyIeOHOro 3acelaHus, OMHAKO X HesBKa HE SIBIISI-
€TCsI IIPEISITCTBUEM K pa3pellieH1IO JaHHOTO BOIIPOCa.

JononnurenbHoe pemenne. Cyn, TPUHSIBIIMI PEIIEHUE 110 eIy, MO-
Jcem 1O CBOE MHULIMATUBE WJIU 110 3asiBJICHUIO JIMII, YIACTBYIOIIUX B
Jiesie, TPUHSTD TOMOTHUTEbHOE PEeIlIeHUE, €CIIN:

1) mo kakoMy-1100 TpebOBaHUIO, IO KOTOPOMY JIM1Ia, Y4aCTBYIOIIE
B IieJie, IPeICTaBIIsUIM JOKAa3aTeIbCTBA U JaBalli 00bsICHEHUs, He ObLIO
MIPUHSTO pelieHne Cya;

2) pa3pelluB BOIIPOC O IpaBe, Cyl He yKas3asl pa3Mep IPUCYKICHHOMI
CyMMBbI, UMYIIIECTBO, MOJJIeXKalllee repeaade, Uin IeiMcTBUSI, KOTOpbIe
00s13aH COBEPIIIUTH OTBETUUK;

3) He pa3pelleH BOIPOC O CyAeOHBIX pacxoaax.

HoromHuTeNbHOE pellieHre TTIPUHUMAETCS CYJIOM TOCJIe pacCMOTpe-
HUs YKa3aHHOTO BOIIpOCa B CyIeOHOM 3acelaHUM 1 MOXET ObITh 00XKa-
JIoBaHO. Ero 1omycTuMo oCHOBBIBAaTh MCK/IIOYUTEILHO Ha (pakTax, ycTa-
HOBJIEHHBIX MIPU CYyAeOHOM pa30upaTesIbCTBE IeIa.

KpomMme Toro, mpoueccyaibHbIld 3aKOH OOIIYCKAeT BO3MOXHOCTh
pasesicHenus peuterus cyoa (ct. 202 TTIK PD).

HenoHsTHO M3/I0KeHHOE [JIsI CTOPOH M MHBIX JIWII, Y4aCTBYIOIINX B
Jiesie, pelleHue 3aTPyIHSIET ero UcrojHeHue. B mogoOHbIX ciaydasx cyn
T10 3asIBJIEHUIO JIUII, YYaCTBYIOIIUX B JeJie, CYIeOHOTO MpUCTaBa-NUCIOI-
HUTEJIS BIIpaBe pa3bsCHUTH CBOE pellIeHHE, HE U3MEHSISI €ro comepKa-
HUs.

Pa3zbsicHeHMe norycKaeTcsl, eCiIu pellieHre cyaa He TTPUBEIEHO B MC-
MOJIHEHUE U HEe UCTEK CPOK, B Te€YEHUE KOTOPOIO MOXET OBbITh IIPUHY-
JUTEIbHO UCIIOJHEHO.

3akoHHas cuJia CyAeOHOro pemeHnss — CBOMCTBO CyIeOHOTO pelle-
HUsI, 3aKJII0YalolIeecs B er0 0053aTeIbHOCTHU IS JIMLI, Y4AaCTBYIOLIUX B
niesie, ISl IpYTUX TpaXaaH U OpTaHu3aluid, a TakKe ISl Cyna, ero BbI-
HECIIIETO.

3akoHHas cujia CyaeOHOro pelleHusl TakxKe 03HayaeT ero Heomnpo-
BEPKMMOCTb, UCKIIOUUTEJIbHOCTh, 0013aTeIbHOCTD, MPEI0ANIIAATb-
HOCTb U UCIIOJIHUMOCTb.

HeonposepKuMocTh Cyae0HOr0 pelieHns 3aK/I11049aeTCsl B HEIOIIYCTH -
MOCTM 00XaJJOBaHMSI M OIPOTECTOBAHMS BCTYMNHUBIIETO B 3aKOHHYIO
CUJTY CyIeOHOTO pelleHus.

Bo3sMozkeH nmepecMoTp BCTYMUBIIETO B 3aKOHHYIO CUJTy peIlleHUs B
MOpsIIKe Haa30pa WM 110 BHOBb OTKPHIBIIMMCS OOCTOSITEILCTBAM.
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M cKI0YnTeIBHOCTD CyAe0HOr0 pelieHusi — HeBO3MOXHOCTD ITOBTOP-
HOro oOpallleHus B Cyll C UCKOM WM UHBIM 3asiBJIEHUEM, pa3pelieHHbIM
BCTYMUBIIUM B 3aKOHHYIO CUJTY CyIeOHBIM PelIeHUEM.

O0s3aTebHOCTD CyAe0HOr0 pelleHus 3aKJII0UaeTCsI B HEYKOCHUTE b~
HOM COOJIIOICHUH pELIeHUs] BCeMU OpraHaMu, OpraHU3alUsIMU, JOJIXK-
HOCTHBIMU JINIIAMU U TPpaKIaHaAMMU.

[IpeoauuuanbHOCTh PeHIEHUsI COCTOUT B TOM, UYTO OOCTOSITENIbCTBA,
YCTaHOBJIEHHBIE CYIOM, BCTYMUBIIUM B 3aKOHHYIO CUJTy CyIeOHBIM TO-
CTaHOBJICHUEM I10 paHee PACCMOTPEHHOMY ey, 00s13aTe/IbHBI IS Cy/ia
M IpYyTrUX Y4aCTHUKOB ITpoliecca.

HcnoTHUMOCTh CYIeOHOTO pelennsi — BHIHECEHHOE U BCTYMUBIIEE B
3aKOHHYIO CHIIy pellleHue cyJa SIBISIeTCsS 00s3aTeJIbHBIM K UCITOJTHE-
Huto. OTaesbHbIe cyaeOHble PellieHUs MoIeXaT HeMeaJIeHHOMY UC-
MOJTHEHUIO.

3aKoHHasl cujia pelleHus] UMEET cyOseKmusHvle N 006eKmusHble TIpe-
nenbl. CyoObeKTUBHBIE TIPeAesibl OrpaHUYEHbl KPYTOM JIMII, y4acTBY-
IOIIMX B Aejie, a 00beKTUBHbIE — MPABOOTHOLIEHUSIMHU U (haKTaMHu,
YCTAHOBJIEHHBIMU CYIOM IPU pa3pellieHUU IPpak1aHCKOro Jea.

§3. CYLUHOCTb U 3HAYEHWE 3AO4YHOI0 PELLEHUS

3a04YHOe MPOM3BOJCTBO, KaK U MPUKA3HOE, OTHOCUTCS K YIIPO-
IEHHBIM CITOCO0aM pa3pelieHus rpakIaHCKIX TTPaBOBBIX KOH(MJIMKTOB.
3aouHoe NpPOM3BOACTBO — PACCMOTPEHME B COTJIACHS UCTIIA IPax-
JAHCKOTO JieJIa B OTCYTCTBUE HESIBUBIIIETOCS HAJIEKAIINMM 00pa3oM U3-
BEIIEHHOTO O MECTe U BPEMEHMU CyIeOHOro 3aceaHusl OTBeTUMKA, He
COOOIIMBILIETO 00 YBaXKUTEIBHBIX TPUUYMHAX HESIBKU M HE TIPOCUBIIIETO
0 PAaCCMOTPEHUU JieJia B €T0 OTCYTCTBUE.

HecMoTpst Ha TO 4TO 3a09HOE MPOM3BOACTBO — 3TO PeallbHOE CPEli-
CTBO 00OecreueHs CBOEBPEMEHHOCTH TIPABOCYIUSI, UCTEI] MOXET ObITh
He COTJIaCeH ero MPUMEHUTD. [IpMIMHOM 3TOT0, KaK MPaBWIIO, SIBIISICTCS
oraceHne OTMEHBI 320YHOTO PEICHUS M3-3a HAJINYUs Y OTBETUMKA Be-
COMBIX JIOKA3aTeJIbCTB U YBAXUTEIbHBIX IIPUUMH €r0 HESIBKU B CyIeOHOE
3aemanue. B 0013aHHOCTH CYIbH BXOIUT OOBSICHUTH MCTILY TIpaBHJIa 3a-
OUYHOTO MPOU3BOJICTBA, €TO MOCIEACTBUS, O HEBO3MOXHOCTU U3MEHUTh
TIpeIMeT WJIM OCHOBaHWE MCKa, YBEJIMUUTH pa3Mep MCKOBBIX TpeGoBa-
HMi1 B paMKaX 3a09HOTO ITPOM3BOICTRA.

CoracHo ct. 234 TTIK P® nipu paccMoTpeHUU elia B TIOpsIIKe 3a-
OYHOTO ITPOM3BOJICTBA CYJI IIPOBOIMT CYIeOHOE 3acemaHre B O0IIeM Io-
pSIIKE: MCCIIeNyeT 10Ka3aTe/IbCTBa, MPeACcTaBIeHHbIC JULAMU, YIacTBY-
OIIUMU B JIeJie, YIUThIBACT UX JOBOIBI U TIPUHUMAET pellleHUe, KOTO-
poe MMeHyeTCs 3a09HbIM. KOTHsI 3209HOTO pellleHHsI Cyaa BBICHLIACTCS
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CTOpOHE, HE SIBUBIIEICS B CyleOHOe 3aceaHue, He MO3IHee TPeX JHEeH
co aHd BbiHeceHus pereHus (cr. 236 I'TIK PD).

ConepkaHKe 32a04HOI0 PelleHUs He UMeeT IIPUHLMITUAIbHbBIX OT/IU-
4yuii; oHo onpenensercs: TpeboBaHussMu cT. 198 I'TIK P®. K ero oco-
OCHHOCTSM MOXHO OTHECTH JIMIIb YKa3aHUE B PE30JIOTUBHOM 4acTH
CpOKa M MOpsiaKa Iogadyu 3asiBjieHuss 00 OTMEHE 3TOro pelleHUs cyaa
(1. 2 ct. 235 TTIK PD).

OTBeTYMK BIIpaBe IOAaTh B Cy/, IPUHSBIINMI 3a04HOE pellieHue, 3a-
sIBJIECHUE O €r0 OTMEHE B TeueHue 7 IHei CO IHS BpyYEeHUs eMy KOITUU
storo pemreHus (4. 1 c¢t. 237 I'TIK P®), unm 1 Mecsima co THS BBIHECE-
HUs OIpeleIeHUs cyla 00 OTKa3e B yIOBJIETBOPEHUHM 3asiBJICHUSI 00 OT-
MEHE 3a09HOTO peleHus (aneursims). 3asBaeHre 00 OTMEeHE 3a09HOT0
pelleHus Cyaa IMOANNCHIBACTCS OTBETYMKOM WIIM IIPY HAJIMYUK ITOJTHO-
MOYHS €ro IpeACTaBUTEIEM U MIPEACTABIISIETCS B CYI C KOMUSIMU, YUCIIO
KOTOPBIX COOTBETCTBYET YMC/Y JIMLI, YYACTBYIOLIUX B Jeje. 3asBieHue
00 OTMEHE 3a0YHOT0 PELICHUsI He MOMIEKUT OIUIaTe TOCyIapCTBEHHOM
MOILIMHOM.

Cyn, mojy4uB 3asiBieHHe 00 OTMEHE 3a0UHOTO pPellleHMsI, U3BeIaeT
JIMII, YYaCTBYIOIIMX B JIeJie, O BpEMEHU U MECTe pacCMOTPEHUS 3asiBJe-
HYs, HAIIpaBJISIET UM KOITMU 3asiBJEHMSI 00 OTMEHE 3a04HOI'0 pELIEeHUsI
M IIpUIaraeMble K 3asIBIICHUIO MaTepUalbl.

OTMeHa 3a04HOT0 PELIeHUs] MOXET UMETh MECTO IIPU HAJIUYUU JBYX
00CTOSITEJIbCTB B COBOKYITHOCTH:

* HesIBKa CTOPOHBI B CylIeOHOe 3aceqaHue Oblia BbI3BaHA YBaXKUTEIIb-
HbIMM IIPUYMHAMHU, O KOTOPBIX CTOPOHA HE MMeJia BO3MOXHOCTU CO-
OOILLUTH 3a0J1arOBPEMEHHO CYL1Y;

* CTOpPOHA MpeICTaBWIa J0KA3aTeIbCTBA, KOTOPhIE MOIYT ITOBJIMATh Ha
coJliep>KaHue MPUHSITOTO 3a0YHOTO PEIICHUS.

B ciyyae oTMEHBI 3a0YHOTO peIIeHUs] CYIOM, BBIHECIIUM 3TO pelle-
HUe, paCCMOTPEHUE JieJia 110 CYLIECTBY BO30OHOBIISIETCS U BEAETCS 110
npasmiaM, ycranoBlieHHBIM [ TIK P®. BeiHeceHHOe pelreHne B ciaydae
HEsSIBKM OTBETYMKA ITIOBTOPHO He OYIET SIBIATbCS 3a04HbIM. HesiBUB-
LIMICS OTBETYUK HE BIIpaBe MOBTOPHO HAIMPaBJISATh B CY[ 3asiBJIEHUE O
IepPeCcMOTpe 3TOTO pellleHUsI KaK 3a09HOTO.

Ecnu ucrel Bo3paxkaeT OTHOCUTENILHO PACCMOTPEHUS Jiejia B I10-
psIKe 3a09YHOTO TTPOU3BOJCTBA B OTCYTCTBUE OTBETYMKA, CYI OTKJIaIbl-
BaeT pacCMOTPEHME [iejla U HAIIpaBJIsIeT OTBETUYMKY M3BEIIEHHE O Bpe-
MEHU U MeCTe HOBOI'O CyIeOHOT0 3aceqaHMusl.

BBeneHue B rpakaaHCKOe CYIONPOM3BOICTBO YIIPOIIEHHBIX MPOIIe-
Iyp cyaeOHOro pa3doupaTe/bcTBa — HEOOXOAMMBIIA ITyTh peLIeHUs IIPO-
GJeMbl 3arpy>K€HHOCTU CYAOB U HEAUCLUMIJIMHUPOBAHHOCTH JIUII,
YYaCTBYIOLLKX B J€JIE.
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§4. OMNPEAENEHWS CYOA NEPBON UHCTAHLMM

OnpenenieHnsiMM Ha3bIBAIOTCS TIOCTAHOBJIEHUSI, KOTOPBIE CYII TTep-
BOU MHCTAHIIMU BBIHOCUT MO BOMIPOCAM, BO3HUKAIOIINM B CBSI3U C pa3-
OUpaTeIbCTBOM IPAXKIAHCKOTO JIeJia.

OnpeneneHuss MOTYT ObITh BBIHECEHBI Ha JII000M cTaauu pa3oupa-
TeJIbCTBA Jiejia B Cy[e MEePBO MHCTAHIIMU (HANIpUMED, OTIpeAeieHUE O
BO30YXXIEHUM TPAXIAHCKOTO JeJla, 00 OTBOAE CyIbU, O HA3HAYEHUU
9KCMEPTU3BI, O IOMYCKE B MIPOIIECC TPETHETO JINIIA, 3asIBJISIOIIETO CaMO-
CTOSITEJIbHbIE TPeOOBaHUSI, U T.]I.)

B dopme ompeneneHunii BBIHOCSTCSI BCe ITOCTAaHOBJICHUS cyda Iep-
BOW MHCTaHIIMU, KOTOPBIMU JIEJI0 HE pa3pelraeTcs Mo CyuecTry. B Hux
BBIPAXKaeTCcsi MHOTOOOpa3Hasi pacropsiiuTeNIbHas AeSITETbHOCTD Cy/ia.

OnpeneneHnus: MOXHO KiaaccuUIIMPOBATh MO TPeM MpU3HAKaAM!
cybsexmy, popme, codepicanuro.

[To cy0BexTy: onpeneneHus ObIBAIOT €MMHOIUYHBIMU U KOJUIErMallb-
HBIMU.

[To dopme: ompenesieHNsT MOTYT OBITh B BUJIE OTIEIBHOTO TTUChMEH-
HOTO TOKYMEHTA WM B BUJIE YCTHOTO MpeArucaHusi cyna (Cyabu), 3aHe-
CEHHOTO B ITPOTOKOJI CyIeOHOTO 3aCeqaHUsI.

[To conepxkanuio: onpeneaeHus MOAPa3AEISIOTCS HA TOATOTOBU-
TEJIbHBIE, IPECEKATEIIbHBIC, 3aKJIIOUUTEIIbHBIE U YACTHBIE.

IlooeomosumenvHbiMu onpedenseHusmu pa3peliaroTcs Mpoleccyallb-
HBIE BOITPOCHI, CITOCOOCTBYIOIINE HOPMAIBHOMY Pa3BUTHIO WJIN JTBUXKE-
HUIO Jejia, o0ecIeyeHUI0 cyaeOHOro pelieHus, OTBeUawIllero Bcem
TIPEIBSIBISIEMBIM TPEOOBAHUSIM.

Ilpecexamenvhble onpedenenus MPerpaxaaoT JUO0 BOSBHUKHOBEHUE
Tpoliecca Mo KOHKPETHOMY eIy, TNO00 MPOU3BOICTBO 1O HEMY. B kaue-
CTBE MPUMEPOB MOXHO Ha3BaTh OMpE/e/IieHUs: 00 OTKa3e B MPUHSITUU
WICKOBOTO 3asIBJIEHUST; 00 OCTABJICHUHU 3asIBJICHUS O€3 ABVKEHUS; O TIpe-
KpallleHUU POU3BOJICTBA 10 feity. MMu neso mo cyiiecTBy He pa3pe-
IIaeTcsl, HO pa3dMpaTesIbCTBO U pa3pelleHUE eIa CTAHOBITCS HEBO3-
MOXHBIMU.

3akawuumenvHvle onpedeseHus 3aBepilaloT MPOU3BOACTBO B CyJe
MEepBOM MHCTAHLIMU 03 yperyJIMpoBaHUs criopa 1 0e3 MPUHSTHUS Cyaeo-
HOTO pelIeHUsI.

K HuM, B 4acTHOCTHU, OTHOCSITCS OMNpeae/ieHusi: 00 YyTBEPXICHUN
MUWPOBOTO COTJIAIIEHNUS; O MPEKPAIIeHNUU Aeaa MPOU3BOJCTBOM BBUIY
0TKa3a UCTLIA OT UcKa.

YacmHuvie onpedenenuss — 3TO TIpoliecCyalibHOE CPEICTBO pearupoBa-
HUs Cy/ia Ha BBISIBJIEHHbIE B XOJie CY/I€0HOTO pa30upaTe/bcTBa Hapyllie-
HUS 3aKOHHOCTHU OTAEJIbHBIMU TOJCKHOCTHBIMHU JIMIIAMU WJIW TPaXKaa-
HaMU, CYyIIIECTBEHHbIE HEJOCTATKU B pabOTe MPEANPUSITUIA, yUPEXKIe-
HUI, OpraHu3alrii, UX 00beAUHEHU, O0LIECTBEHHbIX OPTaHU3ALINA.
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OnpeneneHusi cyna 1o oo1emMy NpaBuly BBIHOCATCSI B COBEIIATE b-
HOIT KOMHATe B TTopsinKe, peaycMoTpeHHoM 4. 1 c1. 15 I'TIK PO,

B comeprkaHuu onpeneiaecHUsT pa3iddyaloT BBOAHYIO, OIMCATEIbHYIO,
MOTHBUPOBOYHYIO U PE30TIOTUBHYIO YACTH.

B onpenenennm doaxcrbt 6bims yKazamot:

1) nara 1 BpeMsl BBIHECEHUsI OIIPEACICHNS;

2) HauMeHOBaHUE Cy/la, BHIHECIIIETO OIpe/ieieHue, COCTaB cyaa 1
ceKpeTaphb CyJAeOHOT0 3aceqaHMsI;

3) nuia, yd4acTBYIOIIME B elie, IIPeaIMeT CIopa WIM 3asiBJICHHOE Tpe-
OoBaHUE;

4) Bompoc, 0 KOTOPOM BBIHOCHUTCS OTIpeAe/IeHNE;

5) MOTUBBI, 110 KOTOPBIM CYJI IIPUILIE]I K CBOMM BBIBOJAM, M CCHLUIKK
Ha 3aKOHBI, KOTOPBIMHU CYII PYKOBOICTBOBAJICS;

6) cyneOHOe ITOCTAaHOBJICHUE;

7) MOPSIOK U CPOK O0KaJIOBAaHMSI OIIPEAeIeHUS CyIa, €CIU OHO MO -
JIEXKUT 00KaJIOBAHUIO.

OnpeneneHue cyna orjiamaeTcss HEMeUIEHHO TTOCJIe €0 BHIHECEHMUS.

[Tpu pa3penieHUM HECIOXKHBIX BOIIPOCOB CY/I MOXET BBIHECTH OIIpe-
JieJleHKe, He YIasisiCh B COBelaTe/IbHYI0 KOMHaTy. Takoe orpenelieHue
3aHOCUTCSI B TIPOTOKOJI Cy1eOHOTO 3acenaHus (MMpOTOKOJIbLHOE Ompene-
JICHUE).

B onpenenenun, BBIHOCUMOM 0€3 yIajeHUsI B COBEIATEIbHYI0 KOM-
HaTy, TOJKHBI ObITh YKa3aHbI:

1) Borpoc, 0 KOTOPOM BBIHOCHUTCS OIpee/IeHUE;

2) MOTUBBI, II0 KOTOPBIM CYJ IPUILIE]I K CBOUM BBIBOJAM, U CCHUIKK
Ha 3aKOHBI, KOTOPBIMU CYyJ PyKOBOACTBOBAJICS;

3) cyneOHOe MOCTaHOBJICHUE.

DTU cyneOHbIe aKThl 00ECIeYMBAIOT pealn3alliio 3a1a4y rPaxkIaH -
CKOTO CYJOTPOU3BOACTBA MO YKPEMJIEHUIO 3aKOHHOCTHA U MPaBOIO-
psinKa, MpenynpeXaeHnIo TpaBoOHAPYIIeHW, (DOPMUPOBAHUIO YBAXKM-
TEJIbHOIO0 OTHOLIEHMS K 3aKOHY U CyLY.



Fmasa 12. YMPOLULEHHbIE (YCKOPEHHbIE)
NPOUEAYPbl PACCMOTPEHUA OEN

§ 1. O6wgue noaoxcenust 06 ynpouennotx (YCKopeHHbIX) npouedypax
paccmompenus dea

§ 2. Cyodebnvuii npuxas

§ 3. 3aounoe npouszeoocmeo

§ 4. Ynpowennoe npoussoocmeo

§1. OBLUKME NONOXEHUS OB YNPOLLEHHbIX (YCKOPEHHbIX)
NPOLLEAYPAX PACCMOTPEHUA AEN

Co3gaHne HeOOXOIMMBIX YCIOBU ISt 3 HEKTUBHOIO OCYIIE-
CTBJICHUSI MPABOCYAUSI K 00ECTIEUEHUS €T TOCTYITHOCTH SIBJISIETCS MPU-
OPUTETOM MPOBOAUMOIL CyneOHO-TIpaBOBOI pedopMbl. OTHUM U3 Mpa-
BOBBIX MEXaHU3MOB, TTO3BOJISIIONIUX CHSITh OCTPOTY CYIIECTBYIOIINX
npobJeM cyaeOHOM MPakKTUKU, SIBJSIETCS Pa3BUTHE YITPOILEHHBIX (YCKO-
PEHHBIX) TPOU3BOJICTB.

YckopeHue nBUXEHUS Jejia HepeaKo TpeOyeT yNnmpoIleHUs OT-
JeJbHBIX TIpolieayp (0e3 yiiepOa /11 OCHOBOTIOJIaTalOIIMX TTPUHIIMIIOB
rpaxkJaHCKOTOo Mpoliecca); ynpolleHue, Kak MpaBuio, MPUBOAUT K
YCKOPEHUIO pa30upaTeIbCTBa Iejia B Cy/IE.

B Hacrosimee Bpemst [TIK P® pazinuyaer mprukazHoe TPOU3BOACTBO,
320YHOE MPOM3BOJICTBO U YIPOILIEHHOE MPOU3BOACTBO. CaMbiM HOBBIM
SIBJISIETCS YITPOLIIEHHOE TTPOM3BOJICTBO.

AIIK P® u KAC P® He 3HaI0OT MHCTUTYTa 3a04HOIO ITPOM3BOACTBA,
OJTHAKO OHU 3aKperisieT 0COOEHHOCTH PACCMOTPEHUSI JIe]T B Mpolienype
YIPOIIEHHOTO MPOX3BOICTBA.

[TociienHre HECKOJBKO NECATUIETUI YIIpOIeHHbIe (YCKOPEHHBIE)
MPOUEAYPHl PACCMOTPEHUS AEN B TPAXXTAHCKOM U apOUTPaKHOM IPO-
lieccax pa3BuBajuich He3aBucuMo apyr ot apyra. [TIK P® perynuposai
BO3MOXHOCTb BBIHECEHMSI CyIeOHOT0 TIpUKa3a Mo HEKOTOPBHIM KaTero-
pusam neir, a AITK P® 3akperistii 0cOOCHHOCTH PacCMOTPEHUS psiaa
JIeJl B IIpolielype yIpolleHHOro npou3BoacTBa. [IpakTuka nokasana,
YTO 00€ MPOoLIEeAYPhl OKA3JIUCh B TOM MU MHOM Mepe d(P(PeKTUBHBIMU.

IToBblillIeHWE KayecTBa MPaBOCyIUsi 1 HEOOXOAUMOCTh YHU(DUKALIMU
MPOILIECCYaTbHOTIO 3aKOHOIATEIbCTBA CTABST MEPel YYeHBIMU U 3aKOHO-
JatesieM HOBBIE 3a/lauM, HAIlpaBJleHHbIE KaK Ha COBEPIIEHCTBOBAHUE
VK€ CYIIECTBYIOIIMX YIPOIIEHHBIX (YCKOPEHHbIX) MPOLeayp paccMo-
TPEeHUsl OTAEIbHBIX KaTeTOPUIA IeJI, TaK U Ha CO3laHue HOBBIX, OTBEYa-
IOIIMX TPEOOBAHUSIM COBPEMEHHOTO IPaKIaHCKOro 000poTa.
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B Hayke nMBUIMCTMYECKOTO TTpOIIEcca 10 HACTOSIIETO BpEMEHHU Cy-
LLIECTBYIOT pa3IMYHbIC MOIXOIBI K ONPEIEICHUIO CIIeIMaIbHbIX (YIIPO-
ILIEHHBIX, YCKOPEHHBIX) TIPOLIEAYP PACCMOTPEHUS U pa3pellieHus ae 110
CPaBHEHMIO C OOIIUM ITOPSIIKOM MCKOBOTO TTPOM3BOJICTBA.

B nmutepatype K ynpouieHHbIM TporieaypaM (popmam mpoiiecca) B
paMKax rpaxIaHCKOTo CyIOIIpOU3BOICTBA IIpeaaraloT OTHOCUTD: 3a04-
HO€ MPOU3BOACTBO, Pa3dUPaTEIbCTBO Y MUPOBOTO CYAbUW, UCITOJTHU-
TeJIbHYIO HaJIIUCh HOTapuyca u JIp.

B apOurpaxkHoMm mporecce K TaKUM IIpoleaypaM OTHOCST ITPUKA3-
HOE U YIPOILIEHHOE POM3BOICTBa .

K npusnaxam ynpowennwix (yckopennuix) npoyedyp nipenjiaraercst ot-
HOCUTD:

* CYIIECTBEHHOE COKpallleHWe CTaauM CyIdeOHOro pa3bupaTeabCTBa

WIN €€ OTCYTCTBUE;

* HeleJIeCOOOpa3HOCTh MCMIOJIb30BaHUS Pa3BEPHYTOM, KJIaCCUUYECKOM

Ipoueayphl CyaeOHOro pa3drpaTebCTBa;

° UCKJIIOYEHUE OTIEJIBbHBIX MMPOLIECCYATIbHBIX AEVCTBUM;
* JOCTAaTOYHOCTb JMOO BO3MOXKHOCTb MCIOJIb30BaHUS MO Ay orpa-

HUYEHHOTO Kpyra J0Ka3aTe/lbCTB;

* CIlelMajbHble TIPOIeCCyalbHbIe MOCJIEACTBUS SIBKU (HESIBKU) CTO-

POH.

Bo Bcex ciayyasx peub uaeT 00 yIpoIIeHUH TpaxkIaHCKOM MPOoIIecCy-
aJIbHOM (POPMBI 110 OTIAETBLHBIM KaTeTOPUSIM paccMaTpUBaeMbIX 1 pa3pe-
1IaeMBbIX CydaMU Jejl; TIPU 3TOM CTENEeHb YIPOIIECHUS MOXET ObITh pa3-
JINYHOM.

I'TIK P® B HacrosIiee BpeMs MPSIMO BBIIECISICT: CyIeOHBIN IMpUKas,
3a04YHOE IMPOU3BOACTBO, YIPOIIEHHOE ITPOU3BOACTBO.

§ 2. CYAEBHbIVA NPUKA3

B mopeBosmorimonHoit Poccryt MHCTUTYT MTPUKA3HOTO TTPOU3BOI-
CTBa ITOJTYYIJT 3aKpeIJIeHNE B YCTaBe rpaXXIaHCKOTO CYIOMPOU3BOICTBA
1864 r. OH nipencTaBisii co00l KOMOMHAIINIO UCKOBOTO TTPOU3BOICTBA
C TTOPSIAKOM TTPUHYINUTENBHOTO UCTIOJHEHNS CYNeOHbBIX PEIEH WA,

Cwm. nonpobHee: Cugak H.B. YnpolueHHOe NMPOU3BOACTBO B apOUTPAKHOM IPO-
uecce: aproped. AuC... KaHI. opua. Hayk. M., 2009; Yemwoaucanunos B.A.
MHCTUTYT MUPOBBIX CyIeii: BOITPOCHI MPABOBOM perjaMeHTaluu: aBToped. auc. ...
KaHm. topuf. Hayk. M., 1999; llapecopoduesa E.A. CiocoOBI OITUMU3AIINT TPaXK-
JAHCKOTO CYIOINPOU3BOICTBA: aBToped. IUC. ... KaH[. Iopul. HayK. ExatepuHOypr,
2006; Yepnoix M. M. 3ao4uHoe MPOU3BOACTBO B rpaxkIaHCKOM TIpoliecce: aBToped.
NMC... KaH[. Iopu. HayK. M., 1998.

CwMm.: Bacvkosckuii E. B. YueOHUK rpaxmaaHcKoro nporecca. M., 1917. C. 322 u np.
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B coBetrckmii mepuon ¢ koHna 20-x rr. XX B. cyneOHbBIN ITpUKa3 He
MIPUMEHSJICS B CUJTY YCUJICHMST aAMUHUCTPAaTUBHBIX Havasl B 00IIIECT-
BEHHOI XU3HU.

BnoBb m1aBa o cyne6HoM Ipuka3se 0buta BKitodeHa B [TIK PCOCP
B 1995 r. C mpunsituem B 2002 r. HoBoro I'TIK P® nanHas riiaBa coxpa-
HEHa; IpU 3TOM YCOBEPILIEHCTBOBAH MEXaHU3M pPEeryJIupOBaHUsS YIIPO-
LIEHHOT'O CYIOIPOU3BOACTBA.

CyneOHbIl NpUKa3 — 3TO CyneOHOe TOCTaHOBJIEHUE, KOTOPOE CYIbsl
BBIHOCUT €IMHOJIMYHO IO 3asIBIICHUIO O B3bICKAHUM MEHEXHBIX CYMM
WK 00 UCTPEeOOBAHUY ABUKMMOTO UMYILIECTBA OT JAOKHUKA MO Tpeho-
BaHUSAM, TIpenycMoTpeHHbIM cT. 122 T'TIK P®, 6e3 cyneGHoro pasonpa-
TEJIbCTBA U BBI30Ba CTOPOH JIJIST 3aC/IyIIMBAHUS UX OOBSICHEHUIA.

B npuka3zHoOM IpOM3BOACTBE pacCMATPUBAIOTCS OTIEIbHbIE KATEIO-
puu mei, paspemnamTcs OeccriopHble TpedboBaHmsa. beccrmopHocTh —
IJIaBHBIA IIpU3HAK IIPUKAa3HOTO IMPOM3BOIACTBA, OTIMYAIOIINI €TO OT
JIPYTUX IIPOU3BOICTB.

B TO Xe BpeMs «CymeOHBI MpuKa3» — 3TO CyIOTPOU3BOICTBO.
B HeM aKTUBHO y4acTBYeT Cy[, OCYIIECTBIISISI BJIACTHbIE TTOJTHOMOYMSI
10 BO30YKACHUIO, Pa3BUTUIO IIPOU3BOACTBA U pa3pELICHUIO 3asIBICH-
HBIX TPeOOBAHUIA.

B nmpuka3zHoM IIpou3BOACTBE COBEPIIAIOTCS HE BCE, a JIUIIb T€ TIPO-
LieccyajibHble OeCTBUS, 0€3 KOTOPBIX HEJIb3sI BBIHECTU CYIeOHbBII IIpU-
Kas.

Cratweit 121 u 122 T'TIK P® 3akpernieHBl YCIOBUS BBIIAYM CyHeO-
HOTO MpHKa3a U IepeyeHb TpeOOBaHUIi, 110 KOTOPBIM OH BBIIAETCS.

OO1ee, 9TO XapaKTepHO IJI HUX, COCTOUT B CJICAYIOIIEM:

* HOCST OECCIIOPHBII XapaKTep;

* HampaBJIeHBl Ha B3bICKAHME TOJIBKO IEHEXHBIX CYMM WJIM JIBUXKUMO-
IO UMYIIIEeCTBAa CTOUMOCTBIO, He mpeBbiiaroieit 500 Teic. pyo.;

* JIOJDKHBI OBITh TOATBEPXKIEHBI TOKYMEHTaMM, HE BBI3BIBAIOIIMMU
COMHEHMI B MX MOIJIMHHOCTU 1 IOCTOBEPHOCTH.

CyneOHbIl IPUKa3 MOXET OBITh BBIAAH, €CJIN TPeOOBaHNE OCHOBAHO
Ha HOTapHaJIbHO YIOCTOBEPEHHOM CIEIKe.

HotrapuanbHoe ynocToBepeHHUE CAEI0K corytacHo 1. 2 ¢r. 163 'K PD
00513aTeJIbHO B CITyJasix:

* TIpSMO YKa3aHHBIX B 3aKOHE;

* IPeAyCMOTPEHHBIX COIJIAIlIEHHMEM CTOPOH, XOTs OblI 110 3aKOHY JIJIsI
C/IeJIOK 3aKOHHOTO BUa 3Ta (hopMma He TpeboBaIach.
Hecob6monenne HotapuaabHO (DOPMBI BlIeUeT €€ HeleHCTBUTEIIb-

HOCTb.

Horapuanbhuas dopma npenycMoTpeHa Npu 3aKJIIOUYEHUU CIIETY-
IOIIMX CAeIOK: o niepeBoe pojra (ct. 389, 391 'K P®D), o pente (ct. 584
T'K P®D) u np.
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I'TIK P® npenycmaTpuBaercs Bblgada cyaeOHOTO MpUKa3a 1o Tpe-
0OBaHMIO, OCHOBAHHOMY Ha CIIeJIKE, COBEPIIIEHHON B IIPOCTOM MUCH-
MeHHOI opme. B 1aHHOM ciydae Cyabe I0JKHA OBbITh IpeacTaBicHa
clienKa B MUCbMEHHOU (hopMe TyTeM COCTaBICHUSI TOKYMEHTA, BbIpa-
JKAIOIIETro ero coiepXkaHue, a TakKe MOoANMMcaHa JUIoM (JIMLIaMU) WA
ynosHoMoueHHbIM JuioM (cT. 160 'K P®d). Ocobo cienyer o6patuth
BHUMaHWE Ha UCIIOJb30BAHUE MPU COBEPIICHUN CAEIOK (PaKCUMUIb-
HOTr'0 BOCITPOM3BEIECHUS MOAINMCHU WIM aHajaora COOCTBEHHOPYUYHOM
noanucu. [TpuHSATHE TOKYMEHTa ¢ TAKOM IMOAIKUCHIO JOJIKHO OBITh OI0-
BOPEHO MO0 comIallieHueM CTOPOH, TUOO B MOPSIAKE, MPEeIyCMOTPEH-
HOM 3aKOHOM WJIM MHBIM IIPABOBBIM aKTOM.

ITo naHHOMY TpeGOBaHUIO HEOOXOAMMO YYUTHIBATh CT. 161 'K PD,
I7ie YKa3aHbl cOelKu, Komopble 004X4CHbL COBEPUIAMBCS 8 NPOCHION NUCH-
MeHHol dhopme:

* CHEJIKU I0OpUINYECKUX JIUII MEXIY COOOM 1 C rpakaaHaMu;

e CHEJKHU TpaxaaH MeXAy co0Ooii Ha cyMMy, mpeBbliaronnyo 10 Thic.
py0., a B caydasx, IpenyCMOTPEHHBIX 3aKOHOM, — HE3aBUCUMO OT
CYMMBI CIEIKMU.

Brimaua cynmeOHOTro mpukasa Takxke BO3MOXHa IO TpeOOBaHUIO,
OCHOBAaHHOMY Ha COBEPIIEHHOM HOTapUyCOM IIPOTECTe BEKCeJs B He-
IUIaTexxe, HeaKIlenTe M HelaTUPOBaHUM aKIIeIITa.

Bexkcenb siBasieTcs onHOM U3 LIEHHBIX Oymar. B ciyyae HacTyrieHus1
CpoOKa TuIaTexa Imo BeKCeJlo BeKceleaepKareb 00paiiaeTcs K riatesib-
IIKMKY C TPOChOOi1 MMPOU3BECTU COOTBETCTBYIOIIMI TUIATEX WJIM aKIIEIT-
TOBaTh I1aTeX. Eciu miatenbliyK MOTHOCTHIO WM B YaCTU OTKAa3bIBa-
€TCs OT YIUIaThl TIIaTeXka, TO TaHHBIN 0TKa3 (hpuKcupyeTcs B IMpOTECTe,
KOTOPBII COCTaBJISIET HOTApUYC.

B I'TIK P® npeaycMoTpeHa Bbigada IpruKasa 1o TpeOOBaHUIO O B3bI-
CKaHUY aJIJMMEHTOB Ha HECOBEPIIIEHHOJIETHUX JIETEI, €CJIU 3TO TpeboBa-
HUE He CBSI3aHHO C YCTaHOBJIEHHMEM OTIIOBCTBA, OCITAapUBAaHUEM OTIIOB-
cTBa (MaTepUHCTBA) WM HEOOXOAUMOCTBIO IIPUBJICYCHUS APYTUX 3alH-
TepeCcOBaHHBIX JuIl. MHBIMU cloOBaMU, TIpUKa3HOE MPOU3BOMICTBO
BO3MOXKHO JIMIIb ITPY OTCYTCTBUM CITOPA MEXKIY POAUTEISIMU O B3bICKA-
HUU aJIMMEHTOB Ha CBOMX HECOBEPILEHHOJCTHUX ACTEA.

3aKOHOM 3aKpeTieHa BO3MOXHOCTb B3bICKaHUSI TI0 CyIeOHOMY TIpH-
Ka3y HauYMCJIEHHO#, HO He BHIIUIAYUEeHHOW pabOTHUKY 3apabOTHOI
IUIATHI, CyMM OILIAThI OTITYCKa, BBIIUIAT IIPU YBOJIbHEHUU U (MJIM) UHBIX
CyMM, HQUMCJEHHBIX PAOOTHUKY. AHAJIOTUYHO BOTIPOC PEIlIeH U B OT-
HOIIIEHUY TpeOOBaHMI O B3bICKAHUY HAYMCJIEHHOM, HO HE BhITIAYeH-
HOI1 JeHEXXHOI1 KOMIIEHCAIIMK 3a HapyllIeHue paboTomareeM yCTaHOB-
JICHHOTO CPOKa COOTBETCTBEHHO BHITIIAThI 3apab0THOM TIaThl, OTIATHI
OTITyCKa, BBHITIJIAT MPY YBOJBbHEHUM U (MJIM) IPYTUX BHITLIAT, TIPUYUTA -
IOIIUXCS paOOTHUKY;
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[Tpu obpaieHuu B cya HEOOXOAUMO TPENCTABUTh JOKYMEHTHI, MO~
TBepKAaIOIIe HAIMYKE 3a0/DKEHHOCTH paboToaaTes.

CyneOHbIi IIpYKa3 BBIIACTCS, €CIU TePPUTOPUAIBHBIM OpraHoM ¢e-
JIepaJibHOTO OpraHa UCIOJHUTEJILHOM BJIACTU MO 00ECIeYeHUIO yCTa-
HOBJIEHHOTO MOPSIIKA NESITeJbHOCTH CYIIOB U UCITOJHEHUIO CyIeOHBIX
AKTOB U aKTOB JAPYIMX OPTaHOB 3asBJIEHO TpeOOBaHME O B3bICKAHUM
pacxonoB, MPOU3BEIEHHBIX B CBSI3U C PO3BICKOM OTBETUMKA, VI JTOJIK-
HUKa, U1 peOeHKa.

MaccoBble HapylIeHUs] JOTOBOPHOM AUCLHUIUIMHBI IpaXXIaHaMK
npuBenu K 3akperuieHuto B ['TIK P® B kauecTBe TpeGOBaHUS ST BbI-
a4y CyneOHOTO TIprKa3a 3aM0JKEHHOCTD TI0 OTIaTe JKUJIOTO ITOMEIIe-
HUS 1 KOMMYHAJIbHBIX YCIIYT, a TAaKXKe YCIIYT TeJe(hOHHOM CBSI3H.

Kpowme Toro, cyneOHbII ITpUKa3 MOXET BbIIaBaTHCS 110 TPeOOBAHUSIM
0 B3BICKAHWM 00s13aTeJIbHBIX TIJIaTeXeil M B3HOCOB C WIEHOB TOBapHIIE-
CTBa COOCTBEHHUKOB XWWIbs WM CTPOUTEIBHOIO KOOIlepaT1Ba.

Bce tpeboBanus, nepeuncieHHble B cT. 122 I'TIK P®, asnsiorcs uc-
YEepIBIBAIOIIMMU M PACIIMPUTEIHBHOMY TOJKOBAHUIO HE TTOJIEeXKAT.

Yactp 1 cr. 123 TTIK P® nipenycMaTpuBaeT, 4To 3asiBJICHUE O BBIHE-
CEHUM CyIeOHOTO MpUKa3a MoJaeTcs B CyI 110 OOLIMM IIpaBUIaM IO~
CYIHOCTH, YCTAaHABJIMBAEMBIM ITPOIIECCYaTbHBIM 3aKOHOIATEIHLCTBOM.
CormacHo 11. 1 4. 1 ¢T. 23 T'TIK P® nena o Bemade cymeOHOTO ITprKasa
OTHOCSTCS K ITOACYIHOCTU MUPOBOI'O CYIbH.

[Tpu BeImave cyneOHOro MpruKasa MPUMEHSTIOTCS:

* 001IMe paBuiia TeppuTOpuaIbHoii moacyaHoctu (cT. 28 I'TIK PD);
* aJbTepHATUBHAsI MOICYIHOCTb [0 TPEOOBAHMSIM O B3bICKAHWU ajIy-

MEHTOB Ha HecoBepieHHoJeTHUX neteit (ct. 29 I'TIK PD);

* moncymHocTh 1o ¢Ba3u gen (cT. 31 IT'TIK P®d), ecnmu tpedboBaHus

MPeIbsBICHbI K HECKOJIbKUM JTOJDKHUKAM;

 nmoroBopHasi moacyaHocTh (ct. 32 I'TIK P®D).

3asBlIeHNE O BEIHECEHUM CyIeOHOTO IpHUKa3a OILUIauMBaeTCs TOCy-
JApCTBEHHON MOLIIMHON B padmepe 50% cTaBKM, yCTAHOBJIEHHOM NS
HUCKOBBIX 3asBJICHU.

3asiBJieHre O BBHIHECEHMU CYIeOHOTO IprKasa IoaaeTcsl B IMMChMEH -
HoIi (hopme. B HEM IOJIKHBI COAepKaTbCsl CBEIEHUsI, YCTaHOBICHHBIE
cT. 124 TTIK P®. Tak, yka3blBaeTCsl HAUMEHOBaHUE Cy/a, B KOTOPBI
rnmojaeTcs 3asBjieHre; HaMMEHOBaHUE B3bICKATEJISI, €T0 MECTO JKUTEJIb-
cTBa (MECTO HAaXOXICHHUS); YeTKO apTyMEHTUPYIOTCSI TpeOOBaHUSI B3bI-
CKaTeJisl U YKa3bIBalOTCSI 0OCTOSITENIbCTBA, HA KOTOPBIX OCHOBAHbBI Tpe-
0OBaHMS; TOKYMEHTHI, MMOATBEPXKAAIOIINE 0OOCHOBAHHOCTh TpeOOBa-
HUS B3BICKATEIIS.

Ecnu B 3asBi1eHMN yKazaHa mpockda 00 UCTPpeOOBAHUU ABUXKUMOTO
WMYIIECTBa, TO 3asABUTEb 00s13aH yKa3aTh U CTOMMOCTb 3TOTO UMYIIIe-
CTBa, IMOATBEPAUB €€ COOTBETCTBYIOIIUMHU AJOKyMeHTaMu. Eciu ume-
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IOTCS PaCXOXIACHUS MEXAy CYMMOM, YKa3aHHOU B3bICKATEIEeM, U CyM-
MOI, OIpeleeHHON B MpujiaraéMbIX JOKyMEHTaX, 9TO paccMaTpuBa-
eTCsl KaK HaJlMuMe CIIopa O MpaBe U B IPUHSITUM 3asIBJICHUSI MOXKET ObITh
OTKa3aHo.

3asiBlieHME JOJKHO OBITh MOAIMCAHO B3bICKATEIEM WJIU €TI0 IIpe-
CTaBUTEJIEM, UMEIOIIIUM COOTBETCTBYIOIIME MOJTHOMOUYMS, O(DOPMIICH-
HbIE JOBEPEHHOCTHIO.

Cyne6HBlii TTpUKa3 110 3asiBJIEHHOMY TPEOOBaHUIO BBIHOCUTCS B Te-
YeHHUe MSITU JHEe co IHSI MOCTYIUICHMS 3asiBICHUS O BblIauye CyneOHOro
npukasa B cyn (ct. 126 TTIK PD).

Oco0eHHOCTh CyIeOHOTO MMPHKa3a B TOM, U4TO CYI HE pacCMaTpUBacT
JIeJIO TI0 CYIIECTBY, a OCHOBBIBAETCSI Ha (hOpMaJIbHbIX MPU3HAHUAX IO
MpeacTaBICHHBIM JOKYMEHTAM.

CyneOHBIN TpHUKa3 — 3TO CyIeOHBIN aKT, KOTOPBIM COOCPKUT BBOI -
HYI0, MOTUBUPOBOYHYIO, PE30JTIOTUBHYIO YACTH.

Ucxonst u3 ct. 127 I'TIK P® BBomHast 4acTh BKJIIOYAET: HOMEP IIPO-
W3BOACTBA; IaTy BRIHECCHMS MPHKa3a; HaMMEeHOBaHMe Cyna; (paMUIIIIO
W MHULMAJbI CyIbU, BIHECIIEro MpMKa3; HAMMEHOBaHWE, MECTO XK -
TeJIbCTBA UM MECTO HAaXOXIEHMs B3bICKATEJIsl; HAMMEHOBaHUE, MECTO
SKUTEIBCTBA WJIM MECTO HaXOXICHUS TOJKHUKA.

MoOTUBMPOBOYHAS YaCTh CyAeOHOIO MpUKa3a COCTOUT U3 JTOKYMEH-
TOB, 0OOCHOBBIBAIOIIUX 3asIBJICHHOE TpeOOBaHUE, B HEll TaKXKe yKa3bl-
BaeTCcs 3aKOH, COTJIACHO KOTOPOMY 3TO TpeOOBaHME YIOBJICTBOPEHO
(M1 B yIOBJIETBOPEHMU OTKA3aHO).

B pe3ontoTuBHOI YacTu cyaeOHOro mpukasa yKa3blBaeTcsl pa3mep
MEeHEeXHBIX CYMM, TIOIJIeXAIINX B3bICKAHUIO, MJIM 0003HAYACTCS IBU-
JXKMMO€ UMYLIECTBO, MOoAJIexallnee ucTpedboBaHUIO, C YKa3aHUEM €ro
crouMoctu. KpoMe Toro, B pe3oJI0TUBHON YaCTU yCTaHaBJIMBaeTCs
pa3Mep HeYCTOMKHU, €CIIM 3TO MPEAYCMOTPEHO 3aKOHOM MJIM IOTOBO-
pOM, a TakXke pa3Mmep IeHel U rocyaapCcTBEeHHas MOUJIMHA, ToajIexKa-
111as1 B3bICKAHMIO C JOJKHUKA B MOJIb3Y B3bICKATEJISI UM B 10XOM OrOI-
XKeTa.

Yactb 2 ct. 127 I'TIK P® 006g361BacT Ip1 B3BICKAHWN aJIMMEHTOB Ha
HECOBEPIIECHHOJETHUX AETEN yKa3bIBaTh TakxKe AaTy Y MECTO POXKIEHUS
MOJDKHUKA, MECTO €T0o paboThl, UMS M JaTy POXICHMS KaXXIOro pe-
OeHKa, Ha colepkKaHre KOTOPBIX MPUCYXKICHBI AIMMEHTHI, pa3Mep Ilia-
TeXel, B3bICKMBAaeMbIX €XKEMECSIYHO C JOJXKHUKA, U CPOK MX B3bICKA-
HUS.

CyneOHBbI TTpUKa3 COCTaBISIETCS Ha CIlellMalbHOM OJIaHKE B JIBYX
9K3EMILIsIpax U MOAMUCHIBACTCS Cylbeii. DK3eMILISIp, KOTOPBIA Bblaa-
€TCsI B3BICKATEIIIO, CYIbs 3aBepsIeT TepOOBOI1 TTeUaThlo, a ISl JOJDKHUKA
M3roTaBIMBaETCI KOMMUS cymeOHoTo nmpuKasa. [IepBbIil 9K3eMIUISIp
OCTaeTcs B IIPOU3BOICTBE Cyaa.
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Komuto cyne6HOTO MpurKasa cynbsl OTIIPABIISICT JOJDKHUKY, KOTOPHIN
uMmeet npaso B TeueHue 10 qHei mpenocTaBuTh CBOM Bo3pakeHusl. Tak
Kak B 3akoHe (ct1. 128 T'TIK P®) cpok oTnpaBKu JOKHUKY CYIeOHOTO
MpUKa3a He yKa3zaH, TO cliefyeT pyKoBoacTBoBatbes cT. 214 T'TIK PO,
MpeayCMaTPUBAIOIIEH: €CI JINIla, YYaCTBYIOIIUE B JeJie, HE TIPUCYT-
CTBOBAJI B CyJIeOHOM 3acelaHWU, KOMUU PEeIeHUs Cya BbICHIIAIOTCS
WM He MO3JIHee IMSITU JHEU C IaThl MPUHATHS PEIIeHUsT B OKOHYATEe b-
HOM BapuaHTe.

Ecau ot nomxHuka B 10-THEBHBIN CPOK MOCTYIAIOT BO3paXeHUsl, TO
cynbsi cornacHo cT. 129 I'TIK P® oTMeHsieT cyneOHbBII NpUKa3 U B
OIpe/ieIeHNN YKa3bIBaeT B3bICKATENI0, UYTO 3asIBIEHHOE TpeOOBaHUE
MOXeT ObIThb MPEAbSBICHO B MOPSIKE NCKOBOTO MPOU3BO/CTBA.

Komnuu onpeneneHus cyna o6 oTMeHe CyneOHOTo MprKa3a HaIlpaBis -
IOTCSI CTOPOHAM He TTO3IHee TpeX MHe mocye qHs ero BbiHeceHus. Ompe-
JeJieHre 00 OTMEHE CyneOHOro IprKasa He MOAIeKUT 00KaTOBaHUIO.

Cratbsa 130 IT'TIK P® npenycmaTtpuBaeT: eClId B yCTaHOBJIEHHBIM
CPOK BO3paXkeHUs OT JOJKHMKA HE TIOCTYIIST, TO CYAbs BhIAAET B3bICKA-
TEJII0 BTOPOI 9K3EMILISIP CyaeOHOro nMpuKasa, KOTOPbIid TOJKEH ObITh
3aBepeH repOOBOIl TIeUaThlo. DTOT MPUKA3 MPEAbSIBISIETCS B3bICKATEIEM
K ucrnonHeHuto. [1o mpocrbe B3bICKaTENST CYAEeOHBINM MPUKa3 MOXET
OBITH HAMpaBJEH CYAOM JUIsl UCTIOJIHEHHUSI CyNeOHOMY MTPUCTaBY-UCITOJ-
HUTEJIO.

Yactsb 2 c1. 130 TTIK P® npeaycmaTpuBaeTr, 4YTO €CJIM rocymap-
CTBEHHas MOIIJTMHA B3bICKUBAETCS € JOJIKHUKA B TOXOJ COOTBETCTBY-
folliero OwIKeTa, TO Ha OCHOBAaHUM CyJIeOHOTO MpHKa3a BblIaeTCs UC-
TOJIHUTEJIbHBI JTUCT (KOTOPBIN TaKXKe 3aBEpsieTCsS] TepOOBOIA TTeUaThio
Cy/la U HaIpaBsieTcs ISl UICTIOJIHEHUS ).

§3. 3AOYHOE MPOMU3BOACTBO

NHcTUTYyT 3204HOTO pelieHus UMeeT INIyOOKHNe UCTOpUYECcKue
KOPHM, U3BECTEH MHOTUM MPaBOBLIM cuctemam mupa'. B Poccuu Hau-
0oJiee MOJTHO 3a0YHOE TTPOU3BOICTBO ObLIO pa3pabOTaHO B MEPUO TTPO-
BeJieHUsT pecpopM BTOpOit 1ooBUHBI XIX B. 1 Moydusio 3akperjieHne B
YcraBe TpakmaHcKkoro cynorpounsBonactsa 1864 . IporeccyanbHoe 3a-
KOHOJATeIbCTBO COBETCKOTO MEPUOoa He 3HAJI0 3a0UHOTO MPOU3BOJI-
cTtBa. BHOBb 3a04HOE TTPOU3BOACTBO ObUIO BBEIEHO KaK MPaBOBOW MH-
CTUTYT B rpaxkIaHCKUil mipoliecc Juiib B 1995 1. pu BHECEHUU ouepe-
HbIX nornosHeHnit u usmeHeHuil B T TIK PCOCP 1964 r.

CwM. monpo6Hee: lappudo M.X. Pumckoe 4yacTHOE TIpaBO: Ka3ychl, UCKU, MHCTH-
TyThl. M., 2005. C. 212; Manrsuues K. Kypc rpaxxmaHcKoro cyaomnpousBoacTsa. T. 2.
CII6., 1875. C. 9.
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B npaxkTtuyeckoM 1iaHe MHCTUTYT 3a09HOTO TTPOU3BONICTBA TTOKa3all
CBOIO BBICOKYIO 3(p(PeKTUBHOCTD: MPOLIEHT PACCMOTPEHUS 1€ B MO~
psiKe 3a0YHOTO MPOU3BOJCTBA MOCTOSIHHO YBEJIMUMBAETCS; TIPU 3TOM
YUCJIO 00XaTyeMbIX 3a0UHBIX PEIIEHNI He TaK BEJIUKO, YTO MO3BOJISIET
CHUXaTb HAarpy3Ky Ha cyiabl. TakuM oOpa3om, 3a04HOE MTPOU3BOACTBO
MO3BOJISIET U30eKaTh CyAeOHON BOJTOKUTHI, 00ECTIEYUTDb 3aIUTY Jdeki-
CTBUTEJIbHO HapYIIEHHBIX MPaB UCTIA, TTPpecedb BO3MOXHOCTh OTBET-
YyrKa 3710yNoTPeOUTh MpolieccyaqibHbIMU TTpaBaMu. Kpome Toro, 3a04-
HO€ MPOU3BOJICTBO MOXHO pacCMaTpUBaTh U C MO3UIIMNA peanu3aluun
npaBa CyObEKTOB CIIOPHBIX ITPABOOTHOIICHUH Ha cyneOHoe pa3dupa-
TEJIBCTBO B Pa3yMHBIii cpok'.

B rpaxnaHckoM mpoliecce Moji 3a04HbIM pelieHueM ITOHUMAaeTCs pe-
IIeHKWEe, BBIHECEHHOE B MICKOBOM TTPOM3BOJICTBE CYIOM B OTCYTCTBUE OT-
BETUMKA, MU3BEIIEHHOTO O BPEMEHM 1 MECTE PACCMOTPEHMS Jejia, HO He
SIBUBLIErocsl B cyneOHOe 3acejaHie U He 3asiBUBIIEro MUCbMEHHOM
MPOCKOBI O PACCMOTPEHUH JIejia B €T0 OTCYTCTBHUE.

[Tpu BeIHECEHUU 3a0YHOTO PEIIeHMS TIPEAIoJIaraeTcs, YTo HesiBKa
OTBETYMKA CBUIETEIbCTBYET 00 OTCYTCTBUHU y HETO JIMOO peaibHbIX BO3-
paxKeHUI MPOTUB UCKa, J100 HEOOXOMMMBIX 10Ka3aTeabCTB. [1pu yua-
CTUU B JIeJIe HECKOJbKUX OTBETUMKOB PAaCCMOTPEHME Nejia B TTOPSIIKE
320YHOTO MPOU3BOICTBA BOZMOXHO B cllyyae HEsIBKU B CyleOHOe 3ace-
JaHWE BCEX OTBETUMUKOB.

B n1060M ciryuae pedb UIEeT O BO3MOXKHOM IIPaBOMEPHOM BEIOOpE
OJTHOTO M3 BapUAHTOB CBOETO MOBEJACHUS B TPaXKIaHCKUX Mpolleccyallb-
HbIX MPABOOTHOILIEHUSIX UCXOAS U3 NEWCTBUS TPUHIIUIIOB COCTSI3aTe b~
HOCTH M TUCTIO3UTUBHOCTU. CTOPOHBI CBOOOTHO PaCIOpSIKAIOTCS Kak
CBOMMMU CYOBEKTUBHBIMU MaTepUalbHBIMU MPaBaMU, TaK U MPOLECCY-
aJbHBIMU CPEICTBAMU UX 3alIUThI, TPUHUMAIOT Ha ceOsl Bce Mocel-
CTBMSI COBEPLIEHUS UM HECOBEPILEHNUS MTPOLIECCYATBHBIX IEHCTBUIAZ.

OpHako cliefyeT yYuThIBaTh, YTO NEWCTBUE TIPE3yMITIIUU COTIacUsl
OTBETUMKA C TPeOOBAHUSIMU MCTIIA, JeXalllell B OCHOBE 3204HOTO pellie-
HUS, PAaCTIPOCTPaHSIETCsS TOJIbKO Ha Te TPeOOBaHUSI, KOTOPbIE ObLIU
MPeabsBICHBI U U3BECTHBI OTBETUUKY. ECiu ke ucren u3MeHus rnpei-
MeT WJIM OCHOBaHUE UCKa, YBEJUUYMI pa3Mep UCKOBBIX TPeOOBaHUIA, TO
CyJl HE BIIpaBe pacCMaTPUBATh JIeJIO B MOPSIIKE 3a04HOTO TTPOU3BOICTBA
(1.4 c1. 233 TTIK PD).

TTopsinok ocyiliecTBIeHUs 3a04HOTO MPOM3BOACTBA U TTPaBUJIa Bbl-
HECEHUS 3a04HOT0 peleHus 3akperuieHbl B 1. 22 I'TIK P®.

1
Cwm.: Byavieun P.B. AXTyanbHbIe TIPOOJIEMbI 3a09YHOTO TIPOU3BOMICTBA B TPaXKIaH-

CKOM TIporiecce // ApOuUTpakHbIif 1 TpaknaHckuit mporecc. 2011. Ne 4. C. 16.
Cwm..: Onpenenenrie KC P® ot 14 nekadpst 2000 1. Ne 269-0 «O6 oTKase B MPUHsI-
TUU K PACCMOTPEHUIO Xano0bl rpaknaHuHa Koctuna Anekcannpa @enoposuua
Ha HapYILIEHWE ero KOHCTUTYLIMOHHBIX rpas cratbeii 213! TTIK PCHCP».
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BriHeceHre 3a04HOTO peleHus] BO3MOXHO MPpU HAaJTUYUU CIETy-
IOLIUX YCIIOBUIA:

* Tocyie BO3OYXIECHHUs I'PaxKIaHCKOTo Jejila OTBETYMK JOJKEH ObITh
HaJjIexanmM odpa3oM U3BEIIeH O BpEMEHU U MecTe CylAeOHOro 3a-
cenanus (0 UeM y cyJia UMEIOTCSl COOTBETCTBYIOIIUE CBECHUS);

* B JieJie OTCYTCTBYeT MUCbMEHHasl MPOChOa O pacCMOTPEHUU Jena B
OTCYTCTBHE OTBETUMKA JTMOO CBEJCHUSI 00 YBAXXUTEIHbHOCTH HESIBKH,
MPU3HAHHbIE TAKOBBIMU CYIOM;

* UCTell SIBWJICS B CyneOHOe 3acefaHne U COTJIaCeH Ha BbIHECEHUE Cy-
JIOM 320YHOTO pelIeHUSI;

* HEM3MEHHOCTb ITpeaMeTa CIropa.

ITpu HaTWMUYKK MEepeUyrCICHHBIX YCIOBUIA CyJ BIIpaBe pacCMOTPETH
JIeJIO B MOpPsIKE 3a04HOTO MPOM3BOACTBA. [lepexon K TaKoMy paccMo-
TPEHUIO TIPOM3BOAMNTCS OTIpEeIeJICHUEM Cy/Ia.

C yyeToM M3JI0XEHHOIO CJIOXMBIIEECS 3a04YHOE MPOU3BOJACTBO
MOXHO OTIpeJe/IUTh KaK pa3doupaTebCcTBO U pa3pellieHre rpaxaaH-
CKOTO JieJ1a TI0 YIIPOIIEeHHOMY BapMaHTY IIPOLeCCyalbHOTO periaMeHTa
(ynpoleHHoi#t hopMe) Mpu COrJIacCuy UCTIIA U B OTCYTCTBUE OTBETUMKA,
HaajiexaluM o0pa3oM M3BEIIEHHOTO O BpeMEeHU U MecTe CyaeOHOro
3acenaHusi, He COOOIMBIIETO 00 YBaXXUTEJIbHBIX IPUYMHAX HESIBKU 1
He MPOCUBILIETO O PACCMOTPEHUH NieJia B ero oTcyTcTBue. [TpuunHoi
yOPOILEeHHUs CYIONPOU3BOJCTBA 10 KOHKPETHOMY JIeNy SIBJISTIOTCSI He-
sIBKa B 3acelaHMe OTBETYMKA, a TaKXe 3aKOHOAATeIbHbIE OTPAaHUYEHUS,
KOTOpbI€ YCTAHOBJIEHBI [IJIs1 UCTIIA.

IIpu paccMoTpeHuu Aesia cyd MPOBOAUT cyneOHOe 3aceJaHue B 00-
1eM MOPSIAKE, UCCIENyeT 10Ka3aTeIbCTBa, MpeacTaBIeHHbIE JUIaMU,
YUYACTBYIOLIMMM B JeJie, YYUTHIBACT UX TOBOJbI U MPUHUMAET PelleHUeE.
CrenyeT o6paTUTh BHUMaHKE Ha HEKOTOpPOE YIpOIleHUe Tpolecca
(cBom mpolieccyabHbIE MIpaBa B MOJHOW Mepe peayin3yeT JUIb OJHa
CTOpPOHA MPaBOBOro KOHMJMKTA), KOTOPOE MPUBOAUT TakxkKe K YCKOpe-
HUIO pa3pelieHus Criopa MyTeM BhIHECEHUsT 3a04HOTO pellieHus. OnHaKo
TaKO€ «CKOPOE pellieHHMEe» HE BO BCEX cilyyasix OyAeT TakXe CKOpO UC-
nosjHeHo. Eciu oTBeTUMK 00XalyeT 3a04HOe pellleHUe U OHO OyleT OT-
MEHEHO CYZIOM, TO JieJIo OyJeT pacCMaTpUBATLCS IO CYILIECTBY 3aHOBO.

3aoyHoe pelieHue BBIHOCUTCS B TOM K€ MOPSIIKE, YTO U OObIYHOE,
U MpoBo3riaiiaetcs nyoanyHo. Mctell mo obuieMy npaBuily 3HaKoO-
MMUTCSI C COJIEPKAHUEM pellleHUsI HETIOCPEACTBEHHO B CyIeOHOM 3acena-
Huu. CTOpoHe, He SBUBIIEHCS B CyleOHOe 3acenaHune, He TIO3IHee TpeX
IHE# co JTHS BBIHECEHUs PENIeHUs BBICBIIaeTCS ero Komus (cT. 236
I'TIK P®).

CopaepxaHue 3a04HOTO PEILIEHUSI B 11EJIOM He UMeeT TTPUHLIMITAATb-
HBIX OTJIMYMIA; OHO omipeaensieTcss TpeboBanusamu ct. 198 I'MIK P® u
COCTOUT U3 BBOJHOM, ONIMCATETbHON, MOTUBUPOBOYHOI U PE30TIOTUB-
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Hoit yacteil. K ero 0co0eHHOCTSIM MOXKHO OTHECTH YKa3aHHE B pe30JII0-
TUBHOM YaCTHM CpoKa U TOpsiaKa Mogavyu 3asiBJIeHUs 00 OTMEHE 3TOTO
pewmeHus cyga (4. 2 cr. 235 I'TIK P®). Takum 00pa3oM OTBETUMK YBe-
JIOMJISIETCSI, YTO Yy HETO Kak Y JIMlia, YIacTBYIOIIETO B JieJie, UMEETCS J10-
MOJIHUTEJIbHAS TapaHTHUs MO 3alliTe TIpUHAIJIeXKaIINX eMy IIpaB 1 3a-
KOHHBIX MTHTEPECOB.

3a04HOE pelleHre BCTYIIaeT B 3aKOHHYIO CUJIY 110 UCTEYEHUU CPO-
KOB €ro 00KaJoBaHMSI.

3aKOHHasI CKJla 3a0YHOTO CyIeOHOIO pellieHus IIpUaaeT eMy CBOIi-
CTBa, KOTOPbIE XapaKTE€PHbI 1Jis1 OOBIYHOTO PEILICHMSI.

3aounoe pewernue moxcem 0vtmo 00M4caA108aHO:

* B 0OILIEM MOpSIIKE;

* B IOpPSAKE, YCTAHOBJIEHHOM CIIELUAJIbHO [IJIsI OTMEHBI 3204HOI0 pe-
IIeHus (U1 OTBETYMKA).

B o01miem mopsiake 3a04HOE pelleHre 00XalyeTcss CTOpOHAMU B
aneJUIILIMOHHOM IOpsIIKe B TeYeHME Mecslia 110 UCTeYeHUU CpOKa M0~
a4y OTBETYMKOM 3asiBJICHMSI 00 OTMEHE 3TOT0 pelleHus Cyaa, a B CIy-
yae, e/ TaKoe 3asiBJICHUE TI0IaHO, — B TEUEHME MeCs1la CO THS BbIHE-
CEHUs oIpelesieHus cyaa o0 0TKa3e B yIOBJIETBOPEHUU 3TOTO 3asiBjie-
Hus.

OTBeTYMK BIIpaBe MoAaTh B Cy/, MPUHSIBIINI 3a04HOE pellleHue, 3a-
SIBJICHUE O €ro OTMEHE B TeUEHUE CeMU JAHEM CO IHS BPYYEHUS eMy KO-
iy 3Toro peteHus (4. 1 ct. 237 I'TIK PD).

IIpaBo oTBeTYMKaA Ha OOXaJOBaHME 3a0YHOTO PEIICHUS B MHOM
(cneuuanabHOM, 0COO0OM) TMOPSIAKE WJIM MOPSIAKE CAMOKOHTPOJIS SIBJISI-
€TCs1 OAHOM U3 0COOEHHOCTEN JaHHOTO MPOU3BOACTBA.

3aseaenue 06 ommene 3a04H020 peuteHUs Q0AIHCHO COOEPHCAMD:

* HaMMEHOBaHUE Cyla, IPUHSBIIEIO 3a04HOE PellieHUE;

* HauMMEHOBaHWUE JIUIIA, TTOAIOIIETO 3asIBJICHUE;

* 00CTOSITENIbCTBA, CBUIETEILCTBYIONINE 00 YBaXKUTEIbHOCTH MPUIMH
HESIBKM OTBETYMKa B CyleOHOe 3acedaHMe, O KOTOPBIX OH HE MMeJ
BO3MOXHOCTH CBOEBPEMEHHO COOOIIUThL CyIy, M J0Ka3aTeIbCTBa,
MOATBEPXKIAIOIINE 3TU OOCTOSITEILCTBA, a TAKXKE 00CTOSITEIbCTBA U
JI0Ka3aTeJIbCTBa, KOTOPhIE MOTYT IOBJIUSThH Ha pellieHue Cya;

* TIPOCHOY JINIIa, TTOAAIOIETO 3asIBIEHUE;

* TIepedyeHb IpUlaraeMbIX K 3asIBJICHUIO MaTepHUajioB.

Taxkoe 3asiBjieHUE He IOJICKUT OIJIaTe TOCYIapCTBEHHOM MO~
Hoii (4. 3 ct. 238 IT'TIK PD).

[TonyuuB 3asiBieHUE, CynI IIPOBEPSIET COOTBETCTBHUE €ro TpeboBa-
HUSM 3aKOHA Y BCJIEH 3a 9TUM M3BellaeT JIMI, YJ4aCTBYIOIIUX B JIeJIe,
0 BpEMEHU U MECTEe ero PaCCMOTPEHUSI; HAIIPABJISICT UM KOIIUU 3asiBJie-
HUS O TIEPECMOTPE 3a09HOTO PEIIeHUS W MpHjIaraeMbIX K HeMy MaTe-
puanoB (IOKyMEHTOB).
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3asiBjieHHe O TepecMOTpPe 3a0UHOT0 PEIIeHUST pacCMaTpUBaeTCs B
cyneOHOM 3acefaHuu B TeueHue 10 THe ¢ MOMEHTA ero MOCTYIICHHUS.
HesiBka nuii, y9acTBYIOLIMX B A€jie U U3BEIIEHHBIX O BpEMEHU U MeCTe
cyneOGHOro 3acefaHus, He MPEIMSITCTBYeT PACCMOTPEHMIO 3asIBJICHUS
(ct. 240 I'TIK PD).

ITo uToram paccMOTPEHHUSI 3asIBJICHUSI O TIEPECMOTPE 3a0YHOTO Pe-
LIEHUS CYJ MOXET:

* BBIHECTH OIpelesieHue 00 OTKa3e B yIOBJICTBOPEHUU 3asIBICHUST U

OCTaBJICHUU B CUJIE 3A0YHOIO PEICHUSI;

* BBIHECTU OIpelesieHre 00 OTMEHE 3a0UHOTO pelleHUsI U BO30OHOB-

JICHUU paCCMOTPEHMSI JiejIa TIO CYIIECTBY.

IlepBoe ompenelieHUe CyI BBIHOCUT, €CAU MPU3HAET, UTO MPUYKHA
HEesIBKM OTBETYMKa B CyneOHOe 3acemaHue Obljla HeYBaXUTEJIbHOIA,
a TpeACTaBJIEHHbIE T0KA3aTeJIbCTBA — HEAOCTATOYHBIMHU JJISI OTMEHBI
pelieHus.

Bropoe omnpeneseHre BBIHOCUTCS, €CIIA CY[ YCTAHOBUT, YTO HESIBKA
OTBETYMKA B CyaeOHOE 3aceqaHue Obljia BhI3BaHa YBaKUTEIbHBIMU ITPU-
YUHAMM, O KOTOPBIX OH HE MMEJI BO3MOXHOCTU CBOEBPEMEHHO CO00-
IIUTh CYOy, U IPU 3TOM OTBETYMK CChLIAETCS Ha OOCTOSITEJIbCTBA U
MpeacTaBIsieT JOKA3aTeJIbCTBa, KOTOPbIe MOIYT IOBJIMSTh Ha pelleHUe
cyna (ct. 242 I'TIK P®).

OTMeHa 3a04HOTO PEILIEHNST He 0O3HAYAET pa3pelleHus Aeja B TOIb3Y
oTBeTuMKa. JleJ0 MOIKHO OBITh PACCMOTPEHO IO CYIIECTBY 3aHOBO.
Bo306HOBIEHHOE paccMOTpeHHUE Aelia MPOTeKaeT Mo OOLIUM TTpaBuIamM
IPakIaHCKOTO CYIOMPOU3BOICTBA, a HESIBKA OTBETUMKA HE BIIECYET BbI-
HECEHMSI 3a04HOTO PEILIEHMUSI.

§4. YNPOLLEHHOE NPON3BOACTBO

VrpoieHHoe mpousBoacTso 0bL10 BBeaeHo B [TIK PP B 2016 r.
C nosienenuem 1. 21' TTIK P® «YmpolleHHOe TTPOM3BOACTBO» MPOU-
3011JIO JajibHEeIee paciIMpeHne KaTeroprii eI, pacCMaTpUBaeMbIX 10
CIIELMAIbHBIM IIpaBMJIaM U BEAYIIMX K YIIPOLIEHUIO U YCKOPEHUIO CY-
JIOITPON3BOACTBA.

Llesp BBeneHMs yIPOILIEHHOTO ITPOM3BOICTBA — NaJIbHEIIIee pa3By-
THE MPUHIIUIIOB IIPOLIECCYaTbHON 3KOHOMUK U OCYILIECTBICHMS CYI0-
MIPOM3BOACTBA B pa3yMHBI CPOK MpPU coxXpaHeHUU 3G (HEKTUBHOCTU U
KayecTBa IpaXkIaHCKOTO CYIOIPON3BOACTBA.

Yacreio 1 cr. 232° 3aKperJieH MnepedyeHb A, KOTOpble MOTYT ObITh
paccMOTpPEHBbI B MOPSIIKE YIIPOILEHHOrO Mpou3BoacTBa. K HUM OTHO-
cATCS aena:

* II0 MCKOBBIM 3asIBIICHUSIM O B3bICKAHWU JIEHEXHBIX CPEICTB MU 00

UCTPeOOBAHUM MMYIIIECTBA, €CJIM LICHA MCKa HE MPEBHILIAET CTO ThI-
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cs4 pyOJieil, KpoMe e, paccMaTpUBaeMbIX B MOPSIIKE MPUKA3ZHOTO

MIPOU3BOJICTBA;

* 10 MCKOBBIM 3asIBJICHUSIM O IIPU3HAHMUU IIpaBa COOCTBEHHOCTH, €CJIU
1IeHa UCKa He TIPEBBIIIAET CTO ThICSIY PYOJIeii;

* 10 MICKOBBIM 3asIBJIECHUSIM, OCHOBAaHHBIM Ha IIPEICTaBIEHHBIX UCTIIOM
JIOKYMEHTAX, YCTaHABJIMBAIOIIMX AeHEXKHbIE 00s13aTeIbCTBA OTBETUM~
Ka, KOTOPbIE OTBETYMKOM TTPUBHAIOTCS, HO HE UCTIOJTHSIIOTCS, U (MJTN)
Ha IOKYMEHTax, IOITBEPXKIAIOIIMX 3aM0JDKEHHOCTh IO JIOTOBODY,
KpOMe JIeJI, pacCMaTpUBaeMbIX B IIOPSIIKE MPUKA3HOTO ITPOU3BOICTBA.
Kpome Toro, I'MIK P® 3akperuisier Kareropuu e, KOTOpble He MO-

TYT OBITh PACCMOTPEHBI B TIOPSIIKE YITPOIIIEHHOTO TTPOM3BOICTBA.

K HuM oTHOCSTCA Aena:

* BO3HMKAIOLIME U3 aIMUHUCTPATUBHbBIX IIPABOOTHOLLIECHUIA;

* CBSI3aHHBIE C TOCYTAPCTBEHHOM TaMHOM

* IO CIIOpaM, 3aTparMBarolIvM IIpaBa AeTeil;

* 0c000ro MPOU3BOACTBA.

Taxum 00pa3oM, 6 nopsadke ynpouwieHHO20 RPOU36O0CIEA MO2YM ObLMb
paccmompeut:

* JieJ1a 110 MCKOBBIM 3asIBJICHUSIM;

* JieJla O B3bICKAHUU JEHEXHBIX CPEICTB WX 00 MCTPeOOBAHUU UMY-
IIecTBa Ipy 1ieHe ncka He 6osee 100 TwiC. pyo.;

* IIpU3HAHHbIE CTOPOHOI1, HO HEUCIIOJIHEHHbIE TPEOOBAHMSI.

[Tpu aTOM TakMe Aesia He MOJKHBI OTHOCUTCST B COOTBETCTBUHU C 3aKO-
HOM K JieJIaM IIPUKa3HOTO IIPOM3BOACTBA, 0COOOI0 IPOM3BOJICTBA, e~
JlaM, BO3HMKAIOLIMM U3 aIMUHUCTPATUBHBIX [IPABOOTHOLIEHUI, a TAKXKe
Jiejia 1Mo CropaM, CBI3aHHBIM C TOCYAApPCTBEHHOW TAaHOM, U Jieja Mo
cIiopaM, 3aTparuBalolIiM MpaBa AeTeil.

Hena B mopsiaKe yIpOIIEHHOTO MPOU3BOACTBA PACCMATPUBAIOTCSI Cy-
JIOM IO OOIIMM TIpaBUJIaM MUCKOBOTO MTPOU3BOJCTBA, HO C OCOOEHHO-
cTsimu, yeraHosneHHbIMH T1. 21! TTIK POD.

Ocobennocmu paccmompenus 0ea 6 nopsaoKe YRpouleHHo020 npou3eo0-
cmea COCTOSIT B CJICIYIOIIEM:

* CyJ BBIHOCHUT OTIpeeICHNE O IPUHITUM UCKOBOTO 3asBICHUS K ITPO-
M3BOJCTBY U PAaCCMOTPEHUU Aejia B MOPSIAKE YIIPOILEHHOIO IIPOM3-
BOJICTBA;

* CyJ yCTaHaBJIMBAeT CPOK JUISI TIPEICTABICHUs] CTOPDOHAMU B CYII, pac-
CMaTpUBAIOIIMI AeJ0, WM HaIlpaBJeHUsT MMM ApPYr APYry AoKasza-
TEJILCTB, 3asIBJICHUI U BO3paXKEHUI OTHOCUTEILHO IPEAbSIBICHHBIX
TpeboBaHM (ITpU HEOOXOMMMOCTH MOXKET YCTaHABJIMBATHCS TOTOJ-
HUTEIbHBIA CPOK IUISI TIPEACTABICHUS TOITOJTHUTEIBHBIX JOKYMEH-
TOB, MaTepUaioB);

* TIOCJIE WMCTEYEHMST YCTAHOBJICHHBIX CYIOM CPOKOB (MpeaCTaBICHUS
JI0Ka3aTeJIbCTB, 00bSICHEHUI, BO3pAaKEHUIT) CY/I pacCMaTpUBAET AEJIO
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0e3 BbI30Ba CTOPOH Ha OCHOBE paHee MpPeICTaBICHHBIX CTOPOHAMMU

O00BICHEHUI, BO3paKEHU, JOBOIOB, 10KA3aTEIbCTB;

* pelleHNE I10 Je1y BBIHOCUTCS Ha OCHOBE UMEIOLIMXCS B [IEJI€ JOKa3a-
TEJILCTB, MPEACTABIEHHBIX B YCTAHOBJIEHHBII CYIOM CPOK;

* IIpeABapuTeIbHOE CyneOHOe 3acesaHue 110 Jej1y He IIPOBOIUTC;

* IpaBuIa 00 OTVIOKEHUU Pa30UpaTeIbCTBa IejIa He IPUMEHSIIOTCS,

* IIPOTOKOJI HE BENETC;

* pelleHKe MO AeJly MPUHUMAETCS IyTeEM BbIHECEHUSI CYIOM PE30JIIO-
TUBHOI YaCTU PEIEHNS;, TAKOE PELIeHUEe He UMEET CTaTyca UCIIOJ-
HUTEJIbHOIO TOKYMEHTA.

Pelrenue cyma mo neny, pacCCMOTPEHHOMY B MOPSIAKE YITPOILIEHHOIO
MPOM3BOACTBA, BCTYMAET B 3aKOHHYIO CUJIY 110 UCTeYeHUHU 15 nHEN co
JIHSI €ro IIPUHSTHS, €CJIM He MOAaHbl alleJUISILIMOHHbIE Xajno0a, mpe-
CTaBJICHUE.

ITomaya xayoObl, IIpeACTaBIEHNs Ha BBIHECEHHOE CyIe0HOE pellie-
HHE TpeOyeT HaJIMYKUs MOTUBUPOBAHHOIO pelleHus cyna. [loaromy u-
LIaMM, YYaCTBYIOLUMMHU B JieJie, UX MPEICTABUTENSIMU, B NSTUIHEBHBII
CPOK CO JHS MOAMMCAHUS CYIOM PE3OJIOTUBHOM YaCTU pELIEHUs MO -
aeTcs 3asBJIEHUE O COCTABJIIEHUU CYIOM MOTHBUPOBAHHOTO PEIIEHUSI.

MOTHBUPOBAHHOE pellieHUEe CyAa U3rOTaBIMBAETCd B TeUEHUE IISITU
JIHEM CO THM MOCTYIUIEHUS OT JINLA, YYaCTBYIOIIETO B J€JIe, €ro IMpe-
CTaBUTEJISI COOTBETCTBYIOLIETO 3asIBJICHUS UM CO AHS MTOJAYU aresuis-
IIMOHHOM XaJI00HbI.



Fnasa 13. OCOBOE NPOU3BOACTBO

§ 1. Ilonamue u 3nauenue oco6o2o npou3eoocmea

§ 2. Yemanosaenue gpakmos, umerowux ropuduteckoe 3na1uenue

§ 3. Ycvinoeaenue (yoouepenue) pebenxa

§ 4. Ilpusnanue epaxcoanuna 6e36ecmuo OMCymcmeyouum Uil
00vs614€HUe 2PANCOAHUHA YMEPUUM

§ 5. Ocpanuuenue deecnocodnocmu epaxcoanuna, npusHanue epajcoaHuna
HedeecnocoOHbIM, 02paHUMeRUe Ul AUNeHUe HeCO8EePULCHHOAeNHe20 npasa
CamMoCmoAmeabHO PACHOPANCAMBCA CEOUMU A0X00AMU

§ 6. O6bs61enue HecosepuLeHH0.1€MHE20 NOAHOCHIBIO 0eeCnoCoOHbIM

§ 7. Ilpusnanue osuncumoti eeuiu Gecxo3aiinoil u npuznanue npasa
cobcmeennocmu Ha 6ecxo3AUHYI0 HeOBUICUMYIO Gelllb

§ 8. Boccmanoeaenue npae no ympaueHnolm yeHHoIM O0ymazam Ha
npedssgumenst uau 0pOePHLIM UEHHbIM Oymazam (8bI3bI18HOE NPOU3B00CIEO)
§ 9. Paccmompenue dea o 6necenuu ucnpasaenuli uiu usmeHeHuil 6 3anucu
AKMO8 2pancOancKo20 cOCMosHUs

§ 10. Paccmompenue 3as64eHuli 0 cO6epULEHHBIX HOMAPUAAbHBIX
delicmeusx uau 06 omKase 6 ux cogepuleHuu

§ 11. Boccmarnogaenue ympa4enrnoz2o cyoetnozo npouseoocmea

§1. NOHATWE U SHAHYEHWE OCOBOr0 NPOM3BOACTBA

Oco060€e TTPON3BOACTBO OTHOCUTCS K CITeIIMaIbHBIM IIPOU3BOACT-
BaM [0 3alllUTe HapyILIEHHOIO WIM OCIIOpEeHHOro npasa. Mctopuuecku
OHO TI0CJIe ICKOBOTO IMPOMU3BOJICTBA 000COOMIOCH OTHUM M3 TIEPBBIX.

Mcroku naHHOTO BMIA CyaeOHOIO MPOM3BOJACTBA MOXHO HAWUTH eIle
B PUMCKOM mpaBe. XOTs pUMCKHE IOPUCTHI U HE YIIOTPEOJISUIM TepMUHA
«0c000€ MPOU3BOACTBO», IOMUMO MCKOBOTO CYIIIECTBOBAJIO M TaK Ha-
3bIBa€MOE OECCIIOPHOE CYIOIIPOU3BOACTBO, B KOTOPOM, KaK M IIPH 0CO-
OOM IIPOU3BOJCTBE, HE OCHAPUBAIOCH IIPUTSA3aHUE HAa IPaBO WIM Ha
BEIIIb.

B poccuiickoM I10peBOTIOIIMOHHOM CYIOIIPOU3BOJACTBE BHIIEISIIOCH
OXpaHUTEJbHOE IIPOU3BOACTBO.

B omimume oT MCKOBOTO MPOM3BOACTBA B OCOOOM TTPOU3BOICTBE OT-
CYTCTBYET CIIOp O MpaBe, HET MaTepUaIbHO-IIPAaBOBOTO TPeOOBAHUS O~
HOTO Juua K apyromy. OmQHaKo B Aej1aX 0co00ro mpou3BOACTBA MOXET
MMETh MECTO CIIOp O (pakTe.

Hena, oTHOCsIIMECS K 0COOOMY ITPOU3BOACTBY B COBpeMeHHOoi1 Poc-
cuu, pasauuHbl. [IpusBeneHHblii B 4. 1 ct. 262 I'TIK P® nepeuyeHs Takux
Iesl He gBsieTcsT ncuepnbiBatomuM. CorracHO 4. 2 3TOi CTaThbU K pac-
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CMOTPEHMIO B MOPSIKE 0OCOOOro MPOU3BOACTBA (peaepabHBIMU 3aKO0-
HaMU MOTYT OBITh OTHECEHBI U IpyTHUe ea.

Hena 0cob0oro mpou3BOACTBAa pacCCMAaTPUBAIOTCS M Pa3pellaloTcs Cy-
JIOM TI0 OOIIIMM TIpaBUjIaM TPakJIaHCKOTO CYJOTPOM3BOJICTBA C yUYETOM
0COOEHHOCTE, KOTOphie ycTaHOBIEeHBI TUT. 28—38 I'TIK PD.

Hena 0ocoboro por3BOACTBA BO30YXKIAIOTCS IIPU MoAade 3asiBiie-
HUSI, COAepXKalllero Mpoch0y MOATBEPAUTh TO WJIM MHOE OOCTOSITEIb-
CTBO, MMEIOIIee IPUANIECKOe 3HaUeHNE, WJIN TIOATBEPAUTH OecCIiop-
HOE IpaBo. 3asiBJICHKUE JOJDKHO OTBEYATh OOIIMM TpeOOBaHUSIM, yCTa-
HoBjieHHBIM cT. 131 I'TIK P®. ITo oTaenbHBIM KaTErOpUsIM JIeJ1 0COO0ro
MTPOM3BOJICTBA K 3asIBJICHUIO TIPEIBSIBISIOTCS CIIelMaJbHbIe TpeOoBa-
HUS.

B nenax ocob0oro mpomM3BOACTBA HET UCTLIA U OTBETYUKA, TPEThUX
JINII, HET UCKa M MHCTUTYTOB, CBSI3aHHBIX C MCKOBOI (hDOPMOI1 3aIITUTHI
IpaBa, HeJlb3s MPeIbsIBUTh BCTPEUHBIN MCK, 3aKJIIOYUTh MUPOBOE CO-
mianreHue. BMecTe ¢ TeM B TaKMX JejlaX BOBMOXKEH OTKa3 OT 3asiBJICHUS,
M3MEHEHME er0 OCHOBAHMSI WJIU TIpEIMETA.

JIumo, obparuBIIeecst B CylI, Ha3bIBaeTCs 3asiBUTEJIEM, APYTUe yda-
CTBYIOLIYE B Jiejie — 3aMHTEPECOBAHHBIMU JIULIAMU.

B xauecTBe 3aMHTEpPECOBAHHBIX JIUI] MOTYT IPUBJIEKATHCS OPTaHbl
3aIIMCU aKTOB TPaXKIAHCKOTO COCTOSIHUSI, HOTApUYCHI, OpraHbl OIeKU 1
MONEeYUTENIbCTBA U JIP.

3anHTepecoBaHHBIE JINIIA TTOJIB3YIOTCS BCEM 0OBEMOM TTPOIIECCyab-
HBIX TTpaB, TIpeaycMOoTpeHHBIM cT. 35 ['TIK P®.

ITo nenam oco6oro Mpou3BOACTBA 3asiBJICHUE 1O O0LIEeMY IMpaBUITy
MOXeT OBITh TTOJAHO OTPAHWYEHHBIM KPYrom Juil. Tak, ¢ 3asiBIeHUEM
00 O0OBSIBJIECHUMU HECOBEPIIEHHOJIETHETO ITOJIHOCTBIO IE€CIIOCOOHBIM
BIIpaBe OOPATUTHCS JIUILIb CaM HECOBEPLIEHHOJIETHUIM, JOCTUTIINI BO3-
pacta 16 net (4. 1 ct. 287 I'TIK PD).

BasxHast rapaHTUST MPaBUJILHOTO PacCMOTPEHUS e 0COO0TO TTPOM3-
BOJICTBAa — Y4YacCTHE B HUX IIPOKypopa. B cuily nmpsimoro ykasaHus 3a-
KOHa €ro yJyacTue o0s3aTeJIbHO B CIyvasiX, MpeayCMOTPEHHBIX CT. 273,
4. 3 cT. 278, cT. 284, 288 I'TIK P®D.

ITo oTnenbHBIM KaTeTOpUsIM A€ 0COO0r0o MPOU3BOACTBA YCTAHOB-
JICHBI CTIelIMaIbHBIC TIpaBUja MOACYIHOCTH. Tak, 3asgBiIeHNe 00 OObSIB-
JIECHUW HECOBEPIIEHHOJIETHETO, JOCTUTIIEro 16 JieT, SMaHCUITUPOBAH-
HBIM MOJAeTCs B Cy[ IO MecTy ero xuteabcTBa (1. 287 I'TIK PD).

Kak oTrMeuasoch, B Jejlax 0cO00ro mpou3BOACTBA OTCYTCTBYET CIIOP
o npase. Ecinu nipu mogade 3asiBieHUs] WJIM paCCMOTPEHUH Jiejia B I10-
psiike 0coOOro Mpou3BOACTBA BOZHUKAET IMOABEIOMCTBEHHBIN CYay
CIIOp O IIpaBe, Cy[I OCTaBJIsIeT 3asiBlieHUe 0e3 paCCMOTPEHMSI U Pa3bsiC-
HSIET 3asIBUTENIO U IPYTUM 3aMHTEPECOBAHHBIM JIMIIAM, YTO OHU MOTYT
MPEIbIBUTH UCK HA OOIIMX OCHOBAHMSIX.
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B cuny cr. 264, 265 I'TIK P® cynbl MoryT npyuHUMATh 3asiBJIeHUsT 00
YCTaHOBJEHUU (HaKTOB U paccMaTPUBATh UX B MOPSIKE OCOOOTO MPOU3-
BOJICTBA, €CJIM COTJIACHO 3aKOHY:

* Takue (aKThl MOPOXAAIOT IS 3asIBUTENS] IOPUIANYECKUE TIOCTEN-
CTBUS (BO3HUKHOBEHUE, U3MEHEHUE WU TIpeKpalieHre JIUYHbIX JIU-
00 UMYILIECTBEHHbBIX MTPAB I'PaxkaH WU OpraHU3alnil);

* yCTaHOBJIeHUE (haKTa He CBSI3bIBACTCS C MOCIEAYIONIUM pa3perieH-
€M criopa o TpaBe, MoJBEJIOMCTBEHHOTO CY/Y;

* 3ag4BUTEJIb HE UMEET IPYrOi BO3MOXXHOCTH IOJIYYUTH HaJIEXKallne
JOKYMEHTbI, YIOCTOBepsIollMe 3TU (akThl, JUOO BOCCTAHOBUTH
yTpadyeHHbIE JOKYMEHTHI;

* eclid JEWCTBYIOIIUM 3aKOHOJATEeJbCTBOM HE IMPENyCMOTPEeH HMHOU
(BHeCyneOHBII) MOPSIAOK UX YCTAHOBJICHUS.

[MepeitneM K aHAJIM3y KaTETOPUM JIeJI, pacCMaTPUBACMBIX B TTOPSIIKE
0co00ro Mpor3BOICTBA.

§2. YCTAHOBJIEHUE ®AKTOB, UMEIOLLNX
IOPUANYECKOE 3HAYEHUE

Hena o6 yctaHOBIeHUM (DaKTOB, UMEIOIIMX IOPUANIECKOE 3HAUe-
HUeE, SBJSIOTCS HauboJee paclpoCTpaHEHHBIMU IeJlaMU 0COOOTO TTPO-
M3BOJICTBA.

BosHukHOBeHUE, U3MEHEHUE WU TIpeKpallleHNe JTUIHbBIX U UMYIIe-
CTBEHHBIX MPaB rpaxIaH WM OpraHU3aluii 3aBUCUT OT HAJTUUUS WU
OTCYTCTBUS IOpuANYECKUX (akToB. JJaHHbBIE (haKThl JOJKHBI OBITH MO/~
TBEPXKICHBI COOTBETCTBYIOIIMMU TOKYMEHTaMHU (CIpaBKaMM, 3aIi-
CSIMM, aKTaMM).

OpmHako MMEIOTCS cydau, KOTIa TOT WIX UHOM (haKT He MOXET ObITh
YIOCTOBEPEH COOTBETCTBYIOLIUM JOKYMEHTOM I10 MPUYMHE €r0 yTPaThl,
YHUUTOXEHUsI, HEBO3MOXHOCTH BOCCTaHOBeHUs. IJIsl 9TUX ciiyyaeB
MPEAYCMOTPEH CyAeOHbIN MOPSIIOK YCTAHOBJICHUS I0PUANYECKUX (haK-
TOB.

‘YcraHoB/IeHHE POJCTBEHHBIX OTHOIIEHHH, (haKTa HAXO0XKIEHUS HA WK/IH-
BeHUH, (haKkTa perucTpanyu poxKIeHusl, yCbIHOBIeHUs (ynouepenusi), Opaka,
pacTopxkenus opaka, cmeptu (1. 1—-3 u. 2 c1. 264 I'TIK P®). Paccmatpu-
Basi TaHHbIE JieJ1a, CY/ 3acjlyllIMBaeT MOKa3aHUsl CBUIETENEeN, a TaKxKe
JIU11, 3aMHTEPECOBAHHbBIX B Jiejie (HampuMep, POJICTBEHHUKOB, APYTUX
VKIMBEHIIEB — TI0 JieJIaM 00 YCTaHOBJICHUM POJICTBEHHBIX OTHOILICHMUIA,
00 YyCTaHOBJIEHUM WXIWBEHUYECTBA), UCCIEAYeT MUCbMEHHbIE T0Ka3a-
TEJIbCTBA, MPENCTABIEHHbIE 3asiBUTEJIEM, 3aMHTEPECOBAHHBIMU JIULIAMU.

Hena 06 yctaHOBJIeHUM (PAKTOB rOCyIapCTBEHHOU perucTpaiuy ak-
TOB I'PAXKIAHCKOTO COCTOSTHUSI HEOOXOAMMO OTJIMYATh OT JeJ O BHeCe-
HUW UCTIPABJICHUI WK UBMEHEHMI B 3alUCU aKTOB TPaXXKIaHCKOTO CO-
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crostHus (1. 9 9. 1 cr. 262 I'TIK P®), Tak Kak B yKa3aHHOI KaTeropuu
JIeJ COOTBETCTBYIOIIAs 3aIMCh HE yTpaueHa, a B Hell yKa3aHbl Helpa-
BUJIbHBIE WJIN HEIIOJIHbIC CBEICHMSI.

Ycranosienue ¢akra npu3HaHHA OTHOBCTBA. B cooTBeTcTBUM C 1I1. 4
4. 2 cT. 264 T'TIK P® cyn paccmaTpuBaert aejia 00 ycTaHOBJIEHUMA (dakKTa
MpU3HAHUS OTHOBCTBA. Takoii (hakT MOXET ObITh YCTAHOBJIEH B I10-
psiiKe 0coO0To MPOU3BOACTBA B ClIydae CMEPTH JIMIIA, KOTOPOe TTPU3Ha-
BaJIO ce0s OTIIOM, HO HE COCTOSIJIO B Opake ¢ Marepbio pebeHka (ct. 50
CK P®). Cornacno 11. 4 mocranosienus [Inenyma BC P® or 25 okTs-
opst 1996 r. Ne 9 «O npumeHenuu cynamu CemeiiHoro kojaekca Poccuii-
ckoit Demepalluyl IPU PACCMOTPEHUHM JIe)T 00 YCTAHOBJICHUW OTIIOBCTBA
M O B3BICKAHUM aJIUMEHTOB» (PaKT MPU3HAHUS OTLIOBCTBA MOXKET OBITh
YCTaHOBJIEH 110 IPaBUJIaM 0COOOI0 IIPOU3BOACTBA HA OCHOBAHUU BCE-
CTOPOHHE MPOBEPEHHBIX TaHHBIX MIPU YCIOBUU, UYTO HE BO3ZHUKACT
criopa o mpaBe. B ciyyae, eciu 1pu nogade 3asiBJICHMSI WJIK pacCMOTpe-
HUU Jiejia B IMOpsIIKe 0COOO0ro MpOM3BOACTBA YCTAHABIMBACTCSI HAaJIU4yue
criopa o TipaBe, MOABEIOMCTBEHHOTO CYIy, CY/ BEIHOCUT OIpeaesieHre
00 OoCTaBJIECHUM 3asiBJICHUST O€3 paCCMOTPEHMsI, B KOTOPOM Pa3bsICHSIET
3aBUTEJIIO U IPYITUM 3aMHTEPECOBAHHBIM JIMLIAM UX IIPAaBO Pa3pellnThb
CIIOp B MOPSIKE NCKOBOTo rpou3BoacTsa (4. 3 cT. 263 I'TIK PD).

Ycranosienue ¢GakTa NPUHAMIEKHOCTH NPABOYCTAHABIMBAIOIINX 10~
KyMeHTOB (11. 5 4. 2 cT. 264 I'TIK P®). B mopsinke 0co60ro mpou3Boi-
CTBa CyIl pacCMaTpUBAaeT Jejia 00 YyCTaHOBJIEHUM (haKTa MpUHAIJIEX-
HOCTH IIPaBOYCTaHABJIMBAIOIIETO TOKYMEHTA JIUILY, MMsI, OTYECTBO WU
(bamMuIKMs KOTOPOro, yKazaHHbIE B JOKYMEHTE, He COBHAAAlOT C UMe-
HEM, OTYECTBOM WJIM (DaMUJIME 3TOTO JIMIIa 10 MaclopTy WU CBUIE-
TEJbCTBY O poxaeHuu. [1pr 3TOM clieayeT OTMETUTDh, YTO peYb HE UIET
00 yCTaHOBJICHUM caMOTO (paKTa, KOTOPHIi 3a(hMKCUPOBAH B IpPaBoO-
ycTaHaBiuBatoiieMm nokymeHnte. 1o nemy 06 yctaHoBieHuu hakra mpu-
HaJJIEXKHOCTH TaKOTO JTOKYMEHTA 3asIBUTEJIb TOJIKEH TIPEICTaBUTh 10~
Ka3aTeJIbCTBa, YTO JOKYMEHT IIPUHAIIEKUT €My M YTO OpraHu3alusl,
BBIJIABIIIAsl 3TOT TOKYMEHT, He MMEET BOBMOKHOCTU BHECTU B HETO CO-
OTBETCTBYIOIIIEE UCTIPaBICHHUE.

3asBiieHus: 00 yCTaHOBJICHUHU (DaKTa IMIPUHAIICXKHOCTU JIMIY BOUH-
CKHUX TOKYMEHTOB, IMacropTa U CBUAETEJIbCTB, BhIIaBAEMbIX OpraHaMU
3AI'Ca, B cuity psIMOro yKa3aHus B 3aKoHe (1. 5 4. 2 ct1. 264 I'TIK P®D)
cyaeOHOMY ycTaHOBJIeHUIO He nmomiexaT. Cyn He BIpaBe paccMaTpu-
BaTh TaK:Ke 3asIBJIEHUsI 00 yCTaHOBJICHUU (haKTa IMIPUHAMJIEKHOCTH YI0-
CTOBEPEHMUS K OpJIeHY WJIM MeNaau rpakgaHuHy, UMSI, OTYECTBO MJIN
(haMuUIKST KOTOPOIO HE COBIIAAAIOT C YKa3aHHBIMU B YIOCTOBEPECHUMN,
IOCKOJIbKY 3TU BOIIPOCHI pa3pellaloTcsi OPTaHOM, BbIIABIIMM YIOCTOBE-
peHne. OOYCIOBIEHO 3TO TeM, UTO OpraHbl M OPTaHW3alIMU, UX BBIITAaB-
II1e, MOTYT UCIIPaBUTh OLIMOKY CaMOCTOSITEIbHO. B cilyuae oTkasa op-
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raHOB U OpraHMU3alMid B YCTPAaHEHUHN OLIMOOK IpakIaHUH MOXET oOpa-
TUTBCS B cyd. [Ipn Hanmumy cropa Takoro poja Jejia pacCMaTpUBalOTCs
B IIOPsIIKE MCKOBOI'O IIPOM3BOICTBA.

Ycranosienue ¢akra BjajgeHds U MOJIb30BAHNS HEJABIKUMbBIM UMYIIe-
ctBoM (11. 6 4. 2 cT. 264 I'TIK P®). B ciyuae, ecinu y 3asBUTES ObUI 10-
KYMEHT O IpaBe COOCTBEHHOCTU Ha MpUHaIjIeXKallee eMy HeIBXKIMOE
MMYILIECTBO, HO OH yTpayeH, ¥ YKa3aHHbIN (aKT He MOXET ObITh IO/ -
TBEPKIEH BO BHECYIeOHOM MOpPsIIKe, OH yCTaHaBIMBaeTcs cynom. [lpu
3TOM 3asBUTEJb JOJDKEH MPEACTaBUTh T0Ka3aTeIbCTBA O HEBO3MOX -
HOCTH IIOJIy4EHUSI UM HaJJIeXallero JOKYMEHTa JIM00 HEBO3MOXKHOCTU
€r0 BOCCTAHOBJICHUSI.

Yceranosienne ¢pakra HecyacTHoOro caydas (1. 7 4. 2 ct. 264 I'TIK
P®). Peub unet, Kak npaBuiio, 0 HECYACTHOM CJiydae Ha TIPOU3BOJNICTBE.
[Topsimok pacciemoBaHMs 1 ydeTa TaKUX HECUACTHBIX CIydyaeB periia-
MmeHTHpyeTcs TpynoBeiM KogekcoM P®. 3asiBieHue 00 yCTaHOBICHUU
(bakTa HECUACTHOTO CIIydyasi IPUHUMAETCS K IIPOU3BOICTBY Cyla, €CIIN:

* aKT O HECUACTHOM CJIyyae He COCTaBJISLICS M COCTaBUTD €TI0 B JTAHHOE
BpeMsI HEBO3MOXKHO);

* aKT ObUI COCTaBJICH, HO BIIOCJICACTBUU YTPAaYeH U €ro HeJb3sI BOCCTa-
HOBUTDb BO BHECYIEOHOM TTOPSIIKE;

* IIpYU COCTAaBJICHUM aKTa ObUIA JIOITyIeHa OIIMOKa, IPEIsITCTBYOIIAsT
MpU3HAHUIO (paKTa HECYACTHOIO CJIydasi, U UCIIPABUTh OTY OLIMOKY
BO BHECY/IEOHOM TOPSIIKE HEBO3MOXKHO.

IIpu ycTtaHoBlIeHMHU (paKTa HECUYACTHOTO CJIydasl B Pe30JIIOTUBHOM
YacTH peleHUs CIIEAYeT OTPa3UTh: BPeMsI U MECTO HECYACTHOIO CIyvasi;
(hamMmunmio, MMs1, OTYECTBO JINIIA, C KOTOPBIM MPOM3O0IIIE]] HECUACTHBIN
clyJaii; CBsI3b HECYACTHOTI'O CJIydasi C IIPOM3BOACTBOM.

Ycranosinenue ¢akTa cMepTH JMIA B ONpeae/ieHHOe BpeMsl U MPH OTpe-
JejieHHbIX o0cTosaTeabcTBax (1. 8 4. 2 cT. 264 I'TIK P®). Takoe 3asBie-
HUE TIPUHUMAETCS K TIPOU3BONICTBY CY/Ia, €CJIM 3assBUTEJIEM MPeICcTaB-
JIEH JOKYMEHT 00 oTKa3e opraHa 3AI'Ca B perucrpauuu cMepTH.

TMopsinok peructparuu cmeptu B opraHax 3AI'Ca perynupyercst ®e-
JepaibHBIM 3aKOHOM OT 15 Hos10pst 1997 . Ne 143-®3 «O06 akTax rpax-
JAHCKOTO COCTOSIHUSI». B cooTBeTcTBMM cO CT. 64 ykazaHHoro Pene-
paJbHOIO 3aKOHA OCHOBAHUEM JIJISI TAKOUW pEerucTpaluu siBIseTCs:

* JIOKyMEHT YCTaHOBJICHHO# (hOPMBI O CMEPTH, BBIIAHHBINA MEIUIIMH-
CKOI1 opraHM3alueil Uid YacCTHOIPAKTUKYIOIIMM BPauoM;

* pelieHue cyna 00 yCTaHOBIEHUU (pakTa CMEPTU WU 00 OOBSIBIIEHUU
JIAIIA YMEPIIUM, BCTYIIHBIIEE B 3aKOHHYIO CUITY;

* JIOKYMEHT, BBIIAHHBI KOMIIETCHTHBIMM OpraHaMu, o (haKTe CMepTU
JILA, HEOOOCHOBAHHO PEIIPECCUPOBAHHOIO U BIIOCJIEACTBUM peabu-
JIUTUPOBAHHOTO HAa OCHOBAaHWM 3aKOHA O peaOMJIUTAIIMU KEPTB MO~
JINTUYECKUX PEIIPECCUId.
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[Tpu oTcyTcTBUM yKa3aHHBIX MOKyMeHTOB opraH 3AI'Ca oTka3biBaeT
B pErucTpalid CMEePTHU, COOOIMB MPUIMHBI 0TKa3a B MMChbMEHHOM
dopme.

Oo0palasich B Cy C 3asiBIeHHEeM 00 YCTaHOBIIEHUM (haKTa CMEPTU
JINIIa B OTIpeNeJIeHHOE BpeMsI U TIpU OTIpeIeICHHBIX 00CTOSTEILCTBAX,
3asiBUTEJb JOJIKEH TPeICTaBUTh TOKYMEHT 00 oTka3e opraHoB 3AI'Ca B
peructpauuu cMepT. B 3asBaeHMM HEOOXOAMMO U3JIOXUTh J0Ka3a-
TEJIbCTBA, C JOCTOBEPHOCTHIO CBUAECTEIbCTBYIOIIME O CMEPTHU JU1Ia B
oIpeieJIeHHOE BPeMsI, IIPU OMPEeIeHHBIX 00CTOSITEILCTBAX.

YcraHoBneHue (pakTa CMEPTH JIMLIA B OIIpeieJIeHHOE BpeMsl OT/IMYa-
eTCST OT YCTAHOBIIEHMS (haKTa peTHCTpallnid CMepTU. B mmepBom cirydae
daxT cMepTu He ObLI 3apeructpupoBaH opraHamu 3AI'Ca BooOl1iie, a BO
BTOPOM — 3aperucTPUpPOBaH, HO IOATBEPKAAIOLINE JOKYMEHThI yTpa-
YeHBI M BOCCTAHOBUTH UX BO BHECYICOHOM MOPSIKE HEBO3MOXKHO.

B pelrenuu cyna mo geiay o0 ycraHOBIeHMU (haKTa CMEPTH OTMeda-
€TCsI: Ybsl CMEPTh YCTAHOBJIEHA; KOTJA OHA HACTYIWJIA; IIPU KaKUX 00-
CTOSITETLCTBAX.

HaToii cMepTU IpU 3TOM CUMTAETCS JeHb yCTaHOBIeHMS (pakTa
CMEPTU CYIOM.

[Tpu ycTaHOBIIEHNH (haKTa PETUCTPAlUM CMEPTU B PE30JIOTUBHOMN
YacTU pelleHMs yKa3biBaeTcs: KakuM opraHoMm 3AI'Ca Oblita 3aperu-
CTPUpPOBaHa CMEPTh I'paxkIaHMHA; BpeMsl perucTpalliu.

YcraHoBjienne (hakTa NPUHATHS HACJIEICTBA M MECTA OTKPBITHS HACJIEI-
ctBa (11. 9 u. 2 ct. 264 I'TIK P®). Cormacho ct. 1153 'K P®D nipunsTue
HacJIe[ICTBa BbIPAXKAETCS B COBEPIICHUM ICHCTBUI, CBUIETEIbCTBYIOIIMX
0 (hakTMYeCKOM IIPUHSITUM HACJIEICTBA, U B IMoJadye HOTApUYCy WU
YIIOJIJHOMOYEHHOMY B COOTBETCTBUH C 3aKOHOM BbIIaBaTh CBUIETEIIHCTBA
0 MpaBe Ha HACJIEICTBO JOJDKHOCTHOMY JIMIIY 3asiBJICHUSI O IIPUHSITUY Ha-
cJencTBa 0O 3asIBJICHUS O BhIIaue CBUIACTEIBCTBA O TIpaBe Ha HACeI-
CTBO. YKa3zaHHBIE JeHCTBUS MTOJKHBI ObITH COBEPILIEHBI B TEUCHUE IIECTH
MeECSILIEB CO THSI OTKPBITUS HacaencTsa (1. 1 cr. 1154 T'K PD).

B coorBerctBuu ¢ 11. 2 ¢r. 1153 'K P® npusHaercs, moka He 10Ka-
3aHO MHOE, YTO HACJICTHUK MPUHSI HACIEACTBO, €CJAU OH COBEPIIUII
IECTBUS, CBUACTEILCTBYIOMINE O (haKTUUECKOM IMPUHATUU HACJIEI-
CTBa, B YaCTHOCTH, €CJIM HACJICTHUK:

* BCTYNUJ BO BJaJicHUE WIX B YIIPaBJIeHNE HACAEACTBEHHBIM MUMYIIE-

CTBOM;

* TIPUHSUI MEPBI 110 COXPAHEHMIO HACJIEACTBEHHOTO UMYIIECTBA, 3alll-

T€ €T0 OT MOCSATATEeILCTB WM MPUTI3aHUI TPEThUX JIUII;

* IIpOM3BEJ 3a CBOI CYET PacXolbl MO COMEPXKAHMIO HACIEICTBEHHOIO

MMYILECTBA;

* OIUTATWJI 32 CBO CUET IOJITH HACEAOIATEIIsI VITU TIOJIYIHI OT TPETHUX

JIAI] IPUYIMTABIIMECS HACIeA0IaTeII0 NEHEeXKHbIE CPEICTBRA.

192



DaxT NPUHSITHUS HACJIEACTBA MOXET ObITh PACCMOTPEH B TOPSIIIKE
0c000T0 MPOU3BOJCTBA, €CJIM HOTAPUYC WU ITOJXKHOCTHOE JINIIO, CO-
Bepllamllee HoTapuajlbHOE AeiCTBUE, OTKAXET 3asBUTEJIO B BblIaue
CBUJIETEJIbCTBA O TIpaBe Ha HACJEACTBO 10 MOTUBY OTCYTCTBUSI WU He-
JIOCTaTOYHOCTU JOKYMEHTOB, HEOOXOAUMBIX JIJIs1 MOATBEPKAEHUSI B HO-
TapuajbHOM Mopsiake (GakTa BCTYIJIEHUS BO BJlaleHUE Hacel-
CTBEHHBIM MMYyIlecTBOM. Ecinu Haaexane 10KyMEHTHI TIpe/CcTaB-
JIEHbI, HO B BblJJaue CBUIETEJbCTBA O MPaBe Ha HACAEACTBO OTKa3aHo,
3aMHTEPECOBAHHOE JIUIIO BITPAaBE OOPATUTHCS B CY[ C 3asIBIEHUEM HE 00
yCTaHOBJIEHUHU (paKTa MPUHSITUS HACJIEICTBA, a 00 OTKa3e COBEPIIUTH
HoTtapuanbHoe neiictBre (cT. 310 I'TIK PD).

MecToM OTKPBITHSI HACAEACTBA SBJSETCS MOceqHee MOCTOSIHHOE
MECTO KUTEbCTBA Hacienoaaress. Eciu mociaenHee MECTO XUTEIbCTBA
HacJjenozaaTessi, 00JiajaBiliero UMYIECTBOM Ha Tepputopun Poccuii-
ckoit Penepalii, HEU3BECTHO WJIM HAXOMUTCS 3a ee MpeaeamMmu, Me-
CTOM OTKPBITHsSI HaciencTBa B Poccuiickoit @enepaiiuu mpu3HaeTcst
MECTO HAXOXJEHUS TAKOTO HacleJICTBEHHOro umyilectsa. Eciu takoe
MMYIIECTBO HaXOJIUTCS B PA3HBIX MECTaX, MECTOM OTKPbITUSI HACTE/-
CTBa SIBJISIETCS MECTO HaXOXIEHUsI BXOJSIIMX B €r0 COCTaB HENBUXKM-
MOTO MMYIIIECTBA WM €ro HanboJjiee IIEHHOM YacTH, a TIPU OTCYTCTBUM
HEJIBUXXMMOTO UMYIIECTBA — MECTO HaXOXIEHUs IBUXUMOTO UMYIIe-
CTBa WJIM €ro HauboJjee LEeHHOM YacTH.

Cremyer 3aMeTUTh, YTO MECTO OTKPBITUST HacaeacTBa U (hakT TPUHSI -
TUSI HACNEACTBA YCTAHABIMBAIOTCS, KaK MPaBUJIO, B OMHOM CylIeOHOM
pelIeHuH.

§3. YCbIHOBJIEHME (YAOHYEPEHUE) PEBEHKA

B cootBercTBHM ¢ 1. 29 (cT. 269—275) I'TIK P® ychiHOBIIeHUE
WIN yoodepeHue pedeHKa IIPOU3BOAUTCS CYAOM I10 3asiBJICHUIO JIUIL
(Jinua), Kenarrx yChIHOBUTH peOeHKa.

I'paxxnane Poccuiickoit @enepaiuu, mMoxkeaaBIIie YCBIHOBUTD pe-
OcHKa, IoAAI0T 3asBJICHNE B PailOHHBII Cy[ 10 MECTY XKUTEJbCTBA WU
MECTY HaXOXKICHUS YCBIHOBIISIEMOTo pedeHKa. YTo KacaeTcs TpaxkiaH,
MMOCTOSIHHO TIPOXUBAIOIIUX 3a MpenenaMu Poccuiickoit Menepamnun,
MHOCTPaHHBIX T'paxkJaH WIM JIML 0e3 rpakaaHCTBa, XKeIalolUX YChIHO-
BUTb pebeHKa — rpaxaaHuHa Poccuiickoii Denepanuu, To 3asBiIcHUE
00 YCHIHOBJIEHMH T10/1a€TCsI, COOTBETCTBEHHO, B BEPXOBHBII CY/I peCITy-
OJIMKM, KpaeBoii, 00JIaCTHOI1 cya, cya roponaa dheaepalbHOTO 3HAYCHMS,
CyIl aBTOHOMHOI 00/1aCTU U CYJ aBTOHOMHOTO OKpYra I10 MeCTY XU-
TEJIbCTBA MM MECTY HaXOXKIEHUS 9TOTO peOeHKa.

YuuthiBasg cieun@UKy Iej JaHHOU KaTeropuu, (hopMa U comepka-
HUE TaKOTO 3asiBJCHUS JOJKHBI OTBe4aTh KaK OOILMM TpeOOBaHUSIM,
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npeabsasiasieMbiM cT. 131 TTIK P®, tak u cnieunaibHbIM TPeOOBAHUSIM
ct. 270 I'TIK P® (yka3aHue cBeleHUIT 00 YCHIHOBUTESIX, O AETSIX, KO-
TOPBIX OHU XKEJIAIOT YCHIHOBUTD, MX POIMUTEIISIX; TTPOCh0A O BOZMOXKHBIX
M3MEHEHMSIX B aKTOBOM 3aIIMCH O POXICHUM YCHIHOBISIEMBIX ETEH;
yKa3zaHue 00CTOSATENbCTB, ¢ KOTOPHIMU 3aKOH CBSI3BIBAET BO3MOXKHOCTD
OBITh YCHIHOBUTEJIEM, 1 TIOATBEPKAAIOIINX UX JOKA3aTEIbCTB).

B nopsinke moarotoBku Aejia o0 YCbIHOBIEHUM K CyieOHOMY pa3ou-
PaTeIbCTBY CYIbsl B KaXIIOM ClIydae 00s3bIBaeT OpraHbl OIEKU U IOIe-
YUTEIbCTBA 10 MECTY XKUTEILCTBA (HAXOXICHMSI) peOeHKA IIPEeICTaBUTh
B CyJ 3aKJiloueHre 00 000CHOBAaHHOCTU YCHIHOBJIEHUSI U COOTBETCTBUU
€ro MHTepecaM YChIHOBJISIEMOTO.

Cynbs IOKEH UCTPeOOBATh OT OpraHa OTeKU W TTOMeUYNTEILCTBA aKT
0o0cIiemoBaHUS YCIIOBUI KM3HU YCBIHOBUTENICH U dpyeue HeoOxodumole
0451 YCbIHOG.ACHUS OOKYMEHMbL:

* aKT o0CJemoBaHUs YCIOBUI XU3HU YCHIHOBUTENEH (YCHBIHOBUTES),
COCTaBJICHHBII OPraHOM OITEKM U TOIEYUTENILCTBA IO MECTY XKU-
TEJIbCTBA WJIM MECTY HaXOXIEHUS YCHIHOBIISIEMOTO pebeHKa 100 1o
MECTY JKUTEIbCTBA YCHIHOBUTEIIEH (YCHIHOBUTEIS);

* CBMIIETEIHCTBO O POXICHUU YCHIHOBJISIEMOTO peOeHKa,

* MEIUILIMHCKOE 3aKJII0YEHME O COCTOSTHUM 3I0POBbsI, O (DU3UIECKOM U
00 YMCTBEHHOM Pa3BUTUU YCHIHOBJIIEMOI'O peOeHKa;

* corjacue YChIHOBJISIEMOIO pebeHKa, IOCTUTLIEro Bo3pacTa AECSATU
JIET, Ha YCHIHOBJICHME, a TAaKXKe Ha BO3MOXHbIE U3MEHEHUsI €TI0 MMe-
HU, OTYECTBa, (DAaMUIUU U 3aUCh YCHIHOBUTENEH (YCHIHOBUTES) B
Ka4yecTBE €ro poauTesieil (3a NCKIIOUYEHUEM CITy4aeB, eCJIM TaKoe CO-
rJ1Iacue B COOTBETCTBUM C (peiepaibHbIM 3aKOHOM He TpeOyeTcsl);

* corjacue poauTesneil pebeHKa Ha ero YChIHOBJIEHUE, IPU YCHIHOBJIE-
HUM pebeHKa ponuTesiel, He JOCTUTIINX BO3pacTa IIeCTHAILIATH JIeT,
TaKKe COrjlache MX 3aKOHHBIX IMpeACTaBUTENIeN, a IPU OTCYTCTBUM
3aKOHHBIX IIPEJCTaBUTEJIEN COTJIache OpraHa OIEeKM M IOIeUYUTEIb-
CTBa (3a UCKITIOYEHHEM CITydaeB, mperycMoTpeHHBIX cT. 130 CK PD);

e corjacue Ha YCBHIHOBJICHHME peOeHKa ero omeKyHa (IIOIevyuTeis),
MPUEMHBIX POAMTENICH WIM PYKOBOOUTEIS YIPEXKIACHUSI, B KOTOPOM
HaxoIUTCSl peOEHOK, OCTABIIMIACS Oe3 MONeYeHUs POAUTEIICH;

* IIpU YCHIHOBJIEHMU pebeHKa rpaxaaHamu Poccuiickoit Menepanuu,
MOCTOSTHHO TIPOXKUBAIOIIMMU 32 Tpeseiiamu Tepputopun Poccuiickoit
Denepaliny, THOCTPAHHBIMU I'paXkIaHAMU WY JIMLIaMU 6e3 TpakiaaH-
CTBa, HE SIBJISTIOIIMMUCS PONCTBEHHUKAMU peOeHKa, TOKYMEHT, TO/I-
TBEePXKIAIOIINI HATMIME CBEIEHUI 00 YCHIHOBISIEMOM PEOEHKE B TO-
CYIapCTBEHHOM OaHKe JaHHBIX O JIETSIX, OCTABIIMXCS Oe3 TTOoIreYeHsI
pOIUTENeii, a TAKXKe TOKYMEHTHI, TIOATBEPKIAIOIINE HEBO3MOXKHOCTh
nepenayy pebeHKa Ha BOCIMTaHHWE B CeMblo TpaxmaH Poccuiickoit
Denepanyy WK Ha YCHIHOBJIEHNE POACTBEHHUKAMM peOEeHKA He3aBU-
CHMO OT IPaKIaHCTBAa U MECTa XXUTEJIbCTBA 3TUX POACTBEHHUKOB.
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B cnyuae HeoOXomuMOCTH Cya MOXET 3aTpeOOBaTh U UHBIE JOKY-
MEHTHBI, 00s13aTeJIbHBIC [IJIST TIPABUJIBHOTO PEIIeHUsI BOIIPOCa O TOM, MO-
JKET JIM 3asIBUTEIb ObITh YCHIHOBUTEIEM JAHHOIO peOeHKa.

I'TIK P® npenycmaTpuBaeT o0si3aTeibHOE TUUYHOE YYacTHe B pac-
CMOTPEHMH Jiena:

* CaMoOro 3asiBUTEIIS;

* MpPEeICcTaBUTEIISI OpTaHa OTIEKM U MOIIEUNTEIbLCTBA;
* IIPOKYpOpa;

* pebeHKa, JOCTUTLIEro Bo3pacTa 14 ner.

HeBrblnoHeHre CyqoM 3TUX TPeOOBAHUI MOXKET ObITh OCHOBAaHUEM
K OTMEHE pellleHUs, eCIM 3TO TIPUBENIO MO0 MOTJIO TIPUBECTH K HETpa-
BUWJILHOMY pa3pellIeHUI0 BOIIpoca 00 YCHIHOBJICHUM.

Hanuuwue y 3asiBuTesIs1 mpeacTaBUTes, HaaIeXKalluM 00pa3oM yIIoJI-
HOMOYEHHOTO Ha BeJeHUe Jiesia B Cyle, He OCBOOOXKIAET JTUIIO (JIMII),
JKeJIalollee YChIHOBUTD pe0eHKa, OT 00SI3aHHOCTU SIBUTHCS B CY/I.

IIpeacraBuTenn mo AenaM JaHHOI KaTeropuu BIpaBe 0e3 JIMYHOTO
y4acThs TOBEPHUTEJISI TPOM3BOIUTD PSII TIOATOTOBUTEIbHBIX AEHCTBUI
BHE CTaIuM CyIeOHOro pa3oupaTeIbCcTBa.

[Ipu moarotoBke Aeia K cyaeOHOMY pa30MpaTebCTBY CyIbsl 00CY-
KJIaeT BOIIPOC O HEOOXOAMMOCTH TPUBJICUYEHMS K YIACTHIO B JeJIe POIU-
TeJieit (POaUTENIsT) YCHIHOBIIIEMOTO peOeHKa, €T0 POACTBEHHUKOB, IIPE-
CTaBUTEJICH YUPEXKICHHUsI, B KOTOPOM HAXOIUTCS PeOEHOK, OCTaBLIMIACS
0e3 ToTeYeH!sI pOAUTENIei, IPYTUX 3aMHTEPECOBAHHBIX JIUII, a TAKXKe ca-
Moro pedbeHKa B Bo3pacte oT 10 J1eT I TOro, YTOOBI BOITPOC 00 YCHIHOB-
JIEHUU ObLIT pellieH ¢ MaKCUMaJIbHBIM YU€TOM MHTEPECOB peOeHKa.

[Tpu aTOM MO MHTEpecamMu pedeHKa, KoTopbie B cuiy m. 2 ct1. 124
CK P® 06g3aTe1bHO TOKHEI OBITH COOJIIOACHBI ITPU YCHIHOBJICHUM,
cjenyeT MOHUMAaTh OOecIiedeHe YCIAOBUI, HEOOXOOUMBIX IIJISI €T0 ITOJI-
HOILIEHHOTO (hU3UYECKOT0, TICUXUIECKOTO, JYXOBHOTO U HPABCTBEHHOTO
pazButus. Kpome Toro, mpu yCHIHOBJIEHUN JOJKHO YIYUTHIBATHCS STHU-
YecKoe IPOUCXOXKAeHUE pedeHKa, IPUHAMIEXKHOCTh K OIpeae/IeHHOM
PeJIUTUU U KYJIbTYPE, POAHON SI3bIK, BO3MOXHOCTb 0OeCTIeYeHUsI Tpe-
€MCTBEHHOCTH B BOCIIMTAaHUY 1 00pa30BaHUU.

IIpu pemieHuu Bompoca 0 HEOOXOAMMOCTH BbI30Ba B CyIeOHOE 3ace-
JlaHWe HECOBEPIIEHHOJETHETO 11eJIECO00Pa3HO BBISICHUTH MHEHUE 110
ATOMY ITOBOJly OpraHa OIeKH U ITOIEeUYUTEIbCTBA C TeM, YTOOBI TIPUCYT-
CTBHE B CyJe HE OKa3aJio Ha pebeHKa HeOJIaronpusTHOIO BO3ICHCTBUSI.

151 obecriedeHUsT OXpaHSIEeMOI 3aKOHOM TaliHbI YCHIHOBJICHUSI CYJ B
cootBeTcTBUM cO cT. 273 I'TIK P® paccmarpuBaet Bce aena TaHHOM Ka-
TETOPUHM B 3aKPBITOM CYIAeOHOM 3acedaHUU, BKIII04asi OObSIBIICHUE pe-
meHus1. B aTux e measix yyacTBYIOIIME B paCCMOTPEHUHU AeJia JIMIa
JIOJDKHBI OBITH TIPEAYTIPEXIeHBI O HEOOXOMMMOCTH COXpaHEHUs B TaiiHe
CTaBIIMX UM U3BECTHBIMU CBeleHUI 00 ychiHOBIeHUU. Kpome ToTO,
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9TU JIMIIA MPEIyPEXAAI0TCSI O BO3MOXHOCTH MPUBJICUYEHUS K YTOJIOB-
HOI OTBETCTBEHHOCTHM 3a pasrjallleHre TallHbl YChIHOBJIEHUS BOIIPEKU
BOJIE YCBIHOBUTEJS B ClIydasiX, peaycMOTpeHHBIX cT. 155 YK P®D. Bt
JEUCTBUS CyJa OTpaXaroTcsl B MPOTOKOJIE CYIe0OHOTO 3aceiaHusl.

[Tpu paccMoTpeHUHM €T JaHHOW KaTeropuu 00CYXIaeTcsl BOIIPOC O
TOM, HET JIU OCHOBAHWI{, UCKITIOYAIOIIUX JUIST 3asIBUTEJIS BOBMOXHOCTb
ObITh ychiHOBUTENIEM (cT. 127, 128 CK PD).

[Tpu permeHun Bompoca o JOTMYCTUMOCTHU YCHIHOBJIEHUS B KaXKIOM
ciydJae caedyem npoeepsamb u y4umoléams.

* HpPaBCTBEHHbIE M MHbIE JMYHBIE KA4eCTBa YCHIHOBUTENS (OOCTOSI-
TEJTbCTBA, XapaKTepu3ylolllie ITOBeNeHUe 3asBUTENs Ha paboTe, B
OBITY, HAJIMYME CYOIMMOCTHU 3a IPECTYIUICHUS IIPOTUB JTUYHOCTH, 3a
KOPBICTHBIE U APYTHE YMbILIJIEHHBIE IPECTYIUICHUS U T.I1.);

* COCTOSTHHUE €TO 3[I0POBbSI;

* HaJIMYKE APYTUX MPOXKUBAIOIIMX BMECTE C HUM YJIEHOB CEMbMU;

* CJIOXMBIIHECS B CEMbE B3aMMOOTHOILICHMS;

* OTHOIIEHMS, BOZHUKIIINE MEXTYy STUMU JIMIITAMU 1 pEOCHKOM;

* MarepuajbHbIC U XWIMIIHbIE YCIOBUS XXU3HU OYAYIIUX YCHIHOBUTE-
JIe.

YxazaHHble 00CTOATENBCTBA B PABHOM MEpe YUMTHIBAIOTCS TIPU YChI-
HOBJIEHNMM pebeHKa KaK IMOCTOPOHHUMU JIMIIAMU, OTYIMMOM, MayeXxoii,
TaK U €ro pOACTBEHHUKAMMU.

[Tpu BeIsICHEHMU BOTIpOCa O TOM, HE OYIET JIU COCTOSTHUE 3[I0POBbS
3asIBUTEJISI TIPEIISITCTBOBATh HaJjIeXKallleMy OCYIIECTBICHUIO UM POA-
TEJIbCKUX IpaB U 00s13aHHOCTE, HEOOXOAMMO UMETh B BUJY, YTO CYILE-
CTBYeT MepeyeHb 3a00IeBaHU, TP HAJIMYUY KOTOPBIX JIUIIO HE MOXKET
YCBIHOBUTH peOeHKa, IIPUHATH €TO0 IO ONeKY (ITOMeUYUTEIbCTBO), B3STh
B IIPUEMHYIO CEMBIO.

Ecnu y pebenka nmeercst poauTesib (POIUTENN), TO HATUYKE ero (1X)
corjacusi — 00s13aTeJIbHOE YCIoBUe yChbIHOBIeHUs. Corjlacue poauTesst
(pomuteeii) BBISIBISIETCS OPTaHOM OITEKM U IOIEYUTEIbLCTBA C COOIIIO-
JIeHUEeM TpeOOBaHMA, IepeuncieHHbIX B a03. 2 1. 1 ¢t. 129 CK P®. OHo
MOXKET OBITh BBIpAaXKEHO HEMOCPenCTBEHHO B cyae. Coriacue Ha yChIHOB-
JIeHUe, JaHHOe poauTesaeM (POAUTENISIMU) B CyIe, TOIXKHO ObITh 3a(hUK-
CHUPOBAHO B MPOTOKOJIE U MOAMUCAHO UM (MMU) JIUYHO, a TaKXKe OTpa-
>KeHo B pemeHuu. [Ipu 3ToM HEOOXOIUMO YUYUTBHIBATh, YTO MCXOMIS U3
MPUOPUTETA TIpaB POIUTENICH 000 U3 HUX MOXET — JI0 IIPUHSTHUS pe-
LIEHUs] — OTO3BaTh JaHHOE paHee COrJlIacue Ha YChIHOBJIEHUE, HE3aBU-
CHMO OT MOTMBOB, ITOOYAIMBIINX €T0 (MX) CAeIaTh 3TO.

Ecnu metn, nmeromue poauTenst (poauTesieii), HaXOMSITCS IO, OIle-
KOIi (IIOIEYUTETHLCTBOM), B IIPUEMHBIX CEMbSIX, BOCIUTATEIbHbIX, JIe-
YeOHBIX, JeU4eOHO-MTPOMMIAKTUIECKUX YIPEKAECHUSIX, YUPEXKICHUSIX
COLIMAJILHOM 3aIINThI HACEJIEHNsI U IPYTUX aHAJIOTUYHBIX YIPEXKIEHUSIX,
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TO MMMUCbMEHHOE COTJlache Ha YChIHOBJIEHNE, TAaHHOE Ha OCHOBAaHUU M. |
ct. 131 CK P® omexyHaM¥ (TTOTIEUUTEIIMN), TPUEMHBIMHA POITUTE-
JIIMU, PYKOBOIUTESIMU YUPEXKIEHUI, B KOTOPBIX HAXOASTCS N€TU, HE
HCKJTIOYAeT HEOOXOAMMOCTH TIOJYyYUTh COTJiacue poauTesst (poauTe-
JIeit), KpoMe ciydaeB, TipeaxycMoTpeHHBIX ¢T. 130 CK P®.

CrenyerT UMEThb B BUJY, UTO OTKa3 OreKyHa (TonevyuTess), mpueM-
HBIX POAUTEIEH UIN PYKOBOAUTENECW YKA3aHHBIX BBIIIE YUPEXKACHUN
JIaTh COTJIacKe Ha YChIHOBJIEHUE, B OTJIMYME OT OTKa3a poauTess (poau-
TeJieil), He MPensITCTBYET MOJOXUTEIbHOMY pa3pelieHUIo CyI0M BO-
npoca 00 YChIHOBJIEHUHU, €CJIU 3TOTO TPEOYIOT UHTepechl pedeHka (1. 2
cT. 124, 1m. 2 cT. 131 CK PO).

YCBIHOBJIEHUE OCYIIECTBISIETCS P OTCYTCTBUU COTJIACUST POAUTES
(ponuteneii) pebeHka B ciydasx, npeaycMoTpeHHbIX ¢T. 130 CK PO,
€CJI POIUTENN:

* HEW3BECTHBI UJIM MTPUZHAHBI CYIOM 0€3BECTHO OTCYTCTBYIOIIMMU;

* TIPU3HAHBI CYJIOM HEJeeCOCOOHBIMU;

* JIMIIEHBI CYIOM POIMTEIbCKUX MPAB;

* 10 MPUYMHAM, MPU3HAHHBIM CYJIOM HEYBaXXUTEJbHBIMU, OoJiee 1iie-
CTU MECSI1IEB He TIPOKUBAIOT COBMECTHO C PEOEHKOM M YKIIOHSIIOTCS
OT €ro BOCITUTAHMSI 1 CONEPKAHMSI.

CreayeT TakxXe YYMTBIBaTh, UYTO €ClM Yy pebeHKa ecThb OpaThs U
CecTphl, OCTaBlIMEecs O3 MoTevYeHus POaUTeNeil, 1 B OTHOLIEHUU HUX
3asIBUTEJIEM HE CTAaBUTCS BOIIPOC 00 YCHIHOBICHUM JTNUOO ITUX JAETEH X0-
TST YCBIHOBUTb APYTME JIMLA, YCHIHOBJICHUE B COOTBETCTBUU C II. 3
cT. 124 CK P® pomycTuMo JIMILb B CjIydae, €CIM 3TO OTBe4YaeT MHTepe-
caMm pebeHKa (HarpuMmep, JeTH He OCBEAOMJIEHBI O CBOEM POJICTBE, HE
MPOXUBAIU U HE BOCIIUTHIBAIUCH COBMECTHO, HE MOTYT XKUTb U BOCITH-
TBIBATHCSI BMECTE 11O COCTOSIHUIO 3710POBbST ).

PaccmotpeB 3asiBieHue, cyn mpuHUMAaeT pellieHue, KOTOPbIM JT100
YIOBJIETBOPSIET MPOCHOY YCHIHOBUTENS (YCHIHOBUTENEH), TMOO OTKA3bI-
BaeT B €€ YIOBJIETBOPEHUU.

B pesontotuBHOI YacTu peleHust 00 yIOBIETBOPEHUM MTPOCHOBI He-
00X0/IMMO yKa3aTh:

* 0 HEOOXOJMMOCTHU BHECTH COOTBETCTBYIOIIME U3MEHEHUS B aKTOBYIO
3aIKCh, B TOM YHUCJIE O 3alUCU YChIHOBUTENS (YCHIHOBUTEJICH) B Ka-
YECTBE POAUTEINS (POAUTENEH) B KHUTE 3aUCcell pOXKICHUIA;

* 00 u3MeHeHUU (HaMUJINU, UMEHU, OTYECTBA, aThl U MeCTa POoXKIe-
HUS peOeHKa;

* 0 COXpPaHEHUM JIMYHBIX HEMMYILIECTBEHHBIX U UMYIIECTBEHHBIX TTPaB
OTHOTO W3 POIUTEJCH YCHIHOBJIEHHOTO WM POACTBEHHUKOB €ro
YMEpIIETO POIUTEIISI, €CJIM 3TU BOIPOCHI OBUIM TMOJIOXUTEIBHO pa3-
pelIeHbl CyaoM I10 MPOChOe 3asiBUTENS MO0 3aMHTEPEeCOBAHHBIX
JIALL.
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Hcxonst u3 nHTEPECOB YCHIHOBIISIEMOTO peOeHKa Cy/I, YAOBIETBOPUB-
I TTIPOCHOY 00 YCHIHOBJICHUM, BIIPaBe OTKa3aTh 3asIBUTEIIO (3asiBUTE-
JISIM) B YaCTU BHECEHMs ero (MX) B KauyeCTBe poauTess (ponuTesieit) B
aKTOBYIO 3aMUCh O POXKAEHUM pebeHKa, a TaKKe 00 UBMEHEHUU NIaThl U
MECTa ero POKICHUS.

ITpu HaIMYMKM UCKITIOUUTEIbHBIX OOCTOSITEALCTB CYI, UCXOs U3 4. 1
ct. 212 TTIK P®, BripaBe 110 MpockOe 3asiBUTENST OOPaTUTh pellieHUe K
HeMeIJICHHOMY MCTIOJIHEHMIO, YKa3aB IMPUYMHBI (HallpuMep, TpedyeTcs
CpOYHas TOCTIUTAIN3AIMS YChIHOBJIEHHOTO 71 TIPOBEACHUS Kypca Jie-
YeHUs U (MJIM) OMepaTHBHOTO BMEIIATEIbCTBA, U MPOMEIJIEHUE CTABUT
TOJT YTPO3Y XKU3Hb 1 3M0POBbE PEOCHKA).

B I'TIK P® nMeeTtcs nmpaBuio 06 OTMeHe YCHIHOBIIEHU. IIpaBoMm
TpeboBaTh OTMEHBI YCHIHOBJIEHUS pebeHKa 00JI1afaloT ero poauTeu,
YCBIHOBUTEN peOeHKa, YCHIHOBICHHBIM peOeHOK, JOCTUTIINI BO3pacTa
14 neT, opraH oneKu 1 IOIEYNUTEIbLCTBA, IIPOKYPOP.

CreayeT UMETh B BUIY, YTO YCHIHOBJIEHME OTMEHSIETCS B MOPSIIKE
MCKOBOTO ITPOM3BOJICTBA. YCHIHOBJIEHNE peOeHKAa MOXET OBITh OTME-
HEHO, €CJIM YChIHOBUTEIN YKIIOHSIIOTCSI OT BBITTOJTHEHUST BO3JIOKEHHBIX
Ha HUX O00SI3aHHOCTEI poauTelieil, 3JI0YIOTPEOIISIOT POAUTEILCKUMU
mpaBaMM, XECTOKO 00OpaIalTCs ¢ YChIHOBICHHBIM PEOSHKOM, SIBJISI-
FOTCST OOJIBHBIMU XPOHUYECKUM aJIKOTOJIM3MOM MM HapkoMaHueit. Co-
mIacue pebeHKa Ha OTMEHY YChIHOBJICHMSI B YKa3aHHBIX BBILIE CIydasx
He TpebyeTcs (1. 1 cT. 141 CK PD).

Cyn B cuuty 1. 2 ¢T. 141 CK P® BripaBe OTMEHUTH YCHIHOBJIICHUE U
10 IPYIrUM OCHOBAaHUSM (IIPU OTCYTCTBMM BMHOBHOIO IOBEACHMS YChI-
HOBUTEJISI), KOT/AA MO OOCTOSITEIbCTBAM, KaK 3aBUCSIIUM, TaK U HE 3a-
BUCSIIIIMM OT YCHIHOBUTEJISI, HE CJIOXWIMCHh OTHOIIEHUS, HEOOXOIMMBbIE
JUISI HOPMAJIbHOTO Pa3BUTHS U BOCIIUTAHUSI peOeHKA.

Ecnu B pesynbraTte ychIHOBIEHUSI ObUTM HapyIIeHbI TIpaBa pebeHKa,
YCTaHOBJIEHHBIE 3aKOHOAATEeIbCTBOM P® 1 MeXXTyHapOIHBIMU JOTOBO-
paMu, TO B cOOTBETCTBUH ¢ 11. 2 ¢T. 165 CK P® Ttakoe ycblHOBJIEHUE,
HE3aBUCHUMO OT IPaXKIAHCTBA YCHIHOBUTEJIS, TIOIJIEXUT OTMEHE B Cy/ie0-
HOM TIOpSIZIKE.

§4. NPUSHAHUE rPAXOAHWHA BESBECTHO OTCYTCTBYIOLLUM
NN OBBABJIEHUE FPAXXAAHUHA YMEPLUUM

B cootBerctBUM co cT. 42 'K P® rpaxknaHuH MoXeT ObITb MpH-
3HaH CyIOM O€3BECTHO OTCYTCTBYIOLLMM, €CJIM B TEUEHUE IO B MECTE
€ro >KUTEJbCTBA HET CBEJCHUI O MECTe ero mpeObIBaHMUSI.

Ecnu B MecTe XuUTeNbCTBA IpakaaHWHA HET CBEIEHUI O MeCTe ero
NpeObIBaHUS B TE€YEHUE ITSITH JIET, TO OH MOXET OBbITh OOBSIBJIEH CYI0M
ymepiuM (cT. 45 T'K PD).
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Ecnu rpaxmaHuH 1poran 6e3 BeCTH IMPU 00CTOSTEIbCTBAX, YTPO-
JKaBIINX CMEPTHIO (HAIIpuMep, 3eMJIETPSICEHME) MIJIM JAlOIIMX OCHOBA-
HHUe MpenmnosaaraTb ero rudejib OT ONpPeneJeHHOr0 HeCYaCTHOIO caydast
(Hampumep, aBUaKaTacTpoda), TO OH MOXKET OBITh OOBSIBIICH YMEPIINM,
€CJIM B MECTE €0 XXMTEJIbCTBA HET CBEACHUII O MECTE €ro NMpeObIBaHUS B
TeUEHHUE ILIECTU MECSILIEB.

BoeHnHnocnyxamuit i MHOMW TpakJIaHWH, TIPOIaBIINi 6e3 BECTU B
CBSI3U C BOGHHBIMU ACHCTBUSIMM, MOXET ObITh OOBSIBJIECH YMEPIIMM HE
paHee YyeM IO MCTEYEeHMHU ABYX JIET CO JHSI OKOHYAaHUSI BOCHHBIX ACii-
CTBUI.

JlHEeM cMepTH rpakImaHnHa CUNTACTCS IeHb BCTYINICHUS B 3aKOHHYIO
CcUJIy pelleHus cyaa o0 oObsIBIEHUM ero ymepiuum. B ciyyae oObsiBie-
HUSI YMEPIIUM TpaxkaaHWHa, MPOMaBIIero 0e3 BECTU MPU 0OCTOSITEIbCT-
Bax, YIPOXaBIINX CMEPTHIO MJIN JAOIINX OCHOBAaHWE TIPEIITONIaraTh eTo
rubesb OT OIPeneJIeHHOr0 HeCYaCTHOIO cliyyasi, Cyl MOXKET IPU3HaTh
JTHEM CMEPTHU 3TOro IpakIaHWHA AeHb €ro MmpearnoaaracMoii ruoesu.

B c¢Bs131 ¢ TeMm, UTO MpHM pacCMOTPEHUH JIeJT JaHHOW KaTeTOpUH Y
cyla HeT AJOCTaTOYHBIX 10KAa3aTeJbCTB (DaKTa CMEPTU JIMIa, B OCHOBY
pelIeHUs cyaa JIOXKUTCS MPEANoJ0oXeHNE O er0 CMEePTU. DTUM MOA00-
HBIE Jejia OTIIMYAIOTCS OT IPYTUX JeJ] 0COOOTO MPOU3BOACTBA (HATIPU-
Mep, OT JeJI yCTAaHOBJICHUs (hakTa CMEPTHU U (haKTa ee perucTpalim).

3asiBjeHUE O MIPU3HAHUM IrpaxkaaHuHa 0€3BECTHO OTCYTCTBYIOLIUM
W 00 OOBSIBICHNY TPaKIaHUHA YMEPIIUM TOIaeTCS B CyI 3aMHTEpe-
COBaHHBIM JIMIIOM. [Ipy 3TOM Cyn JOJKEH YCTAHOBUTDH, OTHOCHUTCS JIN
3asIBUTENIb K 3aMHTEPECOBAaHHbBIM JIULIAM.

3agBieHNe TOMAETCS TI0 MECTY JKUTEJIbCTBA 3asIBUTEIISI-TpakIaHHA
(MecTy HaxOoXIeHUs 3assBUTE/ISI — IOPUAMIECKOTO JIUIIA).

Cratbs 277 I'TIK P® ycraHaBiauBaeT, 4TO Jejia JaHHOI KaTeropuu
MOTYT OBITh BO30YK/I€HBI, €C/IM B 3asIBJICHUM yKa3aHa 11eJib 00palieHust
K cyny. Takoii 11eJIblo MOXET ObITh pacTOpKeHue Opaka, MoJydeHue
MEHCUH MO0 CJIydyar MOoTepu KOpMUJblia, TpeOOBaHUE YIUIAThl J0Jra u
np. Eciu uenb He ykazaHa, To B cooTBeTcTBUU cO cT. 136 T'TIK P® 3a-
SIBJICHUE OCTaeTCs 0e3 NBUKEHUS, a 3asIBUTEIIO MPEIOCTaBISIETCS CPOK
IJI yCTPaHEHUS 3TOro HelocTaTKa.

B 3asBneHnn 10KHBI OBITH U3JI0XKEHBI OOCTOSITEIHCTBA, TTOATBEPK-
naroire 6e3BeCTHOE OTCYTCTBUE IpaXnaHuHA. TaKuMKU 00CTOSTENbCT-
BaMM MOTYT OBbITh JIIOObIE JaHHbIE, CBUACTEILCTBYIOIIME 00 OTCYTCTBUU
B MECTe XXUTEJIbCTBA TpaxkAaHNHA CBEACHUI O HEM B TeUeHUe rofa (oT-
pulIaTeIbHbIE OTBETHI MO MOCIEIHEMY U3BECTHOMY MECTY IPEeOBbIBAHMUS
rpaxkaaHuHa, MECTy pabOThl, MECTY POXKACHUSI, IIpeanosaracMomMy Me-
CTY HaXOXIEHUS U T.IL.).

B 3agBieHN HEOOXOTMMO M3JI0XKUTHh OOCTOSITETBCTBA, YIPOKABIIHE
nporasiiemMy 6e3 BeCTU CMepPThbIo (HalpuMep, HaBOAHEHUE, 3eMJIETPsI-
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CEHME) VI IalolIre OCHOBAHME MPEAIojIaraTh €ro TMoeIb OT OIpeae-
JICHHOTO HEeCUaCcTHOTO cJiydyas (Harpumep, aBuakaractpoda). [Tomumo
3TOTO JOJIKHBI OBITh IPUBEACHBI (DAKThI, TOATBEPKAAIOIINE IIUTEIIb-
HOCTb OTCYTCTBMSI IPaXKIaHUHA B MECTE €TO0 XKUTCIbCTBA.

B oTHOIIEHNM BOEHHOCTYKAIIMX WM MHBIX TPaXkIaH, IMpOMaBIIuX
0e3 BeCTH B CBSI3U C BOCHHBIMU JICICTBUSIMU, TOJDKEH OBITh YKa3aH IeHb
OKOHYAHMUS 3TUX JICUCTBUI.

[Tocne mpuHSATUS 3asBJACHUS O TIPU3HAHUHU TpaxkaaHUHA OE3BECTHO
OTCYTCTBYIOIIUM WIN 00 OOBSIBJICHUHU TPaXIaHUHA YMEPIIUM CYIbs B
MOpsIIKe MOATOTOBKHU Jeja K CyneOHOMY pa30upaTeIbCTBY BBISIBISET
KPYT JIMII, KOTOPBIE MOTYT COOOIINTH MH(MOPMAIINIO 00 OTCYTCTBYIOIIEM
rpaxiaaHWHe, HaIpaBIsieT 3allpoChl B OpTaHU3aIUK 110 TTOCISIHEMY 13-
BECTHOMY MECTY €TI0 XXMTEJIbCTBA U pabOThl, B OPraHbl BHYTPEHHUX JeI,
BOMHCKHNE YaCTH.

Kpowme Toro, cynbs B ciiydae yrpo3bl pacXulleHHUsl, IIOpYU WU T10-
BPEXKICHUS UMYILIECTBa 0€3BECTHO OTCYTCTBYIOIIETO MOXKET IIPEIJIO-
XUTh OpPTaHy OTeKU M ITOTICYNTEIbCTBA HAa3HAUNTH TOBEPUTEIHHOTO
YIIPaBJISIIONIETO €ro MMylecTBoM. Takoe mpemjiokeHrue oopMIIsieTcs
oIpeie/ieHueM, KOTOPOE SIBJISICTCST 00s13aTe/IbHBIM JUISL UCIIOJTHEHUS.

Pemrenue cyma o mpu3HaHUM TpaXkgaHWHA 0€3BECTHO OTCYTCTBY-
OIIMM SIBJISIETCSI OCHOBAaHUEM JJIsl TIepefadyu ero UMyIecTBa JIUILy,
C KOTOPBIM OpraH OIeKU U ITOIEeUMTENIbCTBA 3aK/II04YaeT JOTOBOP AOBE-
PUTEIBHOTO YIIPABJICHUS 3TUM UMYIIIECTBOM ITPU HEOOXOTMMOCTH T10-
CTOSTHHOT'O YIIPABJICHUS WM.

Pemenue cyna, KOTOpBIM I'paxkIaHUH OObSBIICH YMEPILUM, SIBJISIETCS
OCHOBaHMEM 1T BHECEHHSI OPTaHOM 3aIlCH aKTOB IPakgaHCKOTO CO-
CTOSTHUSI 3aIIMCH O CMEPTU B KHUTY FOCYIapCTBEHHOM perucTpalmnu aK-
TOB I'PaXKIAHCKOI'O COCTOSIHMSI.

[IpruHMMasa Bo BHMMaHUE TIPaBOBLIE TTOCIEICTBUS MPU3HAHUS Tpa-
JKIaHWHa 0€3BECTHO OTCYTCTBYIOIIMM MM OOBSIBICHUS TpakIaHUHA
YMEpIINM, 3aKOH IPU3HAaeT 00s13aTeIbHBIM y4acTHe IIPOKypopa B pac-
CMOTPEHMU TaHHBIX JIE]I.

I'TIK P® Ha3wiBaeT mpolieccyabHbIe TTOCICACTBUS SBKHM WM OOHA-
pyXeHus MecTa NpeOblBaHUS I'paXIaHWHA, IPU3HAHHOTIO OE3BECTHO
OTCYTCTBYIOIIIUM WJIM OOBSIBICHHOTO YMEPIIUM. TaKUM MOCIEACTBUEM
SIBIISIETCS OTMEHA paHee IMPUHATOro pemeHus (ct. 280).

B ciryuae ssBKM my oOHapyKeHUsI MeCTa IpeObIBaHUS rpakIaHUHA,
MIPU3HAHHOTO 0€3BECTHO OTCYTCTBYIOIIUM WU OOBSIBJICHHOIO YMEp-
LM, CyI HOBBIM PEIIEHHEM OTMEHSIET CBOE paHee MPUHSITOE pellleHuE.
HoBoe pelieHue cyna sIBISIETCSI COOTBETCTBEHHO OCHOBAaHMEM JIJISI OT-
MEHBbI YIIpaBJIeHUs UMYIIECTBOM I'paXIaHWHA U JJISI aHHYJIMPOBAHUS
3aMMMCH O CMEPTH B KHHUTE TOCYIapCTBEHHOI perucTpalini akToB Irpaxk-
JMAHCKOTO COCTOSTHUSI.
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§5. OrPAHWHMEHUE LEECNOCOBHOCTU IPAXXAAHUHA,
NPUSHAHUE rPAXXOAHWHA HELEECNOCOBHbIM,
OrPAHUHMEHUE NN NULLEHWE HECOBEPLLUEHHOJIETHEIO
NMPABA CAMOCTOSITEJIbHO PACMOPSIXATbCA
CBOMMW LOXOAAMMU

B cootBeTcTBNM co cT. 21 'K PD crtocoOHOCTh TpaskiaHHA CBO-
UMM JEeUCTBUSIMU MIPUOOpPETATh U OCYIIECTBIISTh TpaXkIaHCKUE TpaBa,
co3maBaTh 11 ce0sd TpakaaHCKKe 00SI3aHHOCTH M MCTIOTHATh UX (Trpa-
JKIAHCKAs 1eeCIOCOOHOCTh) BO3HUKAET B TIOJIHOM 00beMe ¢ HACTYILIE-
HHEM COBEpIIEHHOIEeTHS, T.¢. IO JOCTKeHUH 18 jer.

[Tpn3HaHuMe TpakIaHWHA HEICEeCITOCOOHBIM MJIM OTpaHUYCHUE B
JIeeCIOCOOHOCTH BO3MOKHO TOJIbKO B paMKax 0COOOTO ITPOM3BOIICTBA
(cT. 262, 281286 I'TIK P®D).

['paxkgaHWH, KOTOPHINA BCIEICTBUE TICMXMIECKOTO PACCTPOMCTBA HE
MOXET MOHUMAaTh 3HAYeHUsI CBOMX JCUCTBUI M PYKOBOIUTH MU, MO-
JKeT OBITh IPU3HAH HeneecrnocoOHbIM (cT. 29 'K PD).

Jemo o mpu3HaHUM TpaxkaaHNHA HEeIeeCITOCOOHBIM BCIICACTBUE TICH-
XMYECKOTO PacCTPOMCTBA MOXKET OBITh BO30OYXKIEHO B Cyde Ha OCHO-
BaHMU 3asIBJICHUSI YWICHOB €ro CeMbH, OJIM3KKMX POICTBEHHUKOB (POIM-
TeJe, neTeil, OpaTheB, cecTep) HE3aBUCUMO OT COBMECTHOTO C HUM
MPOXWBaHWS, OpraHa OTeKW W MOMEYNTEeTbCTBAa, MEINIIMHCKOM opra-
HU3aLKUKU, OKA3bIBAIOILIEH IICUXUATPUIYECKYIO IIOMOIIb, WUJIA CTalliOHAp-
HOI OpraHM3alny COLUAIBHOTO OOCTYKUBAHUS, TIPeAHA3HAYCHHOMN
IIJTST JIATL, CTPAdAIOIINX IICUXMISCKIMH pacCTPONCTBAMM.

B 3asgBneHnn JOKHBI ObITh U3JI03KEHBI OOCTOSITEILCTBA, CBUACTEIIb-
CTBYIOIIIME O HAJIMYUM y TpakgaHWHA MICUXUIECKOTO pacCTPOICTBA,
BCJIEICTBYE€ YE€TO OH HE MOXET ITOHMMAaTh 3HAUeHUs CBOUX IEeHCTBUIA
WIX pYKOBOAUTDL UMU (4. 2 cT. 282 I'TIK P®D).

HMcxons n3 oTMEUeHHOM HOPMBI MaTepUAIbHOTO MpaBa, MOAIekKa-
el MpUMEHEHMIO TI0 Aey, B MPeIMET JOKa3bIBAHWS T10 JIeJTy BKJTIOYA-
FOTCSI:

* (hbaKT HAIMYUS TICUXUIECKOTO PACCTPOIMCTBA;
* (baKTHI, TTOATBEPKIAIOIINE HECITOCOOHOCTD JIMIIa TIOHUMATh 3Hade-

HUE CBOMX AEMCTBUI WU PYKOBOIUTH UMU.

B npeameT mokas3bIBaHMSI MOTYT BXOJIUTH U Apyrue (hakThl B 3aBUCH -
MOCTH OT 0COOEHHOCTEI paccMaTpMUBAEeMOTO Jea.

CornacHo cT. 283 TTIK P® cynpst B Topsiike MOATOTOBKU K Cyne0-
HOMY pa30MpaTesIbCTBY Mejia JaHHOI KaTeTOpUHU MPU HATWYUU TOCTa-
TOYHBIX JAHHBIX O TICUXMYECKOM PacCTPOMCTBE rpaxkIaHrNHa Ha3HAYaeT
IIJTS OTIPENENIEHUs] ero IICUXMYECKOTO COCTOSTHUST CYAeOHO-TICUXUATPH -
YyecKylo akcneptusy. [Ipu SBHOM YKJIOHEHUHU €r0 OT DKCIEPTU3bI CYI B
CymeOHOM 3acelTaHn ¢ y9acTHEeM TIPOKypopa M IMCUXuaTpa MOXKET BBI-
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HECTU OIlpejieJieHre O PUHYIUTEIbHOM HaIlpaBieHUU TpaxIaHWHa Ha
CyIeOHO-TICUXUATPUIECKYIO IKCIIEPTU3Y.

DKcnepTusa Ha3zHayaeTcsl CyaoM (Cyabeil) ¢ codroaeHeM IpaBUl
ct. 79 T'TIK P®. 3agBureinb, npeacTaBUTEIb OpraHa OIeKH U ITOMeYu -
TeJbCTBA BIIpaBe MPEeACTaBUTh BOIIPOCHI, IO KOTOPBIM ITOJXKHO OBITh
IAaHO 3aKJIIOUEHHE KOMMCCHUHU 3KCIEPTOB-TIcUxuaTpoB. Eciu B mpo-
1ecce MoAroTOBKU Neia K pa3oupaTebCTBY IKCIIepTU3a Ha3HaAueHa He
ObL1a, OHA JOJDKHA OBITh MPOBEACHA IIPU PACCMOTPEHMU Aea MO CyLIe-
cTBY (HOpMa-TpeboBaHMEe 00 00s3aTeTLHOM ITPOM3BOACTBE CYyAecOHO-
TMICUXUATPUIECKOM DKCIIePTU3hI), HE3aBUCUMO OT HAJTWUYMS MEIUIIMH-
CKMX CIIPaBOK, IPYTUX MaTepuajaoB O MCUXMUYECKOU 0ONEe3HU Julia,
B OTHOIIIEHUN KOTOPOTO BO30YKIEHO JEJO.

ITpu yuactum B mipoiiecce Bpada-ticuxuarpa (ct. 283 I'TIK P®D) B ka-
YeCTBE CIELIMAIMCTa OH TaKXKe MOXeT (pOpMYIUpPOBaTh BOIIPOCH! IKC-
nepTHoit Komuccuu. OKOHYATEIbHO KPYT BOIIPOCOB (3aJaHNe) KOMUC-
CHUU 3KCIEPTOB OIPEaesIeT CYI.

3akao4yeHUe SKCIEPTU3bl OLIEHUBAETCSI CYAOM B COBOKYITHOCTH C
IPYTMMM T0Ka3aTeJbCTBAMU 110 Jeay. B ciydyae HEOOXOAUMOCTH CyI
BITpaBE Ha3HAYUTh JOMOJTHUTEIbHYIO WX TOBTOPHYIO SKCIIEPTU3Y.

B Tex cayyasix, Korga aKCIEepThl HE CMOIJIM AaTh YTBEPAUTEIbHBIN
OTBET IO pe3yJibTaTaM MPOBEIEHHOI0 UCCIeIOBaHUS O CITIOCOOHOCTH
WJIM HECTIOCOOHOCTH JIMIIAa OCO3HABaTh (PaKTUUECKUI XapaKTep CBOUX
NEeUCTBUN (MEAMUMHCKUN KPUTEPUIT), Cyl UCXOAUT U3 TIPE3yMITIIUN
JIeeCIIOCOOHOCTH JINLIA, HE OIPOBEPTHYTOI B MOPSIAKE, ONPeaeICHHOM
I'TIK P®'. Pewienue cyaa o NpU3HAHUM FPakIaHUHA HEAEECIIOCOOHbIM
SIBJISIETCSI OCHOBAHUEM JIJISI HAa3HAYEHUSI €My OpTaHOM OIEeKH U MOIeUU-
TeJIbCTBA OMEKYyHa, 00SI3aHHOTO 3alUIIaTh NTpaBa U UHTEPECHl MO0~
MEYHOTrO B OTHOIIEHUSIX C JIIOOBIMU JTULIAMMU.

3aKOHOM MPEeayCMOTPEHO TakK:Ke MpU3HAHKUE CYIOM rpaxkaaHuHa (B
YCTAHOBJICHHBIX Cy4Yasix) OrpaHUYEHHO JeeCIOCOOHbBIM.

B cootBeTcTBUM co cT. 30 'K P® rpaxkmannH, KOTOPHBI BCIICICTBIC
MNPUCTPACTUS K a3apTHBIM UTpaM, 3J10yNOTPeOJIeHUS CIUPTHBIMU Ha-
MNUTKaMU WA HAPKOTUYECKMMM CPEACTBAMM CTaBUT CBOIO CEMBIO B TSI-
JKEJI0€ MaTepUaIbHOE MOJOXEHNE, MOXET ObITh OTPAHUYEH CYIOM B
JIEECIIOCOOHOCTH B TIOPSIIKE, YCTAHOBJIEHHOM T'PakIaHCKUM TIPOLIeCCy-
aJlbHBIM 3aKoHoJaTeabcTBOM. Ham HUM Ha ocHOBaHUM CyneOHOTO
pelleHus] yCTaHABIUBAETCS TTOMEUUTETbCTBO.

AHaJOTUYHO PELIeH BOIPOC 1 B OTHOILIEHUU IrpaXkIaHUHA, KOTOPBIi
BCJIEACTBUE MICUXUUYECKOI0 PacCTPOCTBA MOXET MOHUMATh 3HAaUYCHUE
CBOUX JEHCTBUI WM PYKOBOAUTH UMM JIUIIb IIPU OMOILIM APYTUX JIULI.

' om nonpobHee: Moxoé A.A. Tlpe3ymnuus n1eecrnocoOHOCTH JUIla, JOCTUTIIETO

YCTaHOBJICHHOTO 3aKOHOM BO3pacTa, 1 e¢ MPUMEHEHUe B CyIeOHOM MpakThKe //
ApOUTpakHBIN 1 TpaxaaHcKuii riporiecc. 2004, Ne 12. C. 6—10.
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Kax u nena o mpusHaHuM rpakgaHWHA HEIEeCIIOCOOHBIM, TTPOU3-
BOJICTBO O MPU3HAHUM TPaXJaHUHA OTPAHUYEHHO J1€eCOCOOHBIM BO3-
OyXaaeTcsl CyJOM IO 3asiBJISHUIO WIEHOB CEMbU, OpraHa OIeKH U Iorie-
YUTEJIbCTBA, TICUXUATPUUECKOTO WU TMICUXOHEBPOJOTMUECKOTO Jieued-
HOTO YUpEeXIEHMUS.

B 3asiBieHMM JOKHBI ObITh U3JI0KEHBI 0OCTOSITELCTBA, CBUACTEb-
CTBYIOIIUE, YTO JIUIO, 3JI0YNOTPEOIsIoNee TCMXOAKTUBHBIMU Bellle -
CTBaMU (aJIKOTOJIEM, HAPKOTUKAMMU, TICUXOTPONaMu), MPUCTPACTHUBILIE-
€csl K a3apTHBIM UTpaM U TIPOY., CTABUT CBOIO CEMbIO B TsSXKeJloe MaTe-
pUaIbHOE TOJIOXKEHUE.

HeoGxonumMo mpenctaBuTh Cyay 10Ka3aTeJbCTBa, MOATBEPXKAa-
fo1ue (pakT 370ynoTpedaeHUs] ICUXOAKTUBHBIMU BellleCTBAMU (aJIKO-
rojieM, HapKOTUYECKUMU CPElICTBAMU, TICUXOTPOTTHBIMU BEIlIECTBAMMU ).
31ech DOIMyCTUMBI CIIPAaBKKM U3 TICUXOHEBPOJOTMYECKUX M MHBIX MEIM -
LIMHCKUX YYPEXIEHUM, TOKYMEHTbI, CBUAETEILCTBYIOLINE O MPUBJeYe-
HUM K OTBETCTBEHHOCTH 3a BOXJIEHME TPAHCIIOPTHBIX CPEJICTB B HE-
TPE3BOM BUIE, aKThl aIMUHUCTPAIIMM OpraHn3auu 00 OTCTpaHEHUM
Jii1a OT paboThl B CBSI3M C HAPKOTUUYECKUM WJIM AJIKOTOJbHBIM OTIbsIHE-
HUEM U JIp.

Ecnu peub uzier o 310ynoTpedieHU anKoroiaem, To OObIYHO cyned-
Hasl MEAULMHCKAs dKCIepTu3a He mpousBoautcs. OnHaKko B 3aTpyIHU-
TEJILHBIX CIydasix (Hampumep, pellieHrue BOMpoca O MOAJ0ore MeIUIIMH-
CKHUX JIOKyMEHTOB) MOXET OBbITh Ha3HauUeHa 2KcrepTusa. Ecim ke peub
WUIET O 3JI0yNOTpeOIeHUN HAPKOTUUECKUMU CPEACTBAMU WJIU TCUXO-
TPOTTHBIMU BEILIeCTBAMM, TO TTOTPEOHOCTb B ITPOU3BOACTBE IKCTIIEPTU3BI
BO3pacTaeT (JIATeHTHOCTh, OTCYTCTBUE TOCTOBEPHBIX U JOCTATOUHBIX TaH-
HbIX U T.11.). MneHTuduKanms ncuxoakTUBHOTO BEIIECTBA OCHOBBIBAETCS
Ha pe3yJbTaTax uccaeqoBaHus KPOBU U APYTUX OMOJOTMYECKUX KUIAKO-
CTel, HAIMYMSI XapaKTePHBIX TICUXUYECKUX, TICUXOJIOTMUYECKUX U COMaTH -
YeCcKMX MPU3HAKOB, KIMHUYECKUX CUMIITOMOB U CUHIPOMOB. B 3Tnx
CJIy4yasix MHOTIa BO3HUKAET MOTPEOHOCTh B MPOU3BOACTBE KOMILIEKCHBIX
SKCMEPTHU3.

Ha BTOpom 3Tane (nmpu gokazaHHOCTU (hakKTa 3J10yNOTpeOIeHUSs
JAHHBIMU BeIIeCTBAMMU) OMPEeSIIOTCS J0Ka3aTeIbCTBA TSKEJIO0ro Ma-
TEPUAIBHOTO TIOJIOXEHUSI CEMbU, a TAaKXKe HaInuue (OTCYyTCTBUE) TIPU-
YUHHOMN CBSI3U MEXIY 3JI0yNoTpedJeHeM NCUXO0aKTUBHBIMU Bellle-
CTBaMU U TSKEJIbIM MaTepUaIbHBIM MOJIOKEHUEM CEMbHU.

CroxHee 1eJio 00CTOUT ¢ foKa3biBaHUEeM hakTa MmpuctpacTus (3a-
BUCUMOCTHM) K a3apTHbIM urpaM. OO0 3TOM MOTYT CBUAETEIbCTBOBATD
MoKa3zaHus cBuneTesiell. B oTaeNbHbBIX Cilydasx MOTYT Ha3HAYaThCsl 9KC-
MepTU3bl (ICUXOJOTUYECKUE, ICUXUATPUIECKUE U 1P.).

B ciydae, eciim ocHOBaHUS, B CHUTY KOTOPBIX TPaXKIaHWH OBLT Orpa-
HUYEH B J€eCIOCOOHOCTU, OTMANU, CYJ OTMEHSIET OTpaHUYEHUE €TO
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neecriocooHoctr. Ha ocHoBaHuM peleHust cyaa OTMEHSIETCSl yCTaHO-
BJIEHHOE HaJl IpaXKTIaHUHOM TOIEeYUTEIbCTBO.

B cya ¢ cooTBeTCTBYIOIIMM 3asiBJIEHUEM BIIpaBe 00paTUTHCS Tpaxia-
HUH, €ro MpeaCcTaBUTEb, YIEH €r0 CEMbHU, TTOMEUNTEb, OpPraH OMeKHU 1
MOMEeYnTENbCTBA, MEAULIMHCKASI OPTaHU3alIus, OKa3bIBalolIasl rcuxmua-
TPUYECKYIO TTOMOIIIb, CTALlMOHAPHASI OPTaHU3ALIMS COLIMAIBHOTO 00CTy-
>KMBaHUS, MpeaHa3HaueHHas s JUll, CTpaAaloluX NCUXUIeCKUMU
paccTpoicTBaMU.

3asgBiieHde O MPU3HAHUY TPpaxkJIaHUHA JAEECIIOCOOHBIM paccMaTpu-
BaeTCsd CyIOM B TIopsiake, ycraHoBieHHOM cT. 284 I'TIK P®. Taxkoe 3a-
SIBJICHUE MOXET ObITh MOJAHO OTPAHWYEHHBIM KPYTIOM JIULI (rpaxkIaHu -
HOM, TIPU3HAHHBIM HEIEeCTIOCOOHBIM, €0 TIPEICTaBUTEIeM, OTIEKYHOM,
YJEHOM CEMbU, MEAULIMHCKON OpraHu3alueil, okasblBaolleil ncuxua-
TPUUYECKYIO TTIOMOILb, CTAIIMOHAPHOU OpraHu3alueil ColuaibHOro 00-
CIIY>KUBaHUs, TPeJHA3HAUEHHON [ JIUL], CTPANaloIIUX TCUXUYECKUMU
paccTpoiicTBaMU, OPraHOM OMeKM U rorneuuTenscTsa). [To neny HazHa-
YyaeTcs CyAeOHO-TIcuxruaTpruieckast IKCIrepTusa.

T'TIK P® Takke nmpemycMaTpuBaeT BO3MOKHOCTE OrpaHNIEeHUST (JT-
LLIEHMST) HeCOBEPILIEHHOJIETHUX B Bo3pacTte oT 14 mo 18 neT mpaBa camo-
CTOSITEILHO PACTIOPSIKATHCSI CBOMMU TOXOAAMMU.

3asBiieHMe MOJAeTCsl B CY/ TIO MECTY XKUTEJbCTBA TaHHOTO Ipaxia-
HUWHa, a eCJIv TPpaXJaHWH MOMeIlleH B MEAUIIMHCKYIO OpraHu3aluio,
OKa3bIBAIOIILYIO TICUXUATPUUYECKYIO TTOMOIIb B CTAllMOHAPHBIX YCIO-
BUSIX, WIM CTallMOHAPHYIO OPTaHU3alIMI0 COIIMATbHOTO OOCTYXUBAHUSI,
NpenHa3HaYeHHYIO [JIs JU1, CTPafaiouX MCUXNIYECKUMHU PaCcCTPOii-
CTBaMU, TO MO MECTY HAXOXAEHUsI dTUX OPraHU3alui.

B 3asiBieHnu 06 orpaHMYEHUU WU O JIUIICHUU HECOBEPILICHHOJIET-
Hero B Bo3pacte oT 14 1o 18 et mpaBa caMOCTOSATEbHO PaCIIopsKaThCs
CBOMM 3apabOTKOM, CTUTIEHIMENH WJIM MHBIMU JOXOJAMU JOJIKHBI ObITh
M3JI0KEHBI 0OCTOSITENIbCTBA, CBUIETEILCTBYIOIIME O SIBHO HEPA3yMHOM
pacrnopsiKeHUM HECOBEPIIEHHOJIETHUM CBOUM 3apabOTKOM, CTUIIEH-
Qe WU UHBIMU JOXOdaMU.

Cyn paccMaTpuBaeT 3asiBJIEHUE C y9acTMEM CaMOTo rpakaaHWHa, 3a-
SIBUTEJISI, TPOKYPOPA, MPEICTaBUTENSI OpraHa OMeKU U MONeUYUTebCTRA.

B cuny 1. 4 cr. 26 'K P® nipu Haauuuu JOCTATOYHBIX OCHOBAHUIA
CYJl MOXET OTPAaHUYUTh WIN JIMIIUTH HECOBEPIIIEHHOJIETHETO B BO3pacTe
oT 14 go 18 neT mpaBa caMOCTOSITEILHO pacHopsixKaThbCsl CBOUMU 3apa-
OOTKOM, CTUIIEHAMEN UM MHBIMU foxoaamu. OIHAKO B CiIydyasx, Koraa
HECOBEPLIEHHOJETHUIN MpUOoOpes 1eecrnocOOHOCTh B TTOJHOM 00beMe
BCJIEACTBUE BCTYILIeHMs B Opak (11. 2 cT. 21 'K P®) wimu smancunauum
(ct. 27 TK P®), cyn He MOXET OrpaHUYUTh WJIU JIUIIUTh €ro YKa3aH-
HOTO IpaBa.
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§6. OBbABJIEHWE HECOBEPLUEHHOJIETHEIO
NOJIHOCTbIO AEECNOCOBHbIM

enp MHCTUTYTA SMAaHCUTIALIMM — HEOOXOAMUMOCTD (MOTped-
HOCTb) CclieJIaTh HECOBEPILIEHHOJETHETO HE3aBUCUMBIM OT €TI0 3aKOHHBIX
MpeaCTaBUTENIEN TIPU CAaMOCTOSITETbHOM 3aHSITUM MPEeATIPUHUMATEI b~
CKOW esITeJIbHOCTbIO, COBEPILIEHUU KPYIHbBIX CACJOK WU TIPU UHOM
pacTopsiKeHUM COOCTBEHHBIMU IEHEXKHBIMU TOXOTaMMU.

HecoBepilieHHOJIETHUI, 00BSIBICHHBIN B COOTBETCTBUM cO CT. 27 'K
P® smaHcunupoBaHHBIM, 00J1a/1aeT B TOJHOM 00beMe IrpakIaHCKUMU
MpaBaMu U HECEeT 00513aHHOCTH (B TOM YKCJIE CAMOCTOSITEJIbHO OTBEYAET
Mo 00s13aTesIbCTBaM, BOSHUKIIKM BCJIEACTBUE MPUYMHEHUSI UM Bpeaa),
3a UCKJIFOYEHUEM TeX TpaB M 00sI3aHHOCTEM, TSI IPHUOOpeTeHUsT KOTO-
pBIX (beepaTbHBIM 3aKOHOM YCTAHOBJIEH CBOU BO3PAaCTHOM 1IEH3.

OO0bsIBIeHWE HECOBEPIIEHHOJETHETO MOJHOCTHIO 1€€CITOCOOHBIM
(aMaHcUMmanus) ¢ coraacusi 00OUX poAUTENeH, YChIHOBUTEICH UIn MOo-
MeYynTeNsl MPOU3BOAMUTCS IO PELIEHUI0 OpraHa OMeKU U MOIMeyuTeb-
CTBa, a MPU OTCYTCTBUU TAKOTO COIJIACUSI — TIO PEIIEHUIO cyaa. DTO
BO3MOXHO, €CJIi OH paboTaeT Mo TPyAOBOMY JOTOBOPY, B TOM YUCIIE MO
KOHTpPaKTy, WK C COTJIaCUs pOAUTEJIeil, YChIHOBUTE SN MU TTOTIeYr-
TeJIsl 3aHMMAaeTCs MPeANPpUHNMATEIbCKON nesiTeIbHOCThIO (1. 1 ¢T. 27
I'K PO).

B coorBerctBuu co ct. 287 I'MIK P® ¢ 3asBaeHreM 06 amMaHcUIa-
MU JOJIKEH 0OpaTUTBCSI caM HeCOBEPIICHHOIETHUIM, TOCTUTIINIMA 16
JIeT. 3asBJIeHUE TI0/1aeTCsl B CY/I 110 MECTY €ro XXUTEIbCTRA.

3asiBieHre 00 0ObSIBICHUU HECOBEPILIEHHOJIETHETO MOJHOCTbIO Jiee-
CIOCOOHBIM NMPUHUMAETCS CYIOM MPU OTCYTCTBUM COTJIACHsl ponUTesIei
(omHOTO U3 poaUTeNieil), yCHIHOBUTEIEH WM MOMNeuuTelisi OObSIBUTh He-
COBEPILIEHHOJIETHETO TTOJHOCTBIO 1€ECTTOCOOHDIM.

B 3agBnenuu nmomumo nepeurcieHHbIX B ¢T. 131 T'TIK P® o61ux
TpeboBaHUI clieyeT yKa3aTb MECTO pabOThl HECOBEPIIIEHHOJIETHETO,
€ro JI0JDKHOCTb, pa3Mep 3apabOTHOM IUIaThl, €CJIM OH paboTaeT 1o Tpy-
JIOBOMY JIOTOBOPY, BUJI OCYILIECTBIISIEMOM IeSITETbHOCTU 1 MOJydaeMble
JIOXOIBbI, IPYTUE CBEIECHUSI, HEOOXOAMMBIE TSI pEeIIEHUsT BoTIpoca 00
9MaHCUIIAIMH.

O0s13aTeIbHBIM YCIIOBUEM PACCMOTPEHUSI CYIOM TaKUX JIeJ SIBSIETCS
MPUCYTCTBUE 3asIBUTES, OAHOTO MW 000UX POAUTENEH, YCHIHOBUTEICH
(YCBIHOBUTEIST), MOMEUUTENISI, a TaKKe MPeJACTaBUTelsl OpraHa OneKu 1
MOIEeYUTENIbCTBA, TPOKYPOPA.

HecogepiieHHOIETHUI OOBSIBISIETCSI SMAaHCUTTUPOBAHHBIM CO JTHSI
BCTYIJIEHUS pelleHUs cyla B 3aKOHHYIO CUJy (eC/Iu ero 3asiBicHue
YIIOBJIETBOPEHO).
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§7. MPU3HAHMWE ABUXUMOM BELLM BECXO35S1MHOMN
W NPU3HAHWUE NPABA COBCTBEHHOCTH
HA BECXO3S/HYIO HEABWXWUMYIO BELLb

TTougarue 6ecxo3giiHoi Beluu gaHo B 1. | ct. 225 TK P®. Becxo-
3SIMHOM SIBASETCS Belllb, KOTOpas He MMeeT COOCTBEHHUKA MU CO0-
CTBEHHUK KOTOPOU HEU3BECTEH MO0, €CJIM UHOE HE MPEaYyCMOTPEHO 3a-
KOHaMM, OT IIpaBa COOCTBEHHOCTU Ha KOTOPYIO COOCTBEHHMK OTKa3aJICs.

[IpaBoBas cynpba 6ecx03sIiHOM BEeId 3aBUCUT OT TOI'0, OTHOCUTCS
JIM OHA K IBMKMMOMY JIN00 HEIBMKMMOMY MMYIIECTBY, a TaKKe OT
TOTO, SIBJISIETCSI 1M OHA HAaXOIKOI, KjagoM U mpod. (cT. 227, 228, 230,
231,233 TK P®D).

HampuMep, IBUKUMEBIEC BEIId, OpOIIEHHBIC COOCTBEHHUKOM WJIN
MHBIM 00pa30M OCTaBJIEHHbIE UM C LI€Jbl0 OTKa3a OT MpaBa COOCTBEH-
HOCTU Ha HUX (OpOIlleHHbIE BEellM), MOTYT ObITh OOpallleHbl APYTUMU
JIUIIAMU B CBOIO COOCTBEHHOCTH (1. 1 ¢T. 226 'K P®). JIuuo, B co6-
CTBEHHOCTH, BJaA€HUU WU MOJb30BAHUU KOTOPOTO HAXOIUTCS 3€-
MEJIbHBIM y4acTOK, BOOHBIN 00BEKT WJIM MHONM OOBEKT, I/l HAXOIUTCS
OpollleHHAas Belllb, CTOMMOCTh KOTOPOI SIBHO HMXKE CYMMBI, COOTBET-
CTBYIOILIEW MSATUKPAaTHOMY MMUHUMAaJbHOMY pa3Mepy OIlIaThl Tpyaa,
JIN00 OpOllIeHHBIE JIOM METaJUIOB, OpaKoBaHHAS MPOIYKIIUS, TOIUISIK OT
CIUTaBa, OTBAJIBI U CIMBBI, OOpa3yeMbIe TIPU TOOBIYE TTOJIE3HBIX UCKOTIa-
€MBIX, OTXObI TIPOU3BONICTBA U JPYTHE OTXOIbl, UMEET MTPABO OOPATUTH
9TU BEIlIX B CBOIO COOCTBEHHOCTb, NMPUCTYIUB K UX MCIIOJIb30BAHUIO
VIV COBEPIIMB WHEIE NEHCTBUS, CBUACTEIBCTBYIOIINE 00 OOpaIleHUN
BellM B COOCTBEHHOCTb. JIpyrue OpolleHHbIe Bellu MOCTynalT B c00-
CTBEHHOCTb JIMIIa, BCTYIMBIIETO BO BlIaJeHUE UMU, €CJIU IO 3asiBICHUIO
3TOTO JIN1IA OHU TIPU3HAHKI CYIOM 0€CXO3SIITHBIMU.

OOpaTUThCS B CyI € 3asiBJICHMEM O MPU3HAHUM IBVKMMOM BEIIN
Oecxo3s1iiHOM BIIpaBe JIUII0, BCTYMNMBILEE BO BlaJcHUE €10. 3asiBIIeHUE
MMOJACTCS TI0 MECTY KMTEIbCTBA WJIM MECTY HAXOXKICHUS 3asIBUTEIIS.

B 3agBieHny o MpU3HAHUKU OIBUKUMOM Belly 6€CXO3SMHON JOMKHO
OBITh yKa3aHO, KaKasl IBUXXKUMasl BElllb MOMJIEKUT MPU3HAHUIO OecXo-
3HO, TOJKHBI OBITh OMMCAHBI €€ OCHOBHBIC MTPU3HAKHU, a TaKXe
MpUBENECHBI 10KA3aTeJIbCTBA, CBUACTEILCTBYIOIIME 00 OTKAa3e COOCTBEH-
HHUKa OT IpaBa COOCTBEHHOCTHM Ha Hee, U J0Ka3aTeJbCTBa, CBUACTE/b-
CTBYIOIIIME O BCTYIUICHUY 3asIBUTEJISI BO BIaJcHME 3TOU BEIlbIO.

Cyn, mpu3HaB, 4YTO COOCTBEHHUK OTKa3ajcs OT IpaBa COOCTBEH-
HOCTM Ha ABMKMMYIO Belllb, IPUHUMAET pellieHre O MPU3HAHUM JIBU-
KUMOM Bellln 0ecXO3siHOM U mepegadye ee B COOCTBEHHOCTD JIMIIA,
BCTYITMBIIIETO BO BIIaJicHNE €Io.

B MOTHBHMPOBOYHOI YacTU pellleHUs cyaa O MPU3HAHUM ABUXKMMON
BeIlM OeCXO3SIiHOI U mepenaye €¢ B COOCTBEHHOCTD JIMIIa, BCTYIIMB-
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IIET0 BO BJaJeHUE €10, TOJKEeH ObITh MOATBEPXIeH (haKT oTKa3a co0-
CTBEHHHMKA OT ITpaBa COOCTBEHHOCTH Ha BElllb.

B oTHolIeHUY TIpU3HAHUS CYIOM IpaBa COOCTBEHHOCTU Ha Oecxo-
39iHYI0 HEABMKMMOCTb HEOOXOIMMO UMETh B BUAY cienytoiiee. becxo-
39iHas HEIBVDKMMOCTD ITOJIEXKUT rOCyIapCTBEHHOW PerucTpaluu, no-
3TOMY OHA J0JXKHA OBbITh MPUHSATA HAa TOCYIapCTBEHHBIN YYeT MO 3asiB-
JICHUIO OpraHa MECTHOTO CaMOYIIpaBJeHUsI, Ha TEPPUTOPUU KOTOPOTO
Takasi HEABMXKMMOCTb HaXOJUTCSI.

3asBlieHUE O MIPU3HAHUM TIpaBa COOCTBEHHOCTH Ha 0€CXO3SIHHYIO
HEeABIKMMYIO BEIb MOAAETCS B CYI IO MECTY €€ HaXOXICHUSI OPraHOM,
YIIOJTHOMOYEHHBIM YIIPaBISITh MYHUIIUITAJIbHBIM UMYIIIECTBOM WJINA
MMYIIECTBOM, HaXOISIIUMCS B COOCTBEHHOCTH ropoja (eaepalbHOTO
3HaueHUs1 MockBral win CaHKT-IleTepOypra, o UCTeYeHUU roaa co JHS
TIOCTAaHOBKHU Ha TOCYJAPCTBECHHBIN yUeT.

B zasgBneHuu opraHa, ymoJHOMOYEHHOIO yIPaBIsITh MyHULIUITAIb-
HBIM UMYILECTBOM WJIM UMYIIECTBOM, HAXOASIIIMMCS B COOCTBEHHOCTH
ropona (emepanbHoro 3HaueHNS MockBhl uiu CaHKT-IleTepOypra,
O MPU3HAHUM IpaBa COOCTBEHHOCTU Ha 0ECXO3SMHYI0O HEIBUXUMYIO
BeIllb JOJKHO OBITh YKa3aHO, KeM, KOTJa HeABUKMMasl BElllb IOCTaB-
JIeHa Ha y4eT, a TakXke TOJDKHBI OBITh TIPUBEICHBI T0Ka3aTeJIbCTBA, CBU-
NeTeJbCTBYIOINE 00 OTCYTCTBUU €€ COOCTBEHHUKA.

Cyn paccMaTpuBaeT 3asiBJIeHUE ¢ 00s13aTeIbHbIM yJyacTHeM BCeX 3a-
MHTEPECOBAaHHBIX JINII. B 3THX 1essIX Ha 3Tare MoAroTOBKM Jejia K Cy-
JneOHOMY pa30oupaTeabCTBY Cyl 00513aH BbISIBUTH MOJOOHBIX JHII, BKIIIO-
yas (haKTUYECKUX BIaAeJIbLEB.

Cyn, Ipu3HaB, 4TO HEABMKXKMMAsI Belllb HE UMeeT COOCTBEHHUKA
WX COOCTBEHHUK HEABMKMMON BelllM HEM3BECTEH U OHA MPUHSTA Ha
Y4eT B YCTAaHOBJIEHHOM MOpsIAKEe, IPUHUMAET pellieHe O IpU3HaAaHUU
MpaBa MyHUIMIIAIILHON COOCTBEHHOCTH JIMOO COOCTBEHHOCTH TOpoaa
denepanpHOTO 3HAUeHNS MockBH min CaHkTt-IleTepOypra Ha 3Ty
BEllb.

B MOTMBMPOBOYHOIT YacTH pelIeHus Cyaa O IPU3HAHUM IIpaBa co0-
CTBEHHOCTHU Ha 0€CXO3SMHYI0 HEABUXKUMOCTD TOJIXKEH COAEPKAThCS BbI-
BOJ cyJa O TOM, YTO HeIBMXKMMAas Belllb HE UMeeT COOCTBEHHUKA WU
COOCTBEHHUK BEIIM HEM3BECTEH M UTO OHA IPUHSITA HA YUET B YCTAHOB-
JICHHOM ITOpsIZIKeE.

CnenyeT UMETh B BUAY, UTO CYI MOXET U He MpU3HaATh IpaBa co0-
CTBEHHOCTH Ha 0eCXO3sHYI0 HeABMUKMMOCTh (HalipuMep, TIpu Halu-
ynu (paKTUIECKUX BIANEIblIeB, HAJIEXalMM 00pa3oM MCITOIb3YIOIINX
Takoe MMyIIecTBO). B 3ToM ciyyae HeaBUKMMasl Belllb MOXET ObITh
BHOBbB IIPUHSTA BO BllaJicHUE, MOJIb30BaHNE U PACIIOPSIKEHE OCTABUB-
1M €€ COOCTBEHHUKOM JIMOO MpuodpeTeHa B COOCTBEHHOCTb B CUJTY
npuodpeTaTebcKoil faBHOCTH (cT. 234 'K PD).
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§8. BOCCTAHOBJIEHUE NMPAB MO YTPAYEHHbIM
LEHHbIM BYMAIrAM HA NPEABABUTENSA UIN OPAEPHbIM
LLEHHbIM BYMATAM (Bbl3bIBHOE NPON3BOACTBO)

Ilennast 6ymara — 3TO JTOKYMEHT, COOTBETCTBYIOIIMIA YCTAHOB-
JICHHBIM 3aKOHOM TPeOOBaHUSIM U yIOCTOBEPSIONUIN 00sI3aTe/b-
CTBEHHBIE M MHbBIE TIpaBa, OCYIIECTBICHNE WU Tepenadya KOTOPhIX BO3-
MOXKHBI TOJIBKO TP TIPEIbSIBICHUM TAKUX JOKYMEHTOB.

Ilpaea, ydocmosepennole uennoil 6ymazoil, Mo2ym npuHaoAeicams.

* TIpeAbSIBUTENIIO LIIEHHOM OymMaru (1ieHHasi OymMara Ha TIpeIbsBUTENS);

* Ha3BaHHOMY B LIECHHOIi Oymare Juily (MMEeHHas LieHHas1 Oymara);

* Ha3BaHHOMY B LIEHHOI Oymare JIMIy, KOTOPOE MOXET CaMO OCYIle-
CTBUTH 3TH TIpaBa WJIM CBOMM pacTopstbkeHUeM (IMpUKa3oM) Ha3Ha-
YUTh APYroe yIpaBOMOUYEHHOE JIMLIO (OpAepHas LieHHas Oymara).
HyXXHO OTMETUTH, YTO BBI3BIBHOE IIPOU3BOJACTBO IIPUMEHSETCS,

TOJILKO KOT/Ia JINIIO, yTpaTHBIIIee IIEHHYIO OymMary Ha MpeabsBUTENS WU
OpIEepHYIO LIeHHYI0 Oymary, He 3HaeT ee (PaKTUUEeCKOTO JepKaTes.
B ToM ciiydae, ecii cOOGCTBEHHUK yTpPaueHHBIX TOKYMEHTOB 3HAaeT UX
JepXaresisi, ICTpeOOBaHNE TaKUX JOKYMEHTOB JIOJDKHO TTPOU3BOANTHCS
IyTeM IPEIbSIBICHUS COOTBETCTBYIOIIETO MCKA.

Crenyer TakKe YYUTHIBATh, 4TO ycTaHoBIeHHBI [TIK P® nopsgok
BOCCTAHOBJICHMSI TIPAB MO YyTPAaYeHHBIM TOKYMEHTaM PacipoOCTPaHSIeTCs
M Ha cJIydad, KOTJa JOKYMEHTHI YTPATWIM IIPU3HAKU IIJIATeXKHOCTU B
pe3yJibTaTe HeHamIeXKallero XpaHeHusl UK 110 IPYTUM IIPUYUHAM.

C 3asiBJIeHMEM O TIPU3HAHUM HENENCTBUTEIbHBIM YTPAUYEHHOTO J10-
KyMEHTa 1 O BOCCTAHOBJICHUU IIPaB 110 HEMY MOXET 00paTUThCS Jitodoe
JINII0, KOTOpOE CYUTaeT cedsl mpaBoobagaTesieM 0 YTePIHHOMY JOKY-
MEHTY WJIU y KOTOPOTO MOKYMEHT HaXOAWJICS HA COXpaHeHUU. Takum
JINIIOM MOXET OBITh KaK I'pakaaHWH, TaK U I0OpUANYECKOE JINIO. 3asiB-
JIEHUE MOJAeTCs B paliOHHBIN CY/ IT0 MECTY HaXOXICHMS JINIIA, BbIIAB-
IIETO TOKYMEHT.

B 3as6aenuu nomumo o6ugux pexeuzumoe 004x4cHot Obtmo YKA3AHLL:

* OTJIMYMTEJIbHBIC IIPU3HAKU YTPAauY€HHOI'O TOKYMEHTAa. DTO JaeT BO3-
MOXHOCTb BBISICHUTh, OTHOCUTCS JIU OH K KaTeropuu dymar, Boccra-
HOBJICHME TIPAaB Ha KOTOPBIE OCYLIECTBJSETCA B CyNeOHOM IOPSAIKE
(B KauecTBe OTIIMYUTEIbHBIX IIPU3HAKOB JOKYMEHTa HanboJiee 4acTo
yKa3bIBAIOTCS pa3Mep BKJIaJa, CTaBKa IIPOLEHTA 3a IIOJb30BaHME
BKJIQIOM M T.1I.);

* HaMMEHOBaHME JIMIIA, BHINABIIETO YTPAauCeHHBIN MOKYMEHT, YTO HE
TOJILKO SIBJISIETCS KpUTEpUEM MHIAWMBUAyAIM3alMUd JOKYMEHTa, HO U
MO3BOJISIET PEIIUTD BOTIPOC, TIOICYTHO JIW EJI0 TaHHOMY CYIY;

* 00CTOSITENICTBA, IIPU KOTOPBIX MPOM3OIIIA yTpaTa JOKyMeHTa (Ha-
npumMep, GakT Kpaxku, HaBOTHEHUE);
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* Tpocbk0a 3asBUTENSI O 3aMlpelieHUM JIUILy, BbIAABIIEMY TOKYMEHT,

MPOM3BOIUTH IO HEMY TIIATEXKU WJIX BBIIAYN.

B Tex ciyvasix, Korma 3asiBUTENb IPOCUT BOCCTAHOBUTH MpaBa Ha 10-
KYMEHT, YTPaTUBILIMI MPU3HAKU TUIATEXXHOCTU, OH TOJIKEH MPUTIOXKUTD
K 3asIBJICHUIO TOKYMEHT, YKa3aB MPUUYUHBI, IO KOTOPBIM OH MpUIIIES B
HEerogHOCTh. Bommpoc 0 TOM, 1OCTaTOUHBI JIM YKa3aHHbIE B 3asBICHUU
CBeIeHUS O JOKYMEHTE, PeLaeT CyIbsl.

Ecim 3asBienue He cooTBeTcTBYeT yKazaHHBIM B ['TIK P® Tpebona-
HUSIM, CyJbsl YCTaHABIMBAET 3assBUTENIO CPOK ISl UCTIPABJICHUSI HEJ0-
craTkoB. [1py ux HeycTpaHeHUH 3asiBJICHUE CUUTACTCS] HEMOMAHHBIM U
BO3BpAILlaeTCs 3asIBUTEIIO.

Cratbst 296 I'TIK P® nipexycmatpuBaeT HEOOXOIUMOCTh COBEpIIIE-
HUSI OTIPEeICHHBIX MPOIIECCYaTbHBIX JEMCTBUI MOCIIE MPUHSITUS 3asIB-
seHust. Cynbsi BBIHOCUT OTpeeIeHUE, BO-TMIEPBbIX, O 3alpeIIeHUN BbI-
JaBIIIeMY JTOKYMEHT JIMILY IIPOU3BOAUTD 110 HEMY TIJIaTEXXU MM BbIIAYH,
BO-BTOPbIX, O MyOJIMKALUU B MECTHOM MEPUOJUYECKOM MEYATHOM M3-
JAHWU. 3anpeT cylbd MPOU3BOAUTD TJIATEXW W BbIIauM HaIpaBJieH Ha
3alIUTY UHTEPECOB 3asiBUTEIIS, yOJIUKALIMS XKe — Ha 3alluTy hakTuie-
CKOTO JiepKaTelisi TOKyMEeHTa, KOTOPbIii TAKUM 00pa3oM CTaBUTCS B U3-
BECTHOCTb O BO3HUKIIIEM TTPOU3BONICTRE.

I'TIK P® ycraHaBiauBaeT 00s13aHHOCTb Cy[IbM HAIlPaBUTh KOITMIO Ta-
KOTO OIpeieieH s JIUILY, BbIIABIIEMY TOKYMEHT, a TAKXKe PerucTpaTopy
LICHHBIX OyMar.

Jepxartesib TOKYMEHTA JI0 UCTEYSHUSI TPEXMECSTYHOTO CPOKa CO JTHS
myoGIMKauy yKazaHHbIX B 4. 1 ¢T. 296 T'TIK P® cBenenuii 06s13aH 1o-
JaTh B TOT Xe€ CyJ 3asIBJIEHME O CBOMX IpaBax Ha 3TOT TOKyMeHT. Ka-
KHUX-TTM00 CIIeMaIbHBIX TPeOOBAHUI K CONEPKAaHUIO TAKOTO 3asBICHUS
3aKOH He mpenycMmaTpuBaeT. Jdepxareiab JOKyMeHTa A0JKeH 000CHO-
BaTb CBOM MpaBa Ha HETO U MPeJCTaBUTh €0 MOMTUHHUK.

Ecau nepxareib JOKyMeHTa 3asiBUT O CBOMX MpaBax Ha HEro B ycTa-
HOBJIEHHbII 3aKOHOM CPOK, CyJ OCTaBJIsIeT NepBOHAYAIbHOE 3asiBJIeH1E
0e3 pacCMOTPEHMUSI U OTpeNesIsieT CPOK, B TeUEHUE KOTOPOTO JIUILY, BbI-
JaBIIeMy TOKYMEHT, 3alpeliaeTcsl MpOU3BOAUTh MO HEMY TIATeXU U
BbIIaUM. Y MEepBOHAYAIBHOTO 3asBUTEJISI IIPU 3TOM BO3HUKAET BO3MOX-
HOCTb IPeABbIBUTh UCK 00 UCTPeOOBAHUM JOKYMEHTa B 00IlEeM MO-
psiike, a 'y aepxaTesiss TOKYMEHTa — IpaBO B3bICKATh C 3asiBUTES
YOBITKU, MPUYMHEHHBIE 3aITPETUTETbHBIMU MEPAMH.

Cratbs 299 I'TIK P® nipeaycMaTpuBaeT, 4TO YCIOBUSIMUA PACCMOTpPE-
HUSI 3aBJICHUS O MIPU3HAHUM HEICHCTBUTEIIBHBIMU YTPAUYEHHBIX TOKY-
MEHTOB U O BOCCTAHOBJIEHUU MPaB M0 HUM CJTyXart:

* UCTEeYEHME TPEXMECSUHOTO CpOKa CO AHSI OMYyOJMKOBAHUS CBEIEHUIA,
yKazaHHbIX B 4. 1 ¢T. 296 ['TIK P®;
* Herojaya 3asiBJIeHUs JepxaTesieM JOKyMEeHTa B YCTaHOBJIEHHBIH 3a-

KOHOM CPOK.
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Heno paccMaTpuBaeTCs C yYacTUEM 3asIBUTENIST U JIM1A, BbIAABIIETO
TOKYMEHT, 110 oo1im TipaBuiiaMm 11. 15 T'TIK PO ¢ yueToM cienmduku,
XapaKTepu3ylolleil 0coboe MPOU3BOIACTBO.

Pemrenue mmo Takomy ey IOJKHO YKa3bIBaTh, YTO YTPauyeHHBIN 10-
KYMEHT IIpU3HaeTCs HeleicTBUTeIbHBIM. KpoMe Toro, B HeM JTOJKHBI
OBITh YKa3aHbl HAMMEHOBAaHME U HOMEP JOKYMEHTA, IPU3HAHHOTO He-
IefCTBUTEIbHBIM, HAMMEHOBAHUE JINIIA, BhIAABIIEro noKyMeHT. Cy,
MPU3HAB yTpaueHHbI TOKYMEHT HeECTBUTEIbHBIM, BOCCTAHABIMBAET
IpaBa 110 TaAKOMY TOKYMEHTY.

YkazaHHOe pelleHre cyla CIYXKUT OCHOBaHMEM ISl BBIIAYU 3asiBU -
TEJIF0 HOBOTO JOKYMEHTA B3aMEH MPU3HAHHOTO HeAeHCTBUTEIIHBHEBIM.

HepkaTejb JOKYMEHTa, 10 KaKMM-JIM0O IIpUYMHAM CBOEBPEMEHHO
He 3asIBUBIINI O CBOMX IIPaBax Ha HETO, MOCJIe BCTYILUICHUS B 3aKOHHYIO
CHITY peIlIeHMs CyIa O MPU3HAHWN JOKYMEHTA HeIeCTBUTEIBHBIM MO-
JKeT 3alllUTUTh CBOM IIpaBa, IPEIbsIBUB UCK O HEOOOCHOBAHHOM IIpH-
o0peTeHuH WiIK cOepeXXeHUU UMYILECTBA K JIMIY, 32 KOTOPbIM IIpH-
3HAHO MPABO Ha MOJyYeHNEe HOBOTO TOKYMEHTA B3aMeH YyTPauyeHHOTO.

§9. PACCMOTPEHUE LEN O BHECEHUU
NUCNPABJIEHUX UNTU UBMEHEHUA
B 3AMUCHU AKTOB NrPAXXAAHCKOIro COCTOSAHUS

Hena yka3zaHHOI KaTerOpUU pacCMaTpUBAIOTCS HE B MOPSAKE
yCTaHOBJIEHUs (haKTa, UMEIOIIEro I0PUINIECKOe 3HAUeHUE, a 1Mo Tpa-
pusaM I'TIK P®, onpenenstrolinM IOpsIIoK pacCMOTPEHMS eI O BHECe-
HUM UCIIPABJICHUI M U3MEHEHUI B 3aIIUCU aKTOB I'PaXIaHCKOI'O COCTO-
STHUST B CJTydae, KOorja Mpu OTCYTCTBUU CITOpa O TIpaBe, BHITEKAIOIIEM U3
rpaxXIaHCKUX, CEMEMHBIX M1 MHBIX MaTepUaIbHO-TIPABOBBIX OTHOIIIE-
Huii, opranbl 3AI'Ca oTKa3ajluch UCIIPaBUTh MU U3MEHUTh MPOU3BE-
JIEHHYIO 3aITUCh.

Eciu B MOMEHT NpUHATHS 3asIBJICHUSI K TIPOM3BOICTBY Cylla WU TIpU
pPacCMOTpPEHUH Jiejia JaHHOI KaTeropuu OyAeT BBISICHEHO, YTO MMEeTCs
CITOp O TIpaBe (HarpuMep, O HaCJAeIOBaHUU, ITPaBe COOCTBEHHOCTH), CY-
IIbsI JTMOO OTKAa3bIBACT B MPUHSITUHN 3asIBJICHUS, JIMOO OCTaBJISICT 3asiBIIC-
Hue 0e3 pacCMOTPEHUS U Pa3bsCHSIET 3aMHTEPECOBAHHBIM JIMLIAM, YTO
OHMU BIpaBe MpPeIbsIBUTh UCK HA OOIIMX OCHOBaHMSIX. B Takux ciydasx
BOIIPOC 00 MCHpaBJIeHUMU MJIM M3MEHEHUM 3allMceli aKTOB IpakaaH-
CKOI'O COCTOSIHUSI PEIIAeTCsl CYJIOM B MICKOBOM IPOM3BOICTBE OMHOBpE-
MEHHO C pa3pelleHrneM 3asIBJIeHHOTO UCKa.

0653ameavHoll 20Cy0apcmeeH ol pecucmpauuu nooaexcam caeoyrouue
aAKmMol 2PaANCOAHCK020 COCOSHUSL

* POXIECHUE;
* 3aKJIoueHue Opaka;
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* pacTop:keHue Opaka;

* YCBIHOBJIEHUE (YIOYEpEHUE);
* YCTaHOBJICHUE OTLIOBCTBA;

* TepeMeHa UMEeHU;

* CMEpTb.

YKa3zaHHBI1 ITepeYyeHb UCUEPITbIBAIOIIMI W HE TTOMICKUT pacIlIupyr-
TEJIbHOMY TOJIKOBaHUIO.

B cootBetctBuu ¢ 1. 3 c1. 47 'K PO u cT. 69 DenepanbHOro 3akoHa
«O06 aKTax rpaXIaHCKOro COCTOSIHUS» UCIIPaBIEHUs U U3BMEHEHMSI BHO-
CSTCS B 3alMCHU aKTOB TpakKIaHCKOTO cocTossHus opraHoMm 3AICa nipu
HaJIMIUY JOCTAaTOYHBIX OCHOBAHUI 1 TIPU OTCYTCTBUU CITOPA MEXIY 3a-
MHTEPECOBAaHHBIMU JIULIAMU.

AHHYJIMPOBaHNE U BOCCTAHOBJIIEHUE 3aIlMCEil aKTOB I'PaXXIaHCKOIO
COCTOSTHUS TIPOM3BOMASITCSI OPTaHOM 3aMMCH aKTOB I'PaXKIaHCKOTO CO-
CTOSTHUSI HA OCHOBAaHUU PEIIeHUS Cya.

Opran 3AI'Ca ucnpapisieT WK U3MEHSIET CleJIaHHYIO 3aMUCh, €CIIU:

* B 3aIIMCU aKTa I'PakKAaHCKOTO COCTOSIHMSI yKa3aHbl HETIPaBUJIbHBIC

WJIM HEIOJHbIE CBEIEHUS, a TakKe JOMYIIeHbl opdorpadudeckue

OLLIMOKM;

* 3aIMCh aKTa TPaXKIAHCKOTO COCTOSIHUSI TIPOM3BeieHa 0e3 yJyeTa Ipa-

BWJI, YCTAaHOBJICHHBIX 3aKOHAMU CyObeKTOB PD;

* IIpeACTaBJIeH JOKYMEHT YCTAaHOBJIEHHOM (DOpMbI 00 U3BMEHEHUH I10-

J1a, BBIIAHHBI MEIUIIMHCKON OpraHu3aInuen.

IIpu oTKase MCIIpaBUTh WM U3MEHUTH 3aIlMCh aKTa IPaXkIaHCKOTo
cocTosiHus pykoBoauTeb opraHa 3AI'Ca 00s13aH B mucbMeHHOI hopme
COOOIINTE IIPUYNHY OTKA3a.

3asiBIeHMEe 3aMHTePECOBAHHOTO JIMIIa IPUHUMAETCS K IIPOU3BOJICTBY
cyna, eciu oprad 3AI'Ca oTkazaicsl UCTIPaBUTh WM U3MEHUTD 3aIIUCh.

Hena naHHOI KaTeropuy OTHOCSTCS K MOJACYAHOCTH PallOHHOTO cya
10 MECTY XXUTEIbCTBA 3asIBUTEJIS.

B 3as6aenuu, nodasaemom 6 cyo, 004xcHo 6vimos ompaxiceno:

* B KaKkylo 3aMuch U KaKuWe UCIPABJICHUS WIM U3MEHEHUS 3asIBUTENIb

MIPOCUT BHECTH;

* B 4YeM 3aKJII0YaeTCsl HePaBUIbHOCTD 3aIliCH;
* KaKMMWU JOKa3aTeIbCTBAMU MOITBEPKIAeTCS €€ HeTTPaBUJIbHOCTD;
* korma u KakuM opraHoM 3AI'Ca 3agBuTelto ObLJIO OTKa3aHO B MC-

MpaBJIeHUM WIX U3MEHEHUY 3TOM 3aIUCHU.

K 3asBieHn0 HEOOXOAUMO MPUOOIINTH KON COOTBETCTBYIOIIETO
CBUETEJILCTBA O PETUCTPAIIMU aKTa I'PakIaHCKOTIO COCTOSTHUS, 3aKJTIO-
yeHue oprada 3AI'Ca o6 oTkase u Ap.

[To pelleHUIO Cya, KOTOPLIM MOATBEPXKIACTCS HEIPABUILHOCTD 3a-
MMUCH B aKTe TPakAaHCKOTO COCTOSTHUSI, B Hee BHOCSTCS COOTBETCTBY-
[OIIIMe UCIIPABIICHUS I U3MEHEHMSI.
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B cyoeonom pewenuu doasxcrno 6vimo yrazano:

* Kakas 3aIlicCh SBJsIeTCS HelpaBuiabHOM (KakuM opranom 3AI'Ca ona
Mpou3BeeHa, HOMEpP M JaTa 3alliCcy, B OTHOIIEHUN KaKUX JINI] OHa
COCTaBJIeHA);

* Kakue MU3MEHEHMS WIKU UCTIPaBIEHUS] HEOOXOIMMO B HEE€ BHECTH.

Ha ocHoBaHMM UcCTIpaBlIeHHON WM U3MEHEHHOM 3aliCy aKTa Tpax-
JAHCKOTO COCTOSIHUSI 3asIBUTENIIO BbIIA€TCsSl HOBOE CBUIETEIBCTBO O TO-
CY/IapCTBEHHOM PeruCcTpaliy 3TOro aKTa.

§ 10. PACCMOTPEHWE 3ASIBJIEHUI .
0 COBEPLUEHHbIX HOTAPUAJIbHbIX AEUCTBUAX
WX OB OTKASE B UX COBEPLUEHWN

B Poccuiickoii @enepaniuu 1o od1eMy mpaBuly HOTapualbHbIC
NEeWCTBUS COBEPIIAIOT HOTAPUYChI, 3aHUMAIOIIUECS YACTHON MPAKTU-
koit. HotapuanbHble meiicTBust oT uMeHU Poccuiickoit denepanyn Ha
TEePPUTOPUU IPYTUX TOCYIAPCTB COBEPIIAIOT JOTKHOCTHBIC JTUIA KOH-
CylbcKUX yupexaeHuii Poccuiickoit denepaiiu, yrnoJHOMOUYEHHbIE Ha
COBEpIIEHUE 3TUX AeUCTBUI. B OTAEABHBIX ClaydasiX HOTapUaJbHbIE
JNEVCTBUST COBEPIIAIOT YITOJTHOMOUYEHHBIE TOTKHOCTHBIE JIMIIA (KOMaH-
JIAPBI KOpalJieid, T1aBHbIE Bpauyu MEAULIMHCKUX OPraHU3alNi U TIPOY. ).

HotapuanbHble neiicTBUSI, COBEpIIaeMble HOTAPUYCAMU U YTIOJIHO-
MOYEHHBIMU JOJXKHOCTHBIMU JINIIAMU, YCTAHOBJEHBI 3aKOHOIATEb-
cTBOM PO.

B cootBeTcTBMU co cT. 35 OCHOB 3aKOHOAATEIbCTBA O HOTapuaTe
HOTapUyChl, 3aHUMAIOIUECH YACTHOM MPAKTUKOM, COBEPILIAIOT PSIIL HO-
TapuajJbHBIX IEUCTBUI (YIOCTOBEPSIOT CAEIKHU, OOECIIeUnBaAIOT JOKa3a-
TEJbCTBA U JI.).

B cootBeTcTBUM co cT. 48 OCHOB 3aKOHOIATEILCTBA O HOmapuame 6
Co8epuIeHIU HOMAPUAAbHO20 0eliCmaUst MOdcem Obimb OMKA3aHo, ecal:

* COBEpUIEHUE TAKOTO NEUCTBUS TPOTUBOPEUUT 3aKOHY;

* JIEMCTBUE MOIEXKUT COBEPUIEHUIO TPYTUM HOTAPUYCOM;

* ¢ mpoch0OOIi O COBEPIIEHUN HOTAPUATBHOTO NEUCTBUS OOpaTUIICS He-
JIEeCIOCOOHBIN TpakIaHUH JTUOO0 MPENCTABUTENb, HE UMEIOIIUI He-
00XOJIMMBIX MTOJTHOMOYUIA;

* c/eJika, coBepliliaemMasi OT UMEHU I0pUANYECKOTO JIUIa, MPOTUBOpE-
YUT LEJSIM, YKa3aHHBIM B €r0 YCTaBe WU MOJIOKEHUU;

* CIeJIKa HEe COOTBETCTBYET TPEOOBAHUSIM 3aKOHA;

* JOKYMEHTBI, TPEACTABJICHHBIE [JI1 COBEPIICHUS HOTAPUAIBHOTO
NECTBUS, HE COOTBETCTBYIOT TPEOOBAHUSM 3aKOHOAATENbCTBA;

* (bakTbl, U3TOKEHHBIE B JOKYMEHTAX, MPEACTaBICHHBIX IJII COBEpIIIe-
HUS HOTAPUAJIBHOTO JIEWCTBUS, HE TTOATBEPKICHBI B yCTAHOBICHHOM
3aKoHoAaTe bcTBOM PP mopsiake nmpu ycaoBUU, UTO MOATBEPXKICHUE
TpeOyeTCsl B COOTBETCTBUM € 3aKOHONATEICTBOM PD.
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OTKa3 B COBEPIIEHUN HOTAPUAJIBHOTO NEUCTBUS TTO MHBIM OCHOBA-
HUSM HE TOIMYyCKaeTCs.

Hotapuyc no npocn6e auiia, KOTOPOMY OTKa3aHO B COBEPIIECHUU
HOTapuaJbHOTO NEUCTBUS, TOIKEH U3JIOKUTh MPUUYMHBI OTKa3a B IMUCH-
MEHHOI (popMe U pa3bsICHUTH MOPSIIOK ero ooxanoBaHus. B atux ciy-
yasix He rno3aHee 4yeM B 10-THeBHBIN CPOK CO ITHS OOpallleHUs] JOJKHO
OBITH BEIHECEHO IMOCTAHOBJIEHHE 00 OTKAa3¢ B COBEPILICHUN HOTapHuajlb-
HOTO IEUCTBUS.

3anHTEpPECOBAHHOE JIUIIO, CYMTAIOIIEE COBEPIIEHHOE HOTAPUATBHOE
JeCTBUE HEIPaBWIbHBIM JIMOO0 MOJyYUBIIIEe OTKA3 B €r0 COBEPIICHUN,
BIIpaBe MOMAATh 3asBJIEHUE B CYI JUISI pACCMOTPEHUS JieJia B TIOPSIAKE
0Cc0o00ro IMPOM3BOICTBA.

3agBieHMe MOJaeTCsl B pallOHHBIN CyI MO MECTY HAXOXIEHUSI HOTa-
pyyca Wiy 110 MEeCTY HaXOXIEeHUsI TODKHOCTHOTO JIMIIA, YITOJTHOMOYEH-
HOTIO Ha COBEpIIEHNE HOTapUalbHbIX 1€HCTBUIA.

B oco6oM mpou3BoACTBe MOTYT OBITh PACCMOTPEHBI 3asIBJICHUS Ha
JNEWCTBUS HOTAPUYCOB (IPYTUX JOKHOCTHBIX JIUII, BBITIOJHSIIOIIX HO-
TapuaJbHbIe IEMUCTBUS) MPU YCIAOBUM, €CIU Y 3aUHTEPECOBAHHBIX JIMII
OTCYTCTBYET CIIOp O MaTepUaJIbHOM IIpaBe, MOABESAOMCTBEHHBIN CyIy.

3asBIIeHUS JINLL, OCTIAapUBAIOIIMX TTpaBa U 00s13aHHOCTU, OCHOBAH -
HbIE Ha COBEPLIEHHOM HOTapMaJIbHOM IEHCTBUU, PACCMATPUBAIOTCS CY-
JIOM B MOPSIIKE UCKOBOTO Mpou3BoAcTBa. [1o3ToMy He MOTYT OBITH pac-
CMOTpPEHBI B 0COOOM TTPOU3BOMICTBE, HATIPUMED, XKaJTOOBI HA OTKA3 B BbI-
Jlaye CBUETEJbCTBA O MpaBe Ha HACAEACTBO BBUIY MPOITyCKa CpoOKa Ha
ero NpUHSTUE UM cliopa O HeM HacjaenHukoB. Ecnu cmop o mpaBe
YCTaHABJIMBAETCS MPU TI01aue 3asIBJICHUST WJIM TIPU PACCMOTPEHUM JieIa,
BO30Y>XKIE€HHOTO I10 3asBJICHUIO 3aMHTEPECOBAHHOIO JIMILIA, CYIbs, UC-
xoad u3 TpedoBanuii cT. 263 I'TIK PD, ocrasigeT Takoe 3asiBIeHNe 0e3
pPaccMOTpEHUSI, pa3bsICHUB 3asBUTEJIIO €0 MPpaBo pa3pelinTh CIop B
MOpPSIIKE UCKOBOTO MPOU3BOACTBA. B CBSI3W C 3TUM IpU BO3HUKHOBE-
HUM cIiopa B Mpoliecce cyneOHoro pa3ouparesibcTBa Cyl He BIIpaBe OT-
MEHUTH COBEPIIEHHOE HOTapuajlbHOE ACHCTBUE UK 00513aTh HOTApU-
aJIbHBI OpraH €ro BBINOJHUTH, T.€. PACCMOTPETh 3asiBJICHUE MO CyLIe-
CTBY.

B 3asgBnenuun, KoTropoe paccMaTpuBaeTcs B TOPSIAKE 0COOOTO Mpou3-
BOJICTBA, JOJKHBI COAEPXKAaThC Bce HeoOXonuMble JaHHbIe. Kpome cBe-
NIEHW 0 3asBUTEJIC B HEM CJIeAYyeT YKa3aTh:

* (haMuIMI0, UHULMAILI JUIA, BBIIOJIHUBILIETO HOTapUalbHOE IIeii-
CTBHE JIMOO OTKA3aBILIEro B €r0 COBEPIICHUM, HAMMEHOBAHKWE Opra-
Ha, I1Ie 3TO JIMLIO paboTaeT;

* Kakoe HOTapUaJIbHOE IEHCTBUE CUUTAETCS HEIIPAaBWILHO COBEPILCH-
HBIM WX B COBEPIIICHNN KaKOTO HOTapUaJIbHOTO AeHCTBUS OTKa3aHO;

* 00CTOSATENBbCTBA, HA KOTOPBIX OCHOBAHO 3asIBJICHUE;
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* J0Ka3aTeIbCTBA, MOATBEPKAAIONINE M3JIOKEHHBIC B 3asBJICHUMN 00-
CTOSITEJILCTBA;

* CBeJIEeHMS O IPYTUX 3aMHTEPECOBAHHbIX JIMLIAX.

Wcxons u3 xapakTepa 3asiBJICHUS U IIPABOOTHOIIICHU CTOPOH JOKa-
3aTeIbCTBAMU, KOTOPBIE MpeaiaraeTcs MpeacTaBUTh 3assBUTEIIIO U IPY-
TUM JIMLIAM, YYaCTBYIOLLIMM B AeJje, JOJXKHbBI ObITh MOJJMHHbIE HOTAPU-
aJIbHO YIOCTOBEPEHHBIC TOKYMEHTHI:

* JIOTOBOPLI, 3aBELlaHMS, JOBEPEHHOCTU U JIpyrue MMCbMEHHbBIE JOKa-
3aTeJIbCTBA;

* JTOKYMEHTHI, BbIIAHHBIE HOTApUyCOM (HaIpuUMep, CBUAECTEILCTBO O
TIpaBe Ha HACJIEICTBO, CBUIETEILCTBO O TpaBe COOCTBEHHOCTH Ha JI0-
JIIO B OOILIEM UMYILIECTBE CYIIPYTOB).

B cnyyae oTkaza B coBepllIeHUU HOTApUATbHOTO ASHCTBUS TIpe-
CTaBIISTIOTCS TOKYMEHTBI, KOTOPBIC, TT0 MHEHUIO 3asTBUTEIISI, TOJIKHBI
OBbIThb HOTApUaJIbHO YAOCTOBEPEHBI UM 3aCBUAETEIbCTBOBAHDI, a TAKXKE
MOCTaHOBJICHUE HOTapuyca 00 OTKa3e B COBEPILICHUU HOTapUaJIbHOTO
IIEUCTBUS.

B TakoM ke mopsiake, Kak 3asBJIeHUs] Ha IeMCTBUSI HOTapuyca Uinu
Ha OTKa3 B UX COBEPIICHUHU, pacCMaTPUBAIOTCS 3asIBJICHUS O Hempa-
BUJIBHOM YIOCTOBEPECHNM 3aBEIIAHWI W JOBEPEHHOCTEM MJIM 00 OTKa3e
B UX YIOCTOBEPEHUU:

* JTOJDKHOCTHBIMM JIMIIAMU TOCHUTAJISI, O0JbHUILIBI, CAHATOPUS, YUPEK-
JIEHUS COIMAIBHOTO OOCITY>KMBAHMSI, B TOM YHMCJIe JOMa IJIsT TIpecTa-
peJIbIX U UHBAJIMJOB, OPTAaHOB COLIMAJILHOM 3alIUThI HACEIEHUST, DKC-
MNeAULIMKU, BOMHCKON 4acTU, COCAMHEHUS, YIPEXKICHUSI U BOSHHO-
y4eOHOTO 3aBEeICHUS, MECTA JIMIIICHUSI CBOOO/IBI;

* KallMTaHOM MOPCKOrO CyJHa, CyJHa CMELIaHHOIro IlJIaBaHUsS WJIU
CylIHa BHYTPEHHEro IuiaBaHUsl, MiaBarolux moa 'ocynmapcTBeHHBIM
(narom PD.
3asgBiaeHne mmogaeTcd B ¢y B 10-THEBHBIN CPOK, NCUNCITISIEMBINA CO

JIHSI, KOTAa 3asiBUTEJIIO CTAJI0O U3BECTHO O COBEPIIIEHUM UM OTKa3€e B CO-
BEpIIICHUY HOTAPUAJIbHOTO IeHCTBUS.

B 27001 cBSI3M cyd mpu pacCMOTPEHUU JeJia TOJKEH BBISICHSITDH BCe
00CTOSTENIbCTBA, CBSI3aHHBIE C TEYEHUEM YKa3aHHOI'O CPOKa, B TOM
YUCTIe:

e JaTy COBepIIEHUs] HOTapUaJbHOIO AEMCTBUS WJIM OTKa3a B €ro Co-
BEPILLUEHUU;

* JaTy, KOTAa 3asBUTEIIO CTAJIO M3BECTHO O HOTapUaJIbHOM OCUCTBUU,
KOTOPOE OH OCMapuBaeT, MO0 00 OTKa3e B €ro COBEPIIECHUMN;

* 10 KaKuMM MpUYMHAM 3asBUTEIb OOpaTUJICS B CY[ C 3asIBJIEHUEM IO
ncteyeHuu 10-THEBHOrO CPOKa, €CJIM 3TO UMEJIO MECTO.

Eciu cynm ycTaHOBUT, YTO CpOK Ha 00XKaJloBaHWE HOTApMAIBLHOTO
nercTBUs (0TKa3a B €ro COBEPILICHMH) 3asiBUTEEM ObLI MPOIYILIEH IO
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YBaXXUTEIbHOU MPUYMHE, OH MOXKET BOCCTAHOBUTH 3TOT CPOK U paccMo-
TPETh 3asiBJICHUE TI0 CYIIECTBY.

Cyn 00s13aH MPUBJIeUb K PACCMOTPEHUIO AeJia He TOJIbKO CaMOro 3asi-
BUTEJISI, HO U HOTapuyca Uiu AOKHOCTHOE JIMLO, KOTOPOE COBEPILMIIO
HOTapualbHOE IeCTBUE WM OTKa3ajlo B ero coBepuieHuu. Crneayer
YUUTBIBATh, UTO UX HESIBKA HE SIBJISIETCS MPEMSITCTBUEM K pacCMOTpe-
HUIO 3asIBJIEHUS T10 CYIIIECTRY.

Ecnu cyn ynosnetrBopsieT 3asiBjieHU€e, OH CBOUM pELIEHUEM OTMe-
HSIET COBEpIIEHHOe HOTapualbHOE JeCTBUE UM 00SI3bIBAET €r0 BbI-
MOJHUTH. B cilyyae oTMEHbI HOTApUAJIBHOTO NEWCTBUSI B PE30JIOTUBHON
YacTH pelieHnsT yKa3blBaeTcsl, KaKoe KOHKPETHOe IeiCTBrEe, KoTaa 1
KEM COBEpIIEHHOEe OTMEHSIETCS; MPU YIOBJIETBOPEHUN 3asiBJICHUS Ha
OTKa3 B COBEPUIEHUU HOTApUAIbHOTO AEHCTBUSI — KaKOe UMEHHO HOTa-
pUabHOE IEHCTBUE U KEM JIOJDKHO OBITh COBEPILIEHO.

Komnust Takoro pelieHus: HanpaBseTcsl B HOTapUalbHbII OpraH, riue
ObLIO COBEPIIEHO HOTapUaJibHOE IeiicTBUEe (OTKa3aHO B HEM), JIMOO MO
MeCTy paboThl JOJXKHOCTHOTO JIUIIA.

§ 11. BOCCTAHOBJIEHUE YTPAYEHHOIO
CYAEBHOro NPOU3BOACTBA

YTpaueHHoe cyneOHOe MPOU3BOICTBO BOCCTAaHABIMBAETCS 10
TPaXIAHCKOMY JIe]Ty, OKOHYEHHOMY MPUHSITUEM PELIEHUsT WU OTpene-
JIeHUs O TIpeKpalleHnu cyneOHOro Mpou3BoJcTBa. BoccTaHOBIEHUIO
MOJIEXKUT CyneOHOe TPOU3BOACTBO yTPaueHHOE KaK MOJHOCTHIO, TaK U
B YacTH.

C 3asiBJIeHMEM O BOCCTAHOBJIEHUM YTPAUEHHOIO CylNeOHOro MPOU3-
BOJICTBAa MOTYT OOPaTUTKLCS TOJBKO JIUIIA, YYACTBYIOIIME B Jeie.

I'TIK P® ycraHaBiIuBaeT TeppUTOPUATBHYIO TIOACYIHOCTDh JaHHOM
KaTeropuu Jie. 3asiBjieHue N0JKHO ObITh MOaHO B CY/, KOTOPbIN MpU-
HSLJT pellieHre T10 CYIIeCTBY criopa WM IpeKpaTul cyaeOHoe MPOU3BOI-
CTBO.

CoracHo 4. 2 cT. 314 TTIK P® B 3asgBIeHNM DOJKHO OBITH YKa3aHo,
JUTSL KaKOH 11eJIN 3asiBUTEI0 HEOOXOIMMO BOCCTAHOBJIEHHUE TAKOTO 10~
kymeHTa. Ecnu 1iesib He ykas3aHa, TO cyJ IOJIKEH OCTaBUTh €ro 0e3 1BU-
JKEHUS U MPEeJOCTaBUTh 3asiBUTEJIO CPOK, HEOOXOIUMBIM /1 U3J10XKe-
Hus1 970l Lenu. Ecnu ke ykazaHHas 3asiBUTEJIEM LIeJIb HE CBsI3aHa ¢ 3a-
IIATOM ero MpaB M 3aKOHHBIX MHTEPECOB, TO CYJ JOJKEH OTKa3aTh B
BO30YKIEHUU Jieja, a eCJIU 1eJI0 ObLJI0 BO30YXKIIEHO — OCTABUTh 3asiBJie-
HUe 6e3 pacCMOTPEHUSI.

He noasexxut BoccTaHOBIIEHUIO CyIeOHOE TTPOU3BOICTBO, YTpayeH-
HOE 10 HavaJla pacCCMOTPEHUS Jiesia 1Mo cyliecTBy. B aToM ciaydae cyn
JIOJIKEH OTKa3aTh B BO3OYXIEHUM Jieja, a UCTEll BIpaBe MPeabsiBUTD
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HOBBII MCK B OOIIEM TTOPSIIKE B CBSI3U C YTPATOU CyIeOHOTO TIPOU3BOI-
CTBa.

Cornacno ct. 317 IT'TIK P® BoccTaHOBICHUIO TTOIJIEKNUT JIUIIb pe-
IIeHue cyna (orpeneaeHre o MpeKpalleHUH IeJia).

Kpowme Toro, B c1. 318 I'TIK P® nepeunciieHsl ciydan, Korna cyoeo-
HbLIL AKM 60CCMAHOGACHUIO He NO0ACHCUM:

* HEJOCTAaTOYHOCTh COOpAHHBIX MaTePUAJIOB JJisi TOYHOTO BOCCTAHOB-

JIEHUs CyIeOHOTO ITOCTaHOBJICHUSI;

* HCTEUYEHME CPOKA JUISI TIPEIbIBICHUS UCTIOJHUTEILHOIO JIMCTA K UC-

MOJIHEHUIO.

B ykazaHHBIX clydasx Ccym IpeKpaliaeT Mpou3BOICTBO IO JEIy.
W npu BoccTaHOBIIEHUHM YTPAYE€HHOTO CyAeOHOr0 MPOU3BOACTBA, U IIPKU
OTKa3e ero BOCCTAHOBUTH B pELICHUU (OTpeesieHnn) cyaa J0JKHO ObITh
yKa3aHO, Ha OCHOBAaHMU KaKWX KOHKPETHO JAaHHBIX, MPEICTaBICHHBIX
CyIy U MCCJeNOBaHHBIX B CyNeOHOM 3acelaHUM B IIPUCYTCTBUU BCEX
YY4aCTHUKOB MPOLECcca, CYI CUMTaeT YCTAHOBJIEHHBIM COIEpKaHUE BOC-
CTaHaBJIMBAEMOTO CyJIeOHOTO MTOCTAHOBJICHUSI.

B MOTMBMPOBOUYHOIT YaCTH PEIIeHMS Cyla O BOCCTAHOBJIEHUU yTpa-
YEeHHOI'O IIPOU3BOACTBA TaKXKe YKA3bIBAIOTCS BHIBOIBI O JOKA3aHHOCTU
00CTOSITENIBCTB, KOTOPBIE OOCYXKIAIUCH CYIOM, U O TOM, KaKHe TIpoliec-
CyaJIbHbIC IEICTBUS COBEPIIAIIMCH 10 yTpauYeHHOMY ITPOU3BOJICTBY.



Fnasa 14. MPOW3BOACTBO MO AEJIAM
C YYACTUEM UHOCTPAHHbIX JIAL,

§ 1. O6wgue noaoxcenust npouzsoocmea no deaam c ywacmuem
UHOCMIPAHHBIX AUY

§ 2. Ilpedcmasumenvcmeo uHOCMPAHHBIX AUL

§ 3. Mexcoynapoonas nodcyonocmeo

§ 4. Cyoebnvie nopyuenusn

§ 5. Ilpusnanue u ucnoanenue peuieHuil UHOCMPAHHBIX CYO08
U UHOCMPAHHBIX MPEMElCKUX Y006

§ 1. OBLUME NOJIOXEHUA MPOU3BOACTBA
no AENAM C YYACTMEM WHOCTPAHHbBIX JIUL,

B coBpemenHoii Poccuu Bo BpeMst paciinpeHus BHEIITHEIKOHO-
MUWYECKHUX CBSI3€l, MAUTPALIMU HACEJIEHUsI, a TAKXKE B CUIY PsiIa IPYrux
MOJTUTUYECKUX U DKOHOMUYECKUX MPUYUH 3HAUYCHUE TPaKAaHCKUX
MPOlLIeCCYaTbHBIX OTHOILIEHWI ¢ MHOCTPAHHBIM 3JIEMEHTOM PE3KO BO3-
pactaeT. DTUM OOYCJIOBJIEHO yBeJUUEHUE KOJIUYECTBA el C yuacTueM
MHOCTPaHHbIX JIUIL B cyaax PD.

O 3aimuTe mpaB MHOCTPAHHBIX (DU3NYECKUX U IOPUANIECKUX JIUI] B
Cylle TOBOPST B paMKaX MEXIYHApPOIHOTO TPaXIaHCKOTO Tpolecca.
Ilon MexnyHapoIHBIM rPaXIaHCKUM TPOLIECCYaTbHbIM MTPABOM MOHU-
MaeTcsi COBOKYITHOCTh HOPM, PETYJIUPYIOIIMX OCOOEHHOCTU pacCMOTpe-
HUS JEJI C y9aCTUEM MHOCTPAHHOTO 3JIEMEHTA.

OTHOCUTENBHO CYIIIHOCTU MEXIYHAPOJHOTO TPakqaHCKOTO Mpo-
11ecca CJIOXWIOCh HECKOJIBKO TOUeK 3peHusi. OQHU aBTOPbI MOJIaraoT,
YTO MEXIYHAPOIHBIN IPpakAaHCKUI MPOLIECC SIBISETCS YaCThI0 MEXITY-
HApOIHOTO YaCTHOTO IIpaBa, APYrue YIBEPXKIAIOT, YTO MEXKIYHAPOIHbII
TpaxXIaHCKUIA MPOLIECC SIBJSIETCSI COCTABHOU 4acThi0 TPaXIaHCKOTO
MpolieccyaabHOro mpasa. [1o MHEHMIO TpeThbUX, MEXIyHAPOTHOE TPaXK-
JTAHCKOE TIpOoliecCyallbHOE TIPABO SIBJSIETCSI OTAEIBHONW CAMOCTOSITENb-
HOU OTpacJIbIO IMpasa.

Borpockl MeXIyHapOIHOTO rPakJaaHCKOTro Mpoliecca TPAAUIIMOHHO
paccMaTpuBaIOTCS B yYEOHOM JTUTEPAType MO TPaXkJaHCKOMY MTPOLECCy-
aJIbHOMY MpPaBy, a HOPMbI, PETYJIUPYIOLINE TaHHBIE BOMIPOCHI, 3aKpe-
TUIEHBI B TPaXkJIaHCKUX TMPOIIECCYATbHBIX KOAEKCaxX KaxkaoTo rocyaap-
CTBa.

K HopmatuBHbIM cTouHMKaM MI'TI Haleit cTpaHbl IPUHSITO OTHO-
CUTh KaK BHYTPEHHEE 3aKOHO/IATEIbCTBO, TaK U MEXIYHAPOIHBIE TOTO-
BOPBI.
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Cpenn BHYTPEHHEro 3aKOHOAATEAbCTBA CAEAYeT BhIACAUTD 1EbIi
psn HopMmaTuBHBIX akTOB: [ TIK P®, ATIK P®, 3akoH P® ot 7 nions
1993 r. Ne 5338-1 «O MexmyHapoaHOM KOMMEPUYECKOM apouTpaxke», 3a-
KOH 00 MCMOJHUTENLHOM ITpou3BoAcTBe, YKa3 [Ipe3uauyma BepxoBHoro
Cosera CCCP ot 21 mionst 1988 r. Ne 9131-XI «O mipu3HaHWU U UCTIOJ-
HeHuu B CCCP pelieHUT THOCTpaHHBIX CYI0B U apOUTpaxKeit» 1 JIp.

Poccuiickas Dedepayus kax npasonpeemuuua CCCP ywacmeyem 6:

1) AByCTOPOHHUX JOTOBOpAX:

° O NPaBOBOM MOMOIUU IO TPAXKIAHCKUAM, CEMEWHBIM U YTOJIOBHBIM
nenam ¢ Andanueit (1958 r.), bonrapueit (1975 r.), Benrpueii (1958
nporokoi 1971 r.), Beetnamom (1981 r.), KHAP (1957 1.), Ky0oii
(1984 r.), MHP (1958 r.), ITonbureit (1957 r. u nporokon 1980 r.),
Pymbraunein (1958 r.), YexocnoBakueir (1982 r.), FOrocnaBueii
(1962 r.), Utanueit (1979 1.);

* o npaBoBoii momoru ¢ KHP (1992 r.), IMoabmmeit (1996 r.), Upanom
(1996 r.), An6anueit (1997 r.), Asep6aiimxkanom (1992 r.), JIutBoi
(1992r1.), TaTtBueii (1993 r.), I'py3ueii (1995 .), Kuprusueii (1992r.),
Monnasueit (1993 r.), Dcronmeit (1993 r.), Ucmanwmeir (1996 r.),
Ounnsaaueii (1978 r.) u op.;

* 0 IIPaBOBOI MOMOIIY IO I'PpakAaHCKKUM UM YTOJIOBHBIM JeJIaM C PecIly-
osmkoit Kump (1984 r.), KHP (1992 r.) u np.;

2) MHOTOCTOPOHHMX JOTOBOpAX:

* B laarckoii KoHBeHIMM IO BOIIpocaM TpaKOAHCKOTO IIpolecca
(1954 1.);

» KouBeHIuu, oTMeHsI0O1IEl TpeOOBaHNE JIETATU3aIIM MHOCTPAHHBIX
oduIMaTbHBIX JOKYMeHTOB (1961 1.);

+ KoHBeHIIMM 0 MPU3HAHWUU U TIPUBEIEHUHU B UCITOJTHEHUE MHOCTPAaH-
HbIX apOUTpakHbIX pereHuid (1958 r.);

* KoHBeHIIMM O TIPaBOBOI MOMOIIM W TPABOBBIX OTHOILIEHMSIX IO
rpaxIaHCKUM, CEMEMHBIM M YrojoBHbIM AenaM (1993 r.) ¢ usmeHe-
HUsIMU OT 1997 1.);

* corjalleHU! O ITOPSIIKE pa3pellieHUs] CIIOPOB, CBSI3aHHBIX C OCYIIE-
CTBJICHUEM XO35IMICTBEHHOM AesitebHOCTH (1992 1.) 1 mp.

CaMoe MHOTOYMCJIEHHOE KOJUYECTBO ABYCTOPOHHUX MEXIYHAPO/I -
HBIX IOTOBOPOB, Hanboiee MOAPOOHO perJaMeHTHUPYIOIIMX BOTIPOCHI
MEXIYHapOIHOIrO IrpaxkKJaaHCKOIo IIpoliecca, COCTaBISIOT JOTOBOPHI O
MPAaBOBO MTOMOIIIY TI0 TPAXKIAHCKUM, CEMEMHBIM 1 YTOJIOBHBIM JIEJIaM.

ITon MexXmyHapOIHOM ITPaBOBOM ITOMOIIBIO IT0 IPaKAaHCKUM AeIaM
cJieyeT TIOHUMATh IEMCTBUS, OKa3blBaeMbIe CylaMU OOIIIEi IOPUCIUK-
LIUKA Y1 MUPOBBIMU CyIbsiMK B PD mo okazaHUIO CONEHCTBUS B OCYIIIE-
CTBJICHUU TIPABOCYIUSI MHOCTPAHHBIM CyJlaM, pa3peliamliuM CIiopbl,
BO3HMKAIOIIKE U3 TPaXKIaHCKUX, CEMEMHBIX M MHBIX ITIPAaBOOTHOIICHUIA,
perJiaMeHTUPOBAaHHbBIE B3aMMOCBSI3bI0 MEXIYHAPOIHBIX U BHYTPUTOCY-
JMAapCTBEHHBIX I0PUANIECKUX HOPM.
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B Tex cnywasix, Korga Cyabl CTAIKABAIOTCS C BOIIPOCAMU MEXIyHa-
POIHOI MPaBOBOU MOMOIIM, UMEET MECTO PACCMOTPEHME OEJI C MHO-
CTPaHHBIM 3JIEMEHTOM.

TepMuH «MHOCTPAHHBIN 2JIEMEHT» Ha TIPOTSIKEHUHU TOBOJIBHO JIJIH-
TEJIbHOTO BPeMEHM YIIOMUHAJICS JIMIITb B HAyYHBIX paboTax yueHbIx. Om-
HAKO CerofHs oH yrnoMmuHaercd U B ¢T. 1186 'K P®D, koropas npeny-
CMaTpUBaeT IpUMEHEHUE MpaBa «K I'PaXkIaHCKO-IIPAaBOBBIM OTHOILIE-
HUSIM C y4aCTHMEM HMHOCTpPaHHBIX T'paxIaH WJIM WHOCTPaHHBIX
IOPUANYECKUX JUIL] IMOO rpaXk1aHCKO-IPABOBbIM OTHOILIEHUSIM, OCTI0X-
HEHHBIM MHBIM MHOCTPAHHBIM 3JIEMEHTOM, B TOM UMCJE B CIydasx,
KOTla 00BEKT IpaxkIaHCKUX TIpaB HAXOIUTCS 3a TPAHUTICH».

ITom MHOCTpaHHBIM 3JIEMEHTOM (KaK 3TOT TEPMMH YIOTpPeOJIsIeTCs B
3aKOHOJIATeJIbCTBE U JIUTEPAType) Hado MOHUMATh HE 3JIEMEHT IIPaBOOT-
HOIIICHMS, a JIUIIb €T0 OIPENeICHHYIO «OKPACKY», «XapaKTepUCTUKY»,
BBISIBJISIIOIIYIO CBSI3b C MHOCTPAHHBIM T'OCYJapCTBOM U JAIOIIYI0 OCHO-
BaHUS [/ IOCTAHOBKM BOIIPOCA O MOAJIEXKAIIEM MPUMEHEHUIO ITpaBe ..

§2. NPEACTABUTENIbCTBO MHOCTPAHHbBIX JIUL,

OIHWM W3 TIPOSBIIEHUI HAIIMOHAIBLHOTO pPeXXMMa SIBIISIETCS BO3-
MOXHOCTbh MHOCTPAHIIEB y4acTBOBAaThb B I'PaKIaHCKOM IIPOLIECCe JIMYHO
WJIN 9epe3 TIpeacTaBuTeneit. JImaHoe yyactre B Iejie ”HOCTPAHHOTO Ipa-
JKJIaHUHA He JIMIIAaeT ero npaba UMeTh M0 3TOMY JeJTy MpeacTaBUTeIsl.

WHoctpanHble rpaxaaHe B PO MoryT nopydyuTth IpencTaBiIsiTh CBOU
nHTepechl MHIOPKOJIIETHH, KOTOpast OCYIIECTBIISICT MPEICTaBUTEIIHLCTBO
Mo JejlaM C y4aCTUeM MHOCTPaHLIEB, WJIM MHON I0pUANYECKON pUpMe,
obOyanaroleit nuieH3ue Ha 3To. Hanbosee kBaaupuuupoBaHHYIO O~
MOIIIb MHOCTPaHEeIl MOXKET ITOJIYUUTh Yepe3 aaBoKaTa, XOTsI, aHATN3UPYS
3aKOHOJIATENbCTBO, MOXHO MPUNUTHU K BBIBOIY, YTO MHTEPECHI UHO-
CTpPaHHOTO TpaxKJaHWHA MOXKET MpeAcTaBIsSITh TaKxXKe 10001 neecno-
COOHBIIf MHOCTPAHHBIN I'PakIaHUH.

Crenyer OTMETUTD, UTO IESATEIbHOCTh aIBOKaTa MHOCTPAHHOTO TO-
cymapctBa B P® 3akoHomaresbHO 3akperuieHa. B cr. 2 3akoHa 06 agBo-
KaType CKa3aHo, YTO aJIBOKAaThl MHOCTPAHHBIX TOCYIapCTB, OCYIIE-
CTBIISIONINE aJBOKATCKYIO AEITEIBHOCTL Ha Tepputopun P®, peru-
CTpUpPYIOTCS (penepalbHbIM OpPraHOM MCHOJHUTEJIbHON BJIaCTU B
00J1aCTH IOCTULIMM B CIIELIMAJILHOM peecTpe, MOPSI0K BeIeHUSI KOTO-
poro onpenensercsa [IpaButeasctBoM PD. Be3 perucrpannmu B ykasaH-
HOM peecTpe OCYIIECTBIeHUE aABOKATCKOU NesITeIbHOCTU aABOKaTaMu
MHOCTPaHHbBIX FOCYIapcTB Ha Tepputopun PD 3ampeniaercs.

Y Mapviwesa H.U. Cemeiitble OTHOIIEHUS ¢ y4aCTUEM MHOCTPAHILIEB: MPaBO-

Boe perynupoBanue B Poccuu. M., 2007. C. 3.
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Kpome Toro, corsmacHo 1. 5 c1. 2 3akoHa 00 agBoOKaType aaBOKaThl
MHOCTPAHHOTO TOCYAapCcTBa MOTYT OKa3bIBaTh IOPUIMIECCKYIO TTOMOIIb
Ha Tepputopur P® 1o BompocaM mpaBa JaHHOIO MHOCTPAHHOIO TOCY-
JapcTBa, a B COOTBETCTBUU € 4. 2 M. 5 ¢T. 2 3Toro 3aKoHa agBOKATHI
MHOCTPaHHBIX TOCYIAPCTB HE AOMYCKAIOTCS K OKa3aHUIO I0pUANIECKON
noMolnu Ha tepputopun P® mo Bompocam, CBSI3aHHBIM C TOCYyIdap-
CTBEeHHOI TaiiHoil P®D.

Yactp 2 1. 5 c¢T. 2 3aKoHa 00 agBOKaType 3aKperuisieT MpaBujio O
TOM, YTO aABOKAaThl MTHOCTPAHHOTO TOCYyIapCTBa MOTYT OKa3bIBaTh I0pH-
JMYECKYIO MOMOILIb Ha Tepputopuu P®D 1o BompocaM IpaBa JaHHOIO
WHOCTPAHHOTO rocynapctna. TorKoBaTh JaHHOE HOPMATUBHOE TTOJIOXKEe-
HYE MOXHO 110 pa3HOMY:

* MHOCTPAHHBIN aBOKAT MOCJI€ PETUCTPALIMU B PEECTPE MHOCTPAHHBIX
aJIBOKATOB ITOMUMO OKa3aHUsI JII0O0M IOpUIMYECKON TOMOIIM, B TOM
qycJie MPeACTaBICHUSI MHTEPECOB CBOMX KJIIMEHTOB B cymax PD, mo-
JKeT OKa3bIBaTh IOMOILIb Ha Tepputopuun Poccuiickoit Menepaunu
10 BOITpOCaM IpaBa JaHHOTO MHOCTPAHHOTO TOCY/IapCTBa;

* WHOCTPAHHBIN aIBOKAT MOCJIE PETUCTPALIMU B PEECTPE NHOCTPAHHBIX
aJIBOKATOB MOKET TOJIbKO OKa3bIBaTh IIOMOILL Ha Tepputopun P® no
BOIIPOCaM MpaBa JaHHOTO MHOCTPAHHOTO TOCyIapcTBa.

N3 conepxanus cr. 49 I'TIK P®, cortacHO KOTOpOi IIpeAcTaBUTE-
JsiMu B cye PD MoryTt ObITh J1100bIE 1eeCIIOCOOHbIE LA, UMEIOIIe
HajiexxamuM odpa3zomM ochopMIeHHBIE TTIOJTHOMOYHNS Ha BeJICHUE JIea,
32 WUCKJIIOYEHUWEM JIUI], YKa3aHHBIX B 3aKOHE, a HE TOJbKO aJBOKaT,
MOXHO CJIeJIaTh BBIBOJA O TOM, YTO M MHOCTPAHHbIE aABOKATHI, U UHBIE,
OKa3bIBAIOIIME IOPUANIECKYIO TTOMOIIb JIUIA MOTYT OBITh TTPEACTaBUTE-
JISIMU B cyax o0IIeid IOpUCIUKITIH.

OpnHakKo I10 IIPOUCIIECTBUHU ABYX JIET C MOMEHTA MIPUHSITUSI 3aKOHA
CoBet DenepanbHoii majatel anBokatoB Poccuu 22 anpenst 2004 r.
npuHsUI perenue (mpotokoi Ne 5) «O nmproOpeTeHnu craryca agBoKaTa
MHOCTPAaHHBIMM I'pakgaHaMU M aJBOKAaTaMU MHOCTPAHHBIX TOCYIapCTB
Ha tepputopuun Poccuiickoit @eaepaiimu», B KOTOPOM Pa3bsICHUII, YTO
BO3MOXHOCTh IPHOOpeTeHUsI cTaTyca aaBokaTa PD B cOOTBETCTBUM C 1.
6 ct. 9 3akoHa 00 agBOKaType MpeAocTaBieHa MHOCTPAHHBIM TpaxKaa-
HaM U JuilaM 0e3 rpaxJaHCcTBa B MOPSAKE, YCTAHOBIEHHOM JIaHHBIM
DenepanibHBIM 3aKOHOM.

Takum 00pa3oM, agBOKaThl MHOCTPAHHBIX TOCYIapCTB MOTYT OCY-
IIECTBJSTh aABOKATCKYIO JESITeJIbHOCTh TOJBKO IO BOIIpOCaM IpaBa
rocyaapcTBa, TpakIaHMHOM KOTOPOTO OH SIBJISIETCS, ¢ 00s13aTeJIbHOM
perucrpalmeil B crielimaibHoM peectpe. IlprodpereHue cTaTyca aaBo-
kata PO nuuoM, SBISIOIIUMCS OJHOBPEMEHHO aJBOKATOM MHOCTPaH-
HOTO TOCyIapCTBa, NEMCTBYIONINM 3aKOHOAATETLCTBOM HE TIPEAYCMOT-
peHo.
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NHuoctpanHbie rpaxaaHe u jauia 0e3 rpaxjaaHCTBa BIIpaBe MpPHU-
00pecTr cTaTyc aJBOKaTa B YCTAHOBJIEHHOM ITOPSIAKE, €CIU TIPU 3TOM
OHU He ABJISIOTCA aIBOKATAMU JIPYTMX FOCYIApCTB'.

Emre ogHolT 0COOEHHOCTHIO B OTHOIIIEHUM IPEACTaBUTEIHCTBA MHO-
CTpPaHHBIX TPaXIaH SBJISIETCS BOBMOXHOCTD IPEICTaBICHUSI KOHCYJIOM
rpaXkmaH CBOETO rocynapcrBa. B HacTosIee BpeMsl faHHbIe (YHKIIUN
BO3JIararoTCsl Ha KOHCYJI0B BeHCKOl KOHBEHILIMEH 0 KOHCYJIbCKUX CHO-
meHugx 1963 r., ABYCTOPOHHUMM KOHCYJIbCKMMU KOHBEHIIMSIMHU,
a TaKKe BHYTPUTOCYIAPCTBEHHBIM 3aKOHOAATEIbCTBOM (KOHCYILCKUMM
ycTaBaMU U APYTUMU HOPMATUBHBIMU aKTaMU).

CornacHo BeHckoii koHBeHLIMU 1963 r. oCHOBHAas 3aJa4a KOHCYJIOB
3aKJIIOYAETCS B TOM, YTOOBI 3alUIIATh B TOCYIapCTBE MPeObIBAHUST NH-
TEpEChl CBOETO rOCyIapCcTBa, ero rpaxkaaH 1 I0PUANIECKUX JIULL.

OnHol U3 KOHCYJIBCKMX (DYHKIIMH IO 3allMTe MPaB TpaXkaaH B COOT-
BETCTBMU CO CT. 5 BeHCKO# KOHBEHIIMM O KOHCYJIHCKUX CHOILIIEHUSIX SIB-
JIIeTCS TIPEICTaBUTEILCTBO WIIM O0eCIiedeHe HaUIeXKalIlero IpeICcTaBu-
TeJIbCTBA rpaXkIaH MPeICTaBIsSIeMOT0 TOCyIapcTBa B CYIeOHbBIX M MHBIX
YUPEXKIEHUSIX TOCyIapCcTBa MPEeObIBAHMS C 1IE€JIbIO MOJIYYEHMS, B COOT-
BETCTBUM C 3aKOHAMU U IIpaBUJIaMU TOCyIapCcTBa IMpeObIBAaHMSI, PaCIIO-
PSCKEHMI O TIpeIBapUTEIbHBIX Mepax, OrpakIaolnX IpaBa 1 UHTEPECh
3TUX TpaXKIaH, €CJId, B CBSI3U C OTCYTCTBUEM WIIM IO APYTUM IPUYMHAM,
Takue IpaxaaHe He MOTYT CBOEBPEMEHHO OCYILECTBIISATDH 3alUTy CBOUX
IpaBa U UHTEPECOB.

N3 comepxanust BeHckoii KOHBEHIIUM O KOHCYJIbCKUX CHOILIEHUSIX
1963 r. 1 IBYCTOPOHHUX KOHCYJIbCKMUX KOHBEHIIMI YCMaTpUBAETCS BO3-
MOXHOCTD TIPEJCTABICHUSI MHTEPECOB MHOCTPAHHBIX IpaXkaaH KOHCY-
JIOM B cyjie 0e3 BbIIauM eMy Ha TO JOBEPEHHOCTH.

OTHOCUTBH K 00BEMY TTOTHOMOYMI KOHCYJIOB BCE TIOJIHOMOYHSI, B TOM
YKCJie NCKIIOYNUTEIbHBIC, HEeJIb3sI, TaK KaK 3TO IPSIMO ITPOTUBOPEYUT
I'TIK P®, B KOTOPOM COIEPKUTCS MCUYEPITBIBAIOIINI MIepeYeHb CIICIN -
aJIbHBIX MMOJHOMOYMII, Ha IMPaBO COBEPILICHUS JI000ro U3 KOTOPHIX
JIOJKHO OBITh YKa3aHo B foBepeHHOCTH. [ToMmnmo HopMm I'TIK P® cie-
IyeT YUUTHIBaTh TAKXKe W OTAEIbHbIE HOPMAaTUBHbIC IIpaBUIa, PEryIUpPY-
eMmble 'K P®. B coorBerctBuum co 4. 1 c¢1. 183 'K P® 1nipu orcyrcrBumn
IMOJIHOMOYMI JeiiCTBOBATh OT UMEHM APYIUX JIML WU IIPU IpeBbILIe-
HUU TaKUX ITOJTHOMOYMUIA CIEJIKA CUMTAETCS 3aKJIIOUEHHOM OT UMEHU U B
MHTEpecax COBEPIIMBILETO € JINIA, eCU TOJBKO IPYyroe Juio (Mpe-
CTaBJISIEMbIi1) BIIOCEACTBUM HE OMO0PUT JAHHYIO CIETIKY.

Takum o6pa3oM, Mpu MPeaCcTaBICHUY UHTEPECOB IOPUANIECKUX U
(bM3MYECKUX UL CBOETO TOCYIapCcTBa B CyAe KOHCYJIOM 0e3 JOBEpeH-
HOCTM Ha TIPaBO COBEPIIEHUS JIIOOBIX U3 CIIEIUAIBHBIX TTOJHOMOUMN 1

' Becrhuk DenepanbHoii anarel anBokatoB Poccuiickoit @enepariu. 2004. No 2 (5).

C.6,7.
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IIPU UX COBEPIIEHUHN TOKHBI CUMTATHCS HECOCTOSIBIIMMUCS U HE 110~
POXIAIOIMIMMMU HUKAKUX TIPOIECCyaTbHO-TTPABOBBIX MOCIEACTBUI ISt
MPEICTaBIISIEMOTO.

Eciu noBepeHHOCTh 0pOpPMIISIETCS HAa TEPPUTOPUU KMHOCTPAHHOIO
rocynapcTBa, CiIelyeT yYUThIBaTh 00Iee TpeOoBaHe B OTHOIIEHUH 10~
KyMEHTOB, KoTopoe 3akperuieHo B c¢T. 408 T'TIK P®, cormacHo KoTo-
POMY JOKYMEHTbI, BbIIAHHBIE, COCTABJIEHHbIE WJIM YIOCTOBEPEHHbIC B
COOTBETCTBUM C MHOCTPAHHBIM IIPaBOM IO YCTaHOBJIEHHOM (hopme
KOMITETEHTHBIMU OpTaHaMU MHOCTPAHHBIX TOCYAAapCTB BHE IIPEACIOB
P® B oTHOILLIEHUU POCCUIACKUX I'pakKaaH WM OpraHu3aluii 1M60 UHO-
CTPaHHBIX JIML, IPUHUMAIOTCS cynaMu B PD nipu Hajmuuu jeraamsa-
LUK, €CJIM MHOE He MPEayCMOTPEHO MEXAYHAPOIHBIM 10roBopom PdD
wiu (eepasbHbIM 3aKOHOM.

[Mon neranuzanueii npeaaracTcs MMOHUMATh IESITEIbHOCTD YITPABO-
MOYEHHBIX OPTaHOB ITyOJMYHOM BJIACTU TOCYAapcTBa, HaIlpaBICHHYIO
Ha yCTaHOBJICHUE, CBUICTEILCTBOBAHNUE, TTIOATBEPXKIACHME MOJUIMHHOCTU
MMEIOLIMXCS Ha JOKYMeHTax IedaTeil U MOoANuceil KOMITETEHTHBIX
JOJKHOCTHBIX JIMIL ¥ COOTBETCTBUS TPeOOBAHMSIM 3aKOHA CTPaHbI UX
IIPOMCXOXICHNUS .

B 3aBUCHMOCTH OT MCTOYHMKA 3aKPETUIEHUS U B COOTBETCTBUMU C I10-
JIOXKEHUSIMU MEXIYHAaPOIHBIX TOTOBOPOB IIPUMEHSIIOTCS Caedyrouue
cnoco0vt yoocmoeepeHus (ae2aiu3ayuit) UHOCMPAHHBIX 00KYMEHMO0E:

* KOHCYJIbCKasI JIeraJIn3alys;
* aloCTWIALMS, TIpeaycMoTpeHHass KoHBeHIIMel, oTMeHsIIoIIee Tpe-

OoBaHMeE JieraJI3aliuid MTHOCTPAHHBIX O(UIUAIbHBIX JOKYMEHTOB;

* B IOPSAKE, MPEAYCMOTPEHHOM MHBIMU MEXIYHAPOIHBIMU JOTOBO-
pamu.

Pemrenue Bompoca o cnocobe yI0oCTOBEpEHUSI KOHKPETHOTO JOKY-
MEHTa 3aBUCHUT OT TOTO, SIBJISIETCS JIM TOCYapPCTBO yYacTHMKOM [aarckoii
KOHBEHIIMM, OTMEHSIONIEH TpeboBaHUe JeraJnu3aiui MHOCTPaHHBIX
JOKYMEHTOB, OT 5 oKTs06ps 1961 r. miau Apyroro MexkayHapoaHOTrO 10-
roBOpa, YCTaHABJIMBAIOIIEIO YIIPOILIEHHbII MOPSA0K MPeACTaBICHMS
JIOKYMEHTa OJTHOTO TOCyAapCcTBa Ha TEPPUTOPUH JIPYTOro TocyaapcTBa.

Ecnu rocynapcTBo He SIBJIIETCSI YUaCTHUKOM OTHOIO M3 TaKUX MEX-
JIYHAPOIHBIX JOTOBOPOB, TO JOKYMEHT JOJIKEH IIPOUTU Yyepe3 KOHCYIb-
CKYIO JIeTaIn3alnio.

KoHcynbckas Jeraamsanys rpeacTaBisieT co00il 3aCBUIETEILCTBOBA-
HUE TOMJMHHOCTU MOAIKMCHU JOJDKHOCTHOIO JIMLIA, €r0o cTaTyca, a B psiie
CJIyJaeB 1 MeYaT ToCyIapCTBEHHOTO YITOJTHOMOYEHHOTO opraHa Ha Jio-
KyMEHTaX M aKTaxX B LIeJISIX MCIOJIb30BaHUS MX B APYTOM IOCydapCTBe.

' Cwm.: Kencoscruii IT.A. Jleranvsauus n MpU3HAHUE TOKYMEHTOB MHOCTPAHHbBIX TO-

cynapcTB: aBToped. auc. ... KaHd. opua. Hayk. Capatos, 2002. C. 7.
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IOpunnueckoe 3HaueHUE MPOLEAYPbl KOHCYJIbCKO JieTaJu3alun Co-
CTOUT B ITOATBEPXKICHNU COOTBETCTBUS JIETaIU3yeMbIX TOKYMEHTOB 3a-
KOHOJATEIbCTBY CTPAHbI X MPOUCXOXIeHUs. Jleraan3oBaTh TOKYMEHT
MOHO Ha TEPPUTOPHUU IOCYIAPCTBa, Te 3TU JOKYMEHTHI BbLIAHbI, WX
Ha Tepputopun PD.

Jleranu3zauus 1oKyMeHTa KaK Ha TEPPUTOPUU CTPAHBI €TO ITPOUC-
XOXAEHMS, TaK ¥ Ha TeppuTopun PP mpoxoaut nBa stamna.

B mepBom citydae Ha nmepBoHaYaIbHOM 3Tare JOKYMEHT CHaJaja 3a-
BepsieTcs B MMHUCTEPCTBE MHOCTPAHHBIX A€/ MU MHOM YIIOJTHOMO-
YEeHHOM OpTraHe rocynapcTBa, Ha TEPPUTOPUU KOTOPOTO BbIIAH TOKY-
MeHT. Ha BTOpoM 3Tare JOKYMEHT JIeTaau3yeTCsI B KOHCYJIbLCKOM y4upe-
xkaeHnu PO B nTaHHOM rocynapcTBe.

[Mpu neranuzanuu fokymeHTa B PM® Ha mepBoM 3Tare qOKyMEHT 3a-
BepsIETCSI B TUIJIOMAaTUIECKOM IIPEICTaBUTEILCTBE MIIM KOHCYJIbCKOM
YUpEeXKASHUU TOTO TOCYIapCTBa, HA TEPPUTOPUM KOTOPOTO OBLI BBIIAH.
Ha BTOpOM 3Tame HOKYMEHT JierajJu3yeTcsl B AellapTaMeHTe KOHCYIb-
CKOM CITy>kObI MUHMCTEpCTBA MHOCTPAHHEIX Aea B PO,

Bropoii hopmoii ynocToBepeHUsI MOATUHHOCTUA TOKYMEHTOB, Tpe-
MOCTaBJSIEMbIX M3-3a TPAHUIIbI, SIBJASETCS Ipolenypa, NpeaycMoT-
pexHas ['aarckoit KoHBeHIIMEl, OTMEHSIONIEH TPeOOBaHUS JIeTaan3a-
LIMA MHOCTPAHHBIX JOKYMEHTOB, OT 5 okTa6pst 1961 r., koTopas mis
Poccuiickoit @enepanuy Berynuia B ety 31 mast 1992 1.

B coorBeTcTBUM ¢ naHHOI KOHBeHLIMEH Ha JOKYMEHTAX, COBEPILIEH -
HBIX KOMIIETEHTHBIMU OpraHaMu OJHOTO TOCyAapcTBa U IpeaHa3HauYeH-
HBIX /IS UCTIOJIb30BAaHUS HA TEPPUTOPUH IPYTOro rocyaapcTBa, mpo-
CTaBJISIETCS CIIELIMATbHBINA IITaMIT (aIIOCTHIIb).

AnocTiiib yIOCTOBEPSIET TMTOMIMHHOCTD IMOANMCH, KaYeCTBO, B KOTO-
POM BBICTYIIAJIO JIILIO, ITOAMNKCABIICe JOKYMEHT, U B HEOOXOAUMOM CIIy-
yae MOMJIMHHOCTH MevYaTHd WJIM IITaMIa, KOTOPBIM CKpeTJIeH JaHHbBII
JokyMmeHT. [Toanuck, meyaTh WM IITAMII, IPOCTaBJIsIeMble KOMIIE-
TEHTHBIM OpPraHOM Ha arnocTujie, He TPeOYIOT HMKAKOIO JajJbHEUIIETro
3aBEPEHMST WM JIETATN3alUu1, a JOKYMEHT, Ha KOTOPOM ITPOCTaBIeH
aIoCTUJIb, MOXET OBITh MCII0JIb30BaH B JIIO0OI M3 CTpaH — YYaCTHUIL
T'aarckoif KOHBEHIIUU.

ATIOCTUJIb IIPOCTABJISIETCS 110 XOAATalCTBY IMOAIKCABLIEIO JIMULA WIN
JII000TO MpeabsIBUTENIS JOKYMeHTa. ECIn 1oOKyMeHT, IpeacTaBisieMblid
Ha IpocTaBlieHue arnocTuiisgd B PO, npeabsaBiasgeTcss Ha KHOCTPAHHOM
SI3bIKE, OH 00513aTeJIbHO JOJDKEH COIPOBOXKAATHCS IIEPEBOAOM Ha pycC-
CKUi1 3bIK. BepHOCTH TIepeBoa CBUIETEILCTBYET HOTAPUYC, a €CITU OH
He BJIafieeT MUHOCTPAHHBIMU SI3bIKAMM, IIEPEBOJ JAeIaeTCsl IePEeBOIIM~
KOM, MOAJTUHHOCTD MOINKUCH KOTOPOTO CBUIETEIbCTBYET HOTApUYC.
151 Bcex TOKYMEHTOB, IPEACTaBIIsIeMbIX Ha MEPEBOJ IJIs JaJIbHEUIIei
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nepegayy Ha MPOCTaBICHUE allOCTUIISI, TIEPEBOMUYUKOM COOJII0IAETCS
ocobast (hopMma repeBoIa TAaKOro JOKyMeHTa.

§3. MEXAYHAPOAHAS NOACYAHOCTb

B cBsa3u ¢ npunsitueM nocraHoBieHust [linenyma BC P® or
10 oxta6pst 2003 1. Ne 5 «O mprMeHEeHUN cyJaMy OOIIei IOPUCINKIINT
OOLIENMPU3HAHHBIX TPUHIIMIIOB U HOPM MEXAYHAPOIHOTO MpaBa U MeX-
JTyHAapOJHbBIX 10roBopoB Poccuiickoit Menepanun» JaHHbBI BOTIPOC
cjeyeT HavyaTh C MOJIOXKEeHHUsI, YCTAHOBJIEHHOTO Ha3BaHHBIM MOCTAHOB-
JIEHWEM, B COOTBETCTBUU C KOTOPHIM MPU PACCMOTPEHUU TPAXKIAHCKHUX
JeJl clieayeT UMeTh B BUAY, 4TO B cuiy 4. 1 cT. 47 Koncturyuu P®
HUKTO HE MOXET OBITh JIMIIIEH TTpaBa Ha PACCMOTPEHUE €ro Niejia B TOM
Cylle U TeM CyIbei, K MOICYIHOCTH KOTOPHIX OHO OTHECEHO 3aKOHOM.
A B cooTBeTcTBUH C M. 1 ¢T. 6 KOHBEeHLIMY O 3allluTe MpaB yejoBeka U
OCHOBHBIX CBOOOJI KaXIbIil TIPU OMpEAeJeHUU eTo rPakAaHCKUX TIPpaB 1
00sI3aHHOCTE MMeeT MPaBo Ha Cy/, CO3IaHHbII HA OCHOBAaHUM 3aKOHA.

Ecau B Teopum npolieccyasbHOTro rmpaBa TePMUHbBI «TTOJIBEIOMCTBEH-
HOCTb» U «IOACYIHOCTb» B OTHOILIEHUM I'paxkKIaHCKUX AeJl 0e3 NHO-
CTPAHHOTIO 2JIEMEHTA SIBJISIOTCS TPAIULIMOHHBIMM, TO C ONPENEIEHUEM
KOMITETEHTHOTO OpraHa JJjisi pacCMOTPEHMS [iejia C ydacTueM UHO-
CTPaHHBIX JIUL CUTYallMsl HECKOJIBKO MUHasl.

Bo MHOTHX cTpaHax TEpMUH MOABEIOMCTBEHHOCTh BOOOIIIE HE UC-
MMOJIb3YETCST B TIPOIIECCYaTbHOM IIpaBe 3TUX TocydapcTB. B mexayHa-
POIHBIX aKTax IO MpollecCyadbHBIM BOIIPOCAM 3TOT TEPMUH TakKe He
HCTIOJIb3YETCSI.

C MOMOIIIbIO TEPMUHA «MEXITyHAPOHAS MOACYAHOCTD TPakIaHCKUX
JieJT» pa3rpaHUYMBaeTCs] KOMITETEHIIUS CyOB KAKOTO-TO KOHKPETHOTO
rocyiapcTBa Mo pa3pelieHuo TpaXJIaHCKUX JIeJl C yYacTUeM HMHO-
CTpaHHOM CTOPOHBI (CTOPOH) MJIU C KAKUM-JIMOO MHBIM «MHOCTPAHHBIM
3JIEMEHTOM> .

B MexayHaponHOIi mpolieccyaqbHON HayKe CIOXUINCH mpu 0CHOG-
Hble cucmembt onpedenenust noOcyOHOCmu.

1) mo npu3HaKy rpaxxaaHCTBa CTOPOH CIOpa;

2) 1o NMPU3HAKY NPUCYTCTBUS OTBETUUKA;

3) myTeM pacmpoCTpaHEHUs TTpaBWJI BHYTPEHHE! TEpPUTOPHUATHLHOM
TOJICYAHOCTH Ha JieJia C yYacTHUeM MHOCTPAHHOTO 2JIEMEHTAa.

J7s1 poccuiickoro mpoiieccyaabHOTO 3aKOHOIATEIbCTBA XapaKTePHO
omnpeesieHre TOICYTHOCTH TTyTeM PacipOCTPaHEHHsI TTPaBUJI BHYTPEH-
HEeW TeppUTOPUAILHOU MOACYIHOCTU Ha Jejia C yYacTUeM MHOCTpaH-
HOTO 3JIEeMEHTA.

' cme lTaepunose B.B. MexnyHapogHoe yacTHoe TipaBo. M., KOctunimadopm. 2001.

C.232.
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Tak, K nenam ¢ yyacTveM MHOCTPAHHBIX JIUI] MPUMEHMUMBI TIpaBuia
POMIOBOI MOJCYAHOCTH, TEPPUTOPUATLHOM, B TOM YUCIIE aJlbTepHATUB-
HO, NCKJIIOUMTEIbHOM, TOTOBOPHOM, TI0 CBSI3M 1€, a TaKXKe yCIOBUS
rnepenavyu aesa, IPpUHSITOTO CYIOM K CBOeMY MPOU3BOJACTBY, B APYroi
cya. OnHaKo MPUMEHUTENbHO K MPOLECCYalbHBIM OTHOILIEHMSIM C y4a-
CTHEM MHOCTPAHHBIX JIUI POCCUNCKUM 3aKOHOAATEIbCTBOM ITPEIy-
CMOTPEHBI U ClielMalbHbIe MTpaBujia yCTAHOBIEHHS MOACYTHOCTH.

7151 TIOTHOM SICHOCTH OTIpeesIeHUsT MEXITyHAPOIHON TTOACYTHOCTH
B.B. TI'aBpuioB npenjaraeT BuIACASITh TPU dTara MocjaeoBaTe/IbHOTO e
OTpeiesIeHUs], KaX/Iblil U3 KOTOPBIX MUMEeT 0cob0e 3HaUeHUeE.

3ajaueii mepBoro aTarna sBIISIeTCS] OlNpene/eHue KOMIETeHTHO Ha-
IIMOHaJbHOM IopUcAUKIIMU. Ha BTOpOM 3Tamne mpoucxoauT ornpeae-
JIECHUE CUCTEMbI CyJIeOHBIX OPraHOB, B KOTOPBIX OyAeT pa3pelieH crop.
W yxe Ha TpeTbeM 3Tare pa3pelaercsi BOnpoc o onpeneaeHu KOH-
KPETHOTO Cy/eOHOro opraHa, KOTOPOMY HEIOCPEICTBEHHO MPEACTOUT
paspeuIuTh Crop.

Ha nepeom smane neo6xonnmo onpenesanTb KOMIETEHTHOE rocyaap-
ctBO. [1pu penieHnM Borpoca 0 MeXIYHApOIHOW MOACYIHOCTU cyn PD
YCTaHABIMBAET MPENEIIbl CBOEH KOMITETEHIIMH U HE 3aTPAaruBaeT BOIPOC
0 KOMTETeHIIMY MHOCTPAHHOTO Cy/a.

ITo meiicTByOIIEMY 3aKOHOIATEIBCTBY «KOHMIUKT IOPUCIUKIINIA»
0OBIYHO pa3peniaeTcs MoCpeCTBOM MEXITYHAPOIHBIX MHOTOCTOPOHHUX
U IBYCTOPOHHUX COTJIAIIEHUH.

B MexxayHapomaHbIX aKTax, TAKUX KaK MHOTOCTOPOHHsIsi KoHBeH LM
rocynapctB — ygactHukoB CHI' o mpaBoBoif TOMOIIIN 1 TTPABOBBIX OT-
HOILIEHMSIX TIO TPaKIaHCKUM, CEMEMHBIM U YTOJIOBHBIM JieJiaM OT 22 SIH-
Baps 1993 r.; nByCTOpOHHME TOTOBOPHI O TTPABOBOI MOMOIIHY TI0 TPaXK-
JAHCKHUM, CEMEMHBIM U YTOJOBHBIM jejsaM Mexny: P® u Jlutosckoii
Pecniyonmukoit; PO n Pecrryonmmkoit Keiprerscran; PO n AzepOaitmkan-
ckoit Pecniyonukoit; P® u Dcronckoii Pecriybiukoii; P® u JlaTBuii-
ckoii Pecrryonmkoii; P® u Pecriyonmkoit Monnosa, P® n Mcmamckoit
Pecnyonukoit Mpan 1 MHOTHX IPYTrUX coaepxkKaTcss HOPMBI 00 orpene-
JIEHUHU TOCyIapcTBa, Cyl KOTOPOTO KOMIETEHTEH paccMaTpuBaTh BO3-
HUKIIUA CITOP.

Tak, Hannpumep, B cT. 4 JloroBopa Mexay Poccuiickoit @enepaieii
1 DCTOHCKOM Pecrty0mkoii 0 mpaBoBOii IIOMOIIX U IMPABOBBIX OTHOIIIE-
HUSIX TI0 TPAKTAHCKUM, CEMEMHBIM M YTOJIOBHBIM JeaM MpPsIMO 3aKpe-
MJieHa HOpMa, COIJIaCHO KOTOPO# B ciyyae BO30YXIeHUs TPOU3BOICTBA
10 eIy MEXIy TeMU K€ CTOPOHAMM, O TOM Xe TIPeIMeTe 1 110 TOMY Ke
OCHOBaHMIO B cyaax obeux JJoroBapuBawinuxcss CTOpoH, KOMIIe-
TEHTHBIX B COOTBETCTBUM C HACTOSIIMM J10rOBOpOM, Cyi1, KOTOPBIi BO3-
Oynu1 1eJio Mo3aHee, MpeKpaliaeT MPOU3BOJACTRO.
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Paspemast Bormpoc 00 oIpeneieHn KOMIICTEHTHOTO roCcyaapcTBa
JUIST pACCMOTPEHMST KOHKPETHOTO CITOpa, MOXHO C(hOpMyITMpoBaTh Clie-
Iyollee o0lee IMPaBUjIo: eClIM MEXIYHAPOIHBIM aKTOM YCTAHOBJICHDI
WHbIE MpaBuUjia ONpeaeeHUsI KOMIIETEHTHOTO HAlIMOHABHOTO Cyaa 1Mo
PacCMOTPEHMIO CIIOpa, TO MPUMEHSIOTCSI HOPMBI TAKOTO MEXITyHapO/I-
HOIO aKTa, T.e. JAJISI TOTO, YTOObI ONpeAeJUTh KOMIIETEHTHBI OpraH
TOTO WJIX MHOTO TOCYIapCTBa IJIsl paCCMOTPEHUS CIiopa, HEOOXOIUMO
pa3pennTh BOMIPOC O HATMYMU MEXIy MPETeHAYIOIIUMUA Tocyaap-
CTBaMHM 3aKJIIOYEHHOTO JOTOBOpa O IPaBOBOI ITOMOIIM Ha IIPaBoO pac-
CMOTpPEHUSI KOHKPETHOI'O IpaXaaHCKoro aena. [1pu moaoxXuTebHOM
OTBETE BaXKHO Ha OCHOBAaHUM COOTBETCTBYIOIIMX HOPM OKOHYATEJIHHO
YCTaHOBMTH TOT WJIX MHOM KOMIIETEHTHBII OpraH rocyaapcrBa.

Heo6xon1MMo OTMETUTD, YTO IIPU OTCYTCTBUM TAKOTO MEXIAYHAPOI -
HOTO J0T0BOpa, CONMepKallero OCHOBHBIEC MpaBMJia pacIipeaceHus
KOMIIETEHLIMM MEXIYy roCcy1apCTBaMu, IIOJTHOMOYHBIMM pacCMaTpUBaTh
KOHKpPETHOE TPaxXIaHCKOe Je0, ClIeAyeT IPUMEHSITh HOPMbI HALIMO-
HaJIbHOTO TIPOIIECCYaTbHOTO 3aKOHOIATEIbCTRA.

3anavdeil émopozo 3mana sIBIsieTCS pellieHUe BOIIpOca 00 OTHECEHUHU
CIIOpa O IpaBe MJIM MHOTO IOPUANYECKOTO Aejia K KOMIIETEHIIUM OIlpe-
JIeJICHHOTO OpraHa.

B Hamieli ctpaHe CylecTByeT HECKOJBbKO BUAOB CYI0B, pacCMaTpu-
BalOLIUX JIejIa C y4aCTHUEeM MHOCTPAHHbIX JIUIL B IIOPSAKE IPaxKIaHCKOIO
cynomnpousBoacTBa. K Takum cymam oTHOCSITCS: Cy/bl OOIIei I0pUCInK-
1M1, apOUTPaXKHbIE CYIbI U TPETEHCKUE CYIbI.

Ha pacnpeneiieHre moaBegOMCTBEHHOCTH [l pacIIpOCTPaHSIIOTCS
001IIMEe MOJIOXKEHMS MPOLIECCYaTbHOTO 3aKOHOIATEIbCTBA TIPU OTCYT-
CTBMM TIpaBUJI MEXITYHAPOIHOTO XapaKTepa.

Ha nocienHem, mpemvem 3mane aKueHTUpPYeTCSI BHUMaHUE Ha OT-
HECEeHUU cIopa K KOMIETEHIIMU KOHKpeTHoTo cyna. llenbio atoro
aTama SIBJSETCs pa3pelleHre BOIpoca O MOACYIHOCTH IrpakaaHCKOIO
Jieja KOHKPETHOMY CYIy.

ITo kaxxmoMy rpaxkaaHCcKoOMy Jey A0JKHa ObITh omnpeneseHa Kak
poaoBasi, TaK M TEPPUTOPHUAJIbHAS IMOACYIHOCTD, MOCJE YeTO MOXET
OBITh PELICH BOIIPOC O MIPUHSITUN COOTBETCTBYIOIIETO 3asBICHUS K IIPO-
M3BOJCTBY KOHKPETHOTO Cy/ia.

OmnpenenuTs poaOBYIO TTOACYIHOCTh MO UCCIEAyeMO KaTeropuu
JIeJ — 3HAYUT YCTAHOBUTh KOMIIETEHTHBIN CY/ CYIeOHOM CUCTEMBI ISt
paccMOTpEHUsI CIIopa ¢ y9acTUeM MHOCTPAHHBIX JIUII 110 IIpaBUJIaM IO~
cynHocTH, 3akperuieHHBIM [ TIK PO.

ITo o6muM npaBuIaM B COOTBETCTBUM ¢ HopMmamu Ti1. 3 TTIK PO
JIEJI0 MOXKET ObITh MOACYIHO MUPOBOMY Cyibe (CT. 23), pallOHHOMY CyIy
(cT. 24), BOGHHBIM 1 WHBIM CIICHIMATU3NPOBAHHBIM cynaM (CT. 25), Bep-
XOBHOMY CyIy peciy0IuKu, KpaeBoMy, 00JJaCTHOMY CyIy, Cyay Topoaa
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(benepanbHOro 3HaYeHMSsI, Cyay aBTOHOMHOM 00JIacCTM 1 aBTOHOMHOTO
okpyra (ct. 26), BC P®. I1pasuna . 3 I'TIK P®D pacnipocTpaHsioTcs: 1
Ha MPOM3BOJCTBO C y4aCTUEM MHOCTPAHHBIX JIULI.

I'TIK P® comepXUT HEKOTOPbIE OCOOEHHOCTH TIPU OTpeaeIeHUN
POMOBOM TTOACYTHOCTH I10 JIeJIaM C y9acTUeM MHOCTpaHHBbIX JuII. Tak,
XOJIaTaliCTBO B3bICKATEISI O MPUHYIUTEILHOM UCIIOJTHEHUU PEIIeHUS
MHOCTPAHHOIO CyJa KOMIIETEHTEH pacCMaTpUBaTh TOJBKO CYI CyObeKTa
Denepaliny 10 MECTY KUTEIbCTBA WJIM MECTY HaXOXKICHUS TOJDKHUKA B
P®, a B cayyae, ecy JOJDKHUK HE MMEET MeCTa KUTEIbCTBA WIIM MeCTa
HaxoxaeHust B P 1160 MecTo ero HaXoXAeHUSI HEU3BECTHO, TO 110 Me-
CTY HaXOXIEHUS €TO MMYILECTBA.

Kpome ocobeHHOCTE POIOBOIl MOACYIHOCTH 10 MCCIEAYEMOM Ka-
TEropuu Jej, MPakKTUYeCKUil U HayYHbI MHTEpPEC MPEACTaBIsSIOT
HOPMBI, PEryJIMPYIOIIKe TePPUTOPHATBHYIO MTOACYIHOCTh. TeppuTopn-
aJIbHasl MOACYIHOCTb YCTaHABIMBAETCS I10CJIE OIIpene/ICHUSI POIOBOM
MOACYAHOCTU. MexXIyHapoaHasi TeppUTOPUAIbHASI IOACYIHOCTh U BHY-
TPEHHSISI TEPPUTOPUATIbHAS TIOACYIHOCTh KOPPECTIOHAUPYIOT, TaK KaK 1
Ta W Jpyrasi onpeaesstoTcs Mo ooueMy npaBuily MeCcTOM XUTEIbCTBA
WJIM MECTOM HaXOXICHMS OTBETUMKA.

B coorBerctBum co ct. 402 I'TIK P® no nenam ¢ yyacTueMm MHO-
CTpaHHBIX JuIl cyabl B PD paccmarpuBaloT nena ¢ yyacTueM MHO-
CTpPaHHBIX JIMLI, €C/IM IPaXIAHUH-OTBETYMK MMEET MECTO XKUTEILCTBA B
P® vn opranu3anus-oTBETYNK HAXOAUTCST HA Tepputopun PO.

I'maBoii 44 TTIK P® noBoibHO OOIIMPHO YCTaHABIMBAIOTCS TIpa-
BUJIA MOJACYIHOCTU C y4aCTUEM MHOCTPAHHBIX JIML. 3aKpeIUieH Lebli
psiz ciiydaeB, KOTJa Cya BIIpaBe pacCMaTpuUBaTh Jiejia ¢ y4acTUeM MHO-
CTpaHHBIX (PU3NIECKUX U Iopuandeckux aui. [Ipeaxycmorpennsie I'TIK
P® Buabl TeppUTOpHATBLHON MOACYTHOCTH (0011ast TEpPUTOpHATIbHAS
MOACYAHOCTD, aJlbTepHATUBHASA MOACYAHOCTh, UCKJIIOUUTEIbHAS O~
CYIHOCTb, TOTOBOPHAS MOJACYTHOCTD, TTOACYIHOCTh 10 CBSI3U AEJT) TIPH-
MEHHUMBI U IIPU OIpeAe/IeHUN MEKIyHAPOIHOM MOICYIHOCTHU ACI.

§4. CYAEBHbIE MOPYYEHUS

ITo ob1iemMy mpaBUIy CyI MOXKET BBITTOJHSTH IPOIECCyaIbHbIC
IeficTBUS B IIpejeiiax cBoero rocyaapctpa. Jist coBeplieHUs TaKKUX
MPOLIECCYaIbHBIX ACUCTBUI B UHOCTPAHHOM TOCYIapCTBE HEOOXOIUMO
comtacue mocyuenHero. O0OpalieHre cyna OIHOro rocyaapcTba 3a mpa-
BOBOI1 TTIOMOIIIbIO O COBEPIICHUH IIPOIECCYATbHOTO ACUCTBUS B IPY-
rom rocygapctBe ohoOpMIISIETCS IIYTEM COCTaBJIECHUS CylIeOHOro Iopy-
YeHusl.

Cynbl P® MoryT o6pamatbcsi K MHOCTPAHHBIM CyIaM C TTOPYYEHM -
SIMU O BBIIIOJIHEHUU OTIEIbHBIX MPOLECCYalbHbIX AEHCTBUIL (H0IIpoce
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CBUjETENIEl, BpyYeHUU CyAeOHBIX IMOBECTOK U T.J.) U, B CBOIO OUYEPE/lb,
WCTIOTHSIOT TTopydeHUs nHocTpaHHBIX cynoB. ['TIK P® He cBgI3BIBacT
HCIIOJIHEHHUE TaAKMX IOPYYEHUI 110 TPaXkIaHCKUM Je/IaM TOJIbKO C HaJli-
yreMm y P® MeXmyHapomaHOro 1oroBopa Ha 3TOT CYET C COOTBETCTBY-
IOIIIMUM TOCYIapCTBOM, TaK Kak mopydeHus B P® MoryT OBITh MCITOJ-
HEHBI ¥ IIPU OTCYTCTBUU aoroBopa. B Poccuiickoit Denepaiiy nuMeercst
IMocranosnenue Ipesuanyma BepxoBHoro Cosera CCCP ot 21 utoHs
1988 1. Ne 9132-XI «O Mepax Mo BBITTOJHEHWIO MEXKIYHAPOIHBIX JO-
ropopoB CCCP o npaBoBoO¥#i MOMOIIM IO IpaxkIaHCKUM, CEMeHHbIM U
YIOJIOBHBIM JIeJIaM», COIJIACHO KOTOPOMY IIPU MOCTYIIEHUU B CYI MHO-
CTPaHHOTO CyAeOHOTO TTOPYYEHUs OT TOCYIapCcTBa, He CBsI3aHHOTO ¢ PD
COOTBETCTBYIOIIMMHU 00s13aTEJILCTBAMU 110 MEXIYHAPOIHOMY JIOTOBODY,
MOpy4YeHUe ClieAyeT UCIIOJIHUTh, KpOMe CiydaeB yKa3aHHbIX B II. 2
ct. 407 I'TIK P®, roe K UCKITIOYEHUSIM OTHOCUTCS OTKAa3 CyJa B MCIIOJI-
HEHMH, €CJIM UCIIOJTHEHUEe TTOPYYEHUI MOXKET HaHEeCTH yIiepd cyBepe-
Hurtetry P® unu yrpoxaer 6e3onacHoctd PD, a Takxke B ciiydae, eciu
WCTIOJIHEHUE TTIOPYYECHUST He BXOAUT B KOMIIETEHIIUIO Cy/Ia.

[Tpu oOpaleHny cyaa OMHOTO TOCyAapcTBa K CyILy APYyroro rocyaap-
CTBa MOTYT HPUMEHSITHCSI YEThIpEe UCTOPUYECKU CIOXKUBIIUXCS I10-
psaKa.

Ilepevbiii nopsidoxk — HETIOCPEICTBEHHOE 00pallleHUe CyIa OTHOIO Io-
cyldapcTBa K CyAy APYroro rocyaapcTsa.

Bmopoii nopsidox — numnomarudeckuit. OH 3aKIIFO9AETCS B TOM, UTO
CyIl OTHOT'O roCyaapcTBa obpalraeTcs K cBoeMy MUHHUCTEPCTBY MHO-
CTPaHHBIX JeJI, KOTOPOE Yepe3 CBOE MOCOJIbCTBO WJIM KOHCY/ILCTBO 00-
pamaercs B MUHUCTEPCTBO MHOCTPAHHBIX JIeJT IPYTOTO TOCyaapcTBa,
KOTOpPOE B CBOIO OYEepEIb HAIIPABJIsIET ITOPYyYEeHUE B COOTBETCTBYIOIINIA
CY C IIPOCHOO0I1 O €r0 UCIIOJTHEHUH.

Tpemuii nopsidox — BBHITIOJIHEHUE CYyIEOHBIX MOPYYSHU I CIIeIIUATb-
HBIM YITOJJHOMOYEHHBIM OJTHOTO TOCYIapCTBa, Ha3HAYEHHBIM CYI0M
JIPYrOro rocyaapcTBa. DTOT MOPSIOK COCTOUT B CIICAYIOLIEM: €CIIU CYLy
OJTHOTO TOCYyJIapCTBa HalO AOMPOCUTH CBUIETES, TPOXUBAIOIIETO B
JIPYTOM TOCYIAapCTBE, TO TIEPBBIN Cy/I Ha3HAYaeT KOTO-T100 M3 TpaxkiaaH
BTOPOI'O rOCyIapcTBa, IpeIBapUTeIbHO C HUM JOTOBOPUBIIKMCH, CBOUM
YIIOJTHOMOYEHHBIM, KOTOPBIN U BBI3bIBACT CBUACTEISI, TOMIPAIIINBACT €TO
M HaIlpaBJIsieT MaTepUaIbl TOMPOca B TOT Cy/, KOTOPBIM Ha3HAYMII €TO
IUISL COBEpIICHMS TaKuX AeiicTBuil. Ho 3TOT yImoJIHOMOYEHHBI He
MMeEET IIpaBa COBepIIATh KaKue Obl TO HU ObUIO IIPUHYAUTEIbHBIE MEPDI,
obecrieunBaoIIe SIBKY CBUACTEIs.

Yemeepmoiii nopsi0oK — BBITIOJTHEHNUE CyIeOHBIX IOPYYCHUI TTyTEM
rnepegayu ux LeHTPaIbHbBIM OpTaHaM FOCTULIMU.

B Poccuiickoit @enepanyu nepeaada cyaeOHbIX OPYYEHUIT OCyIie-
CTBJISLIACh OJITOE BpeMsl, KaK IPaBUJIO, TUILUIOMAaTUYECKUM ITyTeM. Ta-
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KO Topsinok yctaHoBmiIcs B 1966 r., korna CCCP npucoeanHuiIcs K
laarckoif KOHBEHIIMHU 10 BOIIPOCAM MEXIYHApOIHOIO IPaXIaHCKOTO
npouecca 1954 r. u cuenai 3asgBieHUE O TOM, YTO JOKYMEHTHI 1 IIOpy4Ye-
HUS TOJDKHBI HAMPABJISIThCS B HAIy CTPAHY AUTIIOMAaTUYECKUM TTOPSII -
KOM 4epe3 MUHUCTEPCTBO MHOCTPAHHBIX 1.

W3bsiTie U3 3TOTO MOpPsIAKaA MOPYYEHMSI COCTABIISIET MIPOLIECC Iepe-
CBUIKM HEMOCPEACTBEHHO Uepe3 LEHTPabHbIE YUPEXKICHUS IOCTULINH.
Takoii nopsinok ycraHosneH Konsennueii crpan CHIT 1993 r. o nmpaBo-
BOI1 TTIOMOIIY ¥ IIPABOBBIX OTHOIIEHMSIX IO TPAXKIAHCKUM, CEMEIHBIM 1
YTOJIOBHBIM JieJIaM, IBYCTOPOHHMMMU JOrOBOPAaMU O IIPAaBOBOI IIOMOILIX.
B Poccuiickoit @eaepalinul LIeHTPaIbHBIM OPTaHOM ITO BOIIPOCAM MC-
IOJIHEHUSI JOTOBOPOB O IIPaBOBOM ITOMOIIY 110 IPaXIAHCKKUM JejIaM B
npeaenax KOMIeTeHIMU cuuTaeTcss MUHUCTEPCTBO IOCTULIUM.

B cootBeTcTBUM cO cT. 11 KoHBEHIIMYM O MPaBOBOI TTOMOIIN U TTpa-
BOBBIX OTHOIIEHMSIX 110 TPaXKIaHCKUM, CEMEMHBIM 1 YTOJIOBHBIM Je1aM
1993 r. BpyueHUe JOKYMEHTOB YIOCTOBEPSIETCS TTOATBEPXKICHUEM, O/~
MMCAHHBIM JIUIIOM, KOTOPOMY BPYY€H TOKYMEHT, U CKPETUIEHHBIM O0(hU-
IIMaJIbHOM MeYaThio 3alpallinBaecMOTO YUPEXKICHUs, U COAePKAIIUM
yKa3aHue IaThl BpYYEHMS U MOAMKUCH PAOOTHMKA YUPEXKICHHUsI, Bpydao-
LLIEro JOKYMEHT, WX BbIIAHHBIM 3TUM YYPEXKIEHUEM MHBIM TOKYMEH-
TOM, B KOTOPOM JOJIKHBI OBITh YKa3aHbI CIIOCO0, MECTO M BpeMsI Bpyde-
HUs.

OpnHako, Kak MoKa3biBaeT MpaKTHUKa, HEPEIKO BCTPEYaloTCs ciydau
HCIIOJIHEHUS CYIeOHBIX ITOPYYSHUI ¢ HapyIIeHUSIMU TT0J10XKeH!T KoH-
BEHLIMU.

B cBs3u ¢ Tem, 4TO AMTUIOMATUYECKUI TTOPSIOK 10 CBOEH Tpolie-
Iype 3apeKoMeHI0BaJl ce0s1 Kak 0oJiee CIOXHBIM M 3aHUMAIOIIUIA
OoJibllle BpeMEHM, a IOPSA0K Mepeaadu yepes LeHTpaJIbHbIe OpTraHbl
IOCTULIMN KakK OoJiee yrpolneHHbIN, Poccus 12 ¢geBpans 2001 r. mpuco-
eIMHWIACh K ['aarcKoif KOHBEHIIUM O BPYUYEHUHM 3a TpaHUIIeH CyneOHbIX
M BHECYIEOHBIX T0KA3aTeJbCTB 110 I'PaXKIaHCKUM Y TOPTOBBIM JejlaM OT
15 Hos16pst 1965 .

B cBs3u ¢ npucoenunenneM Poccun k KouBeHunu 1965 r. 6butn
YCTpaHEHbI JUILIOMAaTUYECKKE U KOHCYIbCKHUE MOCPEAHNKM, a IIpaBUiIa
CHOIIIEHUSI TIO BOIPOCAM OKa3aHUs MTPaBOBOM MOMOIIU C TOCYAapcTBa-
MM-y4aCTHMKAMU YCTaHOBJIEHBI Yepe3 oIpeieieHe TOro IIEHTPaIbHOTO
opraHa, B KOTOPBIi JOJKHBI HAlpaBISITbCS CyAeOHbBIC MOPYyUYCHUSI.
B Poccuu takum opraHoM octanocb MuHuCTepCcTBO toctunu PD.
Taxcke Ha LIEHTpaJIbHBIE YIPEXKICHMS, Yepe3 KOTOPble CHOCSTCS MEXIY
c000Ii KOMITETEHTHbBIC YIPEXKIECHUST, MOKET ObITh YKA3aHO IIPSIMO B MEXK-
JYHApOIHOM JOTOBODE.

EnuHCTBEHHBIM MUHYCOM HallpaBJIeHMS CYIeOHBIX IOPYICHUI yepe3
MUHKCTEPCTBO IOCTULIMU SIBIIIETCS (DAKT HAIIPaBIIEHUS CyAeOHBIX MIOPY-
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yeHUil U3 cyobekToB PD yepes TeppuTOpuaibHble OpraHbl IOCTUIIUM B
LIeHTpaJlbHOe MMHMCTEPCTBO I0OCTULIMU, a OTTYIA B CBOIO 04Yepelb MOpPY-
YeHUsI TakK>Ke TepeaaroTcsl TEpPUTOPUATBHO.

IToMrUMO MHOTOCTOPOHHMX KOHBeHIIMI, y PP, Kak yxke ObUIO OTMe-
YEHO BBIIIE, LEJbIN psl IBYCTOPOHHUX TOTOBOPOB O MPaBOBOM IO-
MOIIU, B KOTOPBIX TaKXKe PEryJupyeTcs MOPsIIOK HampaBieHUs Ccyneo-
HBbIX IOPYYEHU .

Tak, B cootBeTcTBMM cO CT. 9 JIoroBopa mexmy Coro3oM CoBeTCKMX
Couumanuctuueckux Pecnyonuk u Benrepckoit HapoaHoit Pecniyonu-
Koi1 00 0Ka3aHWHU MPaBOBOM MOMOIIHU IO I'PaxkdIaHCKUM, CEMEUHBIM U
YTOJIOBHBIM nesaM 1958 1. moaTBepXIeHne 0 BpyYeHUU TOKYMEHTOB
oopMJIsIeTCs B COOTBETCTBUU C TIpaBUJIaMU O BPYYEHUU TOKYMEHTOB,
IEeHCTBYIOIIUMU B rOCYyIapCcTBe, K KOTOPOMY OOpaIleHO MOpyYeHUE.
B monrBepxkaeHUM 0 BpyYEHUU TOJKHBI OBITH yKa3aHbI JaTa U MECTO
BpyuyeHus. ITo ciaoxuBiueiicss npakTuke BeHrepckoil ctopoHoil Ha-
MPaBJISIFOTCS 3aIIPOChI, KOTOPBIC SIBJISIFOTCS M MOATBEPXKICHUEM O BPY-
yeHNM (00paTHOM PAaCcTICKOIT), KOTOPYIO HEOOXOIMMO 3aTI0JIHUTD.

HenocpencrBeHHOE CHOILIEHUE B HACTOSIILIEE BPEeMsI TIPEIyCMOTPEHO
TOJbKO cT. 5 CoriaiieHus: o MopsiAKe pa3pellleHUsT CIIOPOB, CBSI3aHHBIX
C OCYIIIECTBJIEHUEM XO3SMCTBEHHOU AESATEbHOCTH, COTJIACHO KOTOPO
MNpY OKa3aHWU MPaBOBOI MOMOIIM KOMIETEHTHBIE CYIbl U IPYTUE Op-
rasbl rocygapctB — ydyacTHUKoB ConpyxectBa HezaBucumeix I'ocy-
JApCTB CHOCSITCS IPYT € IPYTOM HEIMOCPEICTBEHHO.

§5. MPUSHAHWE N UCNONHEHWE PELUEHWUIA MIHOCTPAHHBIX
CYAOB N UHOCTPAHHbIX TPETEUCKMX CYA0B

B cuny u. 1 cr. 409 T'TIK P® penieHUsI ”THOCTpaHHBIX CYIOB,
B TOM YHKCJIe pelIeHUs] 00 YTBEPKICHMU MUPOBBIX COIJIAILIEHUM, IIPU-
3HAIOTCS U UCMOJHSIIOTCS B PD, ecitn 3TO NMpeaycCMOTPEHO MEXKIAyHa-
POIHBIM TOTOBOPOM.

B HacTos1ee BpeMsl MeXIYHAPOAHOM ITPaKTUKE U3BECTHbI TPU BO3-
MOXKHBIX CITOCO0a MPU3HAHUS U UCTIOJTHEHUSI MHOCTPAHHBIX CYIEOHBIX
pellleHii, YCTAHOBIIEHHBIX 3aKOHOAATEILCTBAMU PA3IUUHBIX TOCY-
napctB. [IepBblil IpeaycMaTpUBAET MOPSIOK BbIIa4u DK3€KBATYPHI.
B sTOM cityyae pelieHrs MHOCTPaHHOTO Cy/a MOATBEPKIAIOTCS KOMITe-
TEHTHBIM CYJOM CTPaHbl, Ha TEPPUTOPUU KOTOPOI OH MOMIEXKUT UC-
IMOJIHEHUIO ITyTEM BbIHECEHUS CIIELIMAJIbHOTO MOCTAHOBJICHUS O CAHK-
LIMOHUPOBAHUM UCTIOTHEHUs pelieHusi. [1pu TakoMm crocoGe B OMHUX
rocyaapcTBax pellieHrue MOXET ObITh IPOBEPEHO MO CYLIECTBY, B APYTUX
cydasix Takasl IIpOBepKa He MPOBOIUTCS. BTOpoii Mopsmok mpeanoia-
raeT MpoBEPKY MPaBUIBHOCTHU pelieHusi. HakoHell, 111 TpeThero Crio-
coba xapaKTepHa PeTUCTPaLs MHOCTPAHHOTO CyIeOHOI0O peIleHNs.
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B mMexxayHapoaHbIX ABYCTOPOHHMX TOTOBOPAaX U MHOTOCTOPOHHUX
koHBeHIMsIX Poccuiickoit denepaiiu o MpaBoOBOi TTOMOIIHY TI0 TPaXK-
JAHCKMM, CEMEHBIM 1 YIOJIOBHBIM JIeJIaM YIIOMMHAETCs CUCTeMa K-
3ekBaTypbl. KpoMe HUX, BaXKHOE 3HAUYEHUE MPU pa3pelieHur Bormpoca
O MPU3HAHUM U UCIIOJTHEHUU PEIIeHU I MHOCTPAaHHBIX KOMITETEHTHBIX
opraHoB 1octruiuu umerot 1. 45 TTIK P®D, 3akoH 00 MCITOJTHUTENb-
HOM Tpou3BojacTBe, YKa3 [Ipesunuyma Bepxosaoro Cosera CCCP ot
21 urons 1988 1. Ne 9131-XI «O nmpu3HAHUM W UCTIOJTHEHUM pellleHU
MHOCTPAHHBIX CYIOB 1 apOUTpaxKeii».

Omka3z 6 npunyoumeabHOM UCNOAHEHUU PeuleHusi UHOCMPAHHO20 cyoda 8
coomeemcmeuu co cm. 412 I'lIK PD donyckaemcs 6 cayuae, ecau:

1) pemieHue 110 IpaBy CTPaHbl, HA TEPPUTOPUU KOTOPOIl OHO MPU-
HSITO, HE BCTYITUJIO B 3aKOHHYIO CUJTY WJIM HE TIOJIJIEXKUT UCTIOIHEHUIO;

2) cTopoHa, TIPOTUB KOTOPOI TIPUHSITO pellieHre, Oblla JUIlleHa BO3-
MOXHOCTH MPUHATH yY4acTHE B IIPOLIECCE BCIEICTBUE TOIO, YTO €il He
OBLIO CBOEBPEMEHHO M HaJIEXAIUM 00pa3oM BPYYEHO U3BEUIEHUE O
BPEMEHU U MECTE PACCMOTPEHUS JeNa;

3) paccMOTpeHME Jiejla OTHOCUTCS K MCKITIOYUTETbHOM MOACYTHOCTH
cynoB B P®.

4) nMeeTcs BCTYMUBIIIEE B 3aKOHHYIO CUITY pellieHue cyna B PO, ipu-
HSITOE TIO CITIOPY MEXIy TeMHU Xe CTOPOHAMM, O TOM Xe IIpeaMeTe U I10
TeM e OCHOBaHMSIM, WJIM B IPOU3BOICTBe cyna B PD umMeercs aeio,
BO30YKIEHHOE IO CITOPY MEXIY TEMU Xe CTOPOHAMU, O TOM XK€ TIpeI-
METE U 10 TEM XK€ OCHOBAHMUSIM 10 BO30YXXICHMS [Iejla B MHOCTPAaHHOM
cyne;

5) UCTIoJTHEHUE pellleHUsI MOXeT HaHecTH yiepb cyBepeHutety PD
WM yrpoxaeT 0e3ormacHocTy PD m1bo mpoTuBOpeUnT MyO IMIHOMY TT0-
psanky PO;

6) UCTEK CPOK MPEIbSIBJICHUS peIIeHUSI K TTPUHYAUTEIbHOMY UCITON-
HEHMIO M 3TOT CPOK HE BOCCTaHOBJIEH cynoM B P®D 1o xomaraiicTBy B3bI-
CKaTeJIsl.

BerynuBiive B 3aKOHHYIO CUJIy MHOCTPAHHBIE CyIeOHbBIE pelleHuUs,
HE TpeOyIoIIue Mo CBOeMY XapaKTepy MPUHYIUTEIbHOTO UCITOJTHEHMS,
B P® npusHawoTcs 6e3 crennaibHOro Mpou3BOACTBA, €CIM CO CTOPOHbI
3aMHTEPECOBAHHOTO JIMIIa HE TIOCTYTISIT BO3PaKEHUsI MPOTUB ITOTO.

[IpenmocpinkamMu Wi TPU3HAHWS MHOCTPAHHBIX pelieHuil B PO sB-
JISIIOTCS HAaJIM4YMe MEXAYHapOIHOTI'O J1OroBOpa, TOITyCKAIOIEero BO3MOXK-
HOCTb TaKOTO MpHU3HAHUS, 11060 (eaepallbHOro 3aKOHa, MpeaycMaTpu -
BaIOIIEro JOIMYCTUMOCTh TaKOTO MPU3HAHUS U MCIIOJHEHUS B OTCYT-
CTBHE MEXIYHapOIHOIO IOrOBOpPA.

B cooTBeTCTBUM C pOCCUICKUM MPOLIECCYaJbHBIM 3aKOHOIATEIIb-
CTBOM pEIIEHUsT MTHOCTPAHHBIX CYI0B, KOTOpBIe HE TPEOYIOT IPUHYIH-
TEJILHOTO MCIOJIHEHUSI, IIPU3HAIOTCS 0e3 KaKOT0-I1100 JTalbHEHIIero
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MPOU3BOJICTBA, €CJIM CO CTOPOHBI 3aMHTEPECOBAHHOTO JIUIIA HE MOCTY-
MST BO3paXeHUsT OTHOCUTENIbHO 3T0oro. CornacHo ct. 415 I'TIK P® B
P® npusHatorcs He TpeOylolIKe BCIeICTBUE CBOEIO COACPXKAHUS Tajlb-
HeHIlero Mpou3BOACTBA PEIICHUS MHOCTPAHHBIX CYyIOB: 1) OTHOCH-
TeJIbHO CTaTyca rpaxkaaHruHa roCcyIapcTBa, Cyll KOTOPOTO TIPUHSLI pelie-
HHUeE; 2) O pacTOPKEHWHU WJIM MPU3HAHUU HEACUCTBUTEIbLHBIM Opaka
MEXKIY POCCUMCKUM TpaxkIaHUHOM M MHOCTPAHHBIM TpaxkIaHUHOM,
€CJIM B MOMEHT PacCMOTPEHUSI JieJIa XOTsI Obl OMH U3 CYIPYTOB IPOXKU-
BaJI BHe npeneaoB P®D; 3) o pacTop:KeHUM WU MPU3HAHUU HEICCTBU-
TeJIbHBIM Opaka MeXIy pOCCUICKUMU IrpaxkaaHaMu, ecu oba cympyra B
MOMEHT pacCMOTPEHMs JeJia MpoXKuBaiu BHe npeneiaoB PM; 4) B npyrux
MNpenyCMOTPEHHBIX (DenepaibHbIM 3aKOHOM Ciydasix (Harmpumep, 4. 3, 4
ct. 160 CK PD).



Paspen 3. MPOU3BOACTBO MO NEPECMOTPY
CYAEBHbIX MOCTAHOBJIEHUN

Fnasa 15. MPOW3BOACTBO B CYAE
ANENNALUOHHOWN UHCTAHLUN

§ 1. Obwas xapaxkmepucmuka u CyuHoCms nPouU3600cmeda é cyoe
ANeANAUUOHHOU UHCMAHUUU

§ 2. Ilpaso anearauuontnozo o0icarosanus u nopsadok e2o peaiu3auuu
§ 3. Ilopsidok paccmompenus deaa 8 cyde aneAtstuUOHHOU UHCIMAHUUN
§ 4. Iloanomouus cyoa aneatauuoHHOUl UHCMAaHUUU

§ 5. Ocnosanus K ommene uau uzMeHeHuIo peweHus cyoa nepeoi
UHCMAHUUU 6 ANeAIAUUOHHOM NOPSAOKe

§ 6. O6caaosanue onpedeaenuii cyoa nepeoil uncmanuuu

§1. OBLUAS XAPAKTEPUCTUKA U CYLLHOCTb
NPON3BOACTBA B CYAE ANENALUOHHON UHCTAHLIMK

AneanmMoHHOE MPOU3BOACTBO — TIPEAYCMOTPEHHBIN HOpMaMu
IPpaxkJIaHCKOTO MPOIIECCYaTbHOTO MpaBa MopsioK 00KajloBaHUs pellie-
HUIi 1 ompenesieHni cyaa epBoii MHCTAHIIMU, HEe BCTYMBIIMX B 3a-
KOHHYIO CHITY.

Anennsuus o603HayaeT obxaqoBaHUe CynleOHOTO MOCTAHOBIEHUS
cy/ia TIepBOil MHCTAaHLIMU BO BTOPYIO MHCTAHIIUIO.

B Teopum rpaskaaHcKoro rpoiiecca BbIACISIOT 1Ba BUIA arleJIIsSIIIuN:

* TIOJIHY1O;
* HEIroJIHYIO.

Henoanas aneaarayua — BUJ anejyisiliuu, O3HAYAIOIIUN MIEPECMOTP
pelieHus cya MnepBoil MHCTAHIIMKM HA OCHOBAHUM UCKITIOUUTENbHO TeX
JI0OKa3aTeIbCTB, KOTOPbIE paHee yxke MccieaoBaiuch cynoM. I1pu He-
TOJTHOM areJiyISIIMM B YCTAHOBJIIEHHBIX 3aKOHOM CJTy4yasiX areJiIssiiioH -
Hasl MHCTaHIMs 00JiafaeT MpaBoM BO3BPATUTh [I€JI0 HA HOBOE PaccMo-
TpeHue B Cy/l MepBOi MHCTAHIIUU.
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Iloanas aneaaauus — BUI anieSUISIUM, O3HAYAIONIUIA, YTO 0 Cy-
JIOM aneJUISIIMOHHON MHCTAaHIIMU pacCMaTpUBaEeTCs MOBTOPHO IO IIpa-
BUJIaM, IE€MCTBYIOLIMM B IEPBOM MHCTAHLUMU, U IIPU STOM CTOPOHBI
BIIpaBe MPUBOJIUTH HOBBIE (haKThl U JoKazaTesJbcTBa. [Ipu moaHoM
aneJuIILdY CyI aneJJaIMOHHON MHCTAHIMU ITPOBEPSIET HE TOJIbKO
CaMo pELIeHUE Cyaa NEPBOM UHCTAHLIUU, HO U CaMO JEJI0, 3aHOBO pac-
cMaTpuBasl ero MpaBoBYyIO U (PaKTUUECKYIO CTOPOHBI. [Ipu monaHoi
areJUIIIUY Cy[ aneJUISIIMOHHON MHCTaHIIMM JIIIIEH TIpaBa BO3Bpallle-
HUs JIeJla Ha HOBOE PaCCMOTPEHME B CYII MEPBOM MHCTAHIIUM U TOJDKEH
caM MPUHATH MO HEMY UTOTOBBINM aKT B BUJE PEIICHUS UM OIIpeae-
JIeHUS.

Ho Baecenud B I'TIK P® uzMeHeHMii, BCTYITUBIINX B CUJTY ¢ 1 STH-
Baps 2012 r., B poccUiiCKOM TIpakIaHCKOM IPOlieCCyalbHOM 3aKOHOIa-
TEeJIbCTBE CYyIIeCTBOBaMA TMOJHAS aneursiinsg. OnHakKo U3MEHEeHUs B
I'TIK P®, BHecennble PenepaibHbIM 3aKOHOM 0T 9 nexkadbps 2010 r.
Ne 353-®3 «O BHeceHMU uaMeHeHUii B ['paxkmaHCKuUil mpoleccyaib-
HbI Kogeke Poccuiickoit Menepaninn», CIpoBOLMPOBAIN MOSIBJICHUE
MPOTUBOPEUYMBBIX MHEeHU yueHbIX. Tak, M.IO. JleGenes' monaraer, uto
ObLI BBEIEeH BUJ ale/UISIIMOHHOIO IMPOU3BOACTBA C BJIIEMEHTaAMU KakK
MOJIHOW, TaK U HEMOJHOM aresuisiuvu, T.e. CMELIaHHAs aresJIsauus.
C.K. 3araitHoBa? 0TMEYaeT, 4TO pocCUiicKas MOJIEJb MMEET YepThl He-
IIOJIHOM aIeJUISIUU, IIOCKOJIbKY CYJ aleJUISIAUOHHONM MHCTAHLIMU IIPO-
BepsIET CyNeOHBIN aKT Cya MepBO MHCTAHIIMY JIUIITb B 00beMe areiisi-
IIMOHHOM XaJIoObl, HOBBIE JTOKa3aTeJIbCTBA MOTYT MCCJIEI0BAaThCS
TOJIBKO IIPU YCJIOBMHU, €CJIAU CTOPOHBI JOKAXYT HEBO3MOXKHOCTb UX
npeacTaBlIeHus B ¢yl nepBoit uncranumu. A.W. 3aiiues®, C.3. XKe-
HETIb! yTBEPXKIAIOT, YTO, HECMOTPS Ha PAJ MPeoOpa3oBaHMil, B HalIEi
CTpaHe B HACTOSIIEe BPeMsI CYILIECTBYEeT MHCTUTYT ITOJIHOM amle/UISIIN.
[MocnegHee MHEHME ClienyeT MOMAEPKATh, TaK KaK aHAIN3 TJ1. 39 1T03BO-
JISIET cAeNaTh BBIBOM O TOM, UTO JUISI POCCUICKOTO IPaKIaHCKOTO PO~
Lecca XxapakTepHa IToJIHasl alle/ UK.

Ileavro aneasayuu sBISICTCS MOBTOPHOE PACCMOTPEHUE TpakaaH-
CKOTO JigJia 10 CYIIECTBY 3asBJICHHOTO TPeOOBAaHUS B 1I€JIOM WJIM B Ya-
CTHU B 3aBUCHMOCTH OT COIEPXKAHUS alle/UISILIMOHHOM 3Kaa00Bbl.

CwMm.: Jlebedes M. FO. I'paxxnaHckuii npouecc: yueOHUK JUIsl 6akaiaBpoB. 3-¢ u3f.,
nepepad. u non. M.: FOpaiit, 2012. C. 332.

Cwm.: I'paxxnanckuii mpouecc: yaeOHUK / oTB. pea. B.B. fpkos. 8- u3m., mepepad.
u gor. M.: UadoTtpormk Menua, 2012. C. 508 (aBTop miaBel — C.K. 3araiiHoBa).
CMm.: Apanacves C.D., 3aiiyes A.H. I'paxknaHckoe MpolieccyaybHOE MpaBo: yueod-
HUK JUIs1 6aKanaBpoB. 4-e u3Md., mepepad. u gor. M.: FOpaiit, 2013. C. 517, 518
(aBTOp r1aBel — A.M. 3aiilieB).

Cwm.: XKenemaw C.3., Huxugopos A.B. I'paxknaHckuii ipoliecc: yueOHUK. 3-¢ U3,
M.: PUOP: UH®PA-M, 2012. C. 298 (aBrop rnaBbl — C.3. 2KeHeT/b).
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§2. NPABO ANMENJIALUOHHOIO OBXAJIOBAHUA
N NOPAAOK Er0 PEAJINSALIUN

IIpaBo Ha anmeIAIMOHHOE 002KAJIOBAHHE — 3TO TPEIOCTABICHHAS
3aKOHOM BO3MOXHOCTh OOpPaTUTLCS C alleJUISILIMOHHON Xalo0oil Ha He
BCTYIIUBIIEE B 3aKOHHYIO CUJIY pPellieHHEe Cyla IIepBOil MHCTAaHLIMU B CY/I
areJUISIIIMOHHON MHCTAHIINN.

Jns peanm3aiiyu rpaBa Ha areIsIiIMOHHOe 00XaloBaHWE U BO30Y-
JKIEHUSI areJUISILIMOHHOIO IIPOM3BOACTBA HEOOXOIMMO HaJIU4YUe IIPe-
MOCBIJIOK 0OBEKTUBHOIO 1 CYOBEKTUBHOIO XapaKTepa.

Ilpeonocoiaku cyboexmuenozo xapakmepa: CyObeKThI alleUISIIIMOH-
HOTO 00XaJIOBaHMUS.

IIpeamnochbliKy 0OBEKTUBHOTO XapaKTepa:

* 00BEKT aleJUIIIIMOHHOIO 00KaJI0OBaHM;
* CPOKM ameJUISIIIMOHHOTO 00KaJI0BaHUsI;
* TIOPSIIOK MOJAYM amneJUISIIMOHHOM Kaao0Bbl.

K cybsexmam, numerliuM npaBo aneIsIIUOHHOTO 00KaJl0BaHUS,
OTHOCSTCS JIMIIa, y9acTBYIolre B aeie. JInia, ydacTByoolIue B Aeje,
BIIpaBe 00XaJloBaTh pellieHue Cyaa MepBOi MHCTAaHIIMU HE3aBUCUMO OT
TOTO, TPUHUMAJIN JIU OHU HETMOCPEACTBEHHOE YYacTHeE MPU PacCMOTpe-
HUU [eja B Cyle MepBoil MHCTAaHUUMU. BaxXHO, 4TOOB OHU OBLIM MPU-
BJICYEHBI MJIX TOITYIIEHBI CYIbeil K y4aCTUIO B pa30MpaTebCTBE Jeiia B
KayecTBe JIULI, YIaCTBYIOIIMX B JIeJIE.

[IpaBo ameaIaMOHHOTO 00XaJIOBaHUSI UMEIOT U CyACOHBIC TIpeI-
CTaBUTEJIM, HO TOJILKO B TOM cClIydae, eCIy JaHHbIe [IOJJTHOMOYUSI OTOBO-
PEHBI B JOBEPEHHOCTH Ha BeIACHME Jiejia B CY/Ie, BBIIAHHOM IIPeaCTaBIsI-
eMBbIM (cT. 54). IIpaBo Ha momauy amneJUITIIMOHHON KaJI00bl UMEIOT 1
IIPaBOIIPEEMHUKM JINII, YYACTBYIOIINX B JEJIC.

ITo cMmbicity comepxanus cT. 34, 35 u 45 I'TIK P® u Bo B3aumoc-
BSI3M ¢ TToJIokeHUsIMM noctaHoBiiennii [Tnenyma BC P® ot 20 auBaps
2003 1. Ne 2 «O HEeKOTOpPBIX BOTIpOCaX, BOSHUKIINX B CBSI3M C TIPUHS -
THEM W BBeAeHMEM B aeiicTBue ['paxkgaHCKOTro MPOoILeCCyaTbHOIO KO-
nekca Poccuiickoit @enepauun», a Takke oT 19 mions 2012 r. Ne 13
«O npuMeHEeHUHU CylaMy HOPM I'paxkaaHCKOTro IPOLeCCyalbHOIO 3aK0-
HOMIATeIbCTBA, PErJIAMEHTHUPYIOIINX TTPOU3BOJICTBO B CY/IE aneuIsI-
OHHOW MHCTAHIMW» MPOKYPOPOM, YIACTBYIOIIUM B Jeje, SIBIsSICTCS
IIPOKYPOP, KOTOPBIA 0OpaTUIICS B CYA IEPBOM MHCTAHLMU C 3asiBJIe-
HUEM B 3alllUTy IIpaB, CBOOOI U 3aKOHHBIX MHTEPECOB JAPYTUX JIMILI WU
BCTYITMJI B TIPOIIECC UIST TaYM 3aKJIIOUEHUS 10 JieJiaM, TI0 KOTOPBIM €TI0
yuactue npeaycMorpeHo I'TIK P® u npyrumu denepaibHBIMU 3aK0-
Hamu. [Ipu 3TOM mpoKypop objagaeT mpaBoM Ha MpUHECEHUE amesiis-
LIMOHHOTO IPEACTaBICHUs He3aBUCUMO OT €ro JUYHOTO IIPUCYTCTBUS B
CyneOHOM 3acefaHuy cyaa IepBOi MHCTAHIIMU.
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[Tpokypop BrpaBe MpUHECTH aNeJUISILIMOHHOE TIPEICTABICHNE TAKXKe
B TOM CJIy4yae, €CJIM OH He ObLI IIPUBJICUEH CYIOM IepBOM MHCTAHIIUM K
y4acTUIO B Jejie, B KOTOPOM €TI0 y4acTHe SIBJISIETCS 00s13aTe/IbHBIM B
cuity 3akoHa (4. 3 c1. 45 T'TIK PD).

Kpome Toro, mpaBo aneuisIMOHHOTO 00XKaJI0BaHUS MPUHAIICKUT
JINLAM, He IIPUBJICYEHHBIM K YYaCTHUIO B JeJie, HO O IIpaBax U 00sI3aHHO-
CTSAX KOTOPBIX CyJ MEPBOM MHCTAHUUU MPUHSJ pellleHue (m.e. peule-
HUuem cyo0a OHU AUAIOMCS NPAB, 02PAHUMUBAIOMCS 8 NPABAX, HAOCASIIOMCS
npasamu u (uau) Ha Hux eozraeaomes oosazannocmu). B T'TIK P® Bo3-
MOXHOCTh peaJiM3alliy 3TOTO MpaBa JaHHOU KaTeropMell NIl coaep-
xkutes B 4. 3 1. 320 I'TIK P®.

ITpaBomM arenIsiiiMOHHOro 00KaaoBaHUs 00JIaaloT TAKXKe HE BCTY-
MUBIIIME B IIPOIIECC IPU PaCCMOTPEHUH Jiejia B Cyie IepBOil MHCTAaHLIMU
MPaBOIPEEMHUKY JIULI, Y4ACTBYIOIIUX B JIEJIC.

B coorBercTBUMM cO cT. 4, 34, 35, 46 u 47 I'TIK P® npaBom aneuis-
IIMOHHOTO 00XaJOBaHUs Cy/lIeOHBIX TTOCTAHOBJIEHU Ccyla IepBoOil MH-
CTaHLIMU 00JIaJal0T TaKKe JIMIAa, KOTOPhIE B MIPEIYCMOTPEHHBIX 3aKO-
HOM CJIydasix oOpallialoTCs B CY[ 3a 3allIUTOM IpaB, CBOOOI U 3aKOHHBIX
WHTEPECOB IPYTUX JIUIL WJIA BCTYMAIOT B MPOIIECC IS TaUM 3aKITIOUCHUS
10 JIeJIy B LIEJISIX OCYIIECTBICHMS BO3JIOKEHHBIX HAa HUX (DelepaaTbHbIM
3aKOHOM O0SI3aHHOCTEM.

13 conmepxxaHust motoxkeHuit moar. 1 1. 1 ¢r. 29 denepanbHOTO KOH-
CTUTYLIMOHHOTO 3aK0Ha oT 26 despainsa 1997 r. Ne 1-DK3 «O6 YnonHo-
MOYEHHOM II0 IIpaBaM uejioBeka B Poccuiickoii @enepauuu» Cienyer,
YTO YTIOJTHOMOYEHHBIN 1O TpaBaM uyejioBeka B Poccuiickoii Denepa-
LMY MMEET IPaBo alleJUISIIUOHHOI0 00KaJlloBaHUS CyneOHBIX MOCTa-
HOBJICHMIA Cyla MNepBOM MHCTAHLIMU, €CIM OH y4acTBOBAJI JIMYHO JTUOO
yepe3 CBOETO MPeICcTaBUTENS TIPU PAaCCMOTPEHUHM Jejia B Cyle TepBOi
MHCTAaHLIMU. JJlaHHOE TIpaBO peaju3yeTcss UM B IOPSIKE M CPOKHU, IIpe-
nycmotpeHHsble 1. 39 T'TIK P®.

Obsexmamu aneatsiyoHH020 00X4CA106AHUA ACASIOMCA:

* pelieHMs cyaa NepBOi MHCTAHIIMM, He BCTYIIUBIINE B 3aKOHHYIO CH-
J1y (TMOJIHOCTBHIO WJIM B YacTU) (HarpuMep, MOXET ObITh 00XkajaoBaHa
PE30JIIOTUBHAS UM MOTUBUPOBOYHAS YaCTh);

* JIOMOJIHUTEILHOE pellleHre, €CJIM OHO ObUIO BHIHECEHO CYIIOM;

* 3a04YHOE pelIcHMNE;

» B cootBeTcTBUU cO CT. 331 I'TIK P®D onpeneneHus cyna nepBoii MH-
CTaHIIUU.

He MmoxeT ObITh 003kKaJIoBaH B aNesISILIMOHHOM MOPSIAKEe CyaeOHbI
npuka3s. B coorBercTBum co cr. 376 I'TIK P®D oH MoxeT ObITh 00Kajo-
BaH B KacCallMOHHOM ITOPSIIKE.

CpoKH ane/UIIIHOHHOr0 00KkajtoBaHusa. CpoK Ha IIpUHECEHUE JINIaMU,
YYaCTBYIOUIUMHU B JieJie, aleUISIIUOHHON KajloObl, a MTPOKYPOPOM —
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aTeJIJISTIIIMOHHOTO TIPEACTABICHUS COCTABIISIeT | MeCsII M MCUMCIISICTCS] OH
CO JTHSI IPUHSATHS CYIOM TIePBOI MHCTAHIIMY PEIICHUST B OKOHYATEIbHOMN
dopwme. Ilox npuHITHEM pellieHUs] B OKOHYATEIbHOM (hopMe MOHMMA-
eTCs pellieHre Ccyaa TIepBOil MHCTAHLIMU, COCTOSIIEe M3 BBOIHOM, OIMca-
TeJIbHOI, MOTMBUPOBOUYHOM U pe30JI0TUBHOM yacteit. B jaHHOM ciyyae
cienyeT yIuThiBaTh nojioxeHue cr. 199 I'TIK P®D, B cOOTBETCTBUU C KO-
TOPBIM CYIbSI MOXET BOCITOJIb30BAaThCSI CBOMM IPABOM OTJIOKUTH COCTAB-
JIeHre MOTMBUPOBAHHOTO PEILIEHMST HAa CPOK He OoJiee 5 THeid.

Cornacto 4. 3 ct. 199 I'TTK P® MupoBoii Cyabs MOXET HE COCTaB-
JISITh MOTUBHPOBAHHOE pellIeHUe Cyaa MO0 PACCMOTPEHHOMY UM AETy.
OnHako 1j1s 00KaJJOBaHUSI peIlleHUsT MUPOBOTO CYIbH JINIIA, XKeTar0-
IIMe BOCIIOJIB30BaThCS IIPaBOM Ha 0OpallleHre C ane/UISIIIMOHHOM 3Kaa0-
0011, TOJKHBI 00PaTUTHCSI K MUPOBOMY CYIbE C 3asIBICHUEM O COCTaBJIe-
HUM MOTHMBHPOBAHHOTO PEIICHUS CyIa, KOTOPOE MOXKET OBITh ITOAAHO B
TEYEHME TPeX AHEM CO AHSI OOBSIBICHUS PE30JIIOTUBHOM YacTU PeIIeHUs
cyla, eC/Iu JINLA, y4aCTBYIOIIYE B eJie, MX IPeICTaBUTEIN IIPUCYTCTBO-
BaJI B CyAcOHOM 3acelaHWU 1 B TeUeHHe 15 mHeit co THS 0OBbIBICHUS
PE30JIIOTUBHOI YacTU pellieHus cyaa, eClIM JIMLA yYacTBYIOIIME B Jee,
MX MPEICTAaBUTEIA He IIPUCYTCTBOBAJIU B CYIeOHOM 3aceIaHUM.

B coorBercTBuu co ct. 201 I'TIK P® gononHuTeIbHOE pellieHUE MO-
JKET OBITh CAMOCTOSITEJIbHBIM 00BEKTOM OOXaloBaHMs. B aToM ciyyae
CPOK Ha amneJUIILAOHHOEe 00KaJOBaHUE UCUMCIISIETCSI C MOMEHTA BbIHE-
CEHUS TOTIOTHUTEILHOTO PeIIeHMSI.

3a04yHOe pelleHre MOXET ObITh 00KaJJOBaHO CTOPOHAMU B TEYCHME
Mecslia 0 UCTeUYeHUHU CPOKa I0Jauyu OTBETYMKOM 3asiBJICHUSI 00 OT-
MEHE 3TOTO peIlIeHUs, a B clTydae, eCIM TaKoe 3asiBICHNE ObLJIO ITOJAHO,
TO B TeUEHME MeCsI1Ia CO THS BHIHECEHMSI OIIpeIe/IeHUsI cyaa o0 OTKas3e B
YIOBJIETBOPEHUU TOTO 3asIBICHUS.

3aKOHOIATEILCTBOM MOTYT OBITH IIPEAYCMOTPEHBI COKpPAIlcHHEIS
CPOKM TTOJIa4yM aneJUISIIMOHHBIX 3KaJ00bl, TIPEICTaBIeHUS Ha CyaeOHbIe
MOCTAaHOBJIEHUS 110 OTACAbHBIM KaTeropusM aei. Tak, B 4. 8 CT. 232*
I'TIK P® nipenycMmoTpeHa BO3MOXHOCTb 00XKaIOBaHUSI B CYJI aIle TSI -
OHHOI MHCTAHIIUM pPEIIeHUsI, TIPUHSITOTO MO pe3yJbTaTaM paccMOTpe-
HUs JeJia B IMOPsIIKe YIIPOIIEHHOTO IPOM3BOIACTBA B TeUeHUe 15 qHeii co
IHS ero MPUHSATHUS, a B cJlydae COCTaBJICHUSI MOTUBUPOBAHHOTO pellle-
HUS Cyla IO 3asBJICHUIO JIUIL, YYaCTBYIOIIMUX B [IeJie, UX MPEICTaBUTE-
JIeil — Co IHSI IIPUHSTHSI PELIeHUsT K OKOHYaTeJIbHOI (popMme. Kpome
TOTO0, COKpAaIlleHHBIN 10-THEBHBII CPOK 00KAIOBAaHUS MPEIYCMOTPEHBI
a. 1 cr. 244" Ha pellieHre Mo Aey O BO3BpallleHUU pebeHKa Ui ob
OCYIIECTBJICHUM TIPaB NOCTYMa, a TakKXe Y. 2! cr. 274 Ha pelieHue o6
YIOBJIETBOPEHUH 3asIBJICHUSI 00 YCHIHOBJICHUM peOeHKa.

ITopsnok mogaum ane/UIAIMOHHOM Kam00bl. ATICJUTSIIIMOHHAS XKano0a,
MPEICTaBICHUE COCTABIISIIOTCS B COOTBETCTBUM C TPEOOBAHUSMU CT. 322
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I'TIK P®. AnesutssuvoHHast Xxaoba Jinbo npeacTaBieHne MogalTces ye-
pe3 ¢y, BhIHECIIMii obxanyemoe perneHue. JelicTBYIOIMM 3aKOHOIa~
TCJIBCTBOM HE IIpEAyCMaTpUBACTCA BO3MOXHOCTD ITOJaYU anlCJUIAIMOH-
HOI KaJIOOBI, TIPeACTaBIeHUSI HEMOCPEICTBEHHO B alleJUISILIUOHHYIO
MHCTaHLMIO. Eciin aneyissHT Bce-Taky MOJAeT ane/UIILMOHHYIO XKajlo0y
cpa3sy B Cy[ alleUISIIMOHHOM MHCTAHIIUM, TO B TAKOIl CUTYalLlMU aIleJuIs-
LIMOHHAaY Kajlo0a MOAIEKUT HANIPABJIEHMIO B CY/l, BBIHECILIMIA peLIeHUE,
JUISI TaJIbHEMIIMX AeCTBUI B COOTBETCTBUU C OOIIMMU IIpaBUJIaAMMU.

Jo ncTeyeHUs cpoKa MoJauy aneUISIMOHHON Xalo0bl, IIpeaCcTaB-
JIEHUsI C MOMEHTA IIPUHSATHS pellIeHUs] B OKOHYATeIbHOM (hopMe obxka-
JlyeMoe [eJI0 He MOXET ObIThb HAIlpaBJIEHO B aNe/UISILMOHHYIO MHCTaH-
nuto. [lo ucteyeHUU cpoka aneUIIIUOHHOTO 00XXaTOBaHUSI MaTepUAITbI
JleJla BMECTE C aleJUIILIMOHHOM Xano00i, MpecTaBIeHueM, MOCTYIUB-
IIXMHU BO3PaKEHUSIMHU U IIPUIOXKEHHBIMU K HUM TOKYMEHTaMM HaIlpaB-
JIAIOTCA B allCJUIALMOHHYIO MHCTAHLIMIO.

B cootBercTBUM co cT. 323 I'TIK P®D aneasauyuonnvie xcaroba uiu
npeocmasnerue 0CmagAsromcs 6e3 0BUNCEHUS 6 CAYHAAX:

* KoTda cojiep:KaHue XKajJoObl, IIPEACTaBICHUS] HE COOTBETCTBYET Tpe-
6oBaHusiM 4. 1 ct. 322 I'TIK PD;

* KOTZa B alleJUISILMOHHON Xano0e comepkarcs TpeOOBaHUs, HE 3asiB-
JIEHHBIE paHee MUPOBOMY CYIIbE;

* K kajo0e, ITOJAaHHOI IpeACTaBUTEIEM, HE IIPUJIOXKEHBI JOBEPEH-
HOCTb WJIM MHOW NOKYMEHT, yIOCTOBEPSIOIIME MOJHOMOYME Mpe.-
CTaBUTEJIs, €CJIM B JIeJIe HE UMEETCs TAKOe ITIOJTHOMOYME;

* 3Kajoba He oIlaueHa rocyaapCTBEHHON MOLLIMHOM, €CJIM OHA IO~
JIEXKUT OIUIaTe.

Ha ompeneneHue cynbu 00 OCTAaBICHUM aIleJUISIIUOHHBIX 3KaJIOObI,
MpeacTaBlIeHUsT 0e3 ABMXKEHMS MOTYT OBITh ITOJAaHBI YacTHAs Xanoba,
NpeAcTaBjIeHKEe IPOKYypopa.

ATIeJUISILIMOHHAS 3Kaj100a, IIPeICTaBIeHUE nodAexcam 038PaAULEHUIO 6
cayuasnx:

1) HEeBBIMIOJIHEHUST B YCTAHOBJICHHBII CPOK yKa3aHUI CyIbU, CONEpP-
JKAIIUXCS B OTIPeACICHUN 00 OCTaBJICHUM KaJlOObI, TIpeACTaBIeHMS 0e3
JBVDKCHUS;

2) UCcTedeHMsT CpoKa 00XKaJ0BaHUS, €CIIU B Kaylo0e, MpeaCcTaBICHUN
HE COIEPKUTCS IPOochOa 0 BOCCTAHOBICHUYU CPOKa WJIM B €70 BOCCTa-
HOBJIEHUU OTKa3aHo.

Arne uIsiiMoHHas Xajnoba Bo3BpalllaeTcsl TakKe 110 IIpochOe Iulia,
MOJAaBIIETo Xaja00y, ane/JISLMOHHOE MpeAcTaBIeHue — IIPU OT3bIBE
€ro IIPOKYPOPOM, €CJIM [IeJI0 He HAMPaBICHO B CYJ ale/UISIIMOHHON MH-
CTaHUUMU.

Bomnpoc o Bo3BpallleHnH ane/UISILIMOHHBIX 3KaJ100bl, IIpeaCTaBICHUS
pelaetcs cyaoMm TepBoii mHctanuuu. [1pu aToM B ompenesieHuu 0 BO3-
BpallleHUM amneJUISIIIMOHHOM Kalo0bl, IpeacTaBieHus 00s3aTeIbHO
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yKa3bIBaeTCsl OCHOBaHUE, IO KOTOPOMY CYII TIPUIIE K BBIBOLY, UTO XKa-
71002, MpeacTaBieHue TOJKHBI ObITh BO3BpAllleHbl 3asBUTENIO, ClieaH
BBIBOJI CyJla M pa3bsiCHEH MOPSIA0K U CPpOKM obOxanoBaHus. Omnpene-
JIeHUE O BO3BpallleHUHU aneJUISIIMOHHON XalloObl, MpeAcTaBIeHUs 00-
JKaJyeTCsl B BBIIIECTOSIIMI Cyl B TeYeHUM 15 MHEH co THST BBIHECEHMS
onpeJesIeHUs CylOM MepBOii MHCTAHIIMU.

[Tocne monyyeHust aneuISIIIMOHHBIX Kal00bl, TIPEACTABICHUS, CY
MepBOil MHCTAHILIMK O0s13aH HAMPaBUTD JUIAaM, YYaCTBYIOLIUM B Jiee,
KOITUU XKaJloObl, TIPEACTABICHUS U MPUITOXKEHHBIX K HUM JTOKYMEHTOB.
Jluiia, yyacTByiolIue B JieJie, Mocjie O3HAKOMJIEHUS C aneUISIIIMOHHOMN
>Kayoboii, MpencTaBieHUeM BIIpaBe MPeACTaBUTh B CyI MepBOi MH-
CTaHLIMM BO3PAXXKEHUS B MUCbMEHHOI (hOpMe OTHOCUTEJILHO aresuIsiim-
OHHBIX KaJ0ObI, MPENCTABICHUS C MPUIOXEHUEM JOKYMEHTOB, MO -
TBEPXKIAIONIMX 3TU BO3PAXKEHUS, U UX KOMUHN, KOTOpbIE TIPEACTABIsI-
I0TCSI B KOJIMUECTBE 1O YMCIY JIUL, ydacTByowuX B geine. C yuyeToM
TOTO, YTO B CYJI TIEPBOI MHCTAHILIMU MOXKET IMTOCTYITUTh HECKOJIBKO ares-
JSIUMOHHBIX XKajo0, cilenyeT AOMYCTUTh CUTYallMIO, YTO BO3PaXKEeHMUS
TakXe MOTYT OBbITh MPEACTABAEHbBI PA3HBIMU JIMIIAMU, YIACTBYIOIIIUMU B
nene. JIuua, yyacTBylouiue B ejie, BIIpaBe 03HAKOMUTBCS C MaTepua-
JlaMMU JieJia, ¢ TMOCTYMUBIIMMU Xajlo0oii, MpeAcTaBIeHUeM U BO3paxe-
HUSIMU OTHOCUTEJbHO HUX.

B I'TIK P® He ycTaHOBIIEH CPOK Iepeaaun CyIoM JUIaM, y4acTBy-
IOIIIMM B JieJie, KOMUH Kano0, MpeacTaBIeHUs] U MTPUIOXKEHHbBIX K HUM
JOoKyMeHTOB. ClieayeT NpearnosoXuTh, YTO JAeJ1aTh 3TO CY/ J0JKEH He-
3aMeIJTUTESIbHO, TaK KaK M0 UCTEYEHUN CpoKa 00XKaJIOBaHUSI Cy/ Tep-
BOU MHCTAHIUU JOJIKEH HATIPABUTh JIEJIO C ale/UISIIIMOHHBIMU XaJlo-
00ii, MpeACcTaBIeHUEM U YXKe MOCTYUBIIUMU BO3PAXKEHUSIMU OTHOCH -
TeJbHO HUX B CYJ alle/UISIIIUOHHON MHCTaHIIMU. Jlo MCTeueHUsI cpoka
00>KaloBaHUsI JeJI0 HE MOXET ObITh HAMpPaBJIEHO B CY/I ane/UIsIiUOHHOMN
WHCTaHLIUM.

§3. NOPAAOK PACCMOTPEHUSA AENA
B CYAE ANENNALNOHHOU NHCTAHLUN

[Topsimok paccMOTpeHUs eja B cylne aneUISIHMOHHOW WH-
CTAaHIMU OCYIIECTBISIETCS MO MpaBuiaM MPOU3BOACTBA B CyJe Tep-
BOM MHCTAHIUMU C Y4ETOM OCOOEHHOCTEH, MpeayCMOTPEHHBIX 1. 39
[TIK PO®.

Jena 1o xxanobaM Ha cyneOHble MOCTAaHOBJIEHWsI MUPOBBIX CyNei, He
BCTYTHMBIIIME B 3aKOHHYIO CUJTy, PACCMATPUBAIOTCS B amne/ITIIMOHHOM
MOPSIIKE EAUHOIUYHO CYIbSIMU COOTBETCTBYIOIIMX PAOHHBIX CYIOB.
Bo Bcex ocTaibHBIX CIydasix TpaXJaHCKUeE jeia B cyaax anesiuoH-
HOI MHCTaHIIMU PACCMAaTPUBAIOTCS KOJIJIETUAIBHO.
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CpoK paccMOTpeHMUsI iejia He JOJIKEH TMPEBBIIIATh IBYX MECSIIEB CO
JTHSI TIOCTYTUIEHUSI >Kal00bl, TIPEeICTaBIeHUs B CYy/ aneISSLIMOHHON UH-
ctaHuuu. BepxoBHbiit Cyn PD paccmaTpuBaeT mocTynuBliee Mo anes-
JISIIMOHHBIM Kaji00e, TPEICTaBIeHUIO IEJI0 B CPOK, HE TTPEBIIIAIOIINT
TpeX MeCSIEB CO IHS €ro MOCTYIICHUSI.

ITocne noctymieHusl )anoobl Cyl anelIssIMOHHON UHCTAHIIUU U3-
BelllaeT JIULI, YIYaCTBYIOIIUX B JIeJie, O BpEMEHU U MECTe PacCMOTPEHUS
>KaJ100bl, MPEICTABICHHUS B alleJUIIIIMOHHOM TOPSIZIKE.

TTopsinok paccMotpeHus 3akperieH B ¢T. 327 I'TIK. Cnenyet Bbine-
JINTh, TaK XK€ KaK U MIPU PACCMOTPEHUH JeJia B CyJe epBOi MHCTAHIIVY,
TpH 3Tara.

Ilepeviii 5man — nodzomoeka k paccmompenuro. B HazHadueHHOE
BpeMs CyIbsi-TIpeiceNaTeIbCTBYIOIINI OTKPbIBAET 3acelaHue cyna
aneJuIIuMoOHHON MHCTaHIIUU. OH OOBSBIISAECT, KAKOE pacCMaTPUBAETCS
JIeJ10, TIO YbUM ameUISILIMOHHBIM Xajio0e, MpeaCcTaBlIeHNI0 OHO TojJe-
KAT pacCMOTPEHUIO U Ha pellieHHe KaKoTo cyja MoJaHbl 3T Xayioba,
MpeNCTaBIeHUE, BBISICHSIET, KTO M3 JIMII, yYaCTBYIOIINX B JeJe, UX TPeI-
CTaBUTEJIel SIBUJCS, YCTAHABIUBAET JTUYHOCTD SIBUBILIMXCS, TPOBEPSIET
TTOJTHOMOUHSI TOJXKHOCTHBIX JIMII, UX TIPEJCTaBUTeIel U pa3bsICHSET JIK-
11aM, YJaCTBYIOIIIMM B JIeJie, MX ITPOLleCCyasIbHBIE TTpaBa U 00s13aHHOCTH.

Bmopoii 5man — paccmompenue deaa no cywecmay. Jlanee cyn nepe-
XOIUT K pacCMOTPEHUIO JieJia Mo CyIlecTBy. PaccMoTpeHue nena mo cy-
IIECTBY HAUMHAETCS C JOKJIa/a MPeCcCeIaTeIbCTBYIOIETO MU OJHOTO U3
cyneit. B noknane uznaratorcst o0CTOSITENIbCTBA [ief1a, CoJAepXKaHue pe-
IIEHUs cyjaa MepBOi MHCTAHLIMU, JOBOABI aleJISIHMOHHBIX XaJlo0bI,
MPeNCTaBICHUS U TTOCTYNUBIINX OTHOCUTEILHO HUX BO3paxkeHMIiA, Co-
Jep>KaHKe MPeICTaBIeHHbBIX B CYll HOBBIX J0Ka3aTebCTB, a TAKXKe CO00-
1IAIOTCSl UHBIE JaHHbIE, KOTOPbIE Cyay HEOOXOIUMO PACCMOTPETH ISl
TPOBEPKU PEIIeHUsI Cy/ia MepBOii MHCTAHINH.

[Tocne noxnana 3acaymmBaloTcs OObSICHEHUS SIBUBLIUMXCS B Cyne0-
HOE 3acelaHKe JIULI, YYaCTBYIOLIUX B Jeie, X npeacraButeneii. [lepBbim
BBICTYITAET JIN1I0, OOpaTUBIIEECS C ane/JISIMOHHOM Xanoboii. B Tom
ciydae, eclid C aneJUISIMOHHBIM MpelcTaBleHneM o0paTuiics MpoKy-
pPOp, TO OH J1aeT 0ObSICHEHUSI MEePBbIM. B ciyuae o0xkanoBaHUs peleHust
cyla 00eMMU CTOPOHAMU MEePBBIM BBICTYIIAeT UCTEII.

[Tocne oObsicHeHMIT JuIla, MOAABIIEro aneJIsIMOHHYIO XKalo0y,
WY MPOKYpopa, eCau UM MPUHECEHO arnesUIsIIMOHHOe MPeICTaBIeHUeE,
W IPYTUX JIMI, YIaCTBYIOLIMX B Jiejie, UX TIPeICcTaBUTeNIei CyI arnesuisi-
LIMOHHOW MHCTAHIIMU MPU HAJTUYUU COOTBETCTBYIOLIMX XOJATaliCTB
orialiaeT UMEIoLIMecs B eJie 10Ka3aTeJbCTBa, MOCJe Yero MepexoauT K
KCCJIEIOBAHUIO HOBBIX TTPUHSITBIX CYIOM 10KA3aTeJIbCTB.

CrenyeT Takke 00paTUTh BHUMaHME Ha Psii OCOOCHHOCTEN TTPOU3-
BOJICTBA B CyJI¢ aleJUISIIMOHHON MHCTAaHIWU. B Mopsinke aneuisiiuoH-
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HOTO MPOU3BOICTBA MOXHO 00KajloBaTh TOJbKO YAaCTh PEIICHUS.
B aToMm ciydae cya anesuisiiMOHHON MHCTaHLIMY MPOBEPSIET 3aKOHHOCTh
1 000CHOBAHHOCTD PEIIEHUS TOJbKO B oOxanyemMoit yactu. OgHaKko
B MHTepecax 3aKOHHOCTHU BIIPaBe MPOBEPUTH PEIICHUE Cyaa TepBOii MH-
CTaHLIMM B MTOJHOM 0O0beMe. BHe 3aBUCHMOCTU OT TOBOJOB, COlEepXkKa-
LIUXCS B aleJUISIHUOHHBIX Xaja00e, MpeacTaBIeHUU, CyA aneIsIuoH-
HOI MHCTAHIIMU IOJIKEH TIPOBEPUTh, HE HAPYIICHBI JIM CYIOM IIepPBOit
WHCTAaHIIUM HOPMBI TIPOLIECCYaTbHOTO TIPaBa, SIBJISIONINECS] OCHOBAaHU-
SIMM JIJIT OTMEHBI PEIICHUS CyAa MepBOil MHCTAHIINU.

B cyn armenmmumoHHO MHCTAaHIIMK HEe MOTYT OBITh 3asBJICHBI M HO-
Bble TpeOOBaHUS, KOTOPbIE HE OBbLIM MPEAMETOM PACCMOTPEHMUS B Cyle
MEePBOM MHCTAHLIMM.

B xone paccMoTpeHMs Aelia B Cyle aneUISIMOHHON MHCTaHLIUU
ucmeuy Modcem OmMKA3AMbCA OM UCKA, OMECMHYUK MOJCem NPU3HAMb UCK,
CMOPOHbL MOZYM 3AKAIOMUMb MUpPOBoe cozaautenue. IlepedncieHHbIe
npoleccyaabHble T1eCTBUS TOKHbBI ObITh BhIPaXKEHBI B OJAHHBIX CYIY
aneJUISILIMOHHOM MHCTAaHIIUM 3asIBJICHUSIX B IUCbMEHHOI (popme. B ciy-
yae, eCJIM 0TKa3 UCTIA OT UCKa, IPU3HAHUE UCKA OTBETYUKOM, YCIOBUS
MHUPOBOTO COTJIAIIICHUs] CTOPOH OBLIM 3asIBJICHBI B CyIeOHOM 3aceda-
HUM, TaKMe OTKa3, IPU3HAHNE, YCIIOBUS 3aHOCSITCS B IIPOTOKOJ Cyme0-
HOTO 3acelaHus M JOJLKHBI OBITh MOAIMICAHBI COOTBETCTBEHHO MCTIIOM,
OTBETYNKOM, CTOPOHAMH MUPOBOTO COTJIAIIICHMSI.

[Topsimok 1 mocaeacTBUs paCCMOTPEHUS 3asIBIIEHUST 00 OTKa3€e MCTLA
OT MCKa WM 3asBJIEHUSI CTOPOH O 3aKJIIIOYEHUU MUPOBOTO COLJIAILIEHUS
OMpENEIISTIOTCS 1O TIpaBMJIaM, YCTaHOBJIEHHBIM 4. 2 1 3 c1. 173 TTIK
P®. I1pu npuHSATHM OTKa3a UCTLA OT UCKa WX IIPU YTBEPXKICHUU MU-
POBOIO COTJIALIEHUSI CTOPOH CYI alleJIJISIIMOHHON MHCTAHIIMM OTMEHSIET
MPUHSTOE pellicHue Ccyla U MpeKpallaeT Ipou3BOACTBO 1o Aeay. B ciy-
yae MpU3HAHUS OTBETUMKOM MCKa U MPUHSTHUS €ro CyIOM alle/UISLINOH-
HOI MHCTAHLIMU TIPUHUMAETCS pellleHre 00 yIOBJIETBOPECHUU 3asIBICH-
HbIX UCTLIOM TPEOOBAHUA.

JIuno, obpaTuBIIcecs B Cy aleISILIUOHHON MHCTAHIINM, BIIpaBe
OMKA3amvCs om aneAluuoHHol Hcaaoowl, npedcmasaenus. J1ns oTkasza
OT aTeJISIIMOHHOM XaJ00bl HEOOXOIMMO OOPATUTHCS C MMCHMEHHBIM
3adBJIEHMEM B Cy[ aleJUIIUIMOHHON MHCTAaHLIMU A0 BBIHECEHUS CYIOM
aneJUISILIMOHHOTO ONpPeneIeHHUS.

B pamkax cyde6uvix npenuili, 10 OKOHYaHUU BBISICHEHUS 00CTOSI-
TEJIbCTB JIeJla U UCCAeAOBaHUS 10KA3aTeAbCTB CYI aneISUMOHHONA UH-
CTaHIIUU TIPEeIOCTaBIISIeT JMIaM, YYaCTBYIOIIMM B 1eJie, BO3MOXHOCTb
BBICTYIUTh B CYACOHBIX MPEHUSIX B TOM Xe MOCIeN0BaTeIbHOCTH, B Ka-
KOU OHU JaBajiv OObSICHEHUS.

Tpemuii 5man — eviHeceHue aneaiayuonnozo onpedeaenus. [locne
OKOHYaHUS CyIeOHOro 3aceqaHus Cyld YOaJsIeTCSI B COBEIIATEIbHYIO
KOMHATY JUISI BEIHECEHUS alleJIISIIMOHHOTO OIpeaeICHUS.
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§4. MOJNHOMOYUA CYAA ANENNALNOHHON NHCTAHLIUK

[Tocie MOBTOPHOTO pacCMOTPEHUS ATNEJUISIIIMOHHBIX XKaT00HbI,
MpeacTaBIeHUs CYJ alle/UIIHMOHHON MHCTAHLUU C YYETOM IOCTY-
MUBILINX XaJI00, IpeaCcTaBIeHNsI, BO3PaXXKEHUIA, a TaKXKe HOBBIX JJ0Ka3a-
TEJIbCTB BIIPABE:

1) ocTaBUTH pelIeHWE cyaa MepBOl MHCTAHLIMHU 0e3 M3MEHEHHUS,
arneJUISILIMOHHBIC XKallo0y, TIpeacTaBieHue 0e3 ynoBiaeTBopeHus. K maH-
HOMY MTOJTHOMOYUIO CYJ alleJUISIHIMOHHOW MHCTAHIIMK o0pamiaeTcs B
cJydJae, €CJIv OH IpU MIPOBEPKE pellleHNs Cyna MepBoil MHCTaHIIMN yoe-
JIATCS, YTO pellleHre 3aKOHHO 1 000CHOBaHHO. PelieHue siBnsieTcs 3a-
KOHHBIM ¥ 000CHOBaHHbBIM TOT/A, KOIJa OHO IIPUHSITO B COOTBETCTBUM
C HOpMaMM MaTepHaJIbHOTO IIpaBa U IPU TOYHOM COOJIIOIEHUN HOPM
MpolieccyaabHOTO TIpaBa, a Bce (hakThl, UMEIOIIMe 3HaUYeHUe IJIsd pac-
CMaTpUBAEMOTO JieJia, TIOATBEPXKIEHBI ToKazaTebcTBaMu. Cyl BBIHOCUT
orpeeieHre 00 0TKa3e B YIOBICTBOPEHUHU alle/UISLIMOHHBIX XKaJ100bI,
MpPEenCTaBICHMSI C YKa3aHUEeM MOTHBOB, 10 KOTOPBIM JOBOJIbI XKaJIOOHI,
MpeCTaBICHUS IPU3HAHBI HE SIBJISIOIMMUCS OCHOBAHUEM IS OTMEHBI
pelleHus cyaa nepBoil MHCTAHIIUY;

2) OTMEHUTb WM U3MEHUTD PelleHUE CYyaa IepPBOi MHCTAHLIMU MOJI-
HOCTbBIO WJIM B YaCTHU W IPUHSATH 10 Jelly HoBoe peleHue. Eciu cyn
MIPUXOIUT K BBIBOLY O TOM, YTO MPUHSATOE CYIOM MEPBO MHCTAaHIIUU
pellieHre UMEET CYIIECTBEHHBIE OIIMOKM, TO OH BIIpaBe OTMEHUTD pe-
LLIEHUE TTOJIHOCTBIO U IIPUHSITh HOBOE pelleHue 1o aery. C yueToM Toro,
YTO 110 OOIIEMY MpaBUy CYI alleJUISIIMOHHON MHCTAHIIUM HE MOXET
HaIlpaBUTH JeJ0 Ha HOBOE PACCMOTPEHME, OH IOJIKEH MCIIPaBUTh BCE
OIIMOKU caMOCTOsTeIbHO. Taknum 00pa3oM, pelieHrue MOXET ObITh OT-
MEHEHO KaK IOJHOCThIO, TaK U B YaCTH;

3) OTMEHMTH pellieHue Cyaa MepBOii MHCTAHIIMU ITOJIHOCTBHIO MJIU B Ya-
CTU U TIPEKPaTUTh ITPOM3BOJCTBO 10 JIeJTy JIMOO OCTaBUTH 3asiBlieHUE 0e3
pPacCMOTPEHMS TTOJTHOCTHIO WJIM B YaCTU. YKa3aHHOE TOJTHOMOYME TIPe-
roJiaraeT OKOHYaHue Jejia 6e3 BblHeceHUs pelieHus. [1pu moBTopHOM
PAcCMOTPEHUM CYJI alle/UIIIMOHHON MHCTAHIIUK TAKXKE MOXKET BBISIBUTh
00CTOSTEILCTBA, KOTOPBIC SIBJISIIOTCSI OCHOBAHMEM JIJISI TIPEKPAIICHMS
npousBoacTBa 1o aeiy (cr. 220 I'TIK) wiu ocraBienus 3asgBiaeHus 6e3
paccmotpenus (c1. 222 I'TIK). B aToMm ciyyae mocjie OTMEHbI pelleHuUst
cyda IepBOil MHCTAaHIIMU TIOJIHOCTBIO WJIM B YACTU CYJI alle/UISIIMOHHOMK
WHCTAHIIMY MpeKpaliaeT IIPOU3BOJACTBO T10 ey WM OCTaBJISIeT 3asiBiie-
Hue 0e3 paccmoTpenust. Ecim cyn ane/ursimuoHHON MHCTaHIIUM OCTaB-
JISIeT 3asiBJieHue 0e3 pacCMOTPEHMSI, TO 3aMHTEPECOBAHHOE JIMILIO I1OC]Ie
YCTpaHEeHUST 00CTOSITENIBCTB, IMOCIYXKUBIINX OCHOBAHUEM [IJI OCTaB-
JIeHUs 3asiBJIeHUsI 0e3 pacCMOTPEHMsI, MOXET BHOBb 00OPaTUTHCS B CY/I
TePBOI MHCTAHIIMKU C COOTBETCTBYIOIIUM 3asiBJICHUEM B OOIIIEM TTOPSIIKE;
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4) ocTaBUTH aleJUISILIMOHHBIC XKaJI00y, IMpeacTaBlIeHne 0e3 paccMo-
TPEHUs MO CYIIECTBY, €CIU Xayo0a, IpeacTaBIeHue TTodaHbl 110 UCTe-
YEeHUM CPOKa alesISLAOHHOTIO 00Xal0BaHUs U HE pelleH BOMPOC O
BOCCTaHOBJIEHUM 3TOTO cpoka. [IpenoctaBieHHOE MOJHOMOYNE Ha-
MpaBJieHO Ha MCIMpaBJieHUe SBHOI OIIMOKM cyna MepBOi MHCTAHIIUU.
K coxanenuto, o ycranosieHHbIM B I'TIK P® mnipaBuiiam y cyna arei-
JISIAOHHOW MHCTAHLIMM HET BO3MOXHOCTHU HAIIPaBUTh JEJI0 Ha HOBOE
paccMOTpeHue B CyJI TTIepBOM MHCTAHITNM.

OpHako clieayeT OTMETUTh, YTO Ha MPAKTUKE TaKash BO3MOXHOCTD Y
cyla aneUISUMOHHON MHCTAHLIMU COXPAHSIETCS B CBSI3U C HaJUYUEM
npaBoBoit mo3unuu KC P®, BeIpakeHHOM B ONpeAeIeHUN OT 3 WIS
2007 r. Ne 623-O-I1 «ITo 3anpocy HOBOOCKOJILCKOTO pailoOHHOIO cyna
Bbenropoackoit obactu 0 MpoBepKe KOHCTUTYLIMOHHOCTU ab3alia yet-
BepTOoTO cTaThy 328 'pakmaHCKOro IpolieccyalbHOTro Konekca Poccmii-
ckoit Menepauuu». Koncturyunonnsiii Cyn P® B cBoeM ompeneieHumn
oTMeTu1, uTo a03. 4 c1. 328 I'TIK P®D no cBoeMy KOHCTUTYLIMIOHHO-IIpa-
BOBOMY CMBICTy HE TIPETATCTBYET CYAY aleUISIIIMOHHON MHCTAaHIINN
MIPU PaCCMOTPEHUHU aNeJUISILIMOHHBIX KaJIO0bl, IIPeACTaBICHUSI OTMEe-
HUTb pelIeHUe MUPOBOTO CYIbH B ClIydae paCCMOTPEHUSI UM JeJia C Ha-
pyIIEHUEM TIPAaBUJI MOICYIHOCTUA 1 HAIPaBUTh A0 B TOT CYyH, K IO~
CYIHOCTHA KOTOPOTO JTaHHOE NeJI0 OTHECEHO 3aKOHOM, WIH (B ciIydae,
€CJIM JaHHOE HeJIO MOACYIHO CAMOMY CYIy) IIPUHSThH €TI0 K CBOEMY IIPO-
M3BOJICTBY B KQU€CTBE Cy/ia TIEpBOif MHCTAHIINU.

WMHoe ncToakoBaHUE TaHHOTIO 3aKOHOTIOJIOXKEHMS Ae1ajio Obl HEBO3-
MOXHBIM MCIIPaBJIieHUE CYIIECTBEHHOU ((byHIaMEHTaIbHOI) CyneOHOI
OIIMOKM, AOIYIIEHHOUW B X01e pa3dupaTesbcTBa B Cye MEepPBO MH-
CTaHIIMM, HapyIIajao Obl IPaBO 3aMHTEPECOBAHHBIX JIMII HA pacCMOTpe-
HUE UX JeJIa B TOM CyIe W TeM CYIbeii, K OICYIHOCTU KOTOPBIX OHO OT-
HECEHO 3aKOHOM, YTO HE COTJIacyeTcs C caMO# CyThIO MpaBOCYyIus,
M CO31aBayio Obl HOPMATUBHYIO MPEIITOCHIIKY MJIsT HapymeHus 4. 1 u 2
cr. 17,4. 1u2cr. 18, 4. 1 u2ct.46,4. 1 c1. 47, 4. 3cr. 551 4. 3 cT. 56
Koncturyuuu P®, ct. 6 KoHBeHLIMM O 3allMTe IpaB yeioBeKa U OC-
HOBHBIX CBOOOJ 1 CT. 14 MeXIyHapoIHOTO MaKTa O TpaXkIaHCKUX U T10-
JINTUYECKMX MpaBax.

Takxe HeoOx0mMMO yroMsiHyTh octaHoBieHne KC P® ot 21 anpens
2010 . Ne 10-IT «ITo memy o mpoBepKe KOHCTUTYLIMOHHOCTH YaCTH TIep-
Boii ctatbu 320, yacTtu BTOpo¥i ctatbu 327 u ctaThu 328 I'pak1aHCKOro
npolieccyanbHOro Kogekca Poccuiickoit @enepaliuy B CBSI3U C KaJlo-
60i1 rpaxnanku E.B. AneifHuKoBOI M 001IeCcTBa C OrpaHUYEHHOM OT-
BeTCTBeHHOCTHIO « Tpu K» 1 3armpocamu HopuiibcKOro roponckoro cyna
Kpacnosipckoro kpasi u LleHTpajibHOTO paiitoHHOTO cyna ropoga YuThl»,
B KOTOPOM yKa3aHO, YTO B3aMMOCBSI3aHHBIC MOJOXEHUS 4. 2 cT. 327 n
ct. 328 T'TIK P®, ycTtaHaBimBaloliye ITOJJHOMOYMS Cyla aneuIsTInOH-
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HOI MHCTAHLUMU IIPU PaCCMOTPEHMM ame/UILIMOHHBIX Kaj100, — B TO
Mepe, B KaKOW 3T MOJIOXKEHUS B CUCTEME NEMCTBYIOIIETO TIPaBOBOTO
pPEeryJupoBaHusI He TTO3BOJISIIOT CyIy alle/UISUMOHHONM MHCTAaHIIUM IPU
OTMEHE pelIeHUs MUPOBOTO CYIbU MO 0€3YCIIOBHBIM OCHOBAHUSIM,
a UIMEHHO B CJIydasx, IIPeayCMOTPeHHbBIX 1. 2 1 4 4. 2 cT. 364 I'TIK P®
(paccMoTpeHue elia CyIoM B OTCYTCTBHE JIMIIA, YIaCTBYIOILETO B Ae/e U
HE U3BEIIEHHOTO O BpeMEHM M MecTe CyAeOHOro 3acelaHus; pa3pelie-
HUE CyJI0M BOITpOca O IpaBax U 00 00sI3aHHOCTSIX JIN1IA, HE TTPUBIICYEH-
HOTO K yYacTHUIO B Jiejie), HallpaBUTh ACJI0 MUPOBOMY CYAbe Ha HOBOE
paccMOTpeHue, — HapyLIaloT MPUHLIMII PABEHCTBA B peaiM3alliy IpaBa
Ha JOCTYIl K IPaBOCYIMIO 1 MpaBa Ha CyneOHYIO 3alUTy U TEM CaMbIM
npoTtuBopeyar 4. 1 ¢1. 19, 4. 1 ¢1.46,49. 1 c1.47,9. 3¢T. 551 4. 3 ¢cT. 123
Koncturyunu PO.

§5. OCHOBAHUS K OTMEHE WM UBMEHEHUIO PELLEHKUA
CYAA NEPBOX UHCTAHUWK B ANENNIALUOHHOM NOPAAKE

B nocranosnenuu [ienyma BC P® ot 19 nekabpst 2003 1. Ne 23
«O cynebHOM pelreHun» CPopMyIUpOBaHbI OCHOBHBIE TpeOOBaHUS,
MpeabsBisieMble K cyaeOHOMY pelieHuo. K HUM OTHOCSTCSI 3aKOH-
HOCTb U1 000CHOBaHHOCTb.

Penrenue sBisieTcst 3aKOHHBIM B TOM ClIydae, KOIJla OHO IIPUHSITO
IIPY TOYHOM COOJIIOAEHUM HOPM IIPOLECCYaTIbHOrO MIpaBa U B IIOJHOM
COOTBETCTBUM C HOPMaMM MaTepUaJIbHOTO MpaBa, KOTOPhIEC MOMIEKAT
MPUMEHEHUIO K JaHHOMY ITPaBOOTHOIIEHUIO, WJIM OCHOBAHO Ha IIpUMe-
HEHUM B HEOOXOMMMBIX CiIydasiX aHaJOTMU 3aKOHa WM aHaJOTUU
rpasa.

Pemenue saBisieTcst 000CHOBAaHHBIM TOT/IA, KOT/Ia MMEIOIINE 3HAUYe-
HUe Ui aeia (pakThl ITOATBEPXKISHBI MCCAEAOBAHHBIMU CYIOM JA0Ka3a-
TEJIbCTBAMM, YIOBJIETBOPSIONIMMU TPeOOBAHUSIM 3aKOHA 00 UX OTHOCH-
MOCTH U IOITyCTUMOCTH, VI OOCTOSITeIbCTBAMU, HE HYKIAIOIIUMUCS B
nokasbiBaHuu (cT. 55, 59—61, 67 I'TIK P®), a Takxe Toraa, Koraa OHO
CONIEP>KUT MCYEPIThIBAIOIINE BBHIBOABI CY/la, BHITEKAIOIINE U3 YCTAHOB-
JIEHHBIX (DAKTOB.

TakuMm 06pa3oM, UCXOOsI U3 COMEePKaHUSI JaHHBIX TPeOOBaHUI 1
cMmbicna 4. 1 c1. 330 I'TIK P® 6ce ocrosanus das ommenst uau usmeneHus
peutenus cyoa 6 aneatsayuoHHoM nopsadKe MOXCHO pasdeiums Ha 0ge
epynnot:

1) ocHOBaHUsI, BJEKYIII€ HEOOOCHOBAHHOCTD PEIICHUS;

2) OCHOBaHMSI, BICKYIINE HE3aKOHHOCTD PEIICHMSI.

K ocHoOBaHUSIM, BJIEKYIIIUM HEOOOCHOBAHHOCTb PEIIEHUsI, OTHO-
CSITCSL:
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* HENpaBUJbHOE OIpeneeHUue OOCTOSITENIbCTB, MMEIOIIMX 3HAUYeHUE
IUIST Tenia;

* HEIO0Ka3aHHOCTb YCTAaHOBJICHHBIX CYyIOM II€PBOil MHCTAHIIUK O0CTO-
SITEJIbCTB, UMEIOIINX 3HAUCHUE JIJIS [IeJ1a;

* HECOOTBETCTBME BBIBOJIOB CyJa INEPBOl MHCTAHIIMU, U3JIOXEHHBIX B
pelleHnH cyia, 00CTOSITEIbCTBAM JeIa;

K ocHOBaHUSIM, BICKYIIUM HE3aKOHHOCTD PEIICHUSI, OTHOCSITCSI:

* HapyllIeHWe WU HEMPaBWIbHOE MPUMEHEHNEe HOPM MaTepUaIbHOTO
MpaBa WIX HOPM IIPOLIeCCYaIbHOIO IIpaBa.

Ilon nenpasuabnviM npumenenuem Hopm mamepuaibHo2o npPasa cje-
JyeT MOHUMAaTh CUTYyalluu, KOTAA CY/I:

1) He mpUMeHWI 3aKOH, TTOJIeXKallii TPUMEHEHUIO;

2) IPUMEHWII 3aKOH, He TTOIJIeXKalliil IPUMEHEHUIO;

3) HeMpaBUIBLHO UCTOJIKOBAJ 3aKOH.

OTHOCUTEILHO HapYIIEHUST WJIK HEMPaBWIHLHOTO TIPUMEHEHUS HOPM
npoleccyaabHOTO MpaBa cieayeT OTMETUTh, YTo B 4. 3 u 4 cT. 330 I'TIK
P® yrnoMuHaoTCs1 ABE TPYIIIbl OCHOBAHMIA:

1) HapylieHus, KOTOPbIE TIPUBEJIM WJIM MOTJIW TIPUBECTU K TIPUHS -
TUIO HEIIPaBWJILHOTO pellleHus. B maHHOM ciydae pedyb UIeT O TaKMX
HapylIeHUSIX, HaJIUYKMe CYIIECTBEHHOCTH KOTOPBIX [IJIsI OKOHYATEIb-
HOTO pelIeHUs TI0 JeJy HEOOXOAUMO 10Ka3bIBaTh 3aMHTEPECOBAHHBIM
JIMLIaM U OLIEeHUBATh cyay. [IpaBriibHOE MO CyIIECTBY pELIEHUE CyIa
MepBOI MHCTAHLIMU HE MOXET ObITh OTMEHEHO I10 OJHUM TOJIbKO (hop-
MaJIbHBIM COOOPaKeHUSIM.

2) HapylIeHUs, BIeKyIIue 0e3yCIOBHYI0O OTMEHY pelleHUs cyna.
K HuM oTHOCATCS:

* paccMOTpeHHUeE JeJia CyIOM B HE3aKOHHOM COCTaBe;

* pacCMOTpEHHUE JieJia B OTCYTCTBUE KOTO-JIMOO U3 JIUII, y4aCTBYIOIINUX
B JieJIe ¥ He M3BEIICHHBIX HaIeXalliM 00pa3oM O BpeMEHM U MECTe
CyIeOHOro 3aceqaHMtsl,

* HapyllleHWe MPaBUJI O SI3bIKe, Ha KOTOPOM BENETCsI CyeOHOe MPOou3-
BOJICTBO;

* IIPUHATHE CYIOM pElIeHMsI O MpaBaX M 00 00SI3aHHOCTSX JIMII, HE
MPUBJICYCHHbIX K YUYaCTUIO B JEJIE;

* pelieHue cyaa He TIOAINMCAHO Cyabel UIu KeM-T100 U3 cynei udo
pellieHune cyna IMOANMCaHO He TeM CYIbeil MIIM He TeMU CYIbsIMU, KO-
TOpPbIC BXOAWJIY B COCTaB Cy[a, paCCMaTPUBABILETO JIEJIO;

* OTCYTCTBUE B JieJie TPOTOKOJIAa CyAeOHOTO 3aceqaHusl;

* HapyllleHWe ITpaBUJia O TailHe COBEIIaHMSI Cy/Ieil IpU TIPUHSITUY pe-
IIEeHUS.

IIpu HaIMYMKM yKa3aHHBIX OCHOBAHMIA CYJ aleJUISIIIMOHHOM WH-
CTaHIIMKA pacCMaTpPUBAET JIEJI0 110 TpaBUIaM IMPOU3BOACTBA B Cy/e Tep-
BOU MHCTaHIIUM O€3 yuyeTa OCOOEHHOCTEN, MTPeayCMOTPEHHBIX TS arleN-
JISIUOHHOTO Ipou3BoacTBa. O mepexoie K pacCCMOTPEHMIO [elia 110
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MpaBUJIaM TIPOU3BOJICTBA B Cy/ie TIEPBOIl MHCTAHIIMKU BHIHOCUTCS OIIpe-
NeJIeHre ¢ yKazaHueM IeMCTBUIA, KOTOpbIe HAMJIECKUT COBEPIIUTD JIM-
11aM, y4acCTBYIOIIMM B JIeJIe, U CPOKOB MX COBepieHUs. OgHAKO TIPUHSI-
TOE I10 UTOraM PAaCCMOTPEHUH Jiejia B Cye aneUISLIMOHHON MHCTaHLIMU
aTeJUISILIMOHHOE OTpelie/IeHUe cyla BCTyMaeT B 3aKOHHYIO CUJTY TI0 Tpa-
BUWJIaM cyJia BTOPO MHCTAHIIMMU, T.€. CO IHS €r0 BbIHECEHMUSI.

§6. OB)XAJIOBAHUE ONPEAENEHUN CYAA
NEPBOW UHCTAHLIUK

OnpeneneHNs cyaa MepBOil MHCTAHIIMKM MOTYT OBITh 00XKaJIOBAHBI
OTIEJIbHO OT pellIeHUs Cyaa, T.€. SIBJISIOTCS CAMOCTOSITeJIbHBIM O0BbeK-
TOM OoOXayioBaHUs. Onpedeaenus cyda nepeoil UHCMAHUUU Mo2ym Oblmb
0021ca108aHbL 8 0BYX CAYHAAX:

1) ecim 310 ipemycmoTtpeHo I'TIK P®;

2) eciu oImpeleieHue Cyla MCKIII0YaeT BO3BMOXHOCTD JaJbHEHIIero
JBVDKEHUS [ena.

OmnpeneneHus cyna IMepBoOil MHCTAHIIMM MOTYT OBITh 00KaJOBaHbI
CTOPOHAMU U OPYTMMU JIMLIAMU, YIACTBYIOIIMMU B Aeie (4acTHas XKa-
J100a), a MPOKYPOPOM MOKET OBITh IIPUHECEHO TPEACTAaBICHUE B TeUe-
Hue 15 mHel co aHS BBIHECEHMS OIpeNeIeHUs CyIOM IepBOM MH-
CTaHIIWM.

Yacmnas ncanoba, npedcmasaenue npoKypopa paccmampuearomcs:

* Ha OIpeieJIeHUsI MUPOBOTO CYJIb — PAallOHHBIM CYIOM;

* Ha OIIpeleicHMsT PailoHHOTO cyda, TapHU30HHOTO BOGHHOIO Cyla —
BEPXOBHBIM CYIOM PECITyOJIMKU, KpaeBbIM, O0JIACTHBIM CYIOM, CYIOM
ropona denepaJbHOTO 3HAYeHUsI, CYyIOM aBTOHOMHOI 00JacTH, Cy-
JIOM aBTOHOMHOT'O OKPYT'a, OKPY>KHBIM ((PJIOTCKMM) BOGHHBIM CYIOM;

* Ha OIIpee/ieHHs] BEPXOBHOIO Cyla pecIlyOIMKM, KpaeBoro, 00JacT-
HOTO Cy/a, cy/a ropoja denepasbHOro 3HaYeHUSI, Cy/1a aBTOHOMHOM
00J1aCcTH, cyJa aBTOHOMHOTI'O OKPYyTra, OKpY>KHOTo ((pJI0TCKOT0) BOEH-
HOTO Cya — aleJUISIUOHHON MHCTAaHIMEe BEPXOBHOIO Cya PECITy-
OJINKM, KpaeBOTO, 00JIaCTHOTO Cy/ia, cyaa ropoaa (emnepaaibHOro 3Ha-
YeHMsI, Cyda aBTOHOMHOI 00JIacTM, Cyda aBTOHOMHOIO OKpYra,
OKPYKHOTO ((hJIOTCKOr0) BOSGHHOTO Cy/a;

* Ha onpeaesienuss BC PO — AnemssumnonHoii koynerueir BC PD.
Cyn miepBoii MHCTaHIIMU TOCJIE TIOJyYeHUST YaCTHOM Kao0bl, Ipe-

CTaBJIEHUs IIPOKYypopa, IMOJAaHHBIX B ycTaHOBIeHHbIH cT. 332 T'TIK P®
CPOK U COOTBeTCTBYIOLIMX TpeboBaHusiM cT. 322 I'TIK PdD, 06g3aH Ha-
MPaBUTH JIMLIAM, YIACTBYIOIIUM B Jiejie, KOIIUM YaCTHOM XaJloObI, TIpeI-
CTaBJICHUS IIPOKYypoOpa U IPWIOXKEHHBIX K HUM JOKYMEHTOB 1 Ha3Ha-
YUTh PAa3yMHBIN CPOK, B T€YEHWE KOTOPOTO YKa3aHHBbIE JMIla BIIpaBe
MPeACTaBUTh B CYI IePBOIl MHCTAHIIMU BO3PaXeHUs B MMMCbMEHHOM
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(bopme oTHOCUTETLHO YaCTHOM XaoObl, TIPEACTABIEHUSI TPOKypopa C
MNPUIOKEHUEM TOKYMEHTOB, MOATBEPKAAIOIINX STH BO3PAXKEHUS, U UX
KOMMUIi, KOJIMYECTBO KOTOPBIX COOTBETCTBYET KOJIMYECTBY JIULI, YIaCTBY-
IOIIUX B JIEJie.

YacTtHag xamoba, rpeacTaBieHue MIPOKypopa Ha oIpeaeeHre cyaa
MNepBOl MHCTAHILIUM, 32 UCKIIOUEHUEM OIIpeneIeHU O MPUOCTaHOB-
JICHUM TIPOU3BOACTBA IO JIeJy, O IIpeKpallleHUU ITPOU3BOICTBA T10 Ay,
00 OCTaBJI€HUM 3asBJICHUS 0€3 PACCMOTPEHMUSI, 00 YIOBJIETBOPEHUN WU
00 0TKa3e B yIOBJECTBOPEHUY 3asIBJICHUSI, TIPEACTABICHUS O TIEPECMOTpE
CyIeOHBIX MOCTAHOBJICHUI ITO BHOBb OTKPBIBIIMMCSI UM HOBBIM 00-
CTOSITETLCTBAM, O TIPUHYAUTEIHHOM MCTIOJTHEHWH WJIU 00 OTKa3e B TIpH-
HYIMTEIbHOM MCHOJHEHUM pelleHUsI HHOCTPAHHOIO Ccyaa, O MpU3Ha-
HUM U4 00 OTKa3e B MIPU3HAHUM PEIlIeHUs] MHOCTPAHHOTO Cyaa, O TIpU-
3HAHWM ¥ UCTIOJJHEHWU UM 00 OTKa3e B MPU3HAHWUM U MCTIOJHEHUM
pelleHNI MHOCTPaHHBIX TPETeUCKUX CynoB (apOuTpaxeii), 00 OTMEHe
pelIeHns TPETEUCKOro Cyaa UM OTKa3€ B OTMEHE PEIIEHUS TPeTeli-
CKOTO Cy/ia, O Bbllaue MCITOJTHUTEJIBHOTO JIMUCTA Ha IPUHYIUTETLHOE UC-
MOJIHEHVE pelleHUs] TPETEHCKOro cyaa Wi 00 OTKas3e B Bblaaye MCIO-
HUTEJIbHOIO JIMCTA HA TIPUHYAUTEIbHOE UCIIOJIHEHUE PEeIleHUs TPeTeli-
CKOTO cyza, pacCMaTpUBaIOTCs 0€3 U3BEIIeHUs JIUII, YIaCTBYIOIINX B
neJe.

OnHaKO BaxkHO OTMETHUTh, YTO C YUETOM XapaKTepa U CI0KHOCTU
paszpeniaeMoro mpoleccyaabHOTO BOMIPOCA, a TAKXe JOBOJOB YaCTHOM
JKaJIoObl, MPEeACTaBACHUS MPOKYpOpa U BO3PaKEHUIT OTHOCUTEIbHO HUX
Cy[ amneUISIMOHHOW MHCTAHIIMM MOXET BbI3BATh JIULI, YYACTBYIOILINX B
nesie, B cyneObHoe 3acenaHune, M3BECTUB UX O BPEMEHU M MECTE paccMo-
TPEeHUS YaCTHOU XKaoObl, MPenCcTaBACHUS TPOKYpopa.

CpoK paccMOTPEHUST YeCTHOMU Kano0bl, MIPeACTaBICHUS TIpeay-
CMOTpeH 4. 1 cT. 3272 u 4. 4 cr. 333 TTIK P® 1 10JKeH COCTaBIISATh He
0oJiee IBYX MECSIICB.

ITo utoram paccMOTpeHUSI YaCTHOM XKajo0bl, MPeACcTaBlICHUS TIPO-
Kypopa cy0 aneaisyuoHHoll UHCManuuu enpase:

* OCTaBUTH OIIpEJEJICHWE Cyaa IMEepBOM MHCTAaHLUMU 0e3 U3MEHEHUS,

KayoOy, mpeAcTaBileHre MPOKypopa 6e3 yIOBIeTBOPEHMUSI;

* OTMEHUTbH OTpeNeSieHUE Cyaa MOJHOCThIO WU B YACTU U Pa3pelluTh

BOITPOC I1O CYIIIECTBY.



Fnasa 16. MPOU3BOACTBO B CYAE
KACCALMOHHOW UHCTAHLINK

§ 1. Ilonamue u cywnocmo Kaccauuonnozo npou3eoocmea

§ 2. Ilpaso na kaccauuonnoe 06xcarosanue

§ 3. Ilopsidok nodauu kaccauuonnoii #caiobot, cooepicanue Haiooot,
6036pauieHue xcaio0ot

§ 4. Ilopsidok paccmompenus KaccauuonHol Hca.i1o00ot

§ 5. Iloanomouus cyoa KaccauuoHHOU UHCMAHUUU U OCHOBAHUSA 045
OmMMeHbL UAU UIMEHEHUS CYOCOHBIX NOCHAHO6ACHUI

§1. MOHATUE U CYLLHOCTb
KACCALWUOHHOIO NPOM3BOACTBA

3HauuTeNIbHBIC TIpe00pa3oBaHNsl, OTPA3UBIINECS HA CYITHOCTH
KaccallMOHHOTO MHCTaHIIMU, CBA3aHbl ¢ DenepaybHbIM 3aKOHOM OT 9 1e-
Kab6ps 2010 r. Ne 353-D3 «O BHeceHUM U3MeHEeHM B ['paxkmaHCKUI
npoiieccyaibHblii Kogeke Poccuiickoit denepativiny.

OcHOGHBIMU 0COOCHHOCMAMU CIAOUN KACCAUUOHHO20 NepecmMompa 00
1 aneaps 2012 e. asasauce:

1) 06beKTOM KaccallMOHHOTO 00XaT0BaHUSI CUUTAIUCH HE BCTY-
MUBIIYE B 3aKOHHYIO CUJTy PEIIeHUS W OTIpeeIeHUs Cyaa IepBOi MH-
CTaHU MU (32 UCKIIOYCHUEM PELICHUM 1 ONpeae/ieHUii MUPOBBIX CY-
neit);

2) neno B MOpSAKE KacCallMOHHOTO MPOM3BOICTBA BCETIa paccMa-
TPUBAJIOCH BBILIECTOSIIIIMM ITO OTHOIIEHUIO K Cyay, pacCMaTpHBaBILIEMY
JIAHHOE JeJI0 T10 IIEPBOI MHCTAHLIMU CYIOM;

3) KaccallMOHHOE IMPOMU3BOICTBO OBLIIO HAIIPaBJIEHO Ha MPOBEPKY 3a-
KOHHOCTU 1 000CHOBAHHOCTHU CyIeOHBIX ITOCTAHOBJICHUI HUXECTOSI-
IIUX CYIOB.

B HacTosIee BpeMs CYIIIHOCTh KacCAIIMOHHOTO MTPOU3BOACTBA CO-
CTOMT B TOM, UTO, SIBJISISICh CTaIMell IpaxkaaHCKOTO IIpollecca, mpe-
CTaBJISIET CO0O0I1 AeATEIbHOCTD Cyda KACCALIMOHHOM MHCTAHIUU 10 IIPO-
BepKe 3aKOHHOCTHU BCTYITMBIIIMX B 3aKOHHYIO CHITY CYIEOHBIX TTOCTAHOB-
JICHUI CydOB IEpBOI, aneJISIMOHHOM U KaCCallMOHHOW MHCTAaHLIWMA,
a TaKKe CylIeOHBIX PUKA30B.

OCHOBHBIE 0COOEHHOCTH COBPEMEHHOM POCCUICKOI CMCTEMBI Kac-
CaIIMOHHOTO MPOMU3BOJICTBA 3aKJII0YAIOTCS B CIICAYIOIIEM:

1) xaccaumoHHas Xajnoba MmogaeTcsl 3aMHTepPeCOBAaHHBIMU JIMLIAMU
Ha BCTYNHUBIIEE B 3aKOHHYIO CUJTy ITOCTAHOBJICHUE CyAa IIEPBOiA, arles-
JISIMOHHON 1 KaCcCallMOHHOM MHCTAHIIUM;
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2) OesSTeTbHOCTh CyIa KacCallMOHHON MHCTAHIIUU — 3TO NESITeNIb-
HOCTB CyJa TpPeTheil MHCTAHIINN;

3) cornacHo ct. 387 I'TIK P® cyn kaccalluOHHOI MHCTAHLIMU IIPO-
BepsIeT TOJIbKO 3aKOHHOCTh CYIEOHBIX TTOCTAHOBJICHUIA;

4) mo obpallleH!s B CyIl KACCAIMOHHOM MHCTAaHIINY HEOOXOIMMO CO-
OJTrofieHME TIpaBUJia 00 MCIOJIb30BAaHUHU alle/UISILIMOHHOTO CITocoba Impo-
BEPKU CYIeOHBIX TOCTAHOBJICHUI

§2. NPABO HA KACCALMNOHHOE OBXAJIOBAHUE

Cybsexmamu npasa na obpauwiernue 6 cyo KaccauluoHHOU UHCMAHUUU
AeaalOmMcs:
* JIMIIa, y4acTBYIOIINE B Iejie,
* JIpyrue JIMlia, €CIM UX MpaBa ¥ 3aKOHHbIE MHTEPEChl HApYILIEHBI CY-

JeOHBIMU MIOCTAHOBJICHUSIMMU.

BepxosHbiit Cyn PO B 11. 4 moctanosineHus [1inenyma ot 11 nekabps
2012 r. Ne 29 «O mprMeHEeHUHN CyJaMy HOPM TPaskIaHCKOTO ITPOLIeCCy-
aJIbHOTI'O 3aKOHOAATEJIbCTBA, PEryJIMPYIOIINX IIPOU3BOICTBO B CYIE Kac-
CallMOHHOM MHCTAaHUMU» PA3bsICHUI, YTO €CJIU CYM aleUISIIMOHHON
WHCTAHIIMK IIPOBEPUJI 3aKOHHOCTh U 000CHOBAaHHOCTh CYIeOHOTO IT0-
CTAHOBJICHUsI Cy/a IIePBOM MHCTAHLIMM U BbIHEC ale/UISLMOHHOE OIlpe-
JieJieHue, CyneOHbIe TTOCTAHOBJICHUS TI0 JIeJTy MOTYT ObITh 00XaJOBaHbBI
B KacCallMOHHOM IIOPsIIKe He TOJIBKO JIMIIOM, I10 3kKajo0e (IIpencTaBiie-
HUI0) KOTOPOTO JIEJIO IIPOBEPSIIOCH CYAOM ane/UISIMOHHON MHCTAHIIUH,
HO U IPYTUMU JIMIIAMU, YIaCTBYIOIIMMU B JAeJie, He TTOAaBaBIINMU
areJUISILIMOHHYIO Kajo00y, a TakKe JIULIaMU, He TIPUBJICYEHHBIMU K y4a-
CTUIO B JieJie B Cylax IepBOil ¥ ane/UISIIMOHHOM MHCTAHIIMIA, €CJIN BCTY-
MUBIIUMU B 3aKOHHYIO CUJTY CyIeOHBIMU TTOCTAHOBJICHUSIMU pa3pelieH
BOIIPOC 00 MX MpaBax WM 00SI3aHHOCTSIX.

[IpencraBuTeNb UMEET IIPAaBO Ha oOpallleHUe ¢ KacCallMOHHOM Xa-
JIOOOM B ciiydae, eclii JaHHOE TTOJTHOMOYME HaJIeXaliuM o0pa3om 3a-
(bukcupoBaHo. OmHAKO Ha 3aKOHHBIX MPEACTAaBUTENICH 1 TIPEeICTaBUTE -
JIeli 110 Ha3HAYeHUIO cyla JaHHOE TPpeOOBaHME HE paCIIPOCTPaHSIETCs.

B ykazanHOM mocTaHOBICHUN C(POPMYJIMPOBAH psii OCOOEHHOCTEIA,
KacamoIuxcs: odopallleHusT MIpoKypopa ¢ KacCallMOHHBIM TIpeacTaBiie-
HUEM:

 T'enepanpHbIil mpokypop Poccuiickoit Denepaliin ¥ ero 3aMecTUTe-

JIM, TIpPOKypop cyobekTa P® BmpaBe 00paTUTBCS ¢ KacCAallMOHHBIM

MpEeaCTaBICHUEM, €CII JIeJI0 ObLII0 BO30YKICHO 110 3asIBIICHUIO TIPO-

Kypopa, IToJaHHOMY B 3alllUTY IIpaB, CBOOO 1 3aKOHHBIX UHTEPECOB

rpaxkaaH, HEOTPeIeJeHHOTOo KpyTa I i nHTepecoB PD, cyobek-

ToB P®, MyHUIIUITAJIBHBIX 00pa30BaHMiA, JINOO IMPOKYPOP BCTYIIUII B

Mpoliecc Il Jayu 3aKTI0YeHMS 10 JIeJTy B CIydasix, KOraa 9To Ipemy-
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cmotpeHo I'TIK P® u nnbiMu deaepaibHbiMu 3aKkoHaMu (cT. 34, 35,
45,4. 3 c1. 376, 4. 3 ct. 377 I'TIK P®). I1pu sTOM 11paBo Ha oOpaiie-
HUE C KacCalMOHHBIM IIpeACTaBJICHMEM HE 3aBUCUT OT (aKThde-

CKOTO0 Y4acTHsI MPOKYypopa B 3aceaHUM CYIO0B MepBOi U (MIn) are-

JIIIAOHHOM MHCTAHIIN;

* KaccallMOHHOE MPEeICTaBJICHUE MOXET ObITh PUHECEHO yKa3aHHbI-
MM JIMLIAMU TaKKe B TOM CJIydae, eCJIM IIPOKYpOp He ObLI IpUBJIeUYEH
cydaMHU TIepBOI M aneJUIIIIMOHHON MHCTAHLIMI K yJ4acTHIO B Jejie, B
KOTOPOM €TI0 y4aCTHe SIBJISIETCST 00s13aTeJIbHBIM B CUITY (heiepaIbHOTO
3akoHa (4. 3 ct. 45 I'TIK P®);

* cydaM TaKKe CJelyeT MMeTh B BUIy, YTO KacCallMOHHOE TIpeICTaBIe-
HUE MOXET ObITh IIPUHECEHO IIPOKYPOPOM B MHTEPECaAX JIMII, HE TIPH-
BJIEYEHHBIX K YYaCTUIO B JeJie, €CIU CyaeOHbIMU MOCTAHOBICHUSIMU
paspelireH Bormpoc 00 nx mpaBax Win oosi3aHHOCTSIX. HeooxonmmocTh
MPUHECEHUs] KacCallMOHHOTO IPeACTaBICHMS B 3alllUTY IIpaB, CBO-
00/ ¥ 3aKOHHBIX MHTEPECOB YKa3aHHBIX JIMLI JOKHA ObITh MOTHUBU-
poBaHa TIPOKYPOPOM TIPUMEHUTEIBHO K TpeOoBaHUSAM 4. 1 cT. 45
I'TIK PO.

Obvexmom KaccauyuoHHo20 00xcalo6anus sIBJISIIOTCS BCTYNUBIINE B
3aKOHHYIO CHJIYy Cy/leOHbBIe TTOCTAaHOBJIEHHS, 32 UCKIIIOUEHUEM MOCTa-
HosieHuit BC P®. CornacHo 4. 2 ct. 376 T'TIK P® cynebHbie mocra-
HOBJICHUSI MOTYT ObITh 00XKaJIOBaHbI B CYJ KaCCAallMOHHOM MHCTAaHLIUU
TIPY YCJIOBUHU, YTO JINIIAMHU, OOpAIIAIOIINMUCS C KaCCAIlMOHHOM XKaJlo-
0011, OB Mcueprianbl MHBIE ycTaHoBIeHHBIE [ TIK P® crioco6sr ooka-
JIOBaHMSI CyAeOHOIr0 ITOCTAHOBJICHUSI 10 IHSI BCTYILJICHUS €0 B 3aKOH-
HYIO CUJTY.

Ilon unsimu cnocobamu o6xcarosanus cyneOHOro MOCTAHOBICHMS
cyla IepBOi MHCTAHLMU corjlacHo nocrtaHoBleHus [Tinenyma BC PD
ot 11 mexadbpst 2012 . Ne 29 B maHHOM cJjiy4yae clieayeT MOHNMAaTh 00Ka-
JIOBaHUE eT0 B alleJUISIIUOHHOM Topsiake. I[Ipu 3TOM MHBIE CTTOCOOBI
00>kaI0BaHUSI TIPU3HAIOTCS MCYEPIIAHHBIMU, €CJIM A0 PAaCCMOTPEHO
CYIOM aIeJUISIIUOHHON MHCTAHIIMU 110 CYIIECTBY M BEIHECEHO arlejuIsi-
IIMOHHOE OITpe/ieJIeHIE.

CynaMm cieayeTr Takxke yauTeiBath, yto ['TIK PP He mpegycMmoTpeHa
BO3MOXHOCTb alleJUISIIMOHHOTI'0 00XXaJTOBaHUS OTIEIbHBIX CYIeOHBIX
aKTOB, OJTHAKO OHU MOTYT OBITH 00XajJOBaHbl B KACCAIITMOHHOM I0O-
psanke. Hampumep, cyaeOHBI MpUKa3 MOXET ObITh 00XKaJlOBaH B CY/,
KaccalmoHHo# uHctaHuuu (1. 1 4. 2 ct. 377 I'TIK PD).

Cpok obpawenus ¢ KaccayuoHHol H#cai000i COCTABISCT IIECTb MeCsI-
IIeB ¢ MOMEHTA BCTYIUICHUS B 3aKOHHYIO CHIIYy O0XKaIyeMOTIo CyaeOHOIo
akta. Brm. 3 4. 1 ct. 379" TTIK PD KaccallMOHHBIE Xaj100a, IpeacTaBiie-
HUe, TTOJaHHbIC TI0 MCTEUCHNUH IIECTUMECSTYHOTO CpOKa, TToIIeXaT BO3-
BpallleHUIO 0€3 pacCMOTPEHUSI I10 CYIIECTBY, €CJIU K HUM He MPUJIO-
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JKEHO BCTYMUBIIIEE B 3aKOHHYIO CHJTY OTIpeNieJIEHUE Cy/la O BOCCTAHOBJIE-
HUU 3TOTO CPOKa.

B cootBerctBuu ¢ 4. 4 cr. 112 I'TIK P® 3asBieHue 3anHTEPECOBAH-
HBIX JIMII O BOCCTAHOBJICHUM MPOMYIIEHHOTO MPOLIeCCyaJbHOIO CpoKa
MOJAETCS B CY, PACCMOTPEBIINIA IEJIO TI0 MIEPBO MHCTAHIINMN.

DTOT CPOK MOXKET OBITH BOCCTAHOBJICH 10 3asBJICHUIO KaK (pu3nye-
CKOTO, TaK 1 I0PUANIECKOTIO JIMIIA Y TOJIBKO B MUCKIIIOUNTEIBHBIX CIIyJasix,
KOIJa Cyl MPU3HAeT YBaXXUTEJIbHBIMM IIPUYMHEI €ro IPOMycKa I10 00-
CTOSITEJIbCTBAM, OOBEKTUBHO MCKJIIOYAIOIIM BO3MOXHOCTD ITOAaYM Kac-
CaLIMOHHOM XaJlIoObl B yCTAHOBJIEHHBII CPOK. B yKa3zaHHOM ITIOCTaHOB-
nenuu [lneHyma pa3bsICHSIETCSI, UTO B OTHOLIEHUU (DU3UYECKUX JIUII,
YYaCTBYIOLLIHUX B Jie/ie, K TAKUM OOCTOSITEILCTBAM, B YACTHOCTHU, MOTYT OT-
HOCUTBCS TsKeJiast 00J1e3Hb, OECITOMOIIIHOE COCTOSIHUE, MHBIE OTHOCSI-
Iuecs K TMIHOCTU 3asiBUTEISI OOCTOSITENTbCTBA, a TAKKe IPYTre He 3aBU-
CAIIME OT JIMIIA OOCTOSATEILCTBA, B CUJTY KOTOPBIX OHO OBLIO JINIIIEHO BO3-
MOKHOCTH CBOEBPEMEHHO 0OPaTUTHCS C KacCallMOHHOM XKaJlo00ii B CY/I.

OpnHako, Takye MMPUYMHBI, KaK HaXOXIeHWe TIPeACTaBUTEISI OpTaHu -
3allM1 B KOMaHIMPOBKE WM OTIIyCKE, CMEHA PYKOBOJIUTEISI OpraHM3a-
1Y JIM0O eT0 HaXOXIeHNe B KOMaHIMPOBKE MJIN OTIIYCKE, OTCYTCTBUE
B IITaTe OpraHMU3alIMU I0PUCTa, HE MOT'YT PaCCMaTpUBAThCI B Ka4eCTBE
YBaXKUTEJIbHBIX IIPUYMH IIPOIYCKA I0PUANYECKUM JIUIIOM CpOKa Kacca-
LIMOHHOTO 00XKaJOBaHUS.

IIpu sTOM cClleayeT UMETh B BUAY IPaBUIIO, 3aKpeIIEHHOE B 4. 4
ct. 112 TTIK P®, coriacHo KOTOpoMmy 3asiBJIeHUE O BOCCTAHOBJICHUU
CpPOKa MOXET OBITh YIOBIETBOPEHO, €CJIN OOCTOSITEIbCTBA, O0OBEKTUBHO
WCKJTIOYAIOIIe BO3MOXHOCTD MTOa4M KaCCAIMOHHBIX XaJl00bl, TIpeI-
CTaBJIEHUS, UMEJIM MECTO B TIepUO HE TO3HEe OJHOTO Tofa CO ITHS
BCTYIUIEHMST 00XaTyeMOTro CyaeOHOTO ITOCTAHOBJIEHUS B 3aKOHHYIO CHUITY.

Kaccanumonnsle xkanoba, TpeacTaBieHUe MOAAI0OTCsI HEIOCpe-
CTBEHHO B CY[l KaCCallIMOHHON MHCTAHLIMU.

Kaccauuonnvie scanroba, npedcmasaenue nodaromces.

* B IIPE3UAUYM BEPXOBHOTO Cyla peCcHyOJIMKHU, KpaeBOro, 00JacTHOIO
cyla, cyna ropoaa ¢enaepajlbHOTO 3HaYEHMSI, Cyda aBTOHOMHOI 00J1a-
CTH, CyJa aBTOHOMHOI'O OKpYyra COOTBETCTBEHHO Ha aIleJUISILIMOHHbIE
oIpe/ieJieHUsI BEPXOBHBIX CYIOB PECIyOIMK, KpaeBbIX, 00JACTHBIX
CYIOB, CYyIOB ropofoB (heiepajbHOro 3HAYeHHUsI, Cyla aBTOHOMHOI
00J1acTH, CyJ0B aBTOHOMHBIX OKPYTOB; Ha amneJUISILIMOHHBIE OTpe/e-
JIEHUSI PaliOHHBIX CYOB; Ha BCTYMUBIIME B 3aKOHHYIO CUIIY Cyne0-
Hble MPUKA3bl, PEIIEHUS U ONpeaeIeHUs] paiilOHHBIX CYI0B M MUPO-
BBIX CyIelf COOTBETCTBEHHO);

* B IIPE3UAUYM OKPYKHOTO ((hJIOTCKOTO) BOGHHOTO Cy/la Ha arleJIIsIIu -
OHHBIEC OIpEeAC/ICHUs] OKPYXKHBIX ((PIOTCKMX) BOCHHBIX CYIOB; Ha
BCTYIIMBIIME B 3aKOHHYIO CHJIy pELlIeHUs 1 OIpeIeeHUsI TapHU30H-
HBIX BOGHHBIX CY/IOB;
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* B cyleOHyI0 KOJUlernio 1o rpaxaaHckuM aejnaMm BC P® Ha mocra-
HOBJIEHUSI TIPE3UMYMOB BEPXOBHBIX CYIOB DPecryOuK, KpaeBbIX,
00JIaCTHBIX CY/IOB, CY/I0B TOPOAOB (heaepaTbHOro 3HaYSHUSI, Cya aB-
TOHOMHOI 00JIaCTU, CYIOB aBTOHOMHbBIX OKPYTOB; Ha areJIsiiuoOH-
HbI€ OMpee/ieHUs] BEPXOBHbBIX CYIOB PECyOIuK, KpaeBblX, 00J1acT-
HbIX CY/IOB, CYJ0B ropo/ioB deaepaabHOro 3HaUEHUS, Cy/1a AaBTOHOM-
HOW 00JIaCTH, CYJIOB aBTOHOMHBIX OKPYTOB, a TAaKXKe Ha BCTYIUBIINE
B 3aKOHHYIO CUJIy PEllIeHUs] U ONpeieieHUs] pallOHHBIX CYI0B, MTPU-
HSTble UMM TIO TIEPBOM MHCTaHILIMM, €CIM yKa3aHHbIE PEIIeHUs U
onpeesieHus1 ObUTM 00KaJIOBaHbI B TPE3UANYM COOTBETCTBEHHO BEP-
XOBHOTO Cylla peciyOI1uKu, KpaeBoro, 00J1IacTHOTO cyaa, cyla ropona
(enepanbHOro 3HauyeHusl, cyaa aBTOHOMHOW 00JacTu, cyla aBTO-
HOMHOTO OKpYTa;

* B CyneGHyI0 KOJUIETHIO 1o aeinaM BoeHHocayxkaux BC P®D Ha mo-
CTaHOBJICHUS MPE3UNTUYMOB OKPYKHbBIX ((DIOTCKMX) BOEHHBIX CY/OB;
Ha areJUISILMOHHBIE OIpeaeeHUs] OKPYXKHBIX ((hJIOTCKMX) BOCHHBIX
CyIOB, a TakKe Ha BCTYIUBIIME B 3aKOHHYIO CWJIY PEIIeHUs U OIpe-
JIeJIeHUs] TApHU30HHBIX BOEHHBIX CYIIOB, €CJI YKa3aHHbIEe CyleOHbIe
MOCTaHOBJICHUSI ObUIM 00KaJIOBaHBI B IPE3UANYM OKPYKHOTO ((hJIOT-
CKOTr0) BOEHHOTIO Cy/a.

Takum o6pa3oM, cylbl KacCallMOHHOW MHCTAHIIUU — 3TO MPE3UaU-
YMbI CyI0B cyObeKTOB PD, B ToM uKciie OKpYKHbBIX ((PIOTCKUX) BOCH-
HBIX CY/IOB, a Takxke cyneoHbie Kojieruu BC P®. C yueToM TOTO, 4TO
Kaccaluii MOXeT ObITb HECKOJIBKO, CleIyeT YUYUThIBATh, UYTO CYAOM
«TIepBOIi» Kaccaluu sIBAseTcs Mpe3uanuyM cyaa cyonekra PD, a cynom
«BTOpOi» Kaccauuu Cyne6Hast koserust BC P®.

§3. MOPAAO0K NOAAYM KACCALIMOHHOW XANOBHI,
COAEPXXAHUE XAJ10Bbl, BOSBPALLEHUE XAJ10BbI

Kaxk paHee ObLI0 OTMEUYEHO, HEIIOCPEACTBEHHO B CYJ KacCallMOH-
HOIl MHCTAaHILIMU MOAAIOTCS KaccallMOHHas Xajnoba, mpeacTaBieHue,
KOTOpBIE B 00513aTEILHOM TTOPSIKE OJDKHA CONECPXKATh:

1) HauMeHOBaHUeE cyla, B KOTOPbIi OHY MOOAI0TCS;

2) HaMMeHOBaHMe JINIIA, TTOJAIOIIETO Xaja00y, MpeACcTaBICHUE, ero
MECTO XXUTEIbCTBA WM MECTO HAXOXACHUS U MPOLIECCYaTbHOE MOJIOXE-
HUeE B AeJe;

3) HauMeHOBaHMS APYTUX JIUI, YIACTBYIOIIUX B AcJC, X MECTO KU-
TEJIbCTBA WJIM MECTO HAXOXIECHUS

4) yKazaHue Ha CyIbl, pacCMaTpMBaBIlIMe OEJ0 MO MEPBOM, ares-
LUOHHON MJIM KacCallMOHHOM MHCTAHIIUM, U COACpKAHUE MPUHSITHIX
UMM PELLICHUN;

5) yKa3aHue Ha cyAeOHbIe TOCTAaHOBJIEHMSI, KOTOPbIE 00XKaIYIOTCS;
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6) ykazaHue Ha TO, B UeM 3aKJII0YAIOTCSI JONYILIEHHbIE CyIaMu CYIle-
CTBEHHBIE HapyIIeHUSI HOPM MaTepHabHOTO TIpaBa WM HOPM ITpoliec-
CyaJIbHOI'O IIpaBa, MOBJIMSBILIKME HA UCXOJ JAeJa, C IPUBEICHUEM 10BO-
JIOB, CBUIIETEJILCTBYIOIINX O TAKUX HAPYIICHUSIX;

7) mpockOy JIMlia, TTOAAIOIIETO XKajao0y, ITpeaCcTaBIeHHE.

Kpome mpouero, ciienyeT OTMETUTh, YTO B KaCCallMOHHOM Xano0e
JILA, He IPUHMMABILIEro y4acTusl B Iejie, JOJIKHO ObITh YKa3aHO, Ka-
KM€ MpaBa WM 3aKOHHBIE MHTEPECHI 3TOTO JIMIla HapyllIeHbl BCTYITMB-
IIMM B 3aKOHHYIO CUJTY CYI€OHBIM OCTAHOBJICHHUEM.

Ecnu xaccanmoHHbIe Xano0a, MpeacTaBlIeHUe paHee MOIaBalCh B
CyII KacCallMOHHOW MHCTAHIIMM, B HUX JOJDKHO OBITh YKa3aHO Ha TIPH-
HSITOE 110 3Kaj100e, MPeACTaBICHUIO PeIIeHNUE.

KaccaumonHnag xajo6a mokHa ObITh MOANMKUCAHA JIMIIOM, TT01al0-
IIUM Xayio0y, WJIM ero TipencTtaBuresieM. [1peacraBieHne JOKHO OBITh
MOIMNKCAaHO IIPOKYPOPOM MMEIOIIMM Ha TO COOTBETCTBYIOIIME ITOJTHO-
MOYUS.

K kaccauuonnoii scaiobe 004xcHbt ObLmb NPUAONCEHDL:

* JIOBEPEHHOCTb WU APYTOi JOKYMEHT, YIOCTOBEPSIOIINE TOTHOMO-
4y MPeACTaBUTEIsSI, €CJIN XKajio0a 1oIaeTCs IIPeICTaBUTEIIEM;

* 3aBepEHHBIC COOTBETCTBYIOIIMM CYIOM KOITMU CYIeOHBIX TIOCTAHOB-
JIEHUI, IPUHSITBIX T10 ey

* KOIIMM KaCcCallIOHHOM XaJIOObI 10 YMCIIY JIML, YYaCTBYIOLIMX B AcJIE;

* JIOKYMEHT, TIOATBEPXKIAIOIIMIA YIIJIaTy TOCYIAPCTBEHHOW MONUIMHBI B
YCTaHOBJICHHBIX 3aKOHOM CJIy4yasiX, TIOpsIIKe 1 pa3Mepe WK IpaBo Ha
MOJIy4eHHUeE JIbIOThI I10 YILIaTe rOCydIapCTBEHHOM MOLIMHbI, TUOO Cy-
JIeOHOE TIOCTAaHOBJIEHHWE O TIPEIOCTABICHUN OTCPOYKU, PACCPOUYKY €€
YIUIaThI WIM 00 YMEHBIIIEHUH pa3Mepa rocy1apCTBEHHOM ITOIIINHBL.
BaxHoii 0cO0eHHOCTBIO Cyla KacCallMOHHOM MHCTAHLIUU SIBJISICTCS

TO, UTO HecoOJIIoAecHNEe TPeOOBAHMI 10 COAEPKAHUIO U ODOPMIICHUIO
KacCalMoOHHOI KaJo0bl, TIPEICTaBICHUS SIBIISIETCSI OCHOBAHUEM JUIST X
BO3BpalleHUs.

OcHosanuem 045 6036pauleHUs KACCAUUOHHOU Hcaa00bl, npedcmasie-
HUA makxice A6AAIOMCA CAyHal, Ko20a:

* KaccallMOHHBIE Xajio0a, IpeACTaBIeHNe MOJAHbI JUIIOM, HE MMe-
IOIIMM IpaBa Ha oOpalleHne B CyI KaCCALIMOHHON MHCTAHIINN;

* TIPOITYIIEH CPOK OOXaJIOBaHUSI CyIeOHOIO ITOCTAaHOBJIEHUsI B Kacca-
LIMOHHOM IOpsIIKE U K KacCallMOHHBIM XaJloOe, MPeACTaBICHUIO He
MPUJIOXKEHO BCTYIIMBIIEE B 3aKOHHYIO CUILY OIIpe/ieJIeHIE CyIa O BOC-
CTaHOBJICHUHU 3TOTO CPOKa;

* MOCTYIMWJa Mpoch0a O BO3BpaILlEHUU WJIM 00 OT3bIBE KacCallMOHHBIX
JKaJIOOBI, MIPEICTABICHUS;

* KacCallMOHHBIC Kajo0a, TIpeACTaBIICHWE TOMAHBI C HapyIICHUEM
TIpaBWJI MIOJICYTHOCTH, YCTaHOBIeHHBIX cT. 377 TTIK P®.
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KaccanuonHas xajnoba, TipeacTaBicHre Bo3BpamaTcsa B 10-1HeB-
HBII CPOK CO JTHS MX MOCTYIUICHUS B CyIl KaCCAallMOHHOW MHCTAHIIUH.
Bo3sBpaiieHre KaccallMOHHOM XKaja00bl, IPeICTaBIeHUs BIeUET 3a CO-
0011 BO3BMOXHOCTh ITOBTOPHOTO OOpaIlleHUs C 3KaJlo00ii, TpencTaBie-
HUEM TOoCJIe YCTpaHeHUST 00CTOSITENILCTB, TTOCIYXXUBIINX OCHOBAHUEM
IUIsT Bo3BpalleHuss. OQHaKO 3TO BO3MOXKHO B IIPEIYCMOTPEHHbIN 3aK0-
HOM ILIECTUMECSIYHBIN CpPOK KaCcCalMOHHOI'O 06)KEUIOBaHI/I$I.

§4. MOPANOK PACCMOTPEHNS KACCALMOHHOW XAJIOBbI

Paccmotrpenue xkano0bl B cyie KacCallMOHHON MHCTaHIIUM OCY-
LLIECTBJISICTCS B IBA 3Tama:

1) paccMoTpeHMe KajJo0bl ¢ LEJbI0 pa3pelieHnsT BOIpoca o Tepe-
Jlaye KacCallMOHHOM Xajo0bl IJIsI paCCMOTPEHUS B CyAeOHOM 3acena-
HUM KAaCCAllMOHHOM MHCTAHLIUY;

2) pacCMOTpEeHUE KacCallMOHHOM Xajlo0bl B CyIeOHOM 3acelaHuU.

Ha mepBoM 3Tamne cynbs, n3ydast KacCallMOHHYIO Xano0y, MOXeT
IIPUHSATDH pellieHre 0 HEOOXOAMMOCTU UCTPeOOBaHMUsI BCeX MaTepUaioB
nena. Pewmenue 06 ucmpebosanuu deaa cyo moxcem npuHAms 8 cAe0yIOUUX
cayuasx:

* eCJIM IMPEACTaBICHHBIX B Cyl KAacCallMOHHOM MHCTAHLUM TOKYMEH-
TOB HEJOCTATOYHO JIJIST pa3pelieHus BOpoca O HAIMIUU WK OTCYT-
CTBMM OCHOBaHUI ITepecMOTpa 00XKalIyeMOoTo CyleOHOro akTa B I10-
psiIKe KacCalOHHOIO IPOM3BOACTBA;

* B CJlyyae YCTaHOBJICHMSI OCHOBAHMI IS OTMEHBI 00XXaJIyeMoro cy-
NeOHOTO aKTa.

B nensix cobmoaeHnst pa3yMHbBIX CPOKOB CYIOIIPOU3BOICTBA 3aIIpOC
cyabu 00 UCTPeOOBaHUHM JieJia MOICXKUT He3aMeUTUTEIbHOMY MCITOJ-
HeHMIO cynoM. B ciydae mctpebGoBaHMs feia Cynbsi BIIpaBe MPUOCTaHO-
BUTb UCIIOJIHEHHUE PEIICHUS Cyla 0 OKOHYAHUS IIPOU3BOJCTBA B CyIe
KaccallMOHHOM nHcTaHIMKU. OTHAKO, 3TO BO3MOXHO TOJILKO IPY HaJ-
YU MPOCKOBI 00 3TOM KaccaTropa B KacCallMOHHOM XajloOe, mpencTaB-
JICHUU WA MHOM XOJaTaliCTBe.

ITpu 3TOM BOIPOC O NMPUOCTAHOBJIEHUU UCTIOJIHEHUST 00KaTyeMOro
B KacCallMOHHOM MOPSIIKE CyIeOHOTO MOCTAHOBJICHUS B 3aBUCUMOCTH
OT MOMEHTA ITOCTYIUICHUsI TaKOil IMPOChObI MOXKET pa3pellaThCs Cyabeid
100 OMHOBPEMEHHO C MCTPEOOBAaHUEM JieJia, JINOO TMocie ero ucTpedo-
BaHUS, HO 10 OKOHYAHUS ITPOM3BOACTBA B CyJe KacCallMOHHON WH-
craHuu. O IPUOCTAaHOBJICHUY UCTIOJIHEHUST PEIICHUST Cya CYIbeil BbI-
HOCUTCSI OIIpe/ieJieHIE, KOTOPOe 00XKAIOBAHUIO He MOIEXMUT.

Ecnu vcnonHeHue pelieHus cyia pUoCTaHaBIMBaJlOCh, TO B CITy-
yae, KOraa Iocjie M3YYeHUs JTOBOMOB KaCcCallMOHHBIX XKaJo0bl, IIpe-
CTaBJICHUSI 10 MaTepuaiaM Jiejia CyAbeil BBIHECEHO OIlpejiesieHue 00 OT-
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Kaze B Tepenaye ajao0obl, MpeacTaBIeHus ISl pACCMOTPEHUs B Cyie0-
HOM 3acellaHUM cyaa KacCallMOHHOW MHCTAaHLIUMU, B PE30JIOTUBHOMI
YacTU OIpeaesieHUsI CyIbU TOJKEH OBITh pa3pelleH BOIIPOC 00 OTMEHE
MIPUOCTAHOBJICHUS UCITOJTHEHMS pellicHus cyaa. Ecim ke cynbeit BhIHEe-
CEHO OMpeesieHUe O Tepenaye KacCallMOHHOM Xajo0bl, TIpeacTaBie-
HUS C IeJIOM IIJIsi paCCMOTPEHMS B CyleOHOM 3acenaHuu, 00 OTMEHE
MMPUOCTAHOBJICHUS UCITOJTHEHMS PEIICHUsI Cyda YKa3bIBACTCS B pEe30JI0-
TMBHOM 4aCTU MOCTAaHOBJIEHMS (OIIpeIeSIeHNs ) Cyla KacCallMOHHOM MH-
CTaHIIMK, BBIHECEHHOI'O B CYIeOHOM 3acedaHNMN.

Cpoku pacCMOTpPEHHST KaCCallMOHHON KaJloObl HA MEPBOM dTare
ycraHoBieHsl cT. 382 I'TIK P®. B cyne kaccalmOHHON MHCTAHIIMU, 32
nckimoyeHneM BC P®, kaccanmmoHHbIe Xajioba, IpeacTaBiIeHne pac-
CMaTpUBAIOTCS TIpeaceaaTe/ieM WM 3aMeCTUTENIeM MpelcenaTesis COoT-
BETCTBYIOIIETO Cyaa JU0O Cyabell TaHHOTO Cyla B CPOK, HE MpeBbIlIa-
IOIIMIA OMHOTO Mecslla, €CJIM AeJI0 He ObLIO UCTPeOOBAaHO, U B CPOK, HE
MPEeBBIIIAIOIINI ABYX MECSILEB, €CJIU AeJIO0 ObUIO UCTPeOOBAHO, HE CUM-
Tast BpeMEHU CO AHsI MCTPeOOBaHMS Jeja 10 THS €ro MOCTYIIEHUS B CYI
KaccaunoHHo# nHcTaHIMK. B BC P® kaccanmoHHbIe Xaimoba, Tpe-
craBjeHUe paccmaTpuBalotcs cynbeilt BC PD B cpok, He IIpeBhIIIAIOLINIA
JIBYX MECSIIIEB, €CIU IeJ0 He ObLI0O NCTPpeOOBaHO, U B CPOK, HE MPEBHI-
MIAIOIINI TPeX MECSIIEB, €CIIM JIeJ10 ObUIO MCTPEeOOBAaHO, HE CUMTAs Bpe-
MEHU CO JHSI UCTpeboBaHus AeJia 10 AHs ero noctyiuieHus B BC PO.

CrnenyeTt oOpaTUTh BHUMaHME Ha ocoObie mojHoMouns [Ipencena-
tensgs BC u ero 3amecturelis B cyne KaccalluOHHOM MHcTaHumu. [1pen-
cenatesib BC PD, ero 3amecTuTelb B Cilydae UCTpeOOBaHUsI ejia C yue-
TOM €T0 CJIOXHOCTH MOTYT MPOJIUTh CPOK PACCMOTPEHUST KacCallMoOH-
HBIX KaJ100bI, TIPEICTaBICHUS, HO He 00Jjiee YeM Ha JBa Mecslla.

3aBepiaeTcs IepBbIil 3Tan 100 olpenaeaeHrueM 00 OTKa3e B Iepe-
Jlaye KacCallMOHHbBIX XKaJloObl, TIPEACTABICHUS JJIsI PACCMOTPEHUSI B Cy-
NeOHOM 3aceTaHNM Cy/a KacCalluOHHOM MHCTAaHIIMU, €CIM OTCYTCTBYIOT
OCHOBaHUS ISl IIEPECMOTpa CyAeOHBIX ITOCTAHOBJIEHU B KacCallOH -
HOM TIOpSIIKE JTMOO OTpeesieHUeM O Tiepeiaye KacCallMOHHBIX XaJloObl,
TIPEACTABICHUS C JIeJIOM JIJISI pACCMOTPEHMSI B CyIeOHOM 3aceflaHuH cyna
KaccallMoHHO# nHcTaHuu. [1pu 3ToM ompeneiieHre 00 OTKa3e B Iepe-
Jlaye KacCallMOHHbBIX XKaJloObl, TIPEACTABICHUS JJIsI PACCMOTPEHUS B CY-
NeOHOM 3acelaHnM cyna KacCalluOHHON MHCTAaHIIUM O(OpPMIISIETCS T10
npasmiiaM cT. 383 I'TIK P®, a onpeneneHune o nepenade KacCallMOHHBIX
JKaJIOOBI, TIPEACTABICHUS C ASJIOM IS pACCMOTPEHUS B CyIeOHOM 3ace-
JAHWM CyJa KacCallMOHHOM MHCTaHIMH 110 TipaBuiaM cT. 384 T'TIK P®.

B mannoit cutyanum 4. 3 c1. 381 I'TIK P® takke nanenser [Ipence-
natenst BC PO u ero 3aMmectutelist 0co0bIMU MojiHOMounsiMu. [Ipence-
nateib BC P, ero 3aMecTuTeNb BIIpaBe He COTJIACUTHCS ¢ OTIpeaese-
HueM cyabn BC P® 006 oTkKase B mepenade KacCallMOHHBIX XKaJlOOBI,
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MIpeICTaBICHMS IJISI pACCMOTPEHUS B CyAeOHOM 3aceJaHNM Cyaa Kacca-
OWOHHOW WHCTAHIINM W BBIHECTU OIpeeIeHNE O €T0 OTMEHE U Tiepe-
Jlaye KacCallMOHHBIX XKaJIOOBI, TTPEACTaBIICHUS C IEJIOM JIJIsI pacCMOTpe-
HUSI B CyIeOHOM 3aceaHuU Cyjia KacCal[MOHHOW MHCTAHIINU.

IToce BeIHECEHMS OMpenesIcHNs O Mepemaye KacCallMOHHBIX Ka-
JIOOBI, TIPEACTABIICHUSI C IEJIOM JUIST pACCMOTPEHUS B CyIeOHOM 3acena-
HUU Cylla KACCALIMOHHOM MHCTAHIINM CYI KaCCAallMOHHOM MHCTAHIINMN:

* HaIpaBJseT JUIaM, YIaCTBYIOIINM B JieJie, KOIIUM OIIPENeICHUS O
repenade KacCallMOHHBIX 3KaJ00bI, TTPEACTABIICHUS C IEJIOM JJIS pac-
CMOTpPEHMSI B CyAeOHOM 3acefaHUM Cylda KaCCallMOHHOM MHCTaHIIUU
¥ KOTINM KaCCAIIMOHHBIX KaJIOOBI, TIPEACTABICHMNS,;

* Ha3HayaeT BpeMsl paCCMOTPEHMSI KacCallMOHHBIX XKaJloObl, MPeacTaB-
JIEHUS C JIeJIOM B CyIeOHOM 3acefaHUu Cyaa KacCallOHHOM MHCTaH-
UM ¢ YIETOM TOTO, YTOOBI JINIIA, YIACTBYIOIINE B JIeJIe, MMEIIA BO3-
MOXHOCTB SIBUThCSI Ha 3aceJaHNe, M M3BEIIaeT UX O BpeMEHU U MeCTe
paccMOTpEeHUsI KaccallMOHHOI kajoOnl, TpencTaBieHusi. HesiBka
M3BELICHHBIX JINIL HE TIPEIISITCTBYET pACCMOTPEHUIO JIea.

I'TIK P® He npemycMoTpeHa BO3MOXHOCTD ITOAA4YM JIMIIOM, IO Kac-
CallMOHHOI1 XKajlobe KOTOPOIro BEIHECEHO OIIpelesieHue CyIbU O mepe-
Jlaye Xajo0bl ¢ JEJIOM JIJIST paCCMOTPEHMS B CyIeOHOM 3aceIaHUM CyIa
KacCalMOHHOW WHCTAHIINU, JOMOJHEHW K KaccallMOHHOM Kajrobe.
BwmecTte ¢ Tem, ucxoast u3 HEOOXOAMMOCTH COOJIIOASHUS TIpaBa 3asiBU-
TeJIsI Ha CIIpaBeIInBOE CyleOHOe pa30UpaTeIbCTBO, TAaPaHTUPOBAHHOTO
n. 1 cr. 6 KoHBeHLIMK O 3alUTe IIpaB YeJI0BEeKa U OCHOBHBIX CBOOOI,
B cllyyae MoJayu JUILOM, 110 KaCCAlLIMOHHOM kalobe KOTOPOro BbIHE-
CEHO oTpeaesicHe CyIbHM O ¢ Tepeaayue ¢ AeJIOM IS pAaCCMOTPEHUS B
CyIeOHOM 3aceJaHUN cyda KacCallMOHHOM MHCTAaHIIMKM Y Ha3HAUYeHO Cy-
JIeOHoe 3acelaHue, JOMOJIHEHMI K 3TOM XKajlobe OHU IIPUOOIIAIOTCS CY-
JIOM K TIOJAHHOM paHee KaccallMOHHOMU Xaynobe. B aTom ciyuae cynm pe-
IIIaeT BOIPOC O HEOOXOIMMOCTH HaTIpaBJICHUS KOITWIA TIpeICTaBICHHBIX
JIOKYMEHTOB JINIIaM, YJaCTBYIOIIVM B JIeJI€.

CpoKHM paccCMOTPEHUST KaCCAllMOHHBIX XaJI00bI, IIPEACTABICHMS 3a-
BUCST OT YPOBHS CyIa, B KOTOPOM OCYIIIECTBIISIETCS KacCallMOHHOE TIPO-
n3BoacTBo. KaccamonHble Xanoba, TpelcTaBlIeHue ¢ JeJIOM paccMa-
TPUBAIOTCS CYIOM KacCallMOHHOI MHCTAHIIUU B CyAeOHOM 3acedaHUU
He 6ojiee yeM Mecsil, a B BC PO — He OoJiee yeM aBa Mecsd1ia co THSI
BBIHECEHMSI CYyIbell OTpeaeeHNsI.

KaccannoHHbIe kanoba, TIpeacTaBaeHUe ¢ AeJOM, pacCMaTpuBa-
eMBle B KacCallMOHHOM TMOpPSIKe B IPEe3NIUYME COOTBETCTBYIOIIETO
cyna, TOKJIaabIBaloTCd MpeaceaaTe]IeM Cylaa, ero 3aMeCcTUTENIeM WIIU 110
MX ITIOPYYEHUIO MHBIM YICHOM IIpe3uanyMa Jubo paHee He y4acTBOBAB-
IIUM B paCCMOTPEHUH JIeJIa IPYTUM Cynbeit 3Toro cyma. Cynbsa-ToKIam-
YUK M3JIaraeT 0OCTOSITENIbCTBA Jiela, COJAepKaHNe CyIeOHBIX ITOCTAHOB-
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JIEHUI, MPUHSTHIX MO AEJTy, TOBOJIbl KACCALIMOHHBIX KaJI00bI, TIPEICTaB-
JICHUsI, TTOCIYXXHBIIIME OCHOBAHUSIMMU JUISI TIEpeladr KacCcallmOHHBIX
2Kaj100blI, IIPEICTaBIICHNS C IEJI0M JIJII pACCMOTPEHUsI B CyAeOHOM 3ace-
JIAHUU cyJa KacCalluOHHOW MHCTAHIIUU.

Jluma, yyacTBylolue B ejie, UX MpeACTaBUTEIN, MHbIE JIN1IA, TI0IaB-
IIKe KacCallMOHHBIE XKajao00y, MpeAcTaBIeHUE, eCJIM UX IIpaBa U 3aKOH-
HbI€ MHTEPEChl HEITOCPEACTBEHHO 3aTParuBaloTCs 00XalyeMbIM cyneo-
HBIM TIOCTAaHOBJIEHMEM, TIPU UX SIBKE B Cy/IeOHOE 3aceiaHre BIIpaBe 1aTh
00bsiICHeHUs T10 Aeity. I1lepBbIM naeT oObsICHEHUE JIUIIO0, TToAaBIIee Kac-
callMOHHBIE Xano0y, npeacTtaBiacHue. Ecim ¢ KaccallmoHHO Xano0oit
00paTuInuCh 00e CTOPOHBI, TO MEPBBIM AAET OOBSICHEHUST UCTEII.

IIpu paccMOTpeHMU KacCallMOHHBIX XKaJl00bl, IIPEACTaBICHUS C Jie-
JIOM CyJl KacCallMOHHOM MHCTAaHLMK He BIIpaBe UCCIIEA0BAaTh HOBBIE J0-
Ka3aTeJIbCTBA, a TAKXKE YCTAHABIMBATD WM CYUTATh TOKA3aHHBIMU 00-
CTOSITEILCTBA, KOTOPbIE HE ObLIM YCTAHOBJIECHBI JIM0O0 ObLIM OTBEPIHYTHI
CYIOM IIEPBOM WX aneJUIIIUOHHOM MHCTAHIIMU, IIPeIpeliaTh BOIIPOCHI
0 JOCTOBEPHOCTH MJIM HETOCTOBEPHOCTHU TOTO WJIM MHOTO JTOKa3aTesb-
CTBa, IPEUMYIIECTBE OJHUX 10KA3aTeJbCTB Mepea ApyruMu. Bmecre ¢
TeM, eCJIU CyJ KacCallMOHHOM MHCTAHLIMM MPUIET K BLIBOAY O Hapylle-
HUM HUZKECTOSIIIMM CYIOM TpaBUJ OLIEHKM J0Ka3aTeIbCTB, TO B 9TOM
cyJae CyHI YYMTHIBAeT 3TU OOCTOSITEIbCTBA IMPU BHIHECEHMU Kaccally-
OHHOTIO IMIOCTAaHOBJICHUSI (OMpEeaAeICHMUST).

CyneOHbIe TIpeHNsT B CyIeOHOM 3aceJaHNM CyIa KacCallMOHHOM MH-
CTaHIIMK HE IPETyCMOTPEHBI.

ITo pesyabTaTaM pacCMOTPEHUS KaJd00bl CyJ KacCallMOHHOW WH-
CTAaHLIMU TPUHUMACT PellIeHNE TTPOCTHIM OOJBITMHCTBOM T0OJI0cOB. [1pu
PaBHOM KOJIMUECTBE I'OJIOCOB, ITOJAHHBIX 3a MEPECMOTp JieJIa U IIPOTUB
€ro IepecMoTpa, KaccallMOHHBIE Xajio0a, MpeACcTaBIeHUE CUMTAIOTCS
OTKJIOHCHHBIMU.

CruenyeT Takke OTMETUTh HEKOTOPhIe 0COOEHHOCTH, TIPEIyCMOT-
pEHHBIE CT. 386' TTIK P® mwist paccMOTPEHUsT KacCallMOHHBIX KaJloO0Bbl,
MpEeACTaBICHUST HAa BCTYMUBIINE B 3aKOHHYIO CUJTy CyIeOHBIN MpUKa3 1
pellieHue cyaa 1o Aey, paCCMOTPEHHOMY B MOPSIAKE YIPOIIEHHOTO
Mpou3BoACcTBa. B 3TOM ciiy4yae paccMOTpeHMe KacCallMOHHBIX XKaJlOObI,
MpeaCcTaBJeHUsT OCYIIECTBIsIETCSI 03 BhI30Ba JIMI, YYaCTBYIOIIUX B
nene. OmHaKo 3aKOHOM TIPEIyCMOTPEHO TOJI0XEHHWE, KOTOPOe MPeao-
CTaBJISET IIPaBO CyIy C YYETOM XapaKTepa U CJIIOXKHOCTU pa3peliaeMoro
BOIIPOCA, a TAKXKe JTOBOJOB KACCALIMOHHBIX XKaJ00bI, IPeACTaBICHUS 1
BO3PaXXEHUI OTHOCUTEJILHO HUX BBI3BATh JIMII, YYACTBYIOIIUX B JeJIE,
B cylneOHOE 3acegaHue.

Cyn KaccallMOHHOM MHCTaHLIMY HaIpaBIsieT JuLaM, Y4acTBYIOIIUM
B JieJie, KOTIMM OMpeneeHus O Mepeaaue KacCallMOHHBIX XKalo0Hl,
MpeACTaBICHUS C IEJIOM IIJIsI PACCMOTPEHUS B CyeOHOM 3acelaHuu
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cyla KacCalMOHHOM MHCTAHLUMU UM KOIUU KAacCAaLlMOHHBIX Xaa00bl,
MpeacTaBeHUST M Ha3HAaYaeT BpeMsl pACCMOTPEHMST KacCallMOHHBIX JKa-
JIOOBI, TIpeACTaBICHUS C IeJIOM B CyleOHOM 3acelaHMU Cyaa Kaccalll-
OHHOI MHCTAHLIMK C YYETOM TOTO, YTOOBI JIMLIA, YYACTBYIOILLIME B JeJie,
MMEU BO3MOXHOCTh HATIPAaBUTh OOBbSICHEHUS 110 JCITY.

§5. MOJIHOMO4YUSA CYAA KACCALIMOHHOW UHCTAHLUM
N OCHOBAHKNA 419 OTMEHBI WA USMEHEHWUSA
CYAEBHbIX NOCTAHOBJIEHWH

A”Hamu3 1. 6 4. 1 ct. 378 u cr. 387 I'TIK P® maeT BO3MOXKXHOCTD
cIeslaTh BEIBOI O TOM, UTO CYJI KacCallMOHHOW WHCTAHIIMM ITPOBEPSET
3aKOHHOCTb BCTYIIMBIIEro B 3aKOHHYIO CUIIYy cyaeOHoro akrta. B ct. 387
I'TIK P® 3akpermieHo, YTO OCHOBAHUSIMU ISl OTMEHBI WJIM U3MEHEHMUSI
CyIeOHBIX TTIOCTAHOBJICHWI B KaCCAIITMOHHOM ITOPSIIKE SIBIISTIOTCS CYIIIe-
CTBEHHBIE HapyIIeHWSI HOPM MaTepHaJbHOTrO IIpaBa WM HOPM IIpoliec-
CyaJIbHOTO IpaBa, KOTOPbIe IMOBJIMSIN Ha UCXO/ Jejia U 0e3 ycTpaHEeHUsI
KOTOPBIX HEBO3MOKHBI BOCCTAHOBIICHIE U 3alllTa HApYIICHHBIX TIPaB,
CBOOOJI M 3aKOHHBIX MHTEPECOB, a TAKKE 3allluTa OXPaHsIeMbIX 3aKOHOM
MyOJIMYHBIX HHTEPECOB.

[TpoBepka 3aKOHHOCTH 00XaTyeMOro CyIeOHOTO IMTOCTAaHOBJICHUS
OCYIIIECTBJISIETCS B IIpeneliax JOBOAOB KacCallMOHHBIX XKajJo0bl, TIpe/ -
craByieHusi. BMecTe ¢ TeM ciieayeT MUMeThb B BUIY, YTO CYJ KacCallOH-
HOI MHCTAHIIUM HE CBSI3aH JOBOJAMM, U3JIOKCHHBIMU B KaCCAIIMOHHBIX
>Kajiobe, TIpeACcTaBIeHUH, €CJIM OH MPUAET K BBIBOMY, UTO B MHTEpECax
3aKOHHOCTM HEOOXOIMMO BBIATM 3a Mpeaelibl 3TUX HO0BOAOB. B ciayyae
€CJIM CY/ BBIMAET 3a TMpenesibl JOBOAOB XaJ00bl, TO eMy HeOOXOIMMO
yKa3aTh MOTUBBI COOTBETCTBEHHO B MOCTAaHOBJIEHUU WJIU ONpEIeICHUN
B 3aBUCUMOCTH OT TOTrO, KaKOi YpOBEHb Cy/a SIBJISUICS CyIOM Kaccalll-
OHHOI uHcTaHuMu. [Ipe3uauym cyna KaccallMOHHOW MHCTAHIIUM TIPU -
HUMAaeT HOCMaHno8.ienue TI0 pe3yabTaTaM pacCMOTPEHUsT KacCallMOHHBIX
KaJloObl, mpeacTraBiecHus, a CyneOHast KOJUIETHUS 110 IPaXKIaHCKUM Je-
gam BC P® u Cyne6Hast KoJuterusi 1o neiam BoeHHocayxaimux BC PO
BBIHOCSIT onpeodeaeHust.

Iloanomouusamu cyoa KaccauuoHHOU UHCIMAHUUU AGAAIOMCA:

1) ocmasums nocmanoeaenue cyoa nepeoil, aneAiAyUOHHOU Uil Kacca-
UYUOHHOI UHCMAHUUU 0e3 U3MEeHeHUsl, KacCaAuUoHHbLe Hcai00y, npedcmasie-
Hue 0e3 y006.1emeopenus. DTO TOJHOMOYME CY[ UCIIOJb3YEeT B TOM CIIy-
yae, e€CJIM COIJIaceH ¢ 00KaJyeMbIM CyIeOHbIM aKTOM U IIPU IIPOBEPKE
3aKOHHOCTHM 00XaJyeMOTo CylIeOHOro akTa He HallleJl OCHOBaHUM IS
ero orMeHBI. CormacHo 11. 8 4. 1 ¢T. 388 IT'TIK P® cyn momkeH copmy-
JIMPOBAaTh MOTUBbLI, 10 KOTOPBLIM OH IPUILE] K CBOUM BBIBOJIAM,
W CCBUIKY Ha 3aKOH, KOTOPBIM PYKOBOJICTBOBAJICS;
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2) ommenums nOCManosaenue cyoa nepeoli, aneAtAYUOHHOU Uil Kacca-
YUOHHOU UHCMAHUUU NOAHOCMbIO AUGO 8 HACMU U HANPABUMb 0€40 HA HO-
60e paccmompenue ¢ coomeemcmeyrowiuil cyo. [1pu HanpaBIeHUHU Iefa
Ha HOBOE PacCMOTPEHHUE CyJl MOXET yKa3aTh Ha HEOOXOAMMOCTb pac-
CMOTpPEeHUs lieJla B MHOM cocTaBe cyleil. OTMeHy 00xkanyemMoro cyieo-
HOTO aKTa BJIeYET 32 COOOI yCTaHOBJIEHUE CYILIECTBEHHbBIX HapyIlIEHU
HOPM MaTepUaIbHOTO MpaBa UM HOPM TPOLECCyabHOTO TIpaBa, KOTO-
pble MOBIMSUIM HA UCXOJ ieJia U 0e3 yCTpaHeHUsI KOTOPhIX HEBO3MOXHBI
BOCCTAHOBJIEHME U 3alllMTa HApYLIEHHBIX MpaB, CBOOOA M 3aKOHHBIX
WHTEPECOB, a TAakXKe 3alllUTa OXPaHSIEMbIX 3aKOHOM IMyOJUYHBIX UHTE-
pecoB. YKa3zaHHbIE HapyIIeHUsT HOCSIT HEYCTpaHMUMBII XapakTep, TpeOy-
€TCsl YCTAHOBJIEHUE HOBBIX IOPUINYECKUX (hAKTOB, MPEACTaBIeHUE HO-
BBIX JIOKA3aTeJIbCTB WM MOBTOPHOE UCCIIEIOBAHUE UMEIOIIIUXCS;

3) ommenums nocmanogienue cyoa nepeoil, aneAlAUUOHHOU Ui Kacca-
YUOHHOU UHCMAHUUU NOAHOCMbIO AUO0 8 HaCmU U 0CMABUMD 3ds64eHuUe 0e3
paccmompenusi aubo npeKpamumo npou3eodcmaeo no deay. JlanHoe nosi-
HOMOYME MOXET OBITh peaJ30BaHO CyJI0M IIPU YCTAaHOBJIEHUN HapyIlle-
HMU HOPM TIPOLIECCyasibHOIO MpaBa, NpeayCcMOTpeHHBbIX cT. 220, 222 u
263 I'TIK P®. B stoMm caydae cya DOKEH OTMEHUTh 00KaayeMoe Io-
CTAHOBJIEHWE 1 JIMOO MPeKpPaTUTh MIPOMU3BOJICTBO IO JIeJTy, 10O ocTa-
BUTD 3asiBJieHUE O€3 pacCCMOTPEHUSI;

4) ocmagumso 6 cuie 00HO U3 RPUHAMBIX N0 0eay Cy0eOHbIX NOCIMAH08-
aenuii. B cydae ecnu 1o ety ObLUIO TIPUHSITO YXKe HECKOJIBKO CyIeOHbIX
MOCTaHOBJIEHU I, TO CYJ KaCCallMOHHOW MHCTAHIIMA MOXET MPUITH K
BBIBOJy O 3aKOHHOCTH OJHOTO M3 HMUX. TakuM o6pa3oMm, OH MOXKeT
OCTaBUTh B CUJIE TO CyleOHOE MOCTAHOBJIEHNE, KOTOPOE SIBJISIETCS 3a-
KOHHBIM;

5) ommenums aubo uzmeHUMb ROCMAHOBACHUE CYOa NEPEoil, anealsaul-
OHHOI UAU KACCAUUOHHOU UHCMAHUUU U NPUHAMb HOG0e cy0ebHoe nocma-
HoeaeHue, He TiepeaBast 1eJio Ha HOBOE PACCMOTPEHUE, eCIu OoMyIIeHa
omunbKa B MpUMEHEHUU U (MJIU) TOJKOBAHUM HOPM MaTePUATbLHOTO
npasa. Eciu cynamu riepBoit u (Mv) aneuisiiiuOHHONW MHCTAHIIUIA J10-
MynieHa olmoKa B MPUMEHEHUU U (M) TOJKOBAaHUU HOPM MaTepu-
aJIbHOTO TMpaBa, AJisl UCTIPaBJIeHUs] KOTOPO# Mmocje OTMEHbI (M3MeHe-
HUS) CyneOHbIX MOCTAHOBJIEHUI HE TPeOYyeTCsl yCTAaHOBJIEHUST HOBBIX
00CTOSITENIbCTB Jief1a, TPECTaBICHUS, UCCIENOBaHUS U OLIEHKH JI0Ka3a-
TEJbCTB, TO CYly KACCAallMOHHOW MHCTAHIIMU CEeNyeT MPUHSATh HOBOE
cynebHoe ocTaHOBIeHUE (OMpeaeseHne), He TiepeaaBas 1eji0 Ha HOBOe
paccMOTpeHUe B Cy/1 EPBOU UM aneISILIMOHHON UHCTAHLIUY;

6) ocmasumo Kaccauuonnvle xcai00y, npedcmasaenue 6e3 paccmompe-
HUA no cywecmey Npyu HAJIMUYMK OCHOBAHUM, MPEAYCMOTPEHHBIX CT. 379!
MK P®. K ykazaHHOMY TTOJTHOMOYUIO CYJI MOXET 0OpaTUTLCS B TOM
cllyyae, eclii YCTAHOBMT, UYTO KaccallMOHHasl ajoba Obljaa MpuHsTa ¢
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HapyLIEHUSIMUA HOPM IIPOLECCYaJbHOIO IpaBa IpU HAJIMYUM OCHOBA-
HMii, yKa3aHHbIX B cT. 379"

B mocTaHOBIEHUU MM OTNpENeIeHUU CyAa KAaCCALlMOHHOM MH-
CTAaHLUK IIPUHUMAEMOM 10 UTOraM PACCMOTPEHUS KaCcCAllMOHHBIX XKa-
JI00BI, TIPEACTaBICHMS, TOJKHBI ObITh YKa3aHbl: HAUMEHOBAaHUE U CO-
CTaB Cy/a, MPUHSIBIIETO MOCTAHOBJIEHUE WU OIpeleeHre; 1aTa U Me-
CTO MPUHSTUS [OCTAHOBJICHUSI WIN OINPEIeIeHUsI; 1eJ10, 10 KOTOPOMY
MPUHSITO TTOCTAHOBIICHUE WIK OIpee/ieHUe; HAMMEeHOBaHUE JIUILIA, T10-
JABIIETO KacCallMOHHbBIE Xalo0y, MpeACcTaBlIcHIE O MepecMOTpe Aelia B
KaccallMOHHOM MOpsiaKe; daMUInsl U UHULMAJIBI CyIbU, BbIHECIIETO
onpezesicHre O Tepeadye KacCallMOHHBIX JKaJlOObI, TIPEACTABICHUS C JIe-
JIOM JIJTsl PACCMOTPEHUSI B CyIeOHOM 3aceqaHUU Cyaa KacCallMOHHOMN UH-
CTaHLIMU; COAEpKAHKUE 00KayeMbIX CylIeOHbIX IIOCTAHOBIIEHWIA; BbI-
BOJIIBI CyJa IO pPe3yIbTaTaM PacCMOTPEHMST KACCALIMOHHBIX KaJT00bI,
MpeACTaBIeHUsI; MOTUBBI, IT0 KOTOPBIM CYJ TIPUILIE] K CBOUM BbIBOAAM,
U CCBIJIKA Ha 3aKOHBI, KOTOPBIMU CYJ pyKoBoAcTBoBajcs. [TocTtaHo-
BJICHUE TIPE3UINYyMa COOTBETCTBYIOIIIETO CY/Ia TIOAIUCHIBACTCS €ro Tpe-
ceaTebCTBYIOIIMM, OMpeae/ieHre CyaeOHOM KOMIErnu — CYAbSIMU,
paccMaTpyBaBIINMMU JEJI0 B KACCALIMOHHOM TOPSIIKE.

[1pu ocTaBieHUM KACCALIMOHHBIX XaJIOObI, MpeACTaBIeHUs Oe3 yI0-
BJIETBOPEHUS CyI 00sI3aH yKa3aTb MOTHUBBI, TI0 KOTOPBIM JOBOJIBI 3Ka-
JI0OBI, TIPEICTABIEHUST OTKJIIOHSIOTCSI.



Fmasa 17. MPOW3BOACTBO B CYAE
HAO3O0PHOU UHCTAHLIUK

§ 1. Ilonamue u o6wasn xapaxmepucmura npouzeoocmaea 6 cyoe
Haod30pHol uHCMaHyuu

§ 2. Ilpaso nadsopnozo o6xcasosanus

§ 3. Jleiicmeus cyoa nadzoproti uHcmaHyuu nocae NOCMynieHus
Ha030pHON X#ca100bL, npedcmaeieHus

§ 4. lloanomouus cyoa Had3opHoll UHCMAHUUU U OCHOBAHUS
0451 OMMeHbL UAU UIMEHEHUSL CYOCOHBIX NOCMAHO0G.ACHUI

§1. NOHATUE U OBLLUAA XAPAKTEPUCTUKA MPOU3BOACTBA
B CYAE HAA3OPHOWU NHCTAHLUU

[Tpouienypa mepecMoTpa peleHnii Mo rpaXkIaHCKUM JeJiaM B T10-
psIZIKe Ha/A30pa J0JToe BpeMsl SIBJISIACh MPEAMETOM OCTPhIX TUCKYCCUT
KakK Ha HallMOHAJbHOM YPOBHE, TaK U Ha MexXayHapoaHoM. C MOMeHTa
npuHgTus ['TIK P® 2002 r. HopMbI 0 IPOU3BOJACTBE B CYAe HAA30PHOMI
WHCTAHUIMU JJTUTEbHOE BPEMS SIBJISUIUCH TTPEAMETOM OOOCHOBAHHOM
KPUTUKU OTEUECTBEHHBIX YUCHbBIX.

OCHOBHOI1 TTpoOJIeMO¥ cya Ha30PHON MHCTAHIIMY SIBJISIOCH TIPU-
3HaHue EBponeiickum CynoM Mo rpaBam yejioBeka HaJ30pHOTO Mpou3-
Bonctia 1o ['TIK PCDOCP 1964 1. Hea(hHeKTUBHBIM CPEICTBOM IIPaBO-
BOW 3aIIUThI, TOCKOJIBKY MEPECMOTP Jiejia B Cy/ie HAJA30pHON MHCTAHIIUMN
WHUILIMUPOBAJICS JOJKHOCTHBIM JIMIIOM, a HE 3aMHTEPECOBAHHBIM JIU-
1IOM, YYacCTBYIOIIMM B JieJie (pelieHusi 0 MPUeMJIEMOCTH XKajlob 1o e-
nam «TymmnoBuy npotuB Poccum», «['anmmua [MurkeBuy npotus Poc-
cHW» 1 1Ip.).

I'paxxmaHckuM mpolieccyanbHbIM KonekcoM PD 2002 r. yka3aHHBIN
HEJIOCTAaTOK B OTIpe/IeJIEHHOM cTeneHu Obl1 ycTpaHeH. OgHaKo B TEOPUU
U Ha MPaKTUKE ObUIO BBISIBJIEHO MHOXECTBO APYTUX U3bSIHOB: MHOXECT-
BEHHOCTb HaJI30PHbIX MHCTAHIIMIi; HEOTNPEAEeJEHHOCTh CPOKOB ISl OT-
MEHBI PEIIeHUI B TTOPSIIKE HA/N30pa; HEOTIpeaeIeHHOCTh OCHOBAHU M
JJIsE TAKOM OTMEHBI U BO3MOXHOCTb HEOJHOKPATHOTO «Pa3BoOpoOTa»
BCTYMUBIIETO B 3aKOHHYIO CUJTY PELlIEHUS Cy/a.

Ha npoTsizkeHun 10CTaTOYHO IJIMTEIbHOIO CPOKa HaA30pHOE MPO-
M3BOJICTBO TIPOMIOJIKAJIO CBOE 3aTsiHyBIeecs pepopmupoBanue. M kax-
JIbII pa3 CTaBUJICS BOMIPOC O MPU3HAHUM YKa3aHHOW cTanuu 3 HeKTUB-
HOI1 Tiporienypoii. BaxkHoe 3HaUeHUe 3TOT BOIIPOC MMEET B KOHTEKCTe 11. 1
cT. 35 KoHBeHIIMM O 3aIuTe TIpaB YeJIoBeKa M OCHOBHBIX CBOOO/I, B KO-
TOPOi MpeaycMOTPEeHO MoJjioxeHne o ToM, uto EBponeiickuit Cyn Mo-
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JKeT IPUHUMATh JeJ0 K pACCMOTPEHMIO TOJBKO MOCJe TOTO, KakK ObLIN
WcUYepIiaHbl BC€ BHYTPEHHUE CPEeACTBa MPaBOBOM 3aIUTHI, KaK 3TO
MPEeIyCMOTPEHO OOILIENPpU3HAHHBIMM HOPMaMK MEXIYHapOIHOIO
MpaBa, U B TEUEHUE IIECTU MECSIEeB C JaThl BBIHECEHUS] HAIlUOHATb-
HBIMU OpraHaM1 OKOHYATEJIbHOTO PEIIEHMS T10 JeTy.

Hanzopnoe npoussoactso B 'TIK P® HecKoJIBKO pa3 MOABEPTajioch
pedopmupoBanuio. Pecbopmuponanue B 2012 r. — 3T0 yeTBepToe 1o
cyeTy pepopMrpoBaHUEe TTPOM3BOACTBA B Cyle HAN30pHONM MHCTAHIIMM.
Kaxnplit pa3 gaHHBIIA BUA IIPOM3BOACTBA MpeTeplieBal U3MEHEHUS B
cBeTe NMpUMHUMaeMbIX ITocTaHoBneHuil EBponeiickum CyaoMm 1o IpaBam
YyeJoBeKa.

IIpoananu3uposa nociie BBeneHus B neiicteue ['TIK P®D HopMmEl,
OTHOCSIIMECS K IIPOLeAype HaA30pHOro MPOU3BOACTBa, EBporeiickuii
Cyn mpuiien K 3aKJIF0YeHUI0, YTO, OAHAXKIBl HAYaBIIMCh, OHO MOXET
IUIAThCST HeompeaeaeHHo goiro. CiaenoBaTebHO, eCiy Obl Haa30pHOE
MIPOU3BOACTBO CYMTATIOCH CPEICTBOM IIPABOBOIA 3allUTHI, IMOUIEXKAILIM
WCYEPITAaHUIO, TO CO3MABIIAsICS B CBSI3M C 9TUM HEOTIPENeJIEHHOCTD ClIe-
Jlajia ObI O€CITOJIe3HBIM IIPaBUJIO IIeCcTH MecsiieB. OMHAKO Ioce Ka-
KIou pedopMbl HAA30pHOTO MPOM3BOACTBAa MHeHUe EBpormeiickoro
Cyna OTHOCUTEIbHO aHAJIM3UPYEMOU CTaluu MpUOOpeTaso MeHee
JK€CTKHE YEPTHI.

ITocne pedopmupoBanus 2012 r. u BkiouyeHus B ['TIK P®D HoBoit
1. 41! «[Ipou3BoICTBO B Cyme HAN30PHON MHCTAHLIMM» JOCTATOYHO
JUTUTEILHOE BpeMsI HayKa U IMPAaKTUKa HAXOIWJINCh B OXKMIAHUKM HOBOTO
mHeHus1 ECITY o HagzopHoM mpousBoacTse. 12 mas 2015 r. EBponeii-
ckuii Cyz 1o TpaBam 4ejioBeKa MPUHSI PEllieHUe 110 ety «AdpaMsH 1
Sky6oBckue npotuB Poccun», B KOTOPOM J1ajl OTBET Ha BOIIPOC, OCTa-
BaBIIMICSA OTKpBITHIM ¢ 1 gHBaps 2012 r. HecMoTpst Ha TO 4TO Haa30p-
HOE TIPOM3BOJICTBO TaK M He OBLJIO ITpU3HAHO 3G (GEKTUBHBIM CPEICTBOM
MIPaBOBOM 3aIIUTHI, TEM HEe MeHee O ero Hed((MEeKTUBHOCTH TOXE HU-
Yero oTMe4eHo He ObuU10. KpoMme Toro, B JaHHOM IIOCTAaHOBJIEHUU yKa-
3aHO, YTO I TOTO, YToOBl oOopatuthess B ECITY Ha HaumoHaabHOM
YPOBHE, HEOOXOAMMO TIPOUTH MEPBYIO MHCTAHIINIO, alleJUISIIIAIO U IBE
Kaccauu (B cynax ypoBHs cyobekTa PD 1 B BepXOBHOM cyjie) ¢ 00si3a-
TEJbHBIM COOJIIOIEHUEM IECTH MECSI1IeB C MOMEHTA BRIHECEHUSI HAllO-
HaJIbHBIMU OpTaHaMU OKOHYATeJIbHOTO PEIIEHUS T10 eIy

AHamu3 1. 6 4. 1 cr. 3913, cr. 391°, u. 2 cr. 391'2 TTIK P® no3sossier
cIeiaTh BBIBOM, UTO IIEJIbI0 HAJ30PHOIO MPOM3BOICTBA SIBJSIETCS TIPO-
BepKa 3aKOHHOCTY BCTYMUBIIMX B CUJTY CyAeOHBIX TTOCTAHOBJICHUIA.

I1pu paccmoTpeHnn nena B HagzopHoM nopsiake Ipesuanym BC PO
MIpPOBePSIET MPABUJILHOCTD IMIPUMEHEHUS I TOTKOBAHUSI HOPM MaTepu-
aJJbHOTO TIpaBa M HOPM TPOIIeCCYaJbHOTO TIpaBa CyJIaMM, paccMaTpu-
BaBLIMMU JIEJIO.
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BaxHoit 0cOOeHHOCTBIO cya HaA30pHO MHCTAHIIUY SIBJISICTCS TO,
YTO 3aKOH YCTaHABJIMBACT 0COOBIC OCHOBAHMS IIJIST OTMEHBI WJIN U3MEHE -
HUSI CyIeOHbIX TOCTAHOBICHUI B OPSIAKE Haa3opa (CT. 391° TTIK POD).

W cximounTeIbHOCTh CTaAUK HAA30PHOTO MIPOM3BOICTBA BBIPAXKACTCS
TakKe 1 B ToM, uTO IIpencenarens BC P nim 3amecturens [Mpencena-
tenst BC P® 1o :xanobe 3aMHTEepeCOBaHHBIX JIMI] WM T10 TIpeacTaBlie-
HMIO poKypopa Brpase BHecTH B [Ipe3uanym BC PD npeacrapieHne o
TepecMOoTpe CyIeOHBIX TOCTAHOBICHUH B TTOPSAKEe HaI30pa B yKa3aH-
HBIX B 3aKOHE CIyJasX.

Kpowme BhIIIEyKa3aHHOTO CAEAYeT TaK:Ke OTMETUTh, YTO UCKITFOUU-
TeTLHOCTh CTAINK MMOAUYEPKUBAET TaAKXKE TO, UTO TTOCTAHOBJIEHUS Cyaa
HaJA30pHOM MHCTAHIIMA JaJdbHEHIIeMy 00KaJIOBaHUIO HE TTOJIeKaT.

§2. NPABO HAA3OPHOI'O OBXAJIOBAHUA

Cybsexmamu Ha030pH020 00X4CAA06AHUA ABASIOMCA:
* JIMlIa, yYaCTBYIOLIUE B JEJE;
 JIpyrue Jula, eCJI¥ X IIpaBa, CBOOOIbI M 3aKOHHbIE MHTEPECHI HApy-
IIeHBI 00XKaITyeMBIMU CYIeOHBIMU TTOCTAHOBJICHUSIMU;
* IIpeACTaBUTEIb B cydyae HaJW4yus HaIeXaluM obOpa3oM odop-
MJIEHHOI'O COOTBETCTBYIOLLIETO ITIOJTHOMOYHS B JOBEPEHHOCTH;
* T'enepanbHbIi IpoKypop Poccuiickoit Deaepaliuu 1 ero 3aMeCcTUTE-
JIA B CJIydae, eCJId B pACCMOTPEHUM Jejia y4acTBOBAJI IIPOKYPOP B IO~
psiake ctT. 45 TTIK P®;
 Ipencenarens BC P® unu 3amectutensd [Ipencenarenss BC PO no
>Kaj100€e 3aMHTePeCOBAaHHBIX JIMII WJIM 10 MPEACTaBICHUIO IPOKYypopa
BrpaBe BHecTd B [Ipesunnym BC PD npeacrasieHue o IiepecMoTpe
CyIeOHBIX MOCTAHOBJICHUI B MOPSIIKE HAA30pa B LESIX YCTPAaHEHUS
(byHmaMeHTalbHBIX HapylleHWiI HOPM MaTepuajbHOro IpaBa WM
HOPM MPOLIECCYaJIbHOIO IIpaBa, KOTOPhIC MOBIMSUIM Ha 3aKOHHOCTb
00XKayeMbIX CYHeOHBIX TTOCTAHOBJICHUM U JIUIIWIA YYaCTHUKOB
CITOPHBIX MaTepUaJbHBIX WM TPOIECCYaIbHBIX IPaBOOTHOIICHUIA
BO3MOXKHOCTH OCYILIECTBJIEHUS TpaB, rapaHThpoBaHHBIX [ TIK PD, B
TOM YMCJIe TIpaBa Ha JOCTYIl K TPaBOCYAUIO, TIpaBa Ha CIIpaBeIJINBOe
cyneOHOe pa3doupaTesIbCTBO Ha OCHOBE TIPUHIIUTIA COCTI3aTeIbHOCTH
Y paBHOIIPaBUS CTOPOH, JTMOO CYIIECTBEHHO OIpaHUYMIIN T IIpaBa.
Ob6sexmom Had3opHo2o 00xcar08anus SIBJSIIOTCS BCTYIUBIINE B 3a-
KOHHYIO CHJTy Cy/leOHbIE TTOCTAaHOBJIEHMSI, 32 UCKIIIOUeHUEM ITOCTaHOB-
nennit [Ipesungnyma BC P®. Bonee moapod6HO OHU TepedncaeHBI B U. 2
cr. 391! TTIK P®. B IMpesumuym BC PO oGxanyiores:

1) BcTynmuBIINEe B 3aKOHHYIO CHJIY pelIeHUs] BEPXOBHBIX CYIOB pe-
cny0JIMK, KpaeBbIX, 0OJIACTHBIX CYIOB, CYyIOB ropoIoB (eaepalbHOro
3HAYEHUS, Cyla aBTOHOMHOI 00J1aCTH, CYyJ0B aBTOHOMHBIX OKPYIOB,
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IIPUHATHIE UMU MO MEePBOM MHCTAHILINU, €CJIM YKa3aHHBIE peIIeHUS
OBLIU TIPEAMETOM ameJUIIIIMOHHOTO paccMoTpeHusi B BC P®D;

2) BCTYMUBILIKE B 3aKOHHYIO CUJIYy PELICHMST OKPYKHBIX ((DIOTCKUX)
BOEHHBIX CYIOB, TPUHSTHIC MU I10 TIEPBOM MHCTAHIINM, €CJIM YKa3aHHbIC
peleHust ObUTH TIPEIMETOM areUIsIIMOHHOTo paccMoTpeHusi B BC P®;

3) BCTyNUBILIME B 3aKOHHYIO CUJIY pelieHust u ornpeaesieHus BC PO,
MIPUHSITHIC UM 110 TMepBOM MHCTAHILIMU, €CIN YKa3aHHBIC pEeLIeHUS U
orpenesieHusT ObLUIH ITPEeIMETOM alleUIIIIMOHHOTO PACCMOTPEHMS;

4) onpeneneHus AneuisinroHHoi kouternu BC PO;

5) onpenenenusa CyneOHOI KOJIEeruu 1o rpaxkaaHckuMm aejaam BC
P® u onpenenenus CyaeOHON KOJUIETUH 10 JejaM BOSHHOCYXKAaIMX
BC P®, BeIHEeCeHHBIE MU B aTle/UISTIIMOHHOM ITOPSIZIKE;

6) onpenenenus: CyneOHOI KOJUIErMU 0 TpaxgaHckuM aejiam BC
P® u onpenenenus CyaeOHON KOJUIETUH 110 JejiaM BOSHHOCYXKAaIMX
BC P®, BeIHeceHHBIE UMM B KacCallMOHHOM ITOPSIIKE.

ITocTaHOBIEHUSI MUPOBBIX CYIei U pailOHHBIX CYIOB HE SIBJISIFOTCS
00BEKTOM TIpaBa Ha 00XKaJIOBaHME B ITOPSIIKE HAA30pa.

Cpoxk 00xcaroeanus 6 nopsaoke Had3opa — TPU Mecsilia CO JHsI BCTYIUIC-
HUSI B 3aKOHHYIO CUITYy 00KaJTyeMOro cyaeOHOro mocTaHoBIeHus. B ciy-
yae obpaienus Ipencenarens BC P® unu 3amectutens [pencenarens
BC P® xanoba MOXeT ObITh MOJaHa B TEYCHUE IIIECTU MECSIIEB CO JTHS
BCTYIUICHUSI 00KaIyeMbIX CyIeOHbIX IOCTAHOBJICHUIA B 3aKOHHYIO CHUILY.

Hanzopnas xxanoba, mpeacraBieHue TOJKHBI ObITh 0(hOPMIIEHBI B
COOTBETCTBUU C TPEOOBAHUSIMU, YCTAHOBJAEHHBIMMU CT. 3913 TTIK P®.
B HanzopHoit xanobe, mpeacTaBlIeHUN TOJKHO ObITh YKa3aHO: HauMe-
HOBaHUeE Cyla, B KOTOPBI OHU TTOAAIOTCS; HANMEHOBAHME JINIIA, TTOJA0-
IIIeTO XaJIo0y MJIU IIPeACTaBIeHNEe, eT0 MECTO XXKMTEIbCTBA WJIM MECTO
HaXO0XIEeHMS U MpolieccyajbHOe IOJIOXEeHNE B Iejie; HauMeHOBaHUs
JIPYTUX JINI, YI4ACTBYIOIIMX B JeJIe, UX MECTO XKUTEIHCTBA WJIM MECTO Ha-
XOXIeHUs; yKazaHue Ha CyIbl, pacCMaTpUBaBIIMe A0 10 MEPBOI,
aleJUISIMOHHOM MM KacCAallMOHHOM MHCTAaHLIMU, U CONepKaHUe IIpU-
HSITBIX MU PEIICHNI; yKa3aHNe Ha CyIeOHbIe TTOCTAHOBJICHMS, KOTOPHIS
00KaJyI0TCS; YKa3aHWe Ha OCHOBAaHUS ISl TIEpecMOTpa CyIeOHOro I10-
CTaHOBJICHUS B MOPsIIKE HAA30pa C IIPUBEICHUEM TOBOAOB, CBUACTEIIb-
CTBYIOILIMX O HAJIMYMM TaKUX OCHOBAHMI; TIpock0a JIunIia, MoJaoIlero
>kajo0y miu npencrapieHne. B Hag3opHoil Xanooe nuiia, He IpUHUMAaB-
IIeTO y4acTusl B Jejie, JOJIKHO OBITh YKa3aHO, KaKue IpaBa, CBOOOIbI
WJIY 3aKOHHBIE MHTEPECHI 3TOTO JIMLIA HAPYIIEHbI BCTYIIMBIIUM B 3aKOH-
HYIO CHJTY CyIeOHBIM ITOCTAaHOBJIEHUEM.

HanzopHas xanob6a gokHa OBITh MOAMNKCAHA JTUIIOM, TTOAAIOIINM
KaynoOy, WK ero mpeactaBuTeneM. Ham3zopHoe nmpeacTaBieHUe TOTKHO
ObITh noanucaHo I'eHepalbHBIM MTPOKYpopoM Poccuiickoit @enepamn
WJIK €r0 3aMECTUTEIIEM.

264



K xamobe HeoOXOomMMO MPUIIOKUTh: TOBEPEHHOCTh MJIN APYTOil J0-
KYMEHT, YIOCTOBEPSIIOIINE TTOJTHOMOUHMS MPEACTaBUTEIISI, €CIN Kanoba
MoJaeTcs MPeaCTaBUTEIEM; 3aBEPEHHbIE COOTBETCTBYIOIIMM CYIOM KO-
MUY CYACOHBIX TTOCTAHOBICHU, MPUHSTHIX IO ACTY; KOITUM HaI30PHOM
KaJo0bl, IPEACTABICHUS 110 YHUCITY JII, YIACTBYIOIIUX B AeNe; JOKY-
MEHT, MOATBEPXKAAIOMINNA YIIJIATy TOCYAAapCTBEHHOM MOLIJIUHBI UIN
[IpaBO Ha MOJIyYEHUE JIbIOThI 10 YIUIATe TOCYAAPCTBEHHOU MOIIUIUHBI,
n1bo cymebHoe MOCTAaHOBJIEHUE O TIPEeIOCTaBICHUM OTCPOUYKH, pac-
CPOYKHM €€ YIIaThl MM 00 YMEHBIICHUH pa3Mepa rocyaapCTBEHHOI Mo-
HIJTWUHBI.

§3. [EACTBUA CYOA HAASOPHOU MHCTAHLIUK
MOCNE NOCTYNNEHNS HAL3OPHOW XANOBbI,
MPEACTABJEHUS

HanzopHas xxanoba, rmpeactapiieHUE MOJAIOTCST HETTOCPEACTBEHHO
B Cy/ HaI30PHOI MHCTAHIIMK 1 MOTYT OBITh BO3BpAILIEHBI O€3 pacCMOTpe-
HUSI 10 CYILIECTBY B TeueHue 10 mHel co AHSI MX TMOCTYIUICHMS B CylI Ha/l-
30pHOII MHCTAHIINH B CIy4asix, IPeAycMOTpeHHbIX cT. 391% TTIK Pd:

* HaJI30pHBIE Xajloba, MpEeACTaBIeHUE HE OTBEYAIOT TPeOOBAHUSIM,
MpeayCMOTPEHHBIM 1. 1—51 7 4. 1, 4. 3—6 cT. 391° TTIK PO;

* HaJ30pHbIE Xayoba, IpeAcTaBlIeHre MTOAaHbl JULIOM, He UMEIOIIUM
MpaBa Ha oOpalleHe B CyJ HaI30pHOI MHCTAHIIUY;

* IIPOITYILEH CPOK OOXKaJIOBaHUS CYyAeOHOI0 ITOCTAHOBICHUS B ITOPSII-
K€ HaJ30pa 1 K HaJ30pHBIM Kaj100e, MPeaCTaBICHUIO He TIPUI0XKEHO
BCTYIHUBIIIEE B 3aKOHHYIO CUJTY OTIpeeIeHHEe CyIa O BOCCTAHOBICHUM
3TOr0 CPOKa,

* IIOCTYIMJIA IPOCh0a 0 BO3BpAICHUU WU 00 OT3bIBE HAA30PHbIX 3Ka-
JI0OBI, TIpeICTaBIEHUS

* HaJ30pHBIE XKano0a, MpeAcTaBIeHNEe IMOJaHbl C HApYIIEHUEM TTPaBUII
MOJCYIHOCTU, YCTAHOBJIEHHBIX Y. 2 CT. 391' TTIK PO.

CaM MopsIIOK paCCMOTPEHUS Ha30PHOM Kamo0bl, TTPeNCTaBIeHUS B
IIpesuanyme BC PD ovyeHb MOX0X Ha MOPSIIOK PACCMOTPEHUS Kacca-
LIMOHHOI XXaJIOObI, IIPEACTaBICHUS B IIPE3UANYMax BEPXOBHBIX CYI0B
pecny0IuK, KpaeBbIX, 00JaCTHBIX, CYJ0B TOPOIOB (heaepasbHOTO 3Ha-
YeHUs, cyJda aBTOHOMHOI 00JIacTH, cyla aBTOHOMHOI'O OKpPYyTa, a TakxKe
Ha MOpSIIOK paccMOTpeHus B cyaeoHol Koyernu BC POD.

Tak xe KaK ¥ B Cylle KacCalluOHHOW MHCTAHIIUU, B CyAe HaI30PHOI
MHCTaHIIMM MOXHO BBIICIMTH ABa JTalla.

Ha nepeéom smane cynbsi BEpXOBHOTO Cyla M3ydaeT HaI30PHYIO XKa-
JI0OY, TIpeicTaBjIeHUe 10 MaTepruaiaM, IPUIOXKEHHBIM K XKajio0e, Mmpe-
crapieHuto. Cyn Haa30pHON MHCTAaHIIMKM MOXKET IPUHSTH pellleHue 00
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ncrpedboBanuu nena. K rTakoMy perieHuIo ero MoxeT MPUBECTH MPeIio-
JIOXXEHME O TOM, YTO 00KajTyeMoe CylneOHOe ITOCTAaHOBICHE HapyIIaeT:

* IIpaBa ¥ CBOOOIbI YeJI0BEKa U TpaxkIaHWHa, rapaHTUpoBaHHbIe KoH-
crutyuueir PO, obienpr3HaHHBIMU TPUHLIUIAMKA 1 HOPMaMU MEX-
MYHApOJIHOTO TIpaBa, MEXIyHapOIHBIMU JoroBopamu Poccuiickoit
Denepanny;

* MpaBa M 3aKOHHBIE MHTEPECHl HEOIMpPENeICHHOTO Kpyra JIWI WU
WHBIE TTYOJIMYHbBIE MHTEPECHI;

* eIMHOOOpa3ue B TOJKOBAHUU U IIPUMEHEHUN CyIaMK HOPM IIpaBa.

B cnyuae, eciu neno 6ynet uctpedboBaHO, Cyl HaA30pPHOU WH-
CTAHIIMYA MOKET BBEIHECTH OTIpeAcIeHIE O TTPUOCTAHOBICHUN MCTTOTHE-
HUs pellieHus cyaa 10 OKOHYaHUs IPOU3BOICTBA B CY/Ie HAI30PHOM MH-
CTaHIIUU TIPU HAJIMUUU MPOCHOBI 00 3TOM B HA/30PHBIX Xajobe, mpe-
CTaBJIEHUU TIPOKYpopa MJIM MHOM XomaTaiicTBe. XomaTaliCTBO O
MPUOCTAHOBJICHUY UCIIOJIHEHMS PEIIeHUsI Cyaa, MOAIMMCAaHHOE YCUIEH-
HOI KBaIU(ULMPOBAHHON 3JIEKTPOHHOMN MOAMUCHIO B MOPSIIKE, yCTa-
HOBJIEHHOM 3aKoHomaTebcTBOM P®, MoxkeT ObITh MOJZAHO B CYI 10~
CpeACTBOM 3aIloiHeHUs (pOopMbl, pa3MelleHHOW Ha o(GUIIMaIbHOM
caiite cyna B M”HQOPMALIMOHHO-TEJIEKOMMYHUKAIIMOHHOM ceTu «MH-
TEPHET».

Cpok paccMOTpeHUsT HaA30pHOM XKajmoobl, IipencraBieHus B BC PO
COCTaBJIsIET He 0oJiee IBYX MECSIIEB, €CJIM Ae0 He ObLIO UCTPeOOBaHO,
U He 0oJiee Tpex MecsIeB, eCJIM JeJIo ObIJI0 NcTpeboBaHo. B aTOT cpok
HE BKJIIOUAeTCsl BpeMs CO JHS UCTpeOOBaHMS Jejia A0 ITHSI €ro MOCTYII-
nenus B BC PO.

HyxHO oTMeTHTB, YTO B Ccyne Han30pHOU MHCTaHIMKU [Ipencenarensb
BC P®, 3amectutens IIpencemarenst BC P® takke HameaeHBI 0CO-
ObIMU IMOJTHOMOYMSIMU. B ciydyae nuctpeboBaHUS Aejia C YYETOM €ro
CJIOXKHOCTH YKa3aHHBIE JIMIIA MOTYT MPOJIUTh CPOK PACCMOTPEHMS HAl-
30pHBIX XKaJ00bI, TIPEACTABICHUS, HO He 0oJjiee UeM Ha JABa MecsIia.

ITocne u3zyyeHus HaA30PHBIX XKaao0bl, MpeacTaBiaeHUs cynbsa BC
P® BBIHOCUT OHO U3 ABYX OIpEaeIeHUIA:

* 1100 00 0TKa3e B Iepeaade Haa30PHbBIX XKaJIOObI, IPEACTaBICHMS IS
paccMoTpeHus B cyneoHoM 3acemanuu [Ipesumuyma BC PO, ecim
OTCYTCTBYIOT OCHOBaHUSI JUISI IEpecMOTpa CyIeOHBIX TOCTAHOBICHUM
B ITOPsIIKE HAI30pa;

* 1100 O Iepeaade HaA30PHbBIX XKaJIOObI, MPEACTABICHMS C ACJIOM IS
paccMoTpeHust B cyneoHoM 3acenanuu [Ipesuanyma BC PO.
Oco6sre morHoMmouns Ipencenarenss BC PD, samecturens IMpence-

natesnst BC PD Ha 3ToM 3Talie 3aK/II049aloTcs B TOM, UTO OHU BIIpaBe He
corjacuthbes ¢ onpeneiaeHueM cyabu BC PO 06 oTkase B riepenaue Hafl-
30pHBIX KaJIOObI, MPEACTAaBIECHUS I PACCMOTPEHUS B CyleOHOM 3ace-
nmannn [pesnauyma BC P® w1 BEIHECTH OIIpeliesiecHEe O eTO OTMEHE U
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repenaydye HaJA30PHBIX XKaJIo0bl, MPEACTABICHUS C IEJIOM IJIs PAaCCMO-
TpeHus B cyneoHoMm 3acemannu [1pe3manyma BC PO,

I1pu atom B I'TIK P® ycraHoBIIeHBI TpeOOBaHMST OTHOCUTEIBHO CO-
IepKaHUs oTpeAesieHUs] 00 0TKa3e B Iepeaade Haa30PHBIX 3KaJI00HI,
NpeaCcTaBACHUS LIS pACCMOTPEHUS B CyAeOHOM 3acemaHuu Ilpe3unu-
yma BC P® u onpeenenus o repeaadye Haa30pPHBIX 3KaJo00bl, ITPeICTaB-
JICHUSI ¢ ACJIOM JIJISI pacCCMOTPEeHMSI B cyneOHoM 3acenanuu [1pe3nanyma
BC PO.

B onpeneneHun o6 oTkase B mepeaadye Haa30PHBIX XKaao0bl, Mpe-
CTaBJICHUSI ISl pacCMOTpeHUsI B cyneOHoM 3acenanuu [pesuauyma BC
P® noykHO OGBITH YKA3aHO:

1) naTa 1 MeCTO BbIHECEHUSI OIIPEACACHUSI;

2) aMuIKsl U THULIMAJBI CYIbY, BEIHECIIIETO OIpeaeeHNE;

3) HaMMeHOBaHMe JIUIIA, TTOAABIIETO HAM30PHYIO XKajao0y, MPeIcTaB-
JICHUE;

4) ykazaHue Ha cyJeOHbIe TOCTAHOBJICHUSI, KOTOPhIE 00XKaTYIOTCS;

5) MOTMBBI, IO KOTOPHIM OTKa3aHO B Tiepenaye HaI30pHOI Kajao0bl,
NpeacTaBAeHUS A1 paCCMOTPEeHUs B CyAeOHOM 3acenaHuu Ilpe3unu-
yma BC PO.

B ompenenenuu o mepenade HaA30pPHOM XKaJIOOBI, MPEACTABICHUS C
JIEJIOM IIJIST pacCMOTPEeHMST B cyneObHoM 3acemanny I1pesnanyma BC PO
JIOJKHO OBITh YKa3aHO:

1) nata 1 MecTo BEIHECEHUST OTIPEICSICHUS;

2) (haMmIIMsI M MTHULIMAJIBI CY/IbHM, BBIHECIIIETO ONpe/eIcHIE;

3) HaMMeHOBaHMeE M1, MOJABILIEr0 HaA30PHYIO XXaJlo0y, IpeacTaB-
JIeHue;

4) ykazaHue Ha CyneOHbIe TTOCTAaHOBJICHNUsI, KOTOPBIE 00KaTYIOTCS;

5) u3n0XeHue coaepKaHUs eia, M0 KOTOPOMY IIPUHSITHI Cy1eOHbIe
TOCTAHOBJICHUS;

6) MOTMBUPOBAHHOE M3JIOXKEHWE OCHOBAHUWI TS TIepeayr Haa30p-
HBIX XKaJI00bI, MPEACTaBICHUS C AEJIOM JISi pACCMOTPEHMUS B CyIeOHOM
3acenanuu [pe3uanyma BC PO;

7) TIpemJIOKEHMS CYIbHU, BBIHECIIIETO ONpeeIeHNE.

Bmopoii s3man HauvHaeTcs1 ¢ NPUHSTUS Aeja K paccMoTpeHuio I1pe-
suauymom BC P® Ha ocHoBaHuu onpenenenus cynbn BC PD o mepe-
Jlaye HaI30PHBIX XXAJIOObI, MPENCTaBICHUS C JEJI0M JISI PACCMOTPEHUS
B cyneonoM 3acemanuu. [pesuanym BC PD nanpasisger muam, ygacT-
BYIOILIUM B Jiejie, KOITUU OTIpeAe/ICHUS O Tlepeaadye HaI30PHBIX XKaJa00bl,
NpEeICcTaBICHUS C AEJIOM JJIs PACCMOTPEHUS B CyAecOHOM 3aceJaHuu
Tpesnnnyma BC P® u Koy Hag30pHBIX KAJTOOBI, IPEACTABICHUS U
M3BeIIaeT JIML, YIaCTBYIOILIMX B [IeJie, O BpeMEHU U MECTE PaccMOTpe-
Hus nena no npasuiaM I'TIK P®. Hesska nui, ygacTByIOIIKX B A€ 1
M3BELIEHHBIX HaJjIeXalluM 00pa3oM O BpeMEHU 1 MeCTe paCCMOTPEHUS

267



nena I[Tpesunuymom BC P®D, He npensiTcTByeT pacCMOTPEHUIO 1ejia B
TopsiIKe Hama3opa.

B cyneOHOM 3acegaHMM TakkKe MOTYT IPpMHUMATh y4acTHe JIMILIa,
y4YacTBYIOIIIME B JieJie, UX TIPEACTaBUTEIN, UHbIE JUIIA, MOJaBIIue Hal-
30pHBIE XXaj00y, IIpeIcTaBIeHNe, eC/I UX MpaBa U 3aKOHHbBIE MHTEPECH
HEIOCPENCTBEHHO 3aTparuBaloTCsl 00XKaayeMbIM CyIeOHbIM ITOCTAHOB-
JIeHWeM. YKa3aHHbIe JIMIa MOTYT JOITyCKAaThCsl K y4acTUIO B CyIeOHOM
3acelaHnM ITyTeM MCIT0JIb30BaHUS CUCTEM BUIEOKOH(MEPEHIICBSI3U B
MOPSIAKE, YCTAHOBJIEHHOM CT. 155! TTIK P®.

B ciyuae, ecii MpoKypop SIBJISIETCS JIMLIOM, Y4aCTBYIOIIUM B pac-
CMOTpEHMHU Jiefa, B cyaeoHoM 3acenanuu [1pesnauyma BC P® npunHu-
MaeT yyactue ['eHepanbHbIil mpoKypop P® miu ero 3aMecTuTeNb.

ITpoBepka 06xamyeMoro akra HermoCcpeACTBEHHO B CyleOHOM 3ace-
JMaHWUM Cyla HaJA30pHON MHCTAHIIMM HauMHaeTcs ¢ mokiana cyabu BC
P®. Cynpsg-noxkiaguuk msjaraer 00CTOSITEILCTBA AeJia, COAepKaHUe
CyIeOHbIX MOCTAHOBJICHMIA, IPUHSITBIX 110 ey, JOBOIbI HaA30PHBIX
>Kaj00bI, TIPeACTaBIeHNs, TTOCTYKMBIIME OCHOBAHUSIMU IS TIepeIadun
HaI30PHBIX 3KaJ00bl, TIPEACTABICHUS C IEJI0M JJISI PACCMOTPEHUSI B Cy-
neoHoM 3acenanuu [Ipesunnunyma BC POD.

YyacTHUKM TIpoliecca, eciM OHU SIBWJIMCH B CylAeOHOe 3acenaHue,
BIIpaBe IaThb 0ObsICHEHMUS 110 jaeny. [IepBbIM JaeT 00bICHEHUS JIUIIO,
MojJaBlliee HaJ30pHbIE XKaI00y, IIpeACTaBICHUE.

[To pesynpTaTam paccMOTpeHUs HaJA30PHBIX KaJo0bl, TIpeACTaBIIe-
Hudg ¢ meaoM Ilpesuanym BC P®D npuanmaeT moctaHoBieHue. [1pu
pPacCMOTPEHUYN HA30PHBIX 3KaJI00bl, IPEACTAaBICHMS C AeJIOM B HaI30p-
HOM TIOPSIIKE BCE BOIPOCHI PEIIAIOTCS OOJIBIIMHCTBOM TrojiocoB. [1pu
PaBHOM KOJIMUECTBE I'OJIOCOB, ITOJAHHBIX 3a MEPECMOTp JieJIa U IIPOTUB
€ro ImepecMoTpa, Haa30pHbIe Xajnoba, MpeacTaBIeHIUE CUYUTAIOTCS OT-
KJIOHEHHBIMU.

O nipunagTom Ipesnanymom BC P®D mocTtaHOBIEHUM COOOMIaeTCs
JINIAM, YYaCTBYIOIIYM B JIeJIe.

ITo npencrabnenuto [Npencenarenss BC P wnum samecturens [pen-
cemarenst BC P® neno paccmarpuBaetcs [Ipesnnnymom BC PO B 110-
psnke, npeaycMoTpeHHoM ['TIK PO.

§4. MOJIHOMOYUA CYAA HAASOPHOW MHCTAHLIUK
N OCHOBAHWA 419 OTMEHbI U1 USMEHEHKUSA
CYAEBHbIX NOCTAHOBJIEHWH

Cyn Hag30pHOM MHCTAaHIIMU, PACCMOTPEB HaA30pHBIE XKalooy,
MpeaCcTaBICHME C IeJIOM B TTOPSIAKE Hal30pa, BIIpaBe:

1) ocTaBUTh MOCTAHOBJIEHUE CYHa IEPBOM, ale/UISLIMOHHON WX

KaccalMoHHON MHCTAaHIIMM 0€3 N3MEeHEHMSs, Ha30pHbIe XKajao0y, Tpei-
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cTaBjieHUe 0€3 YIOBJIETBOPEHUS. YKa3aHHOE MTOJTHOMOYME CYIl UCTIONb-
3yeT B TOM CJlyyae, ecjiu COTJIaCeH ¢ 00XajlyeMbIM CYJIeOHBIM aKTOM U
MpU MPoBepKe 3aKOHHOCTU 00XaTyeMOoro cyneOHOro akTa He Halles
OCHOBaHWMIt st ero oTMeHsI (ct. 391° nu. 1 cr. 391! TTIK P®);

2) OTMEHUTH MOCTAHOBJEHWE Cy/a MepBOi, aneuIIIMOHHON UIn
KaccalMOHHOW MHCTAHILMU MOJHOCTbIO JIMOO B YACTU U HATPaBUTh
JIeJI0 Ha HOBOE PacCMOTPEHME B COOTBETCTRYIONINUI cy. [1pu Hampasie-
HUU Jesia Ha HoBoe paccmoTpenue [pesuanym BC PO moxeT ykazaTb
Ha HEOOXOIMMOCTb PACCMOTPEHMUS JieJla B MHOM cocTaBe cyneit. Peanu-
3alMsl YKa3aHHOTO MOJHOMOYMSI BO3MOXHa TOJIbKO B Cydae, e€Cliu
YCTAaHOBJICHHBIE CYIOM HaI30PHOW MHCTAHIIMU MOITYIIEHHbIE OIIMOKN
HE MOTYT ObITh UM YCTPaHEHbI B CUJIY TOTO, YTO OTAEJIbHbIE TTOJTHOMO-
Yus HE BXOIST B KOMIIETEHIIUIO Cyla HAJ30pHOM uHcTaHIMu. Tak, mpu
paccMOTpeHUHU Jeia B HaazopHoM nopsake [Mpesuauym BC PD He
BIIpaBe yCTaHABIMBATb UJIM CUYMTATh JOKA3aHHBIMU OOCTOSITEIbCTBA,
KOTOpPBIE He ObLIM YCTAHOBJIEHBI JIMOO OBLIM OTBEPIHYTHI CYIOM IIEpBOi
WJIN aneJUITIMOHHONW MHCTAaHIIUM, JIMOO TIpeApeIIaTh BOMPOCH O TOCTO-
BEPHOCTH WM HETOCTOBEPHOCTHU TOTO WJIM MHOTO JOKAa3aTeJbCTBa, Mpe-
MMYIIIeCTBE OJHUX JI0KA3aTeJIbCTB Mepel APYTUMHU U OTIPENeNsiTh, KaKoe
CylneOHOe MOCTAaHOBJIEHNE MOJKHO OBITh IPUHSTO TIPU HOBOM PaccMO-
TPEHUU JieNa;

3) OTMEHUTH MOCTAHOBJIEHUE CyJa MEPBO, aNMeUISILIMOHHON WU
KaccalMoOHHOW MHCTAHIIUM TTOJTHOCTHIO JINOO B YaCTU U OCTaBUTh 3asiB-
JeHue 0e3 paccMOTpeHUs OO MPeKpaTUTh MPOU3BOICTBO MO AeIy.
JlaHHO€E MOJHOMOUYME MOXKET ObITh pealu30BaHO CYIOM MPU YCTAHOB-
JICHUU HapylIIeHUH HOPM IMPOIIECCyaJTbHOTO MpaBa, MPeayCMOTPEHHBIX
ct. 220 m 222 IT'TIK P®. OgHako I Haa30pHOM MHCTAaHIIMN BaKHBIM
SIBJISIETCSI TO, UTO B IAHHOM CTaAUU MIPUMEHHUMbI HE BCE OCHOBAHMSI;

4) oCcTaBUTh B CUJIE OJTHO U3 TIPUHSTHIX MO JeJTy CyIeOHbBIX TTOCTAHOB-
neHuit. B ciyyae, eciu o aeny ObUIO MPUHSTO YK€ HECKOJIbKO cyneo-
HBIX TTIOCTAHOBJIEHU, TO CYA HAaA30PHON MHCTAHIIMU MOXET MPUITHU K
BBIBOJIy 3aKOHHOCTHU OJTHOTO M3 HUX. TakuM o0pa3zom, OH MOXET OCTa-
BUTb B CWJIE TO CyIeOHOE TTOCTAHOBJIEHUE, KOTOPOE SIBJISIETCS 3aKOH-
HbIM;

5) OTMEHUTH JTUOO U3MEHUTH MTOCTAHOBJIEHUE Cylla MIEPBO, ameuisi-
LIMOHHOM WJIM KacCallMOHHOU MHCTaHIIMU U TIPUHSTh HOBOE Cy/leOHOe
MOCTaHOBJIEHUE, He Mepeaanasi 1eJ0 Ha HOBOE paCCMOTPEHUE, €CIIU 10-
MyleHa onmobKa B MIPUMEHEHUM U TOJTKOBAaHUM HOPM MaTepHabHOTO
npaBa. CyneOHble MOCTAHOBJAEHUS MOAJIEXAT OTMEHE WA U3MEHEHUIO,
eCIIA TIPY pacCMOTPEHUU Jiejia B mopsiake Ham3opa Ipesnnuym BC PD
YCTAHOBUT, YTO COOTBETCTBYIOIEE 00X)alyeMoe cyaeO0HOe MOCTaHO-
BJICHUE HapyIllaeT ImpaBa U CBOOOIbI YeJ0BeKa 1 rpakaaHnHa, TapaHTH-
poBanHble KoHcTutyuueit P®, obuienpusHaHHbIMY NPUHLUMUIIAMU U

269



HOpPMaMU MEXJIYHapOIHOTO IpaBa, MEXIyHAPOAHBIMU TOTOBOPAMU
P®; npaBa u 3aKoOHHbIE MHTEPECHl HEOTIPEAEICeHHOTO Kpyra JIMII U1
WHbIE MYOJIMYHbIE MHTEPEChI; eAMHOO0pa3Ke B TOJKOBAHUU U IIPUMEHE-
HUU CyIaMU HOPM TIpaBa;

6) OCTaBUTb HAA30PHBIC KAI00Y, MpeAcTaBIcHUe 6e3 paCCMOTPEHMS
[0 CYLIECTBY MPU HATMYMK OCHOBAHUIA, TIPELYCMOTPEHHBIX cT. 3914
I'TIK P®.

ITpu paccmoTpennu aena B Hag3opHoM nopsiake [Mpesunuym BC PO
MpOBepsICT NPaBUJILHOCTh MMPUMEHEHHUS U TOJTKOBAHUSI HOPM MaTepu-
aJIbHOTO TIpaBa U HOPM IIpoliecCyalbHOIO MpaBa CyaaMu, paccMaTpu-
BaBIINMU JEJIO, B TIpEesiax TOBOIOB HaI30PHbBIX XKaJTOObI, TIPEICTaBIC-
Hus. B mHTepecax 3akonHOoCcTH [Ipesnauym BC P® BrnpaBe BBHINTH 3a
npenesbl JOBOJOB HAaA30PHBIX XKaJloOkl, IMpeacTaBieHusd. [1pu atom
[Mpe3uauym BC P® He BripaBe NpoOBEpsITh 3aKOHHOCTD CYIEOHBIX TT10-
CTAHOBJIEHUU B TOI YaCTU, B KOTOPOI OHU HE 00XKAIYIOTCS, a TaKXKe 3a-
KOHHOCTb CYyIeOHBIX TIOCTAHOBJIICHU I, KOTOPHIC HE 00XKATYIOTCSI.

Pe3ynbTraThl pacCMOTPEHUS TOJKHBI OBITH 0(hOPMIIEHBI TIOCTAHOBIIE-
HueM. B nocmanosaenuu Ilpezuduyma BC PD doaxcrvt 6bimo ykazamwi:

1) HauMeHOBaHUE U COCTaB Cyla, IPUHSIBIIETO MOCTAHOBJICHUE;

2) maTa ¥ MeCTO IIPUHSITHUS [TIOCTAHOBJICHUSI;

3) mejio, o KOTOPOMY IIPUHSITO IIOCTAHOBJICHNUE,

4) HaMEHOBaHMe JIMLIa, MOJaBIIEero HaaA30pHbIE Xano0y, MpeacTaB-
JIeHue;

5) daMuIMs M MTHULIMAJBI CYIbM, BBIHECIIETO OIpeaeeHrEe O Mmepe-
Jlauye HaI30PHBIX XKaJIOObl, MPENCTaBICHUS C AeJIOM JIsl pACCMOTPEHUS
B cyneoHoM 3acenanuu [Ipesunnyma BC PD;

6) conepskaHue 00KaTyeMbIX CYIeOHBIX TOCTAHOBICHUI;

7) BeiBoabl IIpesnauyma BC P® mo pesyibTaTraM paccMOTpPEeHUS
HaJ30PHBIX KaJI00bI, TIPEICTABICHUS;

8) MotuBHI, 110 KOoTOphIM [Ipe3unnym BC P® mpuiien K cBOUM BBI-
BOJIaM, 1 CChLJIKA Ha 3aKOHBI, KOTOPHIMU OH PYKOBOJICTBOBAJICS.

IMocranosnenue Ipesnanyma BC P® noanuceiBaeTcs npencena-
TeJIbCTBYIOIINM B 3acemannu [Ipe3unnyma BC POD.

Vkazanus I[Ipesuanyma BC P®D o ToikoBaHWM 3aKOHAa SIBISTIOTCS
00s13aTeJIbHBIMU JIJISI CyJla, BHOBb pacCMaTPUBAIOIIETO JIET0.

IToctanosnenue Ipe3nanyma BC P® BcTymaer B 3aKOHHYIO CHITY CO
JTHSI €T0 MPUHSITUS U 00KaJOBaHUIO HE MOIJIEKHUT.



Fnasa 18. MPOW3BOACTBO
N0 BHOBb OTKPbIBLUMMCH
WU HOBbIM OBCTOATE/IbCTBAM
CYAEBHbIX MOCTAHOBJIEHUU,
BCTYMUBLLKUX B SAKOHHYIO CUY

§ 1. Ilonamue, 3navenue u 0CHOBAHUA NEPECMOMPA NO GHOBL
OMKPBIEUIUMCSL UAU HOBBIM 00CMOAMEAbCMEAM CYOeOHbBIX NOCMAHO068ACHUIL,
GCIMYRUBUIUX 68 3AKOHHYIO CULY

§ 2. Ilpoueccyanvhotii nopsadok nepecmompa no 6H08b OMKPLIGUIUMCS

AU HOBbIM 00CMOsIMEALCMBAM CYOCOHBIX NOCMAHO0BACHUIL,

GCIMYNUGIUX 6 3AKOHHYIO CULY

§1. NOHATUE, SHAYEHUE U OCHOBAHNSA NEPECMOTPA
MO BHOBb OTKPbIBLUMMCS WU HOBbIM .
OBCTOATE/IbCTBAM CYAEBHbLIX MOCTAHOBJIEHUM,
BCTYNUBLLUX B 3AKOHHYIO CHIY

C momenra npussitus ['TIK P® 14 Hosi6ps 2002 r. 1. 42 UMeHO-
Basach «IlepecMOTp MO0 BHOBB OTKPBIBIIMMCSI OOCTOSITCILCTBAM pEIIIe-
HWIA, OTNIPEeACICHUI Cyada, MOCTAaHOBJICHUN TIpe3uanuyMa Cyaa Haa30pHOM
MHCTAHLIMK, BCTYIIMBIIUX B 3aKOHHYIO cuity». C npunsatuem Denepaiib-
Horo 3akoHa oT 9 gekabpst 2010 r. Ne 353-®3 «O BHeceHUU U3MEHEHUI
B I'paxxmaHcKMii mporeccyaiabHbIil Kogeke Poccuiickoit Menepanmm»
yKa3aHHasl IjlaBa mpeTepriesa cepbe3Hble U3MeHeHMs1. B ¢Bsi3u ¢ mpouso-
meammnMu n3MeHeHusiMu ¢ 1 staBapst 2012 r. BBoguTCS B ISUCTBUE TII. 42
«I1epecMOTp MO BHOBb OTKPBIBIIIMMCSI WJIM HOBBIM OOCTOSITE/ILCTBAM CY-
JeOHBIX MTOCTAHOBJICHWI, BCTYIUBIIMX B 3aKOHHYIO CUITY».

[IepecMOTp MO BHOBH OTKPBIBIIMMCS MM HOBBIM OOCTOSITCILCTBAM
CyneOHBIX ITOCTAaHOBJIECHMWI, BCTYITUBIINX B 3aKOHHYIO CUJIy, — 3TO Ca-
MOCTOSITEJIbHAS CTaaus TPakIaHCKOro Ipolecca. JlaHHast cTaausl HO-
cuT (haKyJIbTaTUBHBINA XapaKTep, U TOJIBKO OT MHUIIMATUBEI 3aMHTEPe-
COBAHHBIX JIMI] 3aBUCUT €€ BOSHUKHOBEHME.

B u. 2 cT. 392 TTIK P® chopmyapoBaHbl OCHOBHBIEC ITOHSTHUSI YKa-
3aHHOTO BHUA TIepecMOTpa BCTYNUBINNX B 3aKOHHYIO CHITY CyIeOHBIX
TMOCTAaHOBJIEHUM.

ITox BHOBb OTKPBIBIIMMUCS 00CTOATEIbCTBAMM ITOHUMAIOTCS CYIIe-
CTBOBABIIIIC HA MOMEHT IIPUHSITUS CyAeOHOr0 MOCTAHOBICHMS CYIIe-
CTBEHHBIE [IJI Je1a 00CTOSTENbCTBA, K KOTOPBIM OTHOCSITCSI:
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1) cymiecTBeHHBIC IS JIejia OOCTOSTEILCTBA, KOTOPhIE HE ObBUIM U He
MOTIJIU OBITh U3BECTHBI 3asiBUTEINI0. B 3TOM cilyyae BHOBb OTKPBIBIIN-
MMCST 00CTOSITEILCTBAMMU SIBJISIIOTCSI OTHOCSIIIIMECS K Jesy (haKTUuecKure
00CTOSITEeNIbCTBA, OOBEKTUBHO UMEBIIIME MECTO HA BPEMSI pACCMOTPEHUS
Jieia U cocoOHbIe TTOBIUATh Ha CYHIECTBO MPUHSATOTO Cy/1eOHOro Mo-
CTAHOBJIEHUSI, O KOTOPBIX HE 3HAJ U HE MOT 3HATh 3asIBUTEJb, a TAKXKe
CYJI TIPU BBIHECEHWU JaHHOTO MoctaHoBIeHUs . [Tpn 3TOM HeoOXoarMMo
UMETb B BUJLY, UTO Mpe/ICTaBICHHbIE 3asBUTEJIeM HOBbIE 10KA3aTeIbCTBA
O JieJly He MOTYT CJIY>KMTh OCHOBaHMEM [IJIs1 TiepecMOoTpa cy1eOHOro
TMOCTAaHOBJICHUSI 10 BHOBb OTKPBIBIIMMCSI OOCTOSITEILCTBAM;

2) 3aBeAOMO JIOKHBIE ITOKAa3aHUS CBUACTENS, 3aBEIOMO JIOXKHOE 3a-
KJIIOUEHUE DKCIepTa, 3aBeIOMO HEMpaBUJIbHbIN TiepeBoj, daibcuduka-
LIMST JOKA3aTeIbCTB, MOBJIEKIINE 32 COO0I MPUHSITHE HE3aKOHHOTO WU
HE0OOCHOBAHHOTO CY/IeOHOTO TTOCTAHOBJICHMST M YCTAHOBJIEHHBIE BCTY-
MUBILIXM B 3aKOHHYIO CUJTy IPUTOBOPOM cyna. Takue o0CTOsITebCTBA
SIBJISIIOTCSI OCHOBaHUEM JUISI TIepeCMOTpa CyAeOHOT0 MOCTaHOBICHUS,
€CJIM OHU TOBJICKJIM TIPUHITHE HE3aKOHHOTO MM HEOOOCHOBAHHOTO
Cy/1Ie0HOTO MOCTAHOBJICHUSI;

3) mpecTymieHUs] CTOPOH, OPYTUX JIMI, YIYaCTBYIOIIUX B JAeJie, UX
MpeacTaBUTeNeN, TIPECTYIIEHUS Cyeld, COBEPIIIEHHBIE TIPU PACCMOTpPe-
HUU U pa3pellieHU U JaHHOTO Jiejla U yCTAHOBJIEHHbIE BCTYMUMBIINUM B 3a-
KOHHYIO CUJTy TIpUroBopoM cyna. [lepeuuncieHHble 00CTOSITENbCTBA SIB-
JISTIOTCSI OCHOBAHUEM JIJIsI TIEPECMOTpa CyJIeOHOTO TTOCTAaHOBJICHHUS He3a-
BUCHUMO OT TOTO, MOBJUSJIN JIU 9TU OOCTOSITEILCTBA Ha Pe3yJbTaT
paccMOTpeHHUsI Jena.

HoBble 00cTosiITEIbCTBA — BO3HUKIIME MTOCIIE IPUHATHS CYIeOHOTO
MOCTAHOBJIEHUS U MMEIOILIUE CYIIeCTBEHHOE 3HAUYEeHUE JIsl PaBUJIb-
HOTO pa3peleHust iea 00CTOSITeIbCTBA, K KOTOPBIM OTHOCSITCSI:

1) oTMeHa cyeOHOro MOCTAHOBACHUS Cyla O0IIel IOPUCIAUKIINT
WM apOUTPaAXKHOTO cyJa JUOO0 MOCTAHOBIEHUS TOCYIAPCTBEHHOTO OpP-
raHa Wiv opraHa MECTHOTO caMOYITpaBIeHUsI, MOCTYKUBIINX OCHOBA-
HUEM ISl IPUHSTUS CyNeOHOTO MOCTAHOBJIEHUS MO0 JaHHOMY AETy.
AHaIu3upys NaHHOE OCHOBaHUE, CJleAyeT OTMETUTh, YTO MOCTAHO-
BJIEHUE Cy/1a OOLIEeH IPUCIUKIIMU UM apOUTPAKHOTO Cyla MOXET ObITh
TOJIOXKEHO B OCHOBY JPYTOTO PEIIeHUs, eCJIU peub UAeT O (hakTax, Ko-
TOpbI€ UMEIOT CBOMCTBO MPEIOAULIMAIBHOCTU. TakuM 00pa3om, B CIy-
yae, eCJIM akT, B KOTOPOM ObLJIM YCTAHOBJIEHBI TakKue (hakThl, ObLT BIO-
CJIEICTBUY OTMEHEH, TO U (haKThI CIIEAYET JOKA3bIBATh BHOBD IO OOIINM
npaBuiaM noka3biBaHus. [locTaHOBIEHUSI TOCYIapCTBEHHOTO OpraHa
WM OpraHa MECTHOTO CaMOYIpaBJeHUsI MOTYT UMETh HOPMATUBHbBIN U
HEHOPMAaTUBHBIN XapakTep;

2) mpu3HaHWe BCTYMUBIINM B 3aKOHHYIO CHITY CYI€OHBIM MTOCTAHOB-
JIEHWeM cy/a oOl1lel IOPUCIUKIIMN WX apOUTPaKHOTO Cy/ia HeleCTBU-
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TEJIbHOU CHIEeJIKHU, MOBJIEKIIE 32 CO00i MPUHSATHE HE3AKOHHOTO MJIN
HEO0OOCHOBAHHOTO CyNeOHOTO TTOCTAHOBJICHUS 110 JaHHOMY Hely. DTo
00CTOSITEJIbCTBO MOXKET CJIY>KMTh OCHOBAaHUEM IS IIEpecMOoTpa cyneo-
HOTO TOCTAHOBJIEHUS TIPYU HAJTUUUU BBIBOJIA O TIPU3HAHUU HEACHCTBU-
TEJIbHOI OCTIOPUMOI MJIM HUYTOXKHOM CHEJKU MO0 O IIPUMEHEHUM T10-
CJICACTBUI HEAEUCTBUTEIbHOCTY HUYTOXHOM CIEIKU B PE30JIOTUBHOI
1 (WJIM) MOTUBUPOBOYHOM YaCTH PEILICHUSI CyIa TI0 APYTOMY JIey;

3) mpusHanue KC P® ne coorBercTBytoniuMm Koucrurynun PO 3a-
KOHa, IPMMEHEHHOTO B KOHKPETHOM JIeJie, B CBS3U C IIPUHSITHEM pellie-
HUSI 110 KOTOpoMy 3asiBUTeb oopaiaics B KC P®. JlaHHoe ocHOBaHuWe
MOXET MMETh MECTO B T€X Clydasx, KOTJaa 3aMHTepeCOBaHHbBIC JINIIa
o6patuimck B KC P®D ¢ BormpocoM 0 KOHCTUTYIIMOHHOCTH KOHKPETHOM
HOpPMBI. B Takoii cuTyaluu ocHOBaHUEM IS IIEpecMOoTpa OyIeT mpu-
3HaHue KC P® cooTBeTcTBY0OIICH HOPMBI HEKOHCTUTYIITMOHHOW WJIN
BBISIBJICHUE MHOIO KOHCTUTYLIMOHHOTO IIPAaBOBOTO CMBIC/IA YKa3aHHOI
HOPMBI;

4) ycranosnenue Epomneiickum CynoM 1o mpaBaM yejioBeKa Hapy-
IIeHUs TToJ0XeHn KoHBeHIIMM o 3a1mTe IpaB YyejJoBeKa 1 OCHOBHBIX
CcBOOOJ, IMPU PAaCCMOTPEHUY CYIOM KOHKPETHOIO JieJia, B CBSI3U C IIPU-
HSITUEM PEIEHUS TI0 KOTOPOMY 3asiBUTeJb obpaiancs B EBponeiickuit
Cyn no npaBaM 4eloBeKa. YKa3aHHOE OCHOBaHME 3aCTy>KUBAET OTACIIb-
Horo BHuMaHus. B nmocranosnenun KC P® or 6 nexkabps 2013 r.
No 27-T1 «ITo meny o mpoBepKe KOHCTUTYIIMOHHOCTH MOJOXEHUI
cratby 11 1 IyHKTOB 3 M 4 yacTu 4eTBepTOil cTaThu 392 I'paxkmaHCKOTo
npoieccyaibHoro Koaekca Poccuiickoit @enaepaunu B CBSI3U C 3aIIPO-
coM mpe3unuyma JICHUHTpaJCcKOro OKpy>KHOTO BOEHHOTO Cyaa» ObLT
BBISIBJICH OCOOBII KOHCTUTYILIMOHHO-IIPABOBOM CMBICIH II. 4 4. 4 cT. 392
I'TIK P®. KC P® B yka3zaHHOM MOCTAHOBJICHUM MPUIILE] K BIBOAY O
TOM, YTO €CJIU CyI OOIIIeH IOPUCAUKIIMU MPUIET K BHIBOAY O HEBO3MOX-
HOCTH MCITOJIHEeHUS TTocTaHoBIeHUsT EBponeiickoro Cyna 1mo mpaBam
yesoBeKa 0e3 IMpu3HaHus He cooTBeTcTBYOmMUMU KoHcTutyumu Poc-
cuiickoit Peaepalny 3aKOHOMOIOXEHU, OTHOCUTEILHO KOTOPBIX pa-
Hee KC P® xoHCcTaTMpOBaI OTCYTCTBUE HAPYIICHUS] UMW KOHCTUTYIIH-
OHHBIX IIpaB 3asiBUTEJIsI B KOHKPETHOM Jiejie, OH IIPaBOMOYEH IIPHUOCTa-
HOBUTb MPOU3BOACTBO U o6patuthcst B KC P®D ¢ 3ampocom o mpoBepke
KOHCTUTYLIMOHHOCTHU 3THUX 3aKOHOITOJIOXEHMIA;

5) onpeneneHue (u3MeHeHue) B moctaHoBiaeHuu Ilpesuauyma BC
P® npakTuky npuMeHeHusl IIPpaBOBOM HOPMbI, IPUMEHEHHON CyIOM B
KOHKPETHOM JieJie, B CBS3U C IIPUHITUEM CYAeOHOTr0 IMTOCTAaHOBICHMS,
10 KOTOPOMY IIOJIaHO 3asIBJICHUE O IIePeCMOTpe Jeja B MMOPSIAKe Hal-
3o0pa, uiau B noctaHoBieHnu [pesunuyma BC PD, BoIHeCeHHOM MO pe-
3yJabTaTaM pacCMOTPEHUS APYTOTo Jeja B TOPSAKe Haa30pa, Wik B T0-
cranosieHun Iirenyma BC PO.
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[Mocranosnenue Epomneiickoro Cyna mo mmpabam 4ejioBeka oT 6 Je-
kabps 2011 r. mo neny rp. TnageliieBoit! 3acTaBisieT 3aayMaThesl O MpU-
MeHeHuH II. 5 4. 4 ct. 392 I'TIK P®. Peub unet 06 onpeneneHUn (U3Me-
HeHun) noctaHoBieHueM [pesunuyma BC P npakTuku nmpuMeHeHUsI
MPaBOBOM HOPMBI, MOJIOXKEHHON B OCHOBY 00XajyeMOro B Mopsiaike
Haza3opa cyaeOHOro MoCcTaHOBJIEHUS, KAK «HOBOM» OOCTOSITEILCTBE, I10
KOTOPOMY J€JIO MOXET ObITh MepecMOTPpeHO. MI3MeHUTh TPakTHKY TMpH-
MEHEHUs MIPaBOBOI HOPMBI TaKXKe MOXKET MocTaHosiaeHue [1pesnnuyma
BC P®, BbiHeceHHOE 10 pe3yJbTaTaM PacCMOTPEHUS APYroro jaejia B
rnopsiake Haazopa, uiav nocraHopienue [ienyma BC P®. BHeceHue B
'K P® cooTBeTCTBYOIIEr0 OCHOBAHUSI JIsI TIEPECMOTPA BCTYITUBIINX
B 3aKOHHYIO CUJIY CYIeOHBIX MOCTAHOBIEHUIA 110 HOBBIM OOCTOSITENIb-
ctBaM cBsizaHo ¢ npuHsitueM KC P® nocraHoBiaeHust ot 21 ssHBaps
2010 r. B HeM opraH KOHCTUTYIIMOHHOTO KOHTPOJISI, OMIMpasiCh Ha TIpe-
LIeICHTHYI0 TTpakTUKy EBporeiickoro Cyma mo mpaBaM 4ejioBeka, Mpu-
1IeJT K BBIBOMLY O TOM, YTO OTMEHA CylleOHOTO pEelIeHUs B CBSI3U C MPU-
JaHWeM TOJKOBAHWIO, JAHHOMY BBICIIIMM CyJIOM, OOpaTHOW CHMJIbI, HE
JIOJIKHA pAcCMaTPUBAThCSl KaK HapyllleHUe MTPUHIIUIIA PaBOBOM Ompe-
JIeJICHHOCTU, B TOM cllydyae, KOr/ia 3TO HeOOXOAMMO ISl 00ecrieueHUsT
CIIPaBeUTMBOrO MPAaBOCYAMA ¥ BOCCTAHOBJIEHUS HAPYLIEHHOTO TpaBa’.
ITpy HaIMYMKM TaKOTO OCHOBAHUS CJeNyeT UMETh B BUIY, UTO Mepe-
CMOTp BCTYIHMBILMX B 3aKOHHYIO CUJIY CyAeOHBIX TTOCTAHOBJIEHUI B yKa-
3aHHOM CJIyJae TOITyCKaeTCs, €CIU B pe3yJibTaTe HOBOTO TOJKOBaHUS
MPaBOBbIX HOPM HE YXYAIIAETCs MOJOXeHWe MOJYMHEHHOM (c1aboii)
CTOPOHBI B IMyOJIMYHOM MTPAaBOOTHOIIEHUM.

OuenuBag 11. 5 4. 4 cr. 392 T'TIK P® u apyrue HOpMBI rpak1IaHCKOTO
MPOLIECCYaTbHOTO U apOUTPaKHOTO MPOLECCYAIbHOTO 3aKOHOAATEb-
ctBa, A.B. HOauH oTMeuaeT MoBbILIEHUE POJIU CyAeOHOM MPaKTUKU MTPU
PacCMOTPEHUHU TPAKIAHCKUX JIeJT 1 OTHOCUT K HEOCTaTKaM 3aKOHa He-
yKa3zaHue Ha 00513aHHOCTb CyJ0B MEepBO MHCTAHIIMU YUUTHIBATh CJIO-
XKUBLIYIOCS CyleOHYI0 NPakTUKY . TakuM 06pa3oM, IPUHUMAs BO BHU-
MaHue u3MeHeHus 1. 5 4. 4 ct. 392 I'TIK P®, cienyer npusHaTh, 4TO

CwM.: TTocranoBnenue Eppomneiickoro Cymaa Imo mpaBaM 4ejioBeKa oT 6 mekaopst
2011 r. «'naneimesa npotuB Poccuiickoit @enepatun» // bronnerens EBporneii-
ckoro Cyna o rmpaBam desioBeka. 2012, Ne 6.

Cwm.: Tocranosnenne KC PO ot 21 ausaps 2010 r. Ne 1-IT «ITo aeny o nmpoBepke
KOHCTUTYLIMOHHOCTHU TIOJIOKeHUH yactu 4 ctatbu 170, mynkra 1 cratbu 311 u ya-
ctu 1 cratbu 312 ApouTpaxkHOrO mpolieccyalbHoro Koaekca Poccuiickoit Mene-
palMy B CBS3M C XXajlobaMU 3aKPhITOro aKIIMOHEpHOro obiecta “IlIpousBon-
CTBeHHOE 00benuHeHue ‘beper’”, OTKPBITHIX aKIIMOHEPHBIX 001IecTB “Kap6o-
aut”, “3aBon ‘Mukponposon’” u “HayuyHO-TpOM3BOACTBEHHOE MPEATIPUATHE
‘Pecniuparop’”» // Cobpanue 3akoHomaTenbcTBa PA. 2010. Ne 6. Cr. 699.

CM.: FOoun A.B. HoBble TIpo6ieMbl TOKa3bIBaHUS B CBETe MOIEPHU3AIUM IPaXK-
JIAHCKOTO CYIONpPOoU3BoicTBa // BecTHUK rpaxaaHckoro mpouecca. 2013. Ne 6.
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BOIIPOC O HOPMATUBHOU TIpupoae rmoctaHoBneHuit Ilnenyma u [Ipesu-
nuyma BC PO yrpaTtui ¢cBoio IMCKyCCMOHHOCTB. B Hacrosiee BpeMst
yKazaHHble akThl BC P® B Toli yacTu, B KOTOPOIi gaeTcs oulimaibHOe
TOJIKOBaHWE HOpMaM HaI[MOHAJIBHOTO U MEXIyHAPOIHOTO MpaBa, sIBJsI-
FOTCSI ICTOYHMKAMM TPakIaHCKOTO MPOIIECCYaIbHOTO TIpaBa v JOJKHBI
HMCIIOJIb30BaTbCs CydaMU Ha IpaKTUKe HapsAy C TpaadUuLMOHHBIMU
HMCTOYHUKAMU TIpaBa. B mpoTUBHOM ciIydyae UTHOPUPOBAHUE MTPABOIIO-
JIOXKEHU, BhIpaXXeHHBIX B IMocTaHoBIeHUsX [linenyma u Ipesnnuyma
BC P®, noixHO BECTU K MEPECMOTPY [eja MO0 HOBBIM OOCTOSITE]b-
CTBaM.

§2. MPOLECCYAJIbHbIA MOPAJ0K NEPECMOTPA
N0 BHOBb OTKPbIBLUMMCS UM HOBbIM .
OBCTOATENIbCTBAM CYAEBHbLIX MOCTAHOBJIEHUM,
BCTYNUBLLXX B 3AKOHHYIO CHIY

CornacHo cT. 394 I'TIK P® k cy0bekTaM, UMEIOIIUM IIpaBO Ha
oOpalleHue C 3asBJICHUEM, IIPEACTAaBIIEHUEM O IIePeCMOTpPe CyIeOHBIX
TIOCTaHOBJICHUI TI0 BHOBb OTKPBIBIIMMCS MJTM HOBBIM OOCTOSITETLCTBAM,
OTHOCSTCSI CTOPOHBI, IIPOKYPOP, APYTHe JUlia, y4acTBYIOIIME B JIeIe.

JaHHOe IT0JI0XEeHUE MPOTUBOPEYUT IIPABOBOI MO3ULIMU, OTPaXKeH-
Hoii B onpeaeneHur KC P® or 22 anpenst 2010 1. Ne 687-0-0 «O6 oT1-
Ka3e B IPUHITUU PacCMOTPEHUIO Xajao0kl TpaxnaH ['anaeBa Cepres
AnexkcannpoBuya, ['amaeBoit MapuHbl MIBaHOBHEI U 3ymoBa ApKaaus
AJleKcaHIpoOBWYA Ha HapylIeHWEe NX KOHCTUTYLIMOHHBIX TIpaB CTAThel
394 I'paxxmaHCKOTO mpolieccyalbHOro Kkoaekca Poccuiickoit Menepa-
ur». CMBIC]T BbIPasK€HHOM IIPaBOBOI MO3ULIMHU 3aKJII0YACTCS B TOM, YTO
aHaJIM3MpyeMasi HopMa He TIpe/IioaraeT JUIIeHUs] He TIPUBJICUYEHHBIX K
YYacTHIO B eJIe JIUII, O IIpaBaxX U 00SI3aHHOCTSIX KOTOPBIX IIPUHSITO pe-
LIEHHUe Cyla, Ha oOpallleHue C 3asiBJICHUEM O IIEPeCMOTpe CYIeOHbBIX 0~
CTAHOBJICHUI TT0 BHOBb OTKPBIBIITMMCS UJIM HOBBIM OOCTOSITCIHCTBAM.

Kpome Toro, B mocranoBinenun [lmenyma BC P® or 11 gexadps
2012 1. Ne 31 «O npuMeHeHUU HOpM [ 'pakIaHCKOTO MPOLIECCYaaTbHOTO
konekca Poccuiickoit Menepatiny npu pacCMOTPEHUU CyIaMU 3asiBJie-
HUI, IPEeNCTaBICHUI O TIEPECMOTPE TI0 BHOBb OTKPBIBITUMCS MU HO-
BBIM OOCTOSITEILCTBAM BCTYIUBILMX B 3aKOHHYIO CUJTY CYIeOHBIX IIOCTa-
HOBJIEHU» OTpejieIeHO, YTO TIPaBOM Ha OOpallleHUe B CYJ C 3asiBjie-
HHEeM, IpeAcTaBIIcHHuEeM O TiepecMoTpe B Topsake ri. 42 I'TIK PO
BCTYIUBILIMX B 3aKOHHYIO CUJIy CyleOHBIX ITOCTAHOBJIEHUI 00JIamaioT
yYacTBYIOIINE B IeJie JIUIIA, a TAKXKe APYTUe JUIa, eClIv CyIeOHBIMU M0~
CTaHOBJICHUSIMU pa3pellieH BOpoc 00 MX MpaBax 1 00s13aHHOCTSIX.

ITpoxypop BrpaBe 00paTUTHCS B CY C IIPEACTABICHUEM O IIEPECMO-
Tpe BCTYIIUBIIMX B 3aKOHHYIO CUILY CyAeOHBIX ITOCTAHOBJIEHUI 110 BHOBb
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OTKPBIBIIMMCS WJIM HOBBIM OOCTOSITEILCTBAM, €CIIH JIEJIO OBLIO BO30YK-
JIEHO TI0 3asIBJICHUIO ITPOKYpopa, IMOJaHHOMY B 3allIUTy IpaB M 3aKOH-
HBIX MHTEPECOB I'paXklIaH, HEOMpeIeICHHOTO Kpyra JIUL WX MHTEPECOB
Poccuiickoit @enepauun, cyobekroB Poccuiickoit Menepaniu, MyHU -
LIUITAJIbHBIX oOpa3oBaHuii. [1pu 3TOM TTpaBo Ha oOpalleHue ITPoKypopa
C TaKUM TIpPEACTaBICHUEM He 3aBUCUT OT (haKTUIYECKOTO yJacTus IIpo-
Kypopa B 3aceJaHUsIX CYJI0B COOTBETCTBYIOLLIMX MHCTAHIIUIA.

[Tpokypop Tak:ke BIpaBe 00paTUTHCS B CYI C 3asiBJICHUEM O TIepe-
CMOTpE CyIeOHBIX TTocTaHOBIeHNI B mopsinke Ti1. 42 I'TIK P® B unTe-
pecax rpaxiaH, HeoIpeaeJeHHOro Kpyra Jui Wik uHTepecoB Poccuii-
ckoit Penepaunu, cyonekToB Poccuiickoit denepainn, MyHULATIATb-
HBIX 00pa30BaHMIi, He IIPUBJIEKABIIMXCS CYIOM K YYacCTHUIO B Jiejie, €CIn
CyaeOHBIMU MOCTAHOBJIEHUSIMU pa3pellieH BOIIPOC O MpaBax 1 00sI3aH-
HOCTSIX 9TUX JIULI.

3asiBIeHME, TIPEAICTABICHE MOTYT ObITh IOJAHbI B T€YEHHUE TPEX Me-
CSILIEB CO IHSI YCTaHOBJIEHUSI OCHOBAHUIA IJIsI IEPECMOTpa B CY, IPU-
HSBIINI COOTBETCTBYIOIIEE ITTOCTAHOBJICHME.

I'TIK P® ycraHaBimBaeT pa3ainyHOE MCYUCIEHNE 3-MECSTIYHOTO
CpoKa Ha oOpallieHue C 3asiBJICHUEM O IIepeCMOTpe CyIeOHbIX ITOCTa-
HOBJIEHUI1 110 BHOBb OTKPBIBILIMMCSI WJIM HOBBIM OOCTOSITEJILCTBAM B 3a-
BUCHMOCTH OT TOI'0, KAKOE MMEHHO 13 00CTOSITEIbCTB UMEETCSI.

Tax, cpok nodauu 3asnesenus, npedcmaenenus o NepecMoTpe cyned-
HBIX [IOCTAHOBJICHUI 110 BHOBb OTKPBIBLIMMCSI WJIM HOBBIM OOCTOSITEIb-
CTBaM MCUMCIISIETCSI B CIIyJasiX, IPeayCMOTPEHHBIX:

* 1. 1 4. 3 cr. 392 I'TIK P®D, — co AHS OTKPHITUS CYLIECTBEHHbBIX IIJISI
Jiejia O0CTOSITENbCTB;

* m.2u 3 4. 3ct. 392 I'TIK P, — co nHs BCTyIUIeHUs] B 3aKOHHYIO CH-
JIy TIPUTOBOPA I10 YTOJIOBHOMY JEILY;

* 1. 14.4ct. 392 I'TIK P®D, — co aHS BCTYIUIEHUS B 3aKOHHYIO CUILY
CyIeOHOTO IMOCTAHOBJICHUS, KOTOPOE OTMEHSET paHee BBIHECEHHOE
cyaeOHOe ITOCTaHOBJICHUE MO0 IMOCTAHOBJICHUE TOCYIapCTBEHHOTO
opraHa WIM OpraHa MECTHOTO CaMOYIIPaBJICHUsI, Ha KOTOPBIX OBLIO
OCHOBaHO IIepecMaTpMBaeMoe CyneOHOe MOCTaHOBJIEHME, MO0 CO
JIHSI TIPUHSITUSL TOCYAaPCTBEHHBIM OPraHOM WJIM OPTaHOM MECTHOI'O
CaMOYIIPaBJICHUSI HOBOTO IMMOCTAHOBJICHMSI, HA KOTOPOM OBIJIO OCHO-
BaHO TepecMaTpruBaeMoe CyaeOHOe TTIOCTaHOBJIEHUE

* 1. 2 4. 4ct1. 392 TTIK P®, — co nHS BCTYIUICHUSI B 3aKOHHYIO CHILY
CyIeOHOTO ITOCTAHOBIICHUS

e 1. 349. 4 ct. 392 I'TIK P®, — co nHs BCTYIUIEHUST B CHIJIy COOTBET-
ctByomiero pemenus KC PO;

* 1. 44.4cr. 392 I'TIK P®, — co nHs BCTYIUIEHUSI B CUJIy COOTBET-
cTByIomIeTo moctaHoBiaeHus EBpomeiickoro Cyma mo mpaBaM 4esio-
BeKa;
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* 1. 54. 4 ct. 392 I'TIK P®, — co aH BCTYIUIEHUS B 3aKOHHYIO CHUITY
noctaHoBeHusd Ilpesuamyma BC PD, co mHS onmyOoIMKOBaHUS T10-
cranosiieHus I[Tnenyma BC P®.

7151 TOro 4ToOBI 0OPATUTHCS C 3asIBJIEHUEM O MEPECMOTPE CyIeOHbIX
MMOCTAaHOBJICHU# IO BHOBb OTKPBIBIIUMCSI UM HOBBIM OOCTOSITEIb-
CTBaM, HEOOX0AUMO OPOPMUTH 3asiBJIeHUE, TpeboBaHUSs Mo (opMe U
conepxaHuio K kotopomy ['TIK P® He ycTaHoBieHbl. B ykazaHHOM 1o-
cranoBiieHuu [Inenyma BC P® 3akpernieHo, 4To 3asiBJieHUE, IIPeACTaB-
JICHUE O TIePeCMOTpEe BCTYMUBIIMX B 3aKOHHYIO CUJTY CYIeOHBIX MOCTa-
HOBJICHUIA 110 BHOBb OTKPBIBIIMMCS MJIM HOBBIM OOCTOSITEIbCTBAM
JIOJKHBI COTeP3KaTh:

* HauMMEHOBaHME CyJa, B KOTOPbIH IToAaeTCs 3asiBJICHUE, IIPeICTaBie-
Hue;

* HaMMEHOBaHMeE JIIla, 00PaIAOIIeTOCs B CY/I;

* HauMMEHOBaHME yYaCTBOBABILIMX B AEJIC JIMII;

* yKazaHMe Ha OOCTOSTEJIbCTBAa, KOTOPBIE MOTYT IIOBJIEYb IIEPECMOTP
CynIeOHOTO TTOCTAaHOBJIEHMUS,;

* CCBUIKY Ha J0Ka3aTeIbCTBa, MOATBEPXKIAIOIINE 3TH O0CTOSITEILCTBA.
K 3asiBieHUIO, IIpeaCTaBIeHUIO, II0JaBAeMbIM B alle/UISILIUOHHYIO,

KaccalMoHHyo nHctanuuio uiu B [pesuauym BC PO, npunaramorcs
3aBEPEHHBIC COOTBETCTBYIOIIMM CYJIOM KOIUM CYIeOHBIX TOCTAHOB-
JICHUIA, IPUHSTBIX I10 JeJTy.

dusndeckue JTUA U OPTaHU3AIUK TIPU TIo1aue B CY/I 3asiBICHUN O
MepecMOTpe BCTYIUBIINX B 3aKOHHYIO CHJTY CYIeOHBIX ITOCTAHOBJICHUIA
10 BHOBb OTKPBIBILIMMCSI UJIA HOBBIM OOCTOSITEJIbCTBAM OCBOOOXKIEHBI
OT YTUIaThl TOCYIaPCTBEHHOM MOILIAHBI.

PaccMoTrpeHue 3asiBIeHUI, IIPeACTaBICHUI O IEPeCMOTPEe BCTYITMB-
IIKX B 3aKOHHYIO CUJIY CYyIeOHBIX ITOCTAHOBJICHUIA OCYIIECTBIISIETCS 10
MpaBuiaM MPOU3BONCTBA B Cy[€ COOTBETCTBYIOIIEH MHCTAHIIUU C y4e-
ToM T1oJ103KeHui 1. 42 TTIK P®D.

ITocne npuHATHS 3asiBJICHUSI, IIPEACTABICHUS Cy Ha3HavyaeT BpeMs
1 MECTO CyneOHOro 3acelaHus U M3BeHlaeT 00 3TOM y4yacTBYIOUINUX B
nene nuil. HesiBka nuil, HamjexxayuM oOpa3oM M3BEIIEHHBIX O Bpe-
MEHU U MecTe CyneOHOro 3acedaHus, B CUIy nosoxeHuii cr. 396 T'TIK
P® He aBnsieTcst mpensATCTBUEM ISl ero mpoBeneHust. CTOPOHBI, MPo-
Kypop, Ipyrue Julia, y9acTBYIOIINUE B JeJIe, MOTYT IOITyCKaThCs K yda-
CTHUIO B CyIeOHOM 3acelaHUM IyTeM UCIOJIb30BAHUsI CUCTEM BUIEOKOH-
(bepeHIICBS3U B TTOPSIIKE, YCTAHOBJIEHHOM CT. 155' TTIK P®.

B cootBetcTBuu co ct. 396 I'MIK P®D cyn paccmaTpuBaeT yKa3zaHHBIE
3asIBJICHUE, TIPEACTaBICHNUE B CyIeOHOM 3acedaHnu, UCCIIeIyeT JoKa3a-
TeJIbCTBA, IIPEICTABIEHHbIC B IIOATBEPKACHUE HAINYMsI BHOBb OTKPbIB-
IIUXCS WJIM HOBBIX OOCTOSITENIBCTB T10 JIEJTy, 3aCIyIIBaeT O0bSICHEHUS
YYaCTBYIOIIUX B JeJIe JIUII, COBEPIIAeT MHbIe HEOOXOMMMBbIE ITPOLIECCY-
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aJIbHbIC JCUCTBUSI, KOTOPBIC JOJKHBI OBITh OTPaXXeHBI B IIPOTOKOJIE CYy-
JeOHOro 3acegaHusl.

3agBlieHue, NpeJcTaBIeHUEe O MepecMOTpe CyIeOHbIX MOCTAaHOB-
JICHU# 1O BHOBb OTKPBHIBIIMMCS I HOBBIM OOCTOSITEILCTBAM paccMa-
TPUBAIOTCSI B CPOK, He TIpeBhIIANINi onuH Mecdll, a B BC PO B ¢cpok,
He MpeBbIIIAOLIMKA IBa Mecslia.

ITo pesynbpTaTaM pacCMOTpeHUS 3asBJICHUS, IIPEACTaBICHUS O TIepe-
CMOTpE CyIeOHOro MOCTAaHOBJIEHUSI IO BHOBb OTKPBIBLLIMMCS WU HO-
BBIM OOCTOSITEBLCTBAM CYJ BHIHOCUT OIpe/eecHe 00 YI0BJIeTBOPEHUU
3asIBJICHUSI, TIpEACTABJICHUS U OTMEHSIET CyIeOHbIe TTOCTAHOBICHUS
JTMOO0 OTKA3BIBAET B MIX TTIEPECMOTDE.

VYnoBneTBopeHue cynaMu TepBoii, aneIsIiMOHHON, KacCallMOHHO
uHcTaHuii, a Takxke [Ipesuaguymom BC P® 3asBieHus, npeacrabiie-
HUS 0 TIepecMOTpPE CYACOHOTO TTOCTAHOBICHUS 110 BHOBb OTKPBIBITIMCS
WA HOBBIM OOCTOSITEIbCTBAM SIBJISIETCSI OCHOBAHUEM JIJISI TIOBTOPHOTO
pPacCMOTPEHUS [IeJla COOTBETCTBYIOIIMM CYIOM I10 NPABUJIaM, YCTAHOB-
sneHHbM ['TIK P® ns cyga jaHHOM MHCTAHLIMHA.

OmnpeneneHusl, BBIHECEHHBIE MO pe3yJbTaTaM pacCMOTPEHUSI 3asiBie-
HMUsI, TIPEACTaBICHUS O MEePECMOTpe CyAeOHOro MOCTAaHOBIECHUS MO
BHOBB OTKPBIBIIMMCS VT HOBBIM OOCTOSITEIHCTBAM CYIaMU aTleJIIsII -
OHHOI, KacCallMOHHOM MHCTAHIINI, a Takxke [Ipesnmuymom BC PD
BCTYIAlOT B 3aKOHHYIO CHJIY CO JHSI MX BHIHECEHMSI U 00KaJOBaHUIO B
aneJUIIIUOHHOM TIOpSIIKEe He MmoaiekaT. BMecte ¢ TeM ompeneneHus
CyIIOB aneJuUIIUMOHHOM U KacCAalMOHHOM MHCTAHLIMI MOTYT ObITh 00Ka-
JIOBaHbI COOTBETCTBEHHO B KaCCALIMOHHOM MOPsIAKE (3a UCKIIOUEHUEM
cyne6HbIX ToctaHoBleHnit BC P®) u B mopsinke Han3opa B [Ipe3nnnym
BC P®.

B cayyae, eciu cya BbILIECTOSIIIEH MHCTAHIIMU TIPU PAaCCMOTPEHUU
JKaJIoOBl, TIPEACTABICHUST HA OTIpeAc/IicHNEe 00 YIOBICTBOPECHUH 3asIBIIC-
HUS, TIPEICTaBIEHUS O MePEeCMOTpe CyIeOHOro MoCTaHOBIEHUS IO
BHOBb OTKPBIBIIUMCSI UM HOBBIM OOCTOSITEICTBAM MPUIET K BHIBOIY O
HE00OCHOBAHHOCTH JAHHOTO OTIPEAEICHNS, TO OH IIPUHUMACT pellIcHNe
0 €ro OTMEHe U OJHOBPEMEHHO OTKAa3bIBaeT B MepPecMOTpe CyaecOHOTO
MOCTAHOBJIEHUS MO0 BHOBb OTKPBIBLIMMCS UJIM HOBBIM OOCTOSITEJILCT-
BaM.



Pa3spen 4. UHbIE NMPOU3BOACTBA

Fnasa 19. MPOW3BOACTBO B APBUTPAXXHOM CYAE

§ 1. Ilonamue u cucmema apoumpaxcuotx cyooe

§ 2. Komnemenuus apoumpaxichoix cyooe

§ 3. Yuacmuuxu apoumpasxcrnozo npoyecca

§ 4. Jlokasvieanue u doxkazameavcmea 6 apOUmMpa’3cHom cyoonpou3goocmee
§ 5. Ilpouszeoocmeo ¢ apoumpasxcrom cyde nepeoil uncmanuuu.
Ocobennocmu npouzeo0cmea no 0moeAbHbIM Kamezopusm dea

§ 6. Ilepecmomp cydebnvix akmoe apoumpaixicrnozo cyoa

§1. TMOHATHE U CUCTEMA APBUTPAXHBIX CYA0B

ApOuTpaxKHbIe CyAbl — 3TO CYAbI CIIELIMATBbHON KOMITETCHIIUH,
OCYIIECTBIISIONINE TTpaBOCynue B cpepe MpeanpuHUMATEIbCKON 1
MHOI KOHOMUWYECKOM IeITeJIbHOCTU ITyTeM pa3pelleHUs] 9KOHOMUYEC-
CKHUX CITIOPOB 1 PaCCMOTPEHUSI MHBIX JIeJI, OTHECEHHbBIX K UX KOMIIETECH-
WU,

Cpazy ckaxkeM 0 TOJIKOBaHUM TepMHUHA «apOUTpaxKHbIe Cydbl». B 00/1b-
IIUHCTBE CTPaH Moj apOuTpaxkeM MOHUMAIOTCSI HErOCy1apCTBEHHBIE
OpraHbl, Ha pa3pelleHne KOTOPhIX CTOPOHBI MePeaaloT CBOM CIIOPHI P
HaJIMYMK COOTBETCTBYIOIIETO COMIAIICHMS, U O0SI3YIOTCS TTOAYMHSITHCS
peleHunIo apOUTpoB, T.e. TpeTeiickue cyabl. B Poccuu cienyer pasrpa-
HUYMBATh apONTpakKHbBIC CYIBI U aponTpaxu (Tpeteiickue cyabl). [Tops-
JIOK VX CO3IAaHUS U ACSITEIbHOCTH PETYJIUPYETCS IO-Pa3HOMY.

X03s1iiCTBEHHBIE CYIbl UK CYAbI I10 pa3pellieHNI0 KOMMEPYECKUX
(TOProBBIX) CIIOPOB OBUTM IIMPOKO PACTIPOCTPAHEHBI B KPYITHBIX TOPO-
nax Poccun ¢ XIX B.

B CCCP c Hauana 20-x rr. XX B. MOJIy4lJIO pacripocTpaHEeHUe pas-
pellleHre CIIOPOB MEXIY XO3SHCTBYIOIINMHU CyOBbeKTaMu apOMTpak-
HBIMM KOMUCCUSIMHU, a 3aTeM, ¢ Mast 1931 r., co3maHHbBIM B CUCTEME Op-
raHOB TOCYJAPCTBEHHOIO YIIpaBJIeHUsI TOCYIapPCTBEHHBIM apOUTPaKeM.
B TakoMm BuIe, HE3HAUUTETBHO U3MEHSISICH IO/ BAUSIHMEM BpEMEHU, 3Ta
cucTteMa M cyiiecTBoBasa ¢ 1931 r. mo okTs16ps 1991 r. (B cooTBeTCTBUM
¢ Koucturynueit CCCP 1977 r. 'ocapOutpaxk ObLT TpU3HAH KOHCTUTY-
1MoHHBIM opraHoM. CooTtBeTcTBeHHO 30 HOs1O0pst 1979 1. OBLT IPUHST
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3akoH «O rocynapctBeHHoM apoutpaxke B CCCP».) 1 okTsa6ps 1991 r.
IaHHas cucTeMa Oblia otMeHeHa 3aKoHOM PCOCP «O6 apouTpakHOM
cyne», u ['ocapoutpax pakTuyecku ObLI IIpeoOpa3oBaH B CUCTEMY ap-
OUTPaXKHBIX CYIOB.

JaHHOe IIpeoOpa3oBaHue OTBEYAIO ITOTPEOHOCTIM 3apOKIaloIeics
B Poccuu peiHOUHOI 35KOHOMMKH, ITOCKOJIBKY TOJILKO B paMKax cyne0-
HO# (hOopMBbI BO3MOXHO OBLIO CO3IaHMe HaIIeXKallUX TapaHTUi paBeH-
CTBa ISl YYaCTHUKOB IIpoliecca, COOIIOACHMSI MHBIX IIPOLECCYalbHbIX
MIPUHIIUTIOB (COCTSI3aTeIbHOCTU, PAaBHOIMPABUSI CTOPOH, TUCITO3UTHB-
HOCTHU U T.1.).

B nanpHeiilemM 3aKOHOIATEIbCTBO 00 apOUTPaXKHBIX CyIaX HEOIHO-
KpaTHO MEHSIIOCH.

B coorBeTcTBMM ¢ 3aKOHOM 00 apOMTpaKHbBIX CydaX apoumpasicrole
cyour:

e ABJISIOTCS (penepaibHBIMU CYIaMU M BXOISAT B CYyNEOHYIO CHUCTEMY
Poccniickoit ®enepanuu;

* OCYIIECTBJISTIIOT CBOIO NESATEbHOCTh B COOTBETCTBUHU C 3aKOHOM O CY-
IeOHOI cucTteMe, 3aKOHOM 00 apOUTpaKHBIX cymax, IpyruMu deme-
paJbHBIMU KOHCTUTYLIMOHHBIMUY 3aKOHAMU;

* OTHPABJISIIOT TIPABOCYIME B COOTBETCTBUM C 3aKOHOM 00 apOMTpaxK-
Hbix cynax, AITK P® u npyrumu ¢denepaibHbIMU 3aKOHAMMU.
ApbOutpaxHbie cynbl B Poccuiickoit @enepaniuu ocyuiecTBIsSIIOT

MpaBOCYAME ITyTeM pa3pelieHrns SJKOHOMUYECKUX CIIOPOB M PaCCMOTpe-
HUSI UHBIX [eJI, OTHECEHHBIX K UX KOMIETeHIIUU 3aKOHOM 00 apOu-
TpaxHbIX cygax, AITK P® u npuHuMaeMbIMU B COOTBETCTBUU C HUMU
IpyruMU (penepaabHbIMU 3aKOHAMMU.

Cucrema apouTtpaxHbIx cynoB B Poccuiickoit @enepauuu. I1pu xa-
pPaKTEpUCTUKE CUCTEMbI apOUTPaKHBIX CYIOB CJEAyeT ONMMupaThCs,
MpexXe BCero, Ha IOJI0XeHUs 3aKoHa 00 apOUTpaXkKHBIX CyIax.

CucreMa apOUTpPaXKHBIX CYIOB BKJIIOUAET B Ce0s Cleaylolne 6udbl
apoumpaxcHvlx cy008, AGAIOUUXCA CAMOCHOAMEALHBIMU UHCMAHUUAMU 8
apbumpaxncHom npouvecce:

* apOUTpPaKHBIE CYAbl IEPBOM MHCTAHIIMM B pecIyOInmKax, Kpasx, 00-
JlacTsIX, Toponax ¢eaepaJbHOro 3HAUYE€HUsI, aBTOHOMHOI 00JacTH,
ABTOHOMHBIX OKpyrax (apOuTpakKHbIe CyIbl CYyObeKTOB PD);

* apOUTpPaKHBIC aMeJISTIIMOHHBIE CYIIbI;

* apOUTpaKHbIE CYIbl OKPYTOB (apOUTPaKHbIE KACCALIMOHHBIE CY/IbI).
Kpowme Toro, B cucremy apOUTpPaKHBIX CYI0B BXOIST CIICLIMATU3NPO-

BaHHbBIE apOUTPAXKHBIEC CY/IbI.

ApOuTpaxHbIil cyn cyobekTa PD B mipenenax cBoeil KOMIETEHIINT
paccMaTpuBaeT Aejia B KaueCTBE Ccyaa MepBOM MHCTAHIIMM U 110 HOBBIM
WJIM BHOBb OTKPBIBIIMMCS OOCTOSITEILCTBAM.
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Apbumpaxcuvii cyo cyooexma PD:

* paccMaTpuBacT B MIEPBO MHCTAHIIMM BCE Jiejia, TTOABEIOMCTBECHHBIC
apOouTpaxXHbIM cynaM B Poccuiickoit Denepanuu, 3a UCKIIOYCHUEM
Jesi, OTHeceHHbIX K KommeTeHIuu BC P®, apOWTpaxkHBIX CYyIOB
OKPYTOB U CITEIIMATM3MPOBAHHBIX apOUTPaXKHBIX CY/IOB;

* IIepecMaTpUBaET 110 BHOBb OTKPBIBIIMMCS OOCTOSITEIbCTBAM IIPUHSI -
ThIe M W BCTYMNUBIINE B 3aKOHHYIO CUITY CyIeOHBIC aKThI;

» obpamaercs B KC P® ¢ 3anmpocoM 0 TpoBepKe KOHCTUTYLIMOHHOCTU
3aKOHa, MPUMEHEHHOIO WIM IIOUIeXAIlero IMpUMEHEHUIO B Jele,
paccMaTpuBaeMOM MM B JII000 MHCTAHLIUU;

* M3yJaeT 1 000011aeT CyneOHyIO ITPaKTUKY;

* IIOATOTABJIMBACT IIPEMIOKEHMS IO COBEPIICHCTBOBAHUIO 3aKOHOB U
MHBIX HOPMATUBHBIX IIPABOBBIX aKTOB;

* QHAIM3UPYET CyAcOHYIO CTATUCTUKY.

B apoutpaxxnoM cyne cyobekta PD meiicTByeT Ipe3uaInyM, MOTYT
OBITH 00pa30BaHbI CyIeOHbIC KOJIJIErn. B HEOOXOAUMBIX CIydasX MOTYT
00pa30BBIBATHCS CyAeOHBIC TIPUCYTCTBUS, PACIIONOXEHHBIE BHE MeCTa
MOCTOSIHHOTO MpeObIBAHMS CyIa.

ApOUTpPaXXHBII aneJUISIUOHHBINA CYl — CY/I 110 IIPOBEpKE B aIlesuIsi-
IIMOHHOW MHCTAHIIMK 3aKOHHOCTU U OOOCHOBAHHOCTH CyIeOHBIX aKTOB
apOMTPaXXHBIX CYIO0B CYObeKTOB P®, MpUHATHIX MU B MEPBOM MH-
CTaHIIUM.

ApOumpasicrolii aneaisauuoHHoL cyo:

* IIpOBepsAET B allC/UIILIMOHHON MHCTAHIIMM 3aKOHHOCTb M OOOCHO-
BaHHOCTb CYAEOHBIX aKTOB, HE BCTYIMBILIMX B 3aKOHHYIO CUJY, 110
JieJiaM, pacCMOTPEHHBIM apOUTPaXXHBIMU cydamMu cyobekToB PD B
MepBOil MHCTAHLIMM, TIOBTOPHO paccMaTpuUBasi IeJjIo;

* IIepecMaTpUBaeT 110 BHOBb OTKPBIBIIMMCS OOCTOSITEILCTBAM IIPUHSI -
Thl€ UM 1 BCTYMUBIIINE B 3aKOHHYIO CUJTY Cy/IeOHbBIC aKThI;

» oopamaercs B KC P® ¢ 3ampocoM 0 TpoBepKe KOHCTUTYLIMOHHOCTU
3aKOHa, IPUMEHEHHOIO WIM IOUIeXAIlero IpUMEHEHUIO B Jele,
paccMaTpuBaeMOM UM B aneUIIIIMOHHON MHCTAHIIUY;

* u3y4yaeT u 000011aeT CyAeOHYIO TTPAKTUKY;

* IIOATOTABJIMBACT IIPEMIOKECHMS IT0 COBEPILIEHCTBOBAHUIO 3aKOHOB U
WHBIX HOPMATUBHBIX MPABOBBIX aKTOB;

* QHAJIM3UPYET CyNeOHYIO CTATUCTUKY.

B HacTosg11ee BpeMst B cTpaHe GyHKUMOHUPYET 21 apOUTpaKHbIi
ATIeJUISLIMOHHBIN CY/I.

ApOUTpaXxHBIi aneUISIUUOHHBIN CyJ IEICTBYET B COCTaBe MPE3Un-
yMa apOUTPakHOTO aIleUISIIMOHHOIO CyAa U IBYX CyNeOHBIX KOJUIETHIA
(110 pacCMOTPEHUIO CIIOPOB, BO3HMKAIOLIKMX U3 IPaXKIaHCKUX U UHBIX
MPaBOOTHONIEHWH; TI0O PACCMOTPEHUIO CITOPOB, BO3ZHUKAIOIIUX U3 ajl-
MUHUCTPATUBHBIX IIPaBOOTHOIIEHMIT). B cocTaBe apOMTpaKHOTO areln-
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JISIMOHHOTO cyna denepaibHbIM 3aKOHOM MOTYT ObITh OOpa30BaHbI T10-
CTOSTHHBIE Cy/IeOHbIe TTPUCYTCTBUSI, PACIIOOXKEHHBIE BHE MECTA IMOCTO-
SIHHOTO MPeObIBaHUS apOUTPAKHOTO aleJUIIIIMOHHOIO Cy/1a.

ApOUTpaXHBIA Cyl OKpyra — Cy[I 110 MPOBEPKE B KACCALIMOHHOM MH-
CTaHILIMU 3aKOHHOCTU BCTYMHUBIIMX B 3aKOHHYIO CHJIY CyIeOHBIX aKTOB
apOMTpPaKHBIX CYI0B CyObeKTOB PM 1 apOUTpakHBIX aneIIIIIMOHHBIX
CYIOB, a B CIy4yasiX, yCTAHOBJEHHbIX (heaepaJbHbIMU 3aKOHAMU, — CYy-
NeOHBIX aKTOB, IIPUHSATHIX CyJaMH KacCallMOHHOM MHCTaHIIUHU.

Apbumpasxcuwii cyo okpyea:

* MpoBepsieT B KacCallMOHHON MHCTAHLIMU 3aKOHHOCTh CyIeOHBIX aK-
TOB IO AejJaM, paCCMOTPEHHBIM apOUTPaxKHBIMU CyIaMU CYObEeKTOB
P® u apOuTpakHBIMU aneJUIIIIMOHHBIMU CYIaMHM, a B CJTyJasiX, ycTa-
HOBJIEHHBIX (hefiepaIbHBIMU 3aKOHAMM, — CyIeOHbBIX aKTOB, TIPUHSI -
THIX CyJIaM1 KacCallMOHHOUW MHCTAHIIUM, €CJIM MHOE He TIPEeyCMOT-
peHo 3aKOHOM 00 apOMTPaKHBIX CyIaxX;

* MepecMaTpUBAeT 10 BHOBb OTKPBIBIIUMCS OOCTOSITEIbCTBAM ITPUHS -
ThIE M W BCTYNMBIINE B 3aKOHHYIO CUJTY CyIeOHBIE aKThlI;

» obpamaercsa B KC P® ¢ 3anmpocoM 0 IpoBepKe KOHCTUTYLIMOHHOCTU
3aKOHAa, MPMMEHEHHOIO WX MOIJIeXKallero MpuMEeHEeHUIO B paccMa-
TPUBAEMOM UM JeJIe;

* M3y4yaeT U 00001IaeT CyaeOHYIO MPAKTUKY;

* MOIroTaBAMBACT IMPEAI0XKEHUS MO COBEPIICHCTBOBAHUIO 3aKOHOB U
MHBIX HOPMATUBHBIX ITPABOBHIX aKTOB;

* AHAJIU3UPYET CYAeOHYIO CTATUCTHUKY;

* paccMaTpuBaeT B KAaueCTBE Cyla IMepBOMl MHCTAHILIMU 3asIBICHUS O
MPUCYXICHNM KOMIIEHCAlIMU 3a HapylIeHHWe TpaBa Ha CyIOTIPOM3-
BOJICTBO B Pa3yMHBII CPOK TIO JejIaM, pacCMaTpUBAEMbIM apOUTPaXK-
HBIMM CyJaMU, WX 32 HapylIEHWEe MpaBa Ha UCTIOJTHEHUE CyaeOHbIX
AKTOB B Pa3yMHBI CPOK, MPUHSATHIX apOUTPAKHBIMU CyTaMU.

B HacTosiee BpeMst B Poccum n1eicTBYET aecsaTh apOUTPaKHBIX CY-
JIOB OKPYTOB.

ApOUTpaXHbBIN Cya OKpyra IeMCTBYeT B COCTaBe Mpe3uanyma apou-
TPa>KHOI'O CyJa OKpYra M ABYX CYAeOHBIX KOJUIETUI.

B kauecTBe crnenuaau3npoBaHHOTO apOUTpaKHOro cyaa B Poccuii-
ckoii Degepanuu OEiCTBYET CYI MO MHTEJUIEKTYaJlbHBIM IpaBaM. OH
paccMaTpuBaeT B mpeAesax CBoeil KOMIIETCHIIMY B Ka4eCTBe cyaa Iep-
BOM U KaCCALIMOHHOM MHCTAHLIMM Jiesia 110 CIiopaM, CBI3aHHBIM C 3ally-
TOI MHTEJJIEKTYaJIbHBIX TIPAB.

Cyn 110 MHTEIeKTyaJbHBIM IIpaBaM B KauyeCcTBE Cyna MepBOil UH-
CTaHIIMU PACCMATPUBAET:

1) nena o6 ocriapMBaHUM HOPMATUBHBIX MPABOBLIX aKTOB (peaepaib-
HBIX OPraHOB MCITOJIHUTEIbHOM BJIaCTU B cepe MaTeHTHBIX MpaB U
npaB Ha CeJIeKIIMOHHbIE TOCTUXKEHUSI, IIpaBa Ha TOMOJIOTUU UHTErPalb-
HBIX MUKPOCXEM, IpaBa Ha CeKpeThl MPOU3BOACTBA (HOY-xay), MpaBa Ha
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CpeACTBAa UHAMBUAYAIN3ALUU I0OPUIUYECKUX JIUL], TOBAPOB, padoT,
YCYT U MPEANPUATUIA, TTpaBa UCTIOAb30BAHUS PE3YJIbTATOB UHTEIUICK-
TyaJIbHOU NEATEJIbHOCTU B COCTABE €AUHOM TEXHOJIOTUH;

2) nena o6 ocmapuBaHUU aKTOB (heaepaibHBIX OPraHOB MCIIOIHU-
TeJIbHOU BJIacTU B cepe MaTeHTHBIX MpaB U IIpaB Ha CEJeKIIMOHHbIE
MOCTU>KEHMS, TIpaBa Ha TOMOJOIMU MHTErpaJbHbIX MUKPOCXEM, ITpaBa
Ha CeKpeThl IMPOU3BOIACTBA (HOY-Xay), IpaBa Ha CpPeACTBa MHIAMBUAYa-
JIM3alUU IOPUANIYECKUX JIUL, TOBAPOB, padOT, YCAYT U NPEeaNpUsITUIA,
MpaBa UCIIOJb30BAHUS PE3yIbTaTOB MHTEJIEKTYaIbHOMI AEITEIbHOCTU B
COCTaBe €IMHOI TEXHOJIOTUM, COMEePKAIIMX PAa3bsICHEHUS 3aKOHOIA~
TeJbCTBA U 00JIaJal0IINX HOPMATUBHBIMU CBOMCTBAMU;

3) mena 1o cropam O MPeJI0CTaBICHUN WIM TTPeKpalleHU TpaBOBO
OXpaHBI PEe3yJIbTATOB UHTEJUIEKTYAJIbHOU AEATEIbHOCTUA U NTPUPABHEH-
HBIX K HUM CPEJCTB MHAMBUAYyATU3alIUN IOPUINIECKUX JIII, TOBAPOB,
paboT, YCIYT U TIPEANPUATHI (32 UCKITIOUYEHUEM O0BEKTOB aBTOPCKUX U
CMEXXHBIX TIPaB, TOMOJOTUI MHTETPAJbHBIX MUKPOCXEM), B TOM YHUCJIE:

* 00 ocmapMBaHMM HEHOPMATUBHBIX MPAaBOBBIX AKTOB, PELICHUN W
neycTBuii (0e3neiicTBUsI) (befepaJbHOTO OpraHa MCIIOJHUTEIbHOMN
BJIACTHY MO MHTEJUIEKTYaJIbHOU COOCTBEHHOCTH, (benepaibHOro opra-
Ha MCIIOJHUTEIbHOM BJIACTU IO CEJIEKIMOHHBIM TOCTHXKEHUSIM U UX
JMOJKHOCTHBIX JIMLI, a TakKxKe OpraHoB, YIOJHOMOYEHHbIX IIpaBu-
TeJabCcTBOM P® paccMarpuBaTh 3asiBKM Ha BbIIAdy IIaTEHTAa Ha ce-
KpEeTHBIE N300peTeHUS,;

* 00 ocnapuBaHUM pellieHus (eaepaJTbHOr0 aHTUMOHOIIOIBHOTO Op-
raHa O NPU3HAHUU HETOOPOCOBECTHON KOHKYpPEHLIMEN OeUCTBUIA,
CBSI3aHHBIX C TPUOOPETEHUEM UCKIIIOUUTEIBHOTO MpaBa Ha CPEACTBA
WHAVMBUIYAJIM3AMN IOPUINYECKOTO JIUIIa, TOBApPOB, PabOT, yCIyT 1
NPENINpUaTUIA;

* 00 yCTaHOBJIEHMM MaTEHTOOOIaaaTesl;

* O IPU3HAHUM HENECUCTBUTEIbHBIMU MaTEHTa Ha M300peTeHue, Io-
JIE3HYIO MOJIeJib, IPOMBIIIIEHHBIA 00pa3el WM CeJIeKLIMOHHOE 10-
CTHXKEHME, PEelIeHUs] O MPEeAoCTaBIeHUM MPaBOBOM OXpaHbI TOBap-
HOMY 3HaKy, HalMEHOBaHUIO MeCTa IPOMCXOXICHUsI ToBapa U O
MpPeNIoCTaBACHUY MCKIIOUUTEILHOIO IpaBa Ha TaKoe HauMEHOBa-
HUe, eciu denepaJbHBIM 3aKOHOM He MPeIyCMOTPEH MHOI MOPSII0K
WX TIPU3HAHUS HeACUCTBUTEIbHBIMU,

* 0 IOCPOYHOM MpPEKpaLlEHUU MPABOBOK OXpPaHbl TOBAPHOIO 3HAaKa
BCJIEICTBUE €T0 HEUCITOJIb30BAHUSI.

Cy0 no unmenieKmyaibHoIM NPaeam 8 Kawecmee cyoa KaccauuoHHou
UHCMAHWUU paccmampueaen:

* Jesa, paCCMOTPEHHBIE UM MO MEPBOM MHCTAHILIWM;

* JeNa O 3alllMTe MHTEJIEKTYaIbHbIX IIPaB, PACCMOTPEHHbIE apOUTpaK-
HBIMU cygaMu cyObekToB P® 110 IepBoii MHCTAHLIMM, apOUTPaKHBI-
MU afeJUISIIIUOHHBIMU CYTaMU.
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B coorBeTcTBUM ¢ 3aKOHOM O cynebHoit cucteMe BC PD gpisercs
BBICIINM CyIeOHBIM OPTAaHOM KaK I10 TPaXkIaHCKUM, YTOJIOBHBIM, aIMU-
HUCTPATUBHBIM M WHBIM AejIaM, IMMOICYTHBIM CcyJaM, 00pa30BaHHBIM Ha
OCHOBaHMM 3aKOHa O CyleOHOI cucTeMe, Tak U 110 JIejlaM T10 pa3pelle-
HUIO0 S3KOHOMUYECKUX CITOPOB.

B cmny ct. 3 3akona o BepxoBHoMm cyne BC P® neiicTByeT B cocTaBe:
Inenyma BC P®, Ilpesunnyma BC P®, Anre/ursiimoHHONM KOJUIETUH
BC P®, a takke cyneOHBIX KOJJIETHI TTO OTIETLHBIM KaTETOPUSIM Ae
(aIMUHKMCTpPATUBHBIM, TPaxkKIaHCKUM, YTOJIOBHBIM, U Ip.). B KauecTBe
CaMOCTOSITEIbHOI Koyieruu aeiictByer CyneOHasi KOJIEIHSI 110 SKOHO-
mudeckuM criopam BC PO.

§2. KOMMETEHLMA APBUTPAXHBIX CYA0B

[TonBeqOMCTBEHHOCTD A€ apOUTpakHbBIM cynam. [Ipu xapakTepu-
CTUKE TTOABEIOMCTBEHHOCTH JIeJT apOUTPaXKHBIM CyIaM MbI OyIeM HCXO-
IATh U3 TOTO, YTO OOIIIasi XapaKTePUCTUKA TAaHHOIO MHCTUTYTA YXKe JaHa B
HacToseM yueoHuke. [1ocKoIbKy apOUTpaXkKHbIE CYIBI SIBISIIOTCS Opra-
HaMmu cyneOHOIi Bi1acTu B cepe MpeanpruHUMATEIbCKOM 1 MHOM 9KOHO-
MUYECKOI IesITeIbHOCTH, MPEKIe BCEro OCTAHOBUMCS Ha BOIIPOCE pa3-
TPaHUYEHUST KOMIIETEHIIUU MEXIY HUMU U CylaMU OOIIEeH IOpUCAUKITUN.

HeiicrBytomuiit AITK P® Bbimessier 1Ba OCHOBHbBIX Kpumepus nooee-
domcmeeHHOCmU dea apoumpaxcHoim cyoam:

1) aKOHOMUYECKUIA XapaKTep CIIOPHbBIX MPABOOTHOIIIEHUI;

2) cyObeKTHBIN COCTAaB yYaCTHUKOB CIIOpa WM MHOTO Jieja, pac-
CMaTpUBAEMOTO CYIOM.

0O06a yKa3aHHBIX KPUTEPUS UCTIONIB3YIOTCS IJIST pa3rpaHUYeHUS TIPel-
METHOI KOMIIETEHLIMU CyI0B OOIIeH IOpUCIMKIIUM U apOUTPaXKHBIX Cy-
0B (haKTUYECKM C MOMEHTa 00pa30BaHUs MocaeHuX. JJaHHbIe KpUTe-
PUY TOJDKHBI IIPUMEHSITHCS B COBOKYITHOCTU. PaccMoTpum ux Goee
MOAPOOHO.

CornacHo 4. 1 ct1. 27 AIIK P® ap6utpakHOMY CyIy MOABEIOMCT-
BEHHHI JieJIa 110 9KOHOMUWYECKHUM CIIopaM U ApYrue Aejia, CBSI3aHHBIE C
OCYLIECTBJICHUEM TIPEATTPUHUMATEIBCKON U UHOW 9KOHOMMUYECKOM
JeSTeTbHOCTH.

JleranpHoe MOHATHE PEANTPUHUMATENBCKON NEATEILHOCTU 3aKpe-
mieHo B cT. 2 'K P®.

[MpennpuHUMAaTENbCKON SIBJISIETCSI CAMOCTOSITEIbHAS, OCYIIIEeCTBISI-
eMasi Ha CBOM CTpax M PUCK JeATebHOCTh, HallpaBJeHHas Ha CUCTeMa-
TUYECKOE TOJydyeHNe MTPUOBUIM OT IMOJIb30BaHUS UMYIIECTBOM, ITPO-
JaXkK1 TOBApOB, BBITIOJIHEHMST pabOT WJIM OKa3aHUs YCIIYT JIMLIAMU, 3ape-
TUCTPUPOBAHHBIMU B 3TOM Ka4eCTBE B YCTAHOBJICHHOM IOPSIIKE.

[MocaenHuii Ipu3HaK — perucTpainst CyobekTa B yCTaHOBJICHHOM
KauecTBe — sBIsieTcsl (popMabHbIM. Ero oTCcyTCTBME HE IPUBOIUT K
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yTpaTe AesITeIbHOCTU CBOMCTBA NPEANPUHUMATEIbCKOM, a AeIaeT ee
He3aKOHHOM. OTCYTCTBUE TOCYIapCTBEHHOM pEerucTpaluy TaKuxX Mpei-
nNpuHUMAaTeNel MpensaTcTBYeT 3PGEKTUBHON CyneOHOI 3alUTe UX
npaB. [1o oTaenbHBIM KaTeropusiM JIeJ1 UM HET «BXOAa» HU B apOUTpaxK-
HBIE Cy/IbI, HU B CY/Ibl OOLIEN IOpUCIUKLINN .

IIpeanpuHUMaTeIbCKas AESITEIbHOCTD SIBISIETCSI PA3HOBUIHOCTbHIO
JesITeIBHOCTU BKoHOMUYeckoit (cT. 34 Konctutyuuu P®). JlerasbHoro
MOHSTHUS SKOHOMUYECKOM NesITeIbHOCTH 3aKOHOATeNb He paeT. B or-
CYTCTBHE 3aKOHOAATEILHOTO OIpeaeacHUs Ie(PUHUIINS SKOHOMUIECKOMN
NEATeIbHOCTU PACKPHIBAETCS B JOKTPUHE?. DKOHOMUUYECKAS AESATENb-
HOCTb OXBaThIBaeT MPOU3BOJCTBO, pacmpeaeieHne, 0OMEH U TOTped-
JIEHVe MaTepHaJbHbIX 1 HeMaTepUallbHbIX 0j1ar. OHa OCYIIECTBISICTCS
HE TOJIbKO IPEeINPUHUMATEISIMU, HO M UHBIMU 9KOHOMUYECKUMU areH-
Tamu. Hapsioy ¢ mpeanpuHuMaTeIbcKOi K 9KOHOMUYECKON NesTelb-
HOCTH OTHOCSITCSI: IIPUHOCSILASI JOXOM IeSITeIbHOCTD, IpodeccroHallb-
Hasl IesITeJIbHOCTh, HEKOTOPHIE IPYTHe BUIbI AeSITEIbHOCTH.

OCHOBHBIM KpUTEPHEM pa3TpaHUYeHUS MPEIMETHON KOMIIETEHITUN
110 TaHHBIM KaTeTOPUSIM JIeJI KaK pa3 U SBJISIETCSI SJKOHOMUYECKUA Xa-
pakTep Jelia, CBI3b €ro ¢ IpeAlpUHUMATEIbCKOM UM MHOM SKOHOMU-~
YeCKOM IeSITeIbHOCTBIO.

Nrak, 2KOHOMUYECKUM CIIOPOM MOKHO MHPHM3HATH CIIOP MEXIY
IOPUANYECKUMU JIUMLIAMU, TPaXKIaHAMU, OCYILECTBIISIOIIMMMU IIPEAIIPU-
HUMAaTeJIbCKYIO AeSTeTbHOCTh 03 00pa30BaHUs IOPUANIECKOTO Ul 1
MMEIOIIMMM CTaTyC MHAMBUIYATbHOTO IIPeAPUHUMATEIIS, IIPUoOpe-
TEHHBII B YCTAHOBJICHHOM 3aKOHOM IOPSIIKE, a B CIyYasiX, IIPeayCMOT-
peHHBIX (enepalbHBIMU 3aKOHAMM, TakKXe ¢ yyactuem Poccuiickoit
®enepanuu, cyobekToB PO, MyHULIMNIATBHBIX 00pa30BaHUil, rocyaap-
CTBEHHBIX OPraHOB, OPraHOB MECTHOI'O CaMOYIIPaBJICHUSI, MHBIX Opra-
HOB, JTOJDKHOCTHBIX JIMIL, 00pa3oBaHWii, HE UMEIOIIUX CTaTyca I0pUIM -
YeCKOro JIMlia, U rpaxkiaaH, He MUMEIOIIUX cTaTyca MHANBUAYAIbLHOTO
MpearpuHuMaTeIs.

CrenyeTt oOpaTUTh BHUMaHUE HAa TEHIECHIIMIO PACIIMPEHUS TMOIBE-
TOMCTBEHHOCTH IeJI apOUTpakHBIM cynaM. B cuny 9. 3 ct. 27 AIIK PO
K IIOABEIOMCTBEHHOCTH apOMTPaXKHBIX CYI0B (enepalbHbIM 3aKOHOM
MOTYT OBITh OTHECEHBI U UHBIE Jeia.

B 27T0i1 cBsI3M TIpencTaBisieT O0JIbIIOe TPaKTUIECKOE 3HAUCHUE JJIS
pelleHrst BOIMpoca O MOACYIHOCTHU Aelia apOUTpaxkHOMY cyay 4. 6 cT. 27

Cwm. moapo6Hee: Kieandpoe M. H. O HEOOXOAUMOCTU OOPETEHUSI He3aperuCTPUPO-
BaHHBIM TpeaNpUHUMAaTeeM JerajbHoro cratyca // [IpennpuHumareabckoe
npaso. 2015. Ne 3.

Cwm. nonpo6Hee: [1paBoBoe perympoBaHue S5KOHOMUYECKOM JESTeTbHOCTH: eIMH-
ctBO U nuddeperHunanus: moHorpadus / ors. pen. U.B. Epmosa, A.A. Moxos.
M.: Hopma; MH®PA-M, 2017. C. 16, 17.
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AIIK P®. B cooTBeTcTBUM C 3TOI CTAThell HE3ABUCUMO OT TOTO, SIBJISI-
IOTCS JIM YYaCTHUKAMU MTPABOOTHOILIEHUI, U3 KOTOPBIX BO3HUKIIU CITOD
WU TpeboBaHUeE, OPUANYECKNE JTULA, UHIUBUAYATbHbIE TTPEATTPUHU-
MaTeii WIU UHbIE OpTaHU3alluu U TpaxkaaHe, apoumpaiicHovie cyost pac-
cmampuearom oeaa:

* 0 HECOCTOSITeJIbHOCTU (0aHKPOTCTBE);

* I10 KOPIIOPATUBHBIM CIIOpaM;

* M0 criopaMm 00 OTKa3e B FOCYIapCTBEHHOMN perucTpaivu, yKIOHEHUN
OT TOCYIApCTBEHHOU perucTpauuyu IOPUANYECKUX JIUL, UHAUBUIY-
aJIbHBIX TIpeATIpUHUMATEIICH;

* IO CIIOpaM, BBITEKAIOIINM U3 ACSITETbHOCTU NETTO3UTapUEB, CBSI3aH-
HOI ¢ yU4eTOM IpaB Ha aKIMU W MHbI€ LIEHHbIE OyMaru 1 ¢ ocylile-
CTBJICHHUEM TIPEAYCMOTPEHHBIX (peaepabHBIM 3aKOHOM MHBIX IIPaB U
00s13aHHOCTEIA;

* [0 CIOpaM, BBITEKAIOIIMM U3 ACSTEJbHOCTU ITyOJIMYHO-IIPABOBBIX
KOMITaHU, TOCYIapCTBEHHBIX KOMITAaHUI, TOCYIapCTBEHHBIX KOPIIO-
panyii M CBI3aHHBIM C WX TIPABOBBIM TIOJIOKCHHUEM, ITOPSIKOM
YIIpaBJI€HUSI MU, UX CO3MaHMEM, peopraHu3alueil, JMKBUAALMEN,
opraHu3alueil U ¢ MOJTHOMOYHUSIMU X OPTaHOB, OTBETCTBEHHOCTHIO
JINII, BXOASIIINX B X OPTaHBblI;

* [0 cropaM O 3allMTe MHTEJIEKTYyaIbHBIX MPaB C y4aCTUEM OpraHU-
3allUii, OCYILIECTBISIIOIINX KOJUIEKTUBHOE YIIpaBICHUE aBTOPCKUMU
¥ CMEXHBIMU TTpaBaMU, a TAakKXe MO CIIopaM, OTHECEHHBIM K TTOACY/I-
HocTtu Cyna 1o MHTEJUIEKTYaIbHbIM IIpaBaM;

* 0 3allUTe JeJ0BOUM pemyTauuu B cdepe MpeArnpuHUMATETbLCKON U
WHOU SKOHOMUYECKOU IEATETbHOCTH,;

* Ipyrue neja, BO3HUKAIOIIME MPU OCYIIECTBACHUU MpeanpUuHUMA-
TeJIbCKOI 1 NHOI SKOHOMMYECKOI NesITeIbHOCTU, B CIIyJasiX, peay-
CMOTPEHHBIX (hefepaIbHBIM 3aKOHOM.

O 1oaBeIOMCTBEHHOCTH apOMTPaXKHBIM CylaM OTAEIbHBIX KaTero-
puit nest ropoputed B cT. 28 1 cT. 29 AIIK P®.

Cornacho ct. 28 ATTK P® ap6utpaxHbie Cyabl paccMaTpUBalOT B
NopsiAKEe NCKOBOTO MTPOM3BOICTBA BO3HUKAIOIINE U3 IPAXKIAHCKUX Mpa-
BOOTHOIIIEHUI 3KOHOMUYECKHUE CIIOPHI U Apyrue aeja, CBSI3aHHBIE C
OCYIIECTBJIEHUEM TIPEATIPUHUMATEIBCKON U MHOM SKOHOMUYECKOU
NEeATEebHOCTU I0OPUINYECKUMU JULIAMU U MHAUBUAYAJIbHBIMU MpPEI-
NpUHUMATENSIMU, a B CAy4asiX, MpeaycMOTpeHHbIX 3TUM Konekcom u
MHBIMU (penepasbHbIMU 3aKOHAMU, IPYTUMU OpPraHU3alUsIMU U Tpa-
KIaHaMU, 32 UCKJIIOUEHUEM JieJI, pacCMaTpuBaeMbIX MOCKOBCKUM TO-
POICKMM CYIOM B COOTBETCTBUU C 4. 3 CcT. 26 ['TIK PO.

B cuiy cr. 29 AIIK P® ap6urtpakHbie Cyabl paccMaTpUBAOT B I10-
psiiKe amMUHUCTPAaTUBHOTO CYIOMPOM3BOACTBA BOZHUKAIOIINE U3 al-
MUHUCTPATUBHBIX U MHBIX MYOJIMYHBIX TPABOOTHOIIIEHUI SKOHOMUYE-
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CKHE CITOPBI U MHBIE [IeJ1a, CBI3aHHBIE C OCYIIECTBJIEHUEM OpTaHU3allv-
SIMU Y TPaXIaHaMU MPEANPUHUMATEIbCKON U UHOU SKOHOMUYECKON
NESITEJIbHOCTH:
* 00 ocmapuBaHUM HOPMATUBHBIX TIPABOBBIX aKTOB (peaepabHBIX OpP-
TaHOB MCIIOJIHUTEJILHOM BJIACTU, €CJIU PACCMOTPEHUE TAKUX JI€JT OT-
HeceHo K koMmneteHuu Cyaa 1o UHTE/UIEKTYalbHbIM TpaBaM;
* 00 ocmapuBaHMU aKTOB (eAcpaIbHBIX OPTaHOB MCIIOJIHUTEIHHOMU
BJIACTH, COAEPXKAIIMX Pa3bsICHEHUS 3aKOHOJATEIbCTBA W oOJana-
IOLIMX HOPMAaTUBHBIMU CBOMCTBAMMU, €CJIU PACCMOTPEHUE TAKUX AEN
OTHeCceHO K KommneTeHIInu Cyna o MHTEJJICKTyaIbHBIM IIpaBaMm;
* 00 ocrapuBaHWM 3aTparuBarolIMX MpaBa U 3aKOHHbIE MHTEPECHI 3as1-
BUTE B cdepe NMpeanpUuHUMMATEIbCKON U MHOU 3KOHOMUYECKOM
NeSTeJIbHOCTU HEHOPMATHUBHBIX MPABOBbIX aKTOB, PELICHUN U JeWi-
CTBU (0e3IeCTBIS) TOCYIapCTBEHHBIX OPTaHOB, OPTAHOB MECTHOTO
caMoyIIpaBJieHUs], UHbIX OPTaHOB, OpraHu3aluii, HajleJeHHbIX dee-
PAIbHBIM 3aKOHOM OTAEAbHBIMUA TOCYNAPCTBEHHBIMU WJIM MHBIMU
nyOJUYHBIMU TTOJJTHOMOYMSIMU, TOJKHOCTHBIX JIWIL;
* 00 aAMMHUCTPATUBHBIX MPABOHAPYIIEHMSIX, €CU (penepaibHbIM 3aKO0-
HOM MX PACCMOTPEHME OTHECEHO K KOMIETEHLIMU apOUTPakKHOTO Cy/a;
* O B3bICKAHMHU C OPraHMU3alUi M TPaxkKIaH, OCYILIECTBIASIOIINX MPEeI-
MPUHUMATEIBCKYIO Y MHYI0 SKOHOMUYECKYIO AeSTeIbHOCTh, 00s13a-
TeJIbHBIX TJIaTEeXei, CaHKIIW, ec/iu (heaepaabHbIM 3aKOHOM HE Ipe-
IYCMOTPEH MHOM MOPSAI0K UX B3bICKAHUS,
* JIpyTUE JNiejia, BO3HMKAIOIIME M3 AIMUHUCTPATUBHBIX U WHBIX Iy-
OJIMYHBIX MPAaBOOTHOILIEHUI, eciu denepaibHbIM 3aKOHOM HX pac-
CMOTPEHUE OTHECEHO K KOMMNETEHIIUM apOUTPaKHOTO Cy/a.
ApOuTpaxHble Cyabl TaKXXe paccMaTPUBAIOT B MOPSIAKE 0COOOTro
NPOM3BOJCTBA Jeja 00 YCTaHOBJIEHUU (aKTOB, UMEIOIIMX I0pUINYE-
CKoe 3HaueHMe (Hampumep, ¢hakra BIageHUS U TT0JIb30BaHNS IOPUIAUC-
CKUM JIMLIOM WY UHAUBULYIbHBIM IPEATIPUHAMATEIEM HEABUKUMbIM
MMYIIIECTBOM KaK CBOMM COOCTBEHHBIM, (paKTa rocya1apCTBEHHOI peru-
CTpal¥ IOPUINYECKOTO JIMLA UJIN WHAWBUAYAJIBHOTO MPEaIpUuHUMa-
TeJIs B OIpeNe/ieHHOE BpeMsI 1 B OTIPEIeJICHHOM MeCTe) JJIsI BO3SHUKHO-
BEHUS, U3BMEHEHUS U TNIPEKPALLEHUS TIpaB OpraHu3alui U rpaxiaaH B
cdepe pearnpuHUMAaTEIECKON U MHON 9KOHOMUYECKON NeSITeTbHOCTH.

ApOUTpaxXHbIE CYAbl pAaCCMAaTPUBAIOT TAKKe NIeJ1a, CBSI3aHHBIE C BbI-
MOJIHEHVEeM apOUTpaKHbIMU cyaaMM (DYHKUUA COAeACTBYSI U KOHTPOJIS
B OTHOULIEHUY TPETEUCKUX CYIIOB:

* 00 ocrmapuBaHUU PeIIEHUI TPETEUCKUX CyI0B MO CopaM, BOZHUKA-
IOILIUM TIPU OCYIIECTBJIEHUYU MPEATTPUHUMATEIBCKON U MHOW 3KOHO-
MUUYECKOU OeSATEIbHOCTH;

* O BBIJAY€ MCITOJHUTEIbHBIX JIMCTOB HA TPUHYAUTEIBHOE MCITOJTHE-
HUE PEIIECHUN TPETEUCKUX CYIOB IO CIIOpaM, BO3HUKAIOIIUM IIpU
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OCYILIECTBJIICHUM TIPEANIPUHUMATEIIBCKON M MHOU 3KOHOMMYECKOU

NeSATeIbHOCTH;

* 00 0OKa3aHUU CONEUCTBUS TPETEICKUM CydaM 110 CIIOpaM, BO3HHUKAIO-
UM TIPU OCYIIECTBICHUM TIPEANPUHUMATEIIBCKON U MHOW 3KOHO-
MUWYECKOU NesTeIbHOCTH.

Kpome Toro, apouTtpakHbie CyIbl pacCMaTPUBAIOT Jejia O IMpU3Ha-
HUU U TIPUBEIEHUM B UCIIOJHEHUE pEelIeHU MHOCTPAHHBIX CYI0B 1
MHOCTPaHHBIX apOMTPaXKHBIX PEIICHUI TI0 CIIOpaM, BO3HUKAIOIIUM TIpU
OCYIIECTBJICHNU TIPEANPUHUMATEIbCKON M MHOM S5KOHOMMWYECKOM [Ies-
TEJbHOCTU.

IMoacyaHocTh e apOMTpPaKHBIM cyaaM. B oTivuue ot moaBeaoM-
CTBEHHOCTU MHCTUTYT ITOJACYIHOCTH HEOOXOIUM ISl paclpeaeaecHus
JIeJI BHYTPU CUCTEMbI apOUTPaKHbBIX CyA0B. VIHBIMU CIOBaMU, KOHEYHOM
LIEJTbIO TTPAKTUUECKOTO MPUMEHEHHUS TIPABUJ MOICYIHOCTH SIBJISIETCS
oIpezesieHre KOHKPETHOTO Cyla, KOTOPbIi JOJDKEH PacCMOTPETh JEJI0
10 TIepBOI MHCTAaHLMK. TpaguIlMOHHO BBIAEISIOT ITOACYIHOCTh POIO-
BYIO (BEepTUKAJIbHYIO) Y TEPPUTOPUATIBbHYIO (TOPU30HTAIbHYIO). B cooT-
BETCTBUM C IIpaBUJIaMM II€PBOTO BUAA IMOACYIHOCTH Jejia pacipenessi-
IOTCSI MEXKIy CyJaMK Pa3JIMYHOTO YPOBHSI, B COOTBETCTBUU C IIpaBUIaAMU
BTOPOTO BUJIA — MEXIY CyIaMU OJHOTO YPOBHSI.

PonoBas noacyanocts. ITomaBisioniee 00JBITMHCTBO A€, TTOIBE-
JOMCTBEHHBIX apOMTPaKHBIM CyAaM, pacCMaTPUBAIOTCS apOUTpaxK-
HBIMM cyamMu cyobeKToB PD. B kauecTBe MCKITIOUEHMST 3aKOHOIATEIh B
q. 1 c1. 34 AIIK P® yka3weiBaeT nesa, oTHeceHHbBIE K moacymHoct Cynma
10 UHTEJJIEKTYaIbHBIM IIpaBaM ¥ apOUTPaXKHBIX CYIOB OKPYTOB.

Cyz 1Mo MHTEJUIEKTYaJTbHBIM IPaBaM B KaueCTBe CyJa MepBOl MH-
CTaHIIMM pacCMaTpUBAET Jeia, 3aKperieHHbIe 4. 4 ¢T. 37 ATIK P®.

ApOUTpaxXHbIE CYIbl OKPYTOB paCCMAaTPpHUBAIOT B Ka4eCTBE Cyla Mep-
BOI MHCTaHIIMM 3asBJICHUS O TIPUCYKICHUU KOMIICHCALIMU 3a HapyIle-
HUe TIpaBa Ha CYJIOIPOM3BOJCTBO B pa3yMHBII CPOK MJIM TIpaBa Ha MC-
MOJIHEHUE CYAeOHOI0 aKTa B pa3yMHBIIA CPOK.

TeppuTopuaabHAas MOACYIHOCTD. Pa3nyaroT HECKOJIBKO 6ud06 meppu-
mopuaavHoil noocyonocmu:

* OOILYIO TEPPUTOPUATILHYIO;

* aJbTepHATUBHYIO (MOJACYAHOCTD MO BHIOOPY UCTIA);

* JIOTOBOPHYIO;

* HCKJIIOYUTEJIbHYIO;

* IO CBSI3U JEJI.

B cooTBeTcTBMM ¢ mpaBuIaMK OOIIEi TepPUTOPHUATBHOM TTOACYIHO-
CTHU MUCK IPEABSIBISCTCS B CYI 10 MECTY HAXOXICHUS MU MECTY XKU-
TeJIbCTBA OTBeTYMKA CT. 35 AITK P®.

AJIbTepHATUBHAS TTOACYIHOCTh MPEAOCTABIISIET UCTILY TTPaBO BhIOOpA
Mpu oOpallleHU! B CY[ B CIydasiX, IpeaycMOTpeHHbIX cT. 36 ATIK P®D.
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Tak, K OTBETUMKY, MECTO HaXOXIEHUS WM MECTO XUTEJIbCTBA KOTO-
POTO HEU3BECTHO, MOXET OBITh MTPEIBSIBICH UCK B apOUTPAXKHBIN CyII TTO
MECTY HaXOXX/IECHUS €r0 UMYILECTBA JIUOO T10 €T0 MOCIEAHEMY U3BECTHOMY
MECTY HaXOXICHMSI T MECTY XKUTeIbcTBa B Poccuiickoii Denepaliiu.

Hck x oTBeTYMKAM, HAXOISIIIUMCS WJIM MPOXUBAIOIINM HA TEPPU-
TOPUSIX Pa3HbIX CyObeKTOB PD, mpenbsBisieTcs B apOUTPaKHbIN Cya O
MECTy HaXOXICHUS WU MECTY XKUTEJbCTBA OJTHOTO U3 OTBETYMKOB.

Hck K oTBETUMKY, HAXOASIIEMYCST MW TTPOXUBAIOIIEMY Ha TEpPPU-
TOPUU UHOCTPAHHOTO TOCYAapCTBA, MOXET OBITh MPEIbSIBICH B apOu-
TPaXKHBIIA CY[I 110 MECTY HaXOXAeHUsI Ha Tepputopun Poccuiickoii De-
Jiepaliiy UMYIIeCTBa OTBETYMKA.

Hck, BeITEKAONINIA U3 TOTOBOPA, B KOTOPOM yKa3aHO MECTO €ro UC-
MOJIHEHUSI, MOKET ObITh MPEIbSIBICH TAKXKE B apOUTPAXKHBIN CYJI 110 Me-
CTY UCIIOJHEHUSI IOTOBOPA.

Hck K 1opuandecKkoMy JIMILY, BBITEKAIOMINNA U3 AEITEIbHOCTU €r0
(bunuana, nmpeacTaBUTEIbCTBA, PACIIONOXKEHHBIX BHE MECTa HaXOXK/e-
HUS I0PUIANYECKOTO JIMIA, MOXET OBITh MPEAbSIBICH B apOUTpPaKHBIN
CyIl IO MECTY HaXOXAEHUS IPUIUYECKOTO JUIAa WIN ero (puinana,
MpeNCTaBUTEIbCTBRA.

Hcku o Bo3MelieHUU YOBITKOB, IPUUYMHEHHBIX CTOJTKHOBEHUEM CYy-
JIOB, B3BICKAHWY BO3HATPaXXIEHUS 32 OKa3aHUE MTOMOIIN U CaCaHUE Ha
MOpE MOTYT MPEIbSIBISITLCS B apOUTPAXKHBINA CY[l TTO MECTY HaXOXACHUS
CyJIHA OTBETYMKA WJIM MOPTa MPUITMCKU CYJIHA OTBETUYMKA JTUOO IO Me-
CTY IPUYNHEHUS YOBITKOB.

JoroBopHasi MOACYAHOCTb MPENOCTABIISIET CTOPOHAM MPABO U3MEHE-
HUS 00111el TEPPUTOPUATBHON U AJIbTEPHATUBHOM MOJICYTHOCTH.

HckiounTtenbHas MOACYJIHOCTb YCTAHOBEHA MpaBUiaMu CT. 38
AIIK P®. Ee oTIMYUTEILHOM YEPTOil SIBJIIETCS Y€TKOE YCTaHOBJICHUE B
3aKOHE cyJa, B KOTOPbIii clienyeT oOpaliarbes Mo Onpeie/ieHHbIM KaTe-
TOPUSIM JAET.

Tak, ncku o mpaBax Ha HEABUXKUMOE UMYIIECTBO MPEIbSIBISIOTCS B
apOUTPAKHBIN CyIl TTIO0 MECTY HAXOXIEHUST 9TOTO UMYIIIECTBA.

Nckm o mpaBax Ha MOpPCKHE U BO3MYIIHBIE CyAa, Cyla BHYTPEHHETO
TUIaBaHUST, KOCMUYECKUE OOBEKTHI TPENbSBISIIOTCSI B apOUTPaKHbBIN CyI
0 MECTY UX TOCYAapCTBEHHOU perucTpaiumu.

Nck k nmepeBo34ynKy, BRITEKAIOIINI U3 JOTOBOPA MEPEBO3KN TPY30B,
rnaccaxxupoB U UX Oaraxa, B TOM YKCJIE B CIyyae, ecjii MepeBO3YUK SIB-
JISIETCSI OMHUM U3 OTBETYMKOB, TIPEABSIBISCTCSI B apOUTPAXKHbBIN CY/I 110
MECTY HaXOXIEHUS TTEPEBO3UNKA.

Hck no criopy, B KOTOPOM JTUIIOM, YYaCTBYIOIIUM B [IEJI€, SIBIISIETCS
apOUTpaXKHbIN CYJ, MPeIbsBIsieTcs] B ApOUTpakHbIi cyn MOCKOBCKOM
00J1aCTH, 32 UCKJTIOUEHUEM CIly4asi, €CJIv JIUIIOM, YYaCTBYIOIIUM B JIefe,
SIBJISIETCST apOUTPAXKHBIN CyIl, pAaCIIONOXEHHBIN Ha Tepputopuu Moc-
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KOBCKOTO CcyneOHOro okpyra. B aTom ciydyae uCK mipeabsiBisieTcs: B Ap-
ouTpaxHbIii cyn TBepckoii obacTu.

3asiBJieHUe O MPU3HAHUM JOJXKHUKA OAHKPOTOM ToJaeTcsl B apOu-
TPaXKHBI CYJI 10 MECTY HaXOXAECHUS TOJKHUKA.

HckoBoe 3asiBiieHUe WU 3asgBIeHUE MO KOPMOPATUBHOMY CIOPY
nonaeTcss B apOMTPakKHbBIN CyJ MO MECTY HaXOXIAEHUSI COOTBETCTBY-
IOILIETO IOPUIMYECKOTO JINIIA.

3asBiieHre 00 ycTaHOBJIEHUHU (HAKTOB, UMEIOLIMX I0PUIUUYECKOE 3HA-
YeHUe, MoJaeTcs B apOUTPaXKHBIN Cy/l MO MECTY HAXOXKIEHUS WU MECTY
SKUTEJIbCTBA 3asiBUTEJISI, 32 UCKJIIOUEHMEM 3asiBJIeHUsI 00 YCTaHOBJIEHUN
(bakTOB, NMEIOIINX IOPUANIECKOE 3HAUYCHUE TSI BOSHUKHOBEHMUS, U3-
MEHEHHUS UM MpeKpalleHUs MpaB Ha HeIBMXKMMOE UMYIIECTBO, KOTO-
poe romaeTcs B CyIl IO MECTY HaXOXKIEHUST HEABUXKMMOTO UMYIIIeCTBA.

3agBieHne 00 ocriapuBaHWM PEIIeHU U AeicTBUI (0e3MeiiCTBI)
CyIeOHOro npucTaBa-uCIOJHUTENS TTOAaeTCsl B apOUTPaXKHbIi cyl 10
MeCTy HaXOXIEeHUs CylIeOHOTOo IPUCTaBa-UCTIOTHUTES.

3asgBiaeHus 10 CIIopaM MEXIy POCCUICKMMM OpTaHU3alUusIMU, OCY-
LIECTBASIIOLIIMMU JeSITEbHOCTD MM UMEIOLIMMU UMYIIIECTBO Ha TEPPU-
TOPUY MHOCTPAHHOTO TOCYIAapCTBa, MOAAIOTCS B apOUTPaKHBIN CYII TTO
MECTY TOCYIapCTBEHHOI pernuctpanuu Ha Tepputopun Poccuiickoit
Denepalinv OpraHU3alUU-0TBETUMKA.

3asBiieHuUs IO CIIopaM MeXI1y POCCUMCKUMU OpraHU3alusIMU, OCY-
IIECTBIISTIOIIUMU ACSITETbHOCTD WM UMEIOIIMMU UMYIIIECTBO Ha TeppU-
TOPUM MHOCTPAHHOTO T'OCY/IapCTBa U HE UMEIOIIMMHU TOCYIapCTBEHHOM
peructpauuu Ha teppuropuun Poccuiickoit @enepaunu, mIogamTcs B
ApOuTpaxHbiii cyn MOCKOBCKOI 00J1aCTH.

3asiBiieHue 00 OTMEHEe pellIeHUi TPEeTeMCKUX CYyI0B U MeXIyHapoI-
HBIX KOMMEPUYECKUX apOUuTpaxeit, MpUHSITHIX Ha TeppuTopum Poccuii-
ckoit Denepaunu, ogaeTcs: B apOUTpaxkHbIi cyn cyobekta PO, Ha Tep-
PUTOPUM KOTOPOTO MPUHSTO pellieHue Tpereiickoro cyna. [lo cornanie-
HUIO CTOPOH TPETEeHCKOro pa3dbupaTesbCTBa 3asiBieHUEe 00 OTMEHE
pelieHusT TPeTeHCKOro cya MOXET ObITh MOJaHO B apOUTPAKHBIN CyI
cyobekTa PO mo MecTy HaXOXAeHUS OJHOW U3 CTOPOH TPeTelcKOro
paszbupaTesnbCTBa.

3asBieHUE O BbIaue UCIOJHUTEIHLHOTO JIMCTA HA MPUHYIUTEIbHOE
HCTIOJIHEHME PeIlIeHUI TPETEMCKUX CYIOB U MEXIyHAPOIHBIX KOMMEpUe-
CKUX apOuTpaxeil, MpUHATHIX Ha Tepputopun Poccuiickoii @enepaiinu,
a TakKe 3asiBJICHUE O TIPU3HAHWUM Y TIPUBEACHUU B UCTIOJTHEHUE PEIIeHUI
MHOCTPAHHBIX CYIOB U MHOCTPAHHBIX ApOUTPAKHBIX PELIEHUN MOIAeTCs B
apOUTpaXHbI cyl cyobekTa PD 1Mo MecTy HaxOXIeHUs WIM MECTY KU~
TEJIbCTBA JOKHUKA MO0, €CIIM MECTO €ro HAXOXIEHUST UJIU MECTO XU~
TeJbCTBA HEU3BECTHO, IO MECTY HaXOXIEHMST MMYIIEeCTBA TOJDKHUKA —
CTOPOHBI TpeTeiickoro pasdupatesbeTBa. 1o cornaiieHno CTOPOH Tpe-
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TEHCKOTO pa30oMpaTesibCTBa 3asIBJIEHUE O BblIaue MCIIOJHUTEIBLHOTIO JIMCTa
Ha MPUHYIUTEbHOE UCIOJHEHUE PElIeHUs] TPETeMCKOTO cya MOXET
OBITH MMOJAHO B apOMTPaKHBIN ¢yl cyobekTa PD, Ha TeppuTOpun KOTO-
pOro MPUHSITO pelIeHUEe TPETEUCKOTO cyaa, 100 B apOUTPaXKHBIN Cy1
cyobekTa PO no MecTy Hax0XaAeHWsI CTOPOHBI TPETEHCKOro pa3doupareib-
CTBa, B [10JIb3y KOTOPOI MPUHSITO pellieHUe TPETEHCKOro cya.

3asBiieHUE O BHITIOJIHEHUU apOUTPaKHBIM Cya0oM (hYHKIIMI coeii-
CTBUSI B OTHOIIEHUU TPETEUCKOTO CyJa MojaeTcsl B apOUTPaKHbBIN Cyl
cyobekTa P@, Ha TeppuUTOPUM KOTOPOTO MPOBOAUTCS COOTBETCTBYIOIIEE
TpeTelickoe pa3orupaTebCTBO.

3asiBJIeHMe 3aMHTEPECOBAHHOTO JIMIIA O BO3PaXKEHMSIX MIPOTUB pellie-
HUSI UHOCTPAHHOTO CyJia UM MHOCTPAHHOTO apOUTPaXKHOTO pellleHusl,
He TpeOyIINX MPUHYAUTEILHOTO UCTIOJIHEHHSI, TTIOIaeTCsl B apOUTpax-
HBIN cyn cyobekTa PD 1o MecTy HaXOXICHMS VI MECTY JKUTEITbCTBA
3aMHTEPECOBAHHOTIO Jiulia JUOO MECTYy HaXOXIEHUSI ero UMYIIEeCTBa,
a ecJIM 3aMHTEePECOBAaHHOE JIMIIO HE MMEET MeCTa KUTeIbCTBa, MeCTa Ha-
XOXAeHMsT, umyinecTBa B Poccuiickoit denepaiiiu, B ApOUTpaKHBIN
cya ropoaa MoCKBBI.

BcTpeuHblit MCK HE3aBUCUMO OT ero TOJACYAHOCTU TIPEIbSIBISIETCS B
apOUTPaKHBIH CYII IO MECTY PAaCCMOTPEHMSI TIePBOHAYAIBHOTO MCKa.

Jeno, mpuHsITOe apOUTPaKHBIM CYIOM K CBOEMY MTPOU3BONCTBY C
coOJIIoIeHeM TMPaBUJI MOJACYTHOCTU, TOJKHO OBITh PACCMOTPEHO UM
O CYIIECTBY, XOTs ObI B NaJIbHEUIIIEM OHO CTaJIO TIOACYAHBIM IPYTOMY
apOUTpaxkKHOMY Cyiy.

B ct. 39 ATIK P® npenycMoTpeH psi UCKIIOYEHWI U3 JaHHOTO TIpa-
BWJIA, TIPY HAIMYMU KOTOPBIX apOUTPaKHbBIM CyIl TepeaaeT Jejio Ha pac-
CMOTPEHME APYrOro apOMTPaKHOIO Cy[a TOTO K€ YPOBHA.

Apoumpaxcnotii cyo nepedaem 0deao Ha paccmompeHue opy202o apou-
mpasicHozo cyda moezo jce ypogHs 6 cay4ae, ecau:

* OTBETUYMK, MECTO HAXOXIEHUSI WU MECTO KUTEJIbCTBA KOTOPOTO HE
OBIJIO U3BECTHO paHee, 3asiBUT XOAaTaliCTBO O Tepeaaye aeja B apou-
TPaKHBIN CyJ] IO MECTY €r0 HaXOXICHWS WU MECTY KUTEIbCTBA;

* 00e CTOPOHBI 3asiBUJIN XOIAaTAlCTBO O PACCMOTPEHUU JieJia [0 MECTy
HaXOXIEHUs OOBIIMHCTBA JOKA3aTeIbCTB;

* TIpU PAaCCMOTPEHUU JieJia B CYJIe BBISICHWIOCH, UYTO OHO OBIJIO TIPUHSI -
TO K MPOM3BOJCTBY C HapYyIIEHWEM MPaBUJI MOACYTHOCTH;

* NP PAcCCMOTPEHUM Jieia B CyAe ObLIO YCTaHOBJIEHO, UTO JIMIIOM,
YUYaCTBYIOIIVM B JieJie, SIBJISIETCS TOT XK€ apOUTPaKHbBINA CyIT;

* TI0cJie OTBOJIA OJJHOTO WJIM HECKOJIbKUX CY/Iei MO0 MO APYruM Mpu-
YMHaM HEBO3MOXHO c()OPMUPOBAThH COCTAB Cy/Aa JJIsl pACCMOTPEHUS
JIAHHOTO Jiefa.

O nepenaue nejia Ha pacCCMOTPEHUE APYroro apoUTpakHOTO cya
BBIHOCUTCSI OTIpe/ieJieHUe, KOTOPOe MOXET ObITh 00XaJloBaHO B apOM-
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TPaXXHBIN CY[ ane/UIIHAOHHON MHCTAaHIMKU B 10-THEBHBIN CPOK CO THS
ero BeiHeceHus. 2Kajtoba Ha 3TO onpeaesiecHue paccMaTpuBaeTcs 6e3
BbI30BAa CTOPOH B MITUIHEBHBINM CPOK CO JIHS €€ MTOCTYIUIEHUS B CY/I.

Heno u onpenesieHue HAMPABISIOTCSI B COOTBETCTBYIOLIUI apOu-
TpaXXHBIA CyI IO UCTEYEHUU CPOKa, MPEIyCMOTPEHHOTO JJIsI 00Xayio-
BaHUS 3TOTO OIpeae/eHUs, a B cydyae Iogayu XKajao0bl — Mmocje Mpu-
HSTHUS TTOCTAHOBJIEHUS Cyla 00 OCTaBJICHUM XajloObl 6€3 YIOBICTBO-
peHusl.

Heno, HalpaBJIeHHOE M3 OJHOr0 apOMTPaKHOIro Cyda B IPYroi,
JIOJIKHO OBITh IMIPUHSITO K pAaCCMOTPEHUIO CYIOM, B KOTOPBIN OHO Ha-
npasiieHo. CITOPHE 0 TTOACYIHOCTH MEXIY apOMTpakKHBEIMU CyIaMU B
Poccuiickoit @enepaliiy He TOITyCKAIOTCS.

§3. YHACTHWKW APBUTPAXHOIO NMPOLIECCA

YyacTHUKM apOUTpaXKHBIX MPOIECCYaTbHBIX TTPAaBOOTHOIIIEHU A
3aHMMAIOT Pa3IMYHOE MPABOBOE MOJOXEHUE, 3HAUYUTEJIbHO Pa3HSTCS
o o0beMy MpaB U 00I3aHHOCTEM, POJIM U 3aJadyaM, CTOSIIIIUM Iepen
HUMM B MpoIiecce.

B 3aBrcuMocCTH OT mpoleccyaabHOW POJIM, BO3MOXHOCTH BO3IEH-
CTBUsI Ha XOJI Mpoliecca, HATMYMS UM OTCYTCTBUSI IOPUANIESCKON 3arH-
TEPECOBAHHOCTHU B €T0 MCXOJE BBIICJISIOT CAEOYIOIINe epynnsl cyoseK-
moeé apoumpas)cHvIX NPOUECcyalbHbIX NPaoomMHOUIeHUIL:

1) apOuTpaxkHbIii cyn;

2) nu1ia, y4acTBYIOIINE B JCJIC;

3) UHbIe YYaCTHUKU apOUTPakHOTO Mpoliecca:

a) MpeACTaBUTENN;

0) nM1iIa, COAEHCTBYIONINE OCYIIIECTBIEHUIO TTPABOCY IS,

PaccMoTpum npaBoBoe MoJ0XKEeHUe KaXI0W U3 9TUX IPYTI.

ApOUTpaXHBIA cyn — 00s13aTe/IbHbINM Y4aCTHUK apOUTPaKHBIX IIPO-
1iecCyaJbHbIX TPAaBOOTHOIIEHUH, crielindUrKa MPOILecCyabHOTO MOJIO-
>KEHUSI KOTOPOTO OMpeesieTcsl MPeXae BCero Ucxos mu3 creiuduye-
CKOM 11eJ11, CTOSILIEeH Mepe] HUM B Mpoliecce, — PacCMOTPETh AeJI0 U
pa3peninuTh Crop CTOPOH MO cyiiecTBy. sl peainzaliuu JaHHOM 1enn
apOUTpaXHBIN Cyl HalleJeH rocy1apCTBEHHBIMU BJIACTHBIMU MOJTHOMO-
YUSMU MO OTIPABIEHUIO MPaBoCyausl B chepe MpeanpuHuMaTebCKOn
1 MHOM 3KoHOMMYecKoit aesiteibHoCcTH (cT. 1 ATIK P®). Ero ykazanus
00s13aTesIbHBI /11 UCTIOJIHEHUSI BCEMU OCTAJIbHBIMU CyObeKTaMU apOu-
TPaXKHBIX MPOIIECCYATbHBIX TTPABOOTHOIICHUIA.

Ha ocHoBaHUM M3105)KEHHOTO MOXHO C/IeJIaTh BHIBOJ, UTO MPABOBOE
MOJIOXKEHUE Cyla XapaKTepU3yeTCsl CIEAYIOIIei 0COOEHHOCTHIO: CYIl O/~
HOBPEMEHHO BBICTYITA€T YYACTHUKOM IPOIIECCYATbHBIX TTPABOOTHOIIIE-
HUI 1 OMHOBPEMEHHO «PYKOBOAUT» X Pa3BUTUEM, BBICTYITIasl B Kade-

292



CTBE OpraHa, HaJleJeHHOTO MPaBOMOYMEM pa3pelllaTh BCE BOIPOCHI,
BO3HUKAIOIIIUE B CBSI3U C PACCMOTPEHUEM KOHKPETHOTO Jea.

TpanMMOHHO CYAbl KaK CYyOBEKTHI IIPOLIECCYyaIbHBIX IPABOOTHOIIIE-
HUI ONpa3ae/IsIIOTCs Ha IBE TPYIIIIBL:

1) cynbl mepBOi MHCTAHILIMK, B 3aa4M KOTOPBIX BXOAUT PAaCCMOTPE-
HUe Jea Mo CYlLIeCTBY;

2) cynbl, HageJIeHHBIE TIPaBOM IIEPEeCMOTPa BEIHECEHHOI'O CYIOM
MEePBOM MHCTAaHLIMM ITOCTAHOBJIEHUS.

JInma, yyactBylone B Aeje. Eciv oCHOBHBIM KpUTEPUEM BhIAEIEC-
HUS cyla B KauyeCTBE OTIEJIbHOI0 CyObeKTa apOMTPaKHBIX MPOILECCY-
AJTbHBIX OTHOIIEHWI BRICTYITAIOT CTICIM(PUIecKIe eTN 1 3a0adi, CTOS-
1Me nepea HAM B IIpoLecce, TO IS JMIl, YIaCTBYIOIIMX B IeJie, TAKUM
KpUTepueM SIBJSIeTCS IopuandeckKasi 3aMHTEPECOBAHHOCTb B UCXOMe
nena.

IOpunnyeckas 3aMHTEpPECOBAaHHOCTb MOXET OBbITh ABYX BUIOB: MaTe-
PUATBHO-TIPABOBOU U TTPOLIECCYATBHOM.

MaTtepuaabHO-TIpaBOBasi 3aMHTEPECOBAHHOCTh B MCXOJIE JieJia O3HA-
YyaeT, YTO CyAeOHBbIN aKT MO paCCMOTPEHHOMY apOUTPaKHBIM CYI0M
JIeJTy HAIIpSIMYIO OTpa3uTCsl Ha MpaBaX U 00S3aHHOCTSIX JaHHOIO CyOb-
eKTa.

ITpu 3TOM cienyeT pa3nuyaTh IOPUINIECKUN U (aKTUIECKUI UHTE-
pec B ucxone neia. IlocienHuii o3HayaeT MOTEHIIMAJbHYIO BO3MOX-
HOCTb MOJIYIeHUS WJIN JIMIICHUST KaKOTO-JIM00 JIUIIa COOTBETCTBYIOIINX
MaTepHraJIbHbIX OJIar.

IIpoueccyanbHas 3aMHTEPECOBAHHOCTb B UCXOJE Nleja O3HayaeT
YIIOJTHOMOYMBAHME WJIM 00SI3bIBAHNE COOTBETCTBYIOIIETO CYObEeKTa ap-
OUTPaXKHBIX MPOLECCYaTbHBIX MPABOOTHOILLIEHUI K OTCTAMBAaHUIO CBOEH
MO3ULIMU B Cylle U HaleJIeHUE ero B 3TUX LIEJSIX COOTBETCTBYIOIIUMU
MIPOIIECCYATbHBIMU ITPaBaMU.

B cootBercTBNM ¢ HazBaHHBIM KputepreM AITK P® B cT. 40 mrepe-
YUCISICT AU, yHacmeyruux 6 oeie. ViMu sBISIOTCS:

* CTOpPOHBI;

* 3agBUTENIM U 3aMHTEPECOBAaHHBIC JIMIIA — TI0 IeJJaM 0COOOT0 MpOou3-
BOJICTBA, IO JejJlaM O HECOCTOSITEIbHOCTU (0AaHKPOTCTBE) U B MHBIX
MPEAYCMOTPEHHBIX 3aKOHOM CJIydasix;

* TPETbM JIUIIA;

* MPOKYpOp, TOCYIapCTBEHHbIE OpPraHbl, OpPraHbl MECTHOIO CaMo-
yIOpaBJICHUSI M UHBIE OpraHbl U OpraHM3alliu, TpaxgaHe, 0OpaTUB-
mmecs B apOMTpaKHBIN Cya B clydasx, mpeaycMoTpeHHBIX AITK P®D.
Ha ocHOBaHMU U3TI0KEHHOTO MOXHO AaTh OINpeaeIeHUEe XapaKTepu -

3yeMOli TpyIIIbl CyObEKTOB.

JIuna, yyacTByomue B 1ejie, — 3TO CYOBEKTHI, CAMOCTOSITEJIbHO, OT
CBOETO0 MMEHHU BBICTYMAIOIIKE B apOUTpPaKHOM IIpoliecce, NUMEIoIIne
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CBOU IOPUANYECKUI MHTEPEC B HEM M MPABO HA COBEPLICHUE TIPOLIECCY-
aJIbHBIX IEUCTBUI, OIPEISIISIONIMX X0 ITpoIiecca.

M peanu3alny CTOSIIIUX IIepel HUMU LieJieil v 3a1ayd Juila, yda-
CTBYIOLIME B JIejie, HaAeACeHBI 3HAUMTEIbHBIM 00BEMOM TIPOIIECCYaThb-
HBIX TIpaB. [lepeunciensl atv mipaBa B ¢T. 41 ATIK P®. B cooTBeTcTBNM
C IaHHOW CTaTbel Auua, yuacmeyouiue 6 oeae, UmMelont npaso:

* 3HAKOMUTBCS C MaTepuajaMu Aeja, AejaTh BBIIMMCKUA W3 HUX, CHU-
MaTh KOITUH;

* 3adBIISITh OTBOJIBI;

* MPEICTaBJIATh JOKAa3aTeJIbCTBA M 3HAKOMUTHLCS C 1I0KA3aTebCTBAMMU,
TIpeNCTaBICHHBIMI IPYTUMA JUIAMH, YJaCTBYIOIIMMHU B Iejie, IO
HavaJia cyeOHOro pa3douparebCcTBa;

* y4yacTBOBATh B UCCACAOBAHUM JT0OKA3aTEIbCTB;

* 3amaBaTh BOIPOCHI JPYTMM YYaCTHHMKAM apOMTpakHOTO Ipoliecca,
3asBJISITh XOAATaliCTBa, IeJiaTh 3asIBICHUs, 1aBaTh OOBSICHEHUST ap-
OUTpaXKHOMY Cyay, IPUBOAUTL CBOU AOBOJIBI 10 BCEM BO3HUKAIOLIM
B XOJI€ pACCMOTPEHMSI JieJIa BOIIPpOCcaM;

* 3HAKOMUTBCS C XOAATaliCTBaMM, 3asIBJICHHBIMU IPYTUMM JIUILIAMU,
BO3paxkaTh IIPOTUB XOAATAICTB, JOBOJOB APYIUX JIMLI, YIaCTBYIOLIMX
B JeJIe;

* 3HaTh O Xaynobax, MOJaHHBIX APYTMMU JHULAMM, YYaCTBYIOIIUMU B
JieJie, 3HATh O IMPUHSTBIX 110 JaHHOMY JIeIy CyNeOHbIX aKTaX U IO0JIy-
YaTh KOITMU CYIEOHBIX aKTOB, IIPMHUMAEMBIX B BUIE OTAEIHHOTO JI0-
KyMEHTa;

* 3HAKOMUTHCS C OCOOBIM MHEHUEM CYIbU I10 Je1Y;

* 00xayoBaTh Cy/IeOHBIC aKThI;

MOJIb30BaThCSI MHBIMU TIPOLIECCYaIbHBIMU TIpaBaMu, IIPeaOCTaBICH-
HBIMU UM (peiepajIbHbIM 3aKOHOM.

[IpuBeneHHBIN TTepedYeHb MMPaB SBISICTCS OOIIMM AJIS BCEX JIUII,
yJacTBYIOIIUX B aeje. B To ke BpeMsT KOHKpeTHKa IpolieccyalbHbBIX
MIPaBOOTHOIIECHUI 110 pa3IMYHBIM KaTeTOPUSIM I M Ha pa3HBIX CTa-
IHSIX TIpOLIecca MO3BOJISIET TOBOPUTH O HAIMIMU OOJIBIIOTO KOJTMIECTBA
M3BIATUI 1 TOTTOJTHEHU K YKa3aHHOMY ITePEYHIO.

00 00s13aHHOCTSIX JIMII, y9acTBYIoIuX B aeie, cT. 41 AITK P® ymo-
MHHaeT KpaTKO, OrpaHMYMBasICh YKa3aHUEM Ha TO, YTO JIUIIA, YIYaCTBY-
olMe B Nejie, HeCyT MpoleccyalbHble 00s13aHHOCTU, TIPEIYCMOT-
peunbie AITK P® u npyrumn denepalbHBIMUA 3aKOHAMU WM BO3JIO-
JKEHHBIE HAa HUX apOUTPaXKHBIM CYIOM.

HeucnonneHnue nporieccyaibHbIX 005S13aHHOCTEM JTMLIAMU, YIaCTBY-
IOLLIMMMU B JieJie, BJieueT 3a co00i MJIst aTuX Jull npeaycmoTpeHHbie AITK
P® nnocnencraus.

[Tpm xapakTeprCTUKE TIPOIIECCYATbHBIX 00SI3aHHOCTEH JINII, YJacT-
BYIOILLIMX B JieJie, CJIEAYeT IIOMHHUTh, YTO pear3alusl MPaKTUIeCKH 0~
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00T0 MpoIllecCyaIbHOTO TIpaBa COMpsIXKeHa C HEOOXOIUMOCTbIO BBITION -
HEHMST KOPPECIIOHINPYIONIEH TaHHOMY MpaBy 00sSI3aHHOCTH.

B cr. 42 ATIK P® 3akperuieHO BakHO€E MPaBIIO, COTJIACHO KOTO-
poMy JIMlia, He YYacTBYIOIIIUE B JieJie, O MpaBax U 00s3aHHOCTSIX KOTO-
PBIX apOUTpaKHBIN Cya MPUHSJ CyneOHBII aKkT, BIIpaBe 00XXaaoBaTh
3TOT aKT, a TAKKE OCIIOPUTH €TI0 B MOPsIKe Haa3opa. Takue Jauiia mojib-
3yIOTCS TIpaBaMU U HECYT O0SI3aHHOCTHU, aHAJIOTUYHBIC IIpaBaM U 00sI-
3aHHOCTSIM JIU1I, YYaCTBYIOIIUX B JIEJI€.

Crenymouryio Tpyniy y9YacCTHUKOB apOMTPaXKHOIO IPoIlecca COCTaB-
JISIIOT MHBIE YYaCTHUKM apOUTPaKHOTO Ipoliecca, K KOTOPbIM OTHO-
CSATCS TIPEACTABUTEN 1 JINIIA, COMEUCTBYIOIINME OCYIIECTBICHUIO TIpa-
BOCYIIHSI.

IIpeacraButenb B apoMTpPaKHOM mpouecce. Mcxonst u3 cMmbiciia aeii-
CTBYIOIIIETO 3aKOHOMATEILCTBA, MPEICTaBUTEIb BHIIEICH B KAUECTBE Ca-
MOCTOSITEJIbHOIO CyObeKTa apOUTPaKHBIX IIPOIECCYabHBIX OTHOIIIE-
HUI1 cpely MHBIX yYaCTHUKOB apOUTpaxkKHOro npouecca. HopMmel, pe-
IJIAMEHTUPYIOIINE MPOIecCyaTbHOE MPEACTaBUTEIbCTBO, BBIICICHBI B
camocTosiTenbHyIo TnaBy AITK P®. [Tpu 3ToM B 3aKOHE He cHOPMYITH-
POBAHO IOHATHE MPEACTAaBUTEIbCTBA, OJHAKO OHO YK€ JOCTATOYHO
JIABHO BBIPA0OTAHO HAYKOM I'Pa’kJaHCKOIO IPOIIECCyaIbHOTO TIpaBa 1
PELMITMPOBAHO B apOUTPaKHBII ITPOIIeCC.

IIpencraBuTeabCTBO — 3TO COBEPILIEHNUE OTHUM JULIOM (MIpeACTaBUTE-
JIeM) OT IMEHM M B MHTEpecax APYroro Juiia (MpeacTaBiIsieMoro) Mmporec-
CyaJIbHBIX JIECTBUIA C 1IEJIbIO TOOUTHCS IIJIsT HETO HamboJiee OJ1aronpusiT-
HBIX I0PUANYECKUX MOCICICTBUI, a TAKXKE OKa3aHUS MPEACTaBISIEMOMY
TIOMOIIIY B OCYIIIECTBICHUM €T0 TIpaB v MPEAOTBPAILICHNN X HAPYIIICHUSI.

COOTBETCTBEHHO Cy/JeOHbIe MPeACTABUTENM — 3TO JIMIla, KOTOPhIE Ha
OCHOBaHUM IPEIOCTABICHHBIX UM ITOJTHOMOYMIA BBICTYNAIOT B CYyIe OT
MMEHU TIPEACTaBISIEMOTO B HAa3BaHHBIX BBIIIIE 1IETISX.

[IpencraBUTENLCTBO B apOMTPaKHOM CY/e OCYIIECTBISIETCS OT
MMEHHU MPEeACTaBISIEMOro JHIIa, SIBJISIONIErocs JUIOM, YIJACTBYIOIIUM B
nene. [IpeacraBurtenb Bceraa AEUCTBYIOT B MHTepecax MpeacTaBisie-
moro. CoBepilaeMble MM MPOIeCCyabHbIe TeMCTBUS BIIEKYT IPaBOBHIE
MOCJICACTBYS IUISI TIPEICTABISIEMOTO.

B apOuTpaxkHoM mpoliecce MpeacTaBUTeNb 1eUCTBYET B Mpeaeaax
MPeIOCTaBICHHBIX MY ITOJTHOMOYMIA.

Kpyr nui, KoTopbie MOTYT OBITh MPEACTaBUTEISIMU, 3aKPEIUIEH CT. 59
AIIK P®.

I'paxkmaHe BIIpaBe BECTU CBOM Jiejia B apOUTPaKHOM CyJie TUIHO WU
yepe3 MpeAcTaBUTEICH.

[IpaBa 1 3aKOHHBIC UHTEPECHl HEACECIOCOOHBIX I'paKaaH 3alllu-
IIAI0T B apOUTPaKHOM TIPOIIECCe MX 3aKOHHBIE TTPEICTaBUTEN — POIU-
TeJIM, YCHIHOBUTEIIM, OIIEKYHbI WU MOMNEYUTENIN, KOTOPhIE MOTYT IIOPY-
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YUTh BeACHME Aea B apOUTPaKHOM CyAe APYroMy U30paHHOMY UMU
MPEeICTaBUTEIIO.

IIpencraBuTensiMu IpaxnaH, B TOM YMCJIe UHAUBUAYAJIbHbBIX MpPe-
MMpUHUMATeNIel, 1 OpraHU3aIil MOTYT BBICTYIIATh B apOUTPaxKHOM CyIe
aJBOKAThI I MHBIE OKA3bIBAIOIIKE OPUINYECKYIO ITOMOIIb JIUIIA.

Hena opraHu3aluii BeayT B apOMTPaKkHOM CyIe UX OpraHbl, AEUCTBY-
IOII[1ie B COOTBETCTBUM C (pefAepaTbHBIM 3aKOHOM, MHBIM HOPMAaTUBHBIM
MPaBOBBIM aKTOM WJIM YYPEAUTEIbHBIMU TOKYMEHTAMU OpraHU3aluid.

OT UMEHM JTUKBUAUPYEMOI OpraHU3allUuu B CyAe BbICTYHAET YIOJI-
HOMOYEHHBIN MPeACTaBUTEIb IMKBUIAIMOHHON KOMUCCHU.

[TorHOMOYMS TIpenCcTaBUTENST O(POPMIISTIOTCS 1 TIOATBEPKIAIOTCS B
YCTaHOBJIEHHOM 3aKOHOM ITOpSIIKeE.

ITorHOMOYMS pyKOBOAUTEICH OpraHU3AlMi, NEHCTBYIOIIUX OT
MMEHHU OpTaHU3aIM B TIpeaeaaxX MOJTHOMOUMH, TIPeIyCMOTPEHHBIX (e-
NIepaJibHbIM 3aKOHOM, MHBIM HOPMATUBHBIM MPAaBOBbIM aKTOM WJIU Y4-
peIuTEeAbHBIMU TOKYMEHTAMU, MOATBEPKAAIOTCS TPEaCTaBIsIeMbIMU
VMU CyOy TOKYMEHTAMHU, YIOCTOBEPSIOMINME UX CITYKEOHOE TTOJIOXKE-
HUeE, a TAKXXE YYPEAUTEIbHBIMU U UHBIMU JOKYMEHTaAMMU.

[To1HOMOUMS 3aKOHHBIX TIpeICTaBUTEICH MOATBEPKAAIOTCS TIPe.-
CTaBJICHHBIMU CYIy TOKYMEHTaMM, YIOCTOBEPSIIOIINMH UX CTATyC U
TIOJTHOMOYMSI.

IToarHOMOUMS agBoKaTa Ha BeleHME Aejia B apOUTPaKHOM CYAe yIO0-
CTOBEPSIIOTCS B COOTBETCTBHUU C (DeepalbHBIM 3aKOHOM.

ITonHoMoOUMs Ipyrux npeactaBuTesield Ha BeleHUE Aejia B apOou-
TPa>kKHOM CYZI€ JOJIXKHbI ObITh BBIPAXKEHbI B TOBEPEHHOCTU, BbIIAHHON U
0(pOpPMIICHHO B COOTBETCTBUM C (pelepaibHBIM 3aKOHOM, a B CTy4asx,
MPeayCMOTPEHHBIX MEXKIyHAapOIHBIM goroBopoM Poccuiickoii Penepa-
UM Wik penepajlbHbIM 3aKOHOM, B MTHOM JTOKYMEHTE.

[TorHOMOUMS TIpeaCTaBUTENISI TAKXKE MOTYT OBITh BBIPAsKEHBI B 3asIB-
JICHUU MPeACTaBISIeMOro, CAeJJaHHOM B CYAeOHOM 3acelaHuU, Ha 4TO
YKa3bIBaeTCs B IIPOTOKOJIE CYAeOHOr0 3aceqaHusl.

ApOuTpaxkHbIil ¢yl 00si3aH TPOBEPUTH MMOJTHOMOYMSI NI, Y9aCTBY-
IOIIMX B JIeJIe, U UX MPEACTaBUTENEH, a TaKKe PEIIUTh BOMPOC O MpHU-
3HAaHUHU MOJHOMOYMIA JIMLI, YYACTBYIOIUX B eJie, U UX MpeacTaBUTenei
U IOMYCKe MX K YYaCTUIO B CyIeOHOM 3aceJaHUM Ha OCHOBAHUU MCCIIe-
JIOBaHMSI JOKYMEHTOB, IPEAbSBICHHBIX YKa3aHHBIMU JIULIAMMU CYY.

JIuna, coaeiicTByIOIME OCYLIECTBIECHHIO MpaBocyaus. JlaHHas rpyrmna
CyOBEKTOB 00BbeAMHEHA OOIIEeH 1IeJIbI0, CTOSIIEH IMepe] HUMU B IIPO-
mecce, — okazaHue nmomoinn npasocyano. K ux yncny cr. 54 AIIK PO
OTHOCMT 3KCIIepTa, ClielMaancTa, CBUAETENs, TepeBOIUMKa, TTOMOII-
HUKa CyIbU U CEKpeTapsl CyaeOHOro 3aceqaHusl.

[TporeccyanbHBIN CTaTyC YKa3aHHBIX CYOBEKTOB OOYCIIOBJICH BEITIIC-
Ha3BaHHOM LIeJIbI0, U OMPEACISIIONIMM B UX MPOLECCYaJTbHOM IOJIOXE-
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HUU SBJISIETCS HAIMYME TIPOoLieCCyalbHBIX 00s13aHHOCTel. [1paBa ke nm
JaHbI JIUIIb [JIs JTy4dlllell peaau3aluu 00s3aHHOCTEN.

B kxauecTBe nmpumepa npuBeneM creluaanucTa, KOTopbiii 00s3aH Mo
BBI3OBY apOUTPaKHOTO Cyla IBUTHCS B CYI, OTBEUaTh Ha TTOCTABICHHEIC
BOIIPOCHI, JaBaTh B YCTHOM (hpopMe KOHCYIbTALIMU U MOsICHeHUs. [list
TOro UTOOBI JaHHasI 00s1I3aHHOCTh OblIa UCITOJIHEHA HauleXalluM oopa-
30M, CIIeUaINCTy MPEAOCTABICHO MPaBo C pa3pelleHus apOUTpasKHOIo
Cyla 3HAaKOMUTBCS C MaTeprajaMM Jiejia, y9acTBOBATh B CYIEOHBIX 3ace-
JTAHUSX, 3asIBJISITh XOAATAlCTBO O MPEICTABICHUU eMY IOIIOJTHUTEIbHBIX
MaTepuaioB.

IMoapoOGHO XapakTepuCTHUKaA MPOLECCYaTbHOTO MOJOXEHUS 3TUX
cyOBeKTOB AaHa B cT. 55—58 AITTK PO.

§4. DOKA3bIBAHME U LOKASATEJIbCTBA
B APBUTPAXXHOM CYAONPOWU3BOACTBE

OO0uIMe MOJOXKEHUS MHCTUTYTA TOKA3bIBAHUS U JOKA3aTEIbCTB,
pa3paboTaHHBIE B HayKe I'paxkIaHCKOIO IIPOLECCyalbHOIO IpaBa, IIpy-
MEHSIOTCS M B apOUTpakHOM Tipoliecce. [1o aToii IpuumMHe 1eIblo Ha-
CTOSIIIIETO pa3zesia SIBJISICTCS JIMITb KpaTKash XapaKTepUCTUKA TaHHOTO
MHCTUTYTA.

WHCTUTYT 10Ka3bIBaHUS U TOKA3aTEIbCTB SIBJISICTCS LICHTPAJIbHBIM,
OCHOBHBIM MHCTUTYTOM apOMUTPaKHOTO IIpoliecCyaabHOro IpaBa. Jleii-
CTBUTEIBHO, JJISI TOTO YTOOBI MPAaBMJIBHO YCTAHOBUTH OOCTOSITEILCTBA
IIPAaBOOTHOIIEHUI CTOPOH U, KaK CJIEACTBUE, IPAaBUJIbHO Pa3pelIUTh
CIIOp, apOUTpaKHBIN CYI JOJLKEH B IIEPBYIO OUepelb OMUPAThCs Ha I10-
JIOXKEHMS TAHHOTO MHCTUTYTA.

Joka3zaTebCTBEHHAs AeATeJIbHOCTh B apOMTpaXKHOM IIpoliecce Ha-
IpaBJieHa Ha yCTaHOBJIeHUE (PAKTUUYECKUX OOCTOSTEIbCTB Aejia, UMe-
IOIIUX MaTepualibHO-IIPaBOBOE 3HAUEHHUE, a TAKXKe IPOLIECCYaIbHBIX
(bakTOB, B COBOKYITHOCTHM 00pa3yIolIMX IIpeaMeT ToKa3biBaHMusI. O0CTO-
SITETBCTBA, MMCIOIINE 3HAUYCHUE JIJI TIPaBUJIBHOTO paCCMOTPEHUS Aea,
OIIpeIe/IIIOTCS apOUTPaXKHBIM CYJIOM Ha OCHOBAaHUU TPeOOBaHUI U BO3-
paxkKeHUI JIUII, YYaCTBYIOIIMX B JIeJie, B COOTBETCTBUM C MOIJIeXKAIIMU
MPUMEHEHUIO HOpMaMK MaTepUaJIbHOTO IIpaBa.

B cooTBeTcTBMM C MpaBUIaMM pacrpeaeaeHns: 00sI3aHHOCTEH 1Mo 10-
Ka3bIBaHMIO, 3aKpeIuieHHbIMU B 4. 1 ¢T. 65 AIIK P®, xaxnoe 1ulo,
y4acTBYyIOllee B [ejie, JOJDKHO JoKa3aThb 00CTOSATENILCTBA, HA KOTOPHIE
OHO CCBhUIAeTCs KaK Ha OCHOBaHME CBOMX TPeOOBaHUII M BO3paxkeHUIA.
3 aTOTO NpaBMiIa CyIIEeCTBYET PsII MCKITIOUSHUA.

Bo-niepBbIxX, He MOIeXaT 10Ka3bIBAHUIO B CUJTY ITOJIOXEHUII CT. 69
AIIK P® npermoauiumalbHble U 00IIeM3BeCTHBIE (DAKThI, a TaKXKe
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(baxkThl, MpU3HAHHBIE CTOPOHAMU B Pe3ybTaTe JOCTUTHYTOTO MEXIY
HUMU cormamneHus (4. 2 ct. 70 ATIK P®D).

Bo-BTophix, o61IMe IIpaBuia pacipenaeaeHus: 00sI3aHHOCTEH M0 10-
Ka3bIBAaHUIO B psijie CIy4YaeB MepepacripenesisiioTcs B CUITy T0Ka3aTesb-
CTBEHHBIX TTPE3YMITIIUIA.

IIpe3ymnumsi — 5TO TaKOM JIOTMYECKUIA TIPHUEM, KOIJa U3 CYIIECTBO-
BaHUS WIU OTCYTCTBUSI TOTO WJIM MHOTO 0OCTOSITENIbCTBA JeJIaeTCsl Mpel-
MOJIOXKEHWE O HAIMYMU JINOO OTCYTCTBUU KaKOTO-JIMOO I0PUANIECKOTO
daxra.

[Ipe3yMIILuy MIUPOKO IMIPUMEHSIOTCS IPU PACCMOTPEHUHU IeJI B ap-
OouTpaxHbIX cynax. OHM JOCTaTOYHO MHOTOYMCIEHHBI M B IMOIABIISIO-
IeM OOJBIIMHCTBE CIydaeB 3aKpeljieHbl B HOpMax MaTepuaabHOTO
paBa, MpexX/e BCEro IpakaaHCKOro (Ipe3yMIILUs BUHbBI JOXKHUKA),
OJIHAKO BCTPEYAIOTCSI M MPOIIeCCYaTbHO-TIPAaBOBBIE TTPE3YMITIINH.

B coorBercTBui ¢ 4. 1 cT. 66 AIIK PD nokasatenbcTBa IIpeacTaBiIs-
[OTCS JINLIAMU, YIACTBYIOIIMMU B JIEJI€.

[Tpu aTOM apOUTpPaKHBIM Cyl COXpaHSET ONpeaeeHHYIO aKTUB-
HOCTb: OH BIpaBe MPEeIIOKUTD JIMIaM, Y4acTBYIOIIUM B JeJIe, IIpeacTa-
BUTb JOMNOJHUTEIbHBIE JOKA3aTeIbCTBA, HEOOXOAUMbIC JUISI BbIICHEHUS
00CTOSITEIHCTB, MMEIOIIMX 3HAYEHME TSI TIPAaBUIILHOTO PACCMOTPEHUS
Jiea ¥ IPUHSITHS 3aKOHHOTO M 000CHOBAHHOTIO Cy/IeOHOTrO akTa 1o Ha-
yaJia cyaeOHOro 3acelaHusl WIK B IIpeiesiax CpoKa, YCTAaHOBJIEHHOIO CY-
JIOM.

Joka3aTeabCTBaMU 110 Iy SIBJISIIOTCS TTOJIyYE€HHBIE B IIPEIyCMO-
TpeHHoM AITK P® u npyrumu denepalbHBIMU 3aKOHAMU TOPSIAKE CBE-
neHus o ¢pakTax, Ha OCHOBAaHMM KOTOPBIX apOUTPaXKHBIN CyJ yCTaHAB-
JIMBAeT HAJIMYME WJIN OTCYTCTBHE OOCTOSITEIbCTB, 00OCHOBBIBAIOIINX
TpeOoBaHUsI U BO3paXkKeHMs JIUILI, YIaCTBYIOLINX B JeJie, a TaKXKe MHbIe
00CTOSITENIbCTBA, UMEIOIIINE 3HAUeHWE JUISl PaBUIIBHOTO PAaCCMOTPEHUS
nena.

ITonyyeHre DaHHBIX CBEIEHUI BO3MOXHO Yepe3 UCII0JIb30BaHUE
YKa3aHHBIX B 3aKOHE MICTOYHUKOB, UMEHYEMbIX CPEICTBAMU I0KA3bIBA-
HUs. 3aKOH MpeaycMaTpruBaeT BO3MOXHOCTh MCITOJb30BaHUS B Kaue-
CTBE CPEICTB JOKa3bIBAHUS NMMChbMEHHBIX M BEIIECTBEHHBIX JOKa3a-
TEJIbCTB, OOBSICHEHUU JINII, YIACTBYIOLIUX B Jiejie, 3aKJI0UEeHU N IKC-
MepTOB, KOHCYJAbTAIlUN CMEUMATUCTOB, MOKA3aHUN CBUIETENEH,
ayauo- U BUIEO3aIliceil, MHBIX JOKYMEHTOB U MaTepualioB. B kauecTBe
JIOKA3aTeJIbCTB AOIYCKAIOTCS OObSICHEHMS JIULI, YYaCTBYIOLIKUX B JeEJIE,
¥ WHBIX YYaCTHUKOB apOUTPAXKHOTO TMpoLiecca, MOJyYEHHBIE TTyTEM UC-
MOJIb30BaHUSI CUCTEM BUICOKOH(MEPEHII-CBSI3M.

[Tpu aTOM apOUTpasKHBIN MPOLIECC UMEET CBOIO Creln(UKY UCTIONb-
30BaHMS YKa3aHHBIX CPEACTB MOoKa3biBaHMWs. OCHOBHAsI MPUYMHA CBO-
IUTCSI K TOMY, YTO IPAKTUYSCKU BCE IOPUANIYECKU 3HAYUMBIE 00CTOSI-
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TeJIbCTBA TTPABOOTHOIIEHUI CTOPOH B chepe MpearnpuHUMaTETbLCKON 1
WHOI 9KOHOMUYECKOU AesTeIbHOCTU JOKYMEHTUPYIOTCS, YTO O0bsiC-
HSIeT IPEUMYIIECTBEHHOE MCITOJb30BaHUe B apOUTPaKHOM Mpoliecce
MUCbMEHHBIX J0Ka3aTeJbCTB (IOTOBOPOB, aKTOB, CIIPABOK W T.1.)
U OTPaHMYEHHOE MCTIOJIb30BAHUE CBUIETEIbCKUX MTOKA3aHUA.

ITo oGmeMy nmpaBuily MoKa3aHUsI CBUAETENEH UCIOIb3YIOTCS B
apOUTPa)KHOM TPOLIeCcCe TOJIbKO B Cyvasix, KOTAa Kakue-J1nubo o0cTosi-
TEJIbCTBA HEBO3MOXHO YCTAHOBUTH C MTOMOIIIbIO UHBIX CPEJCTB 10KA3bI-
BaHMsl. JInlo, XomaTalicTBylolllee O BbI30OBE CBUIETENsI, 00I3aHO yKa-
3aTh, KaKue 00CTOSITEIbCTBA, UMEIOIIME 3HAUEHUE [JIsI [leJia, MOXET
TMOATBEPANTD CBUACTENb. APOUTPAXKHBIN CyJl MOXET U IO CBOSH MHUIIN-
aTHBE BbI3BATh B KAUeCTBE CBUIETENS JMIIO, yIaCTBOBaBILEe B COCTaB-
JIECHUU IOKYMEHTa, UCCJIeyEMOTO CY/IOM KaK MUChbMEHHOE J0Ka3aTe/b-
CTBO, IU0OO B CO3aHUU WM U3MEHEHUU MpeaMeTa, UCCIeNyeMOro Cy-
JIOM KakK BelleCTBEHHOE 10Ka3aTeIbCTBO.

OcrasibHbIE CPENCTBA TOKA3bIBAHUSI B apOUTPaXkHOM CYIOMPOU3BOI-
CTBE MCIOJIb3YIOTCS MPAKTUYECKU B TOM XK€ TIPABOBOM pEXMMeE, YTO U B
IpaxIaHCKOM CYIOTTPOU3BOJICTRE.

§5. MPOM3BOACTBO B APBUTPAXXHOM CYAE
NEPBOU UHCTAHLMW. OCOBEHHOCTH
NPOU3BOACTBA MO OTAE/IbHbIM KATEFTOPUSIM [IEN

Koncturyuus PO Bu. 1 ¢T. 46 Ha OCHOBaHUM MMPUHLIMIIA JOCTYII-
HOCTH CyIeOHOM 3allUThl TPaXkIaHCKUX IIpaB TapaHTUPYET BceM (pU3U-
YECKUM U IOPUANYECKUM JIMLAM CyAeOHYIO 3alllUTy UX IIpaB U CBOOO B
MOpsIIKEe, YCTAHOBJIEHHOM 3aKOHOM.

be3 obOpaiiieHust 3aHTEpeCOBAHHOTO JIMIla BO30YXIeHue fea B ap-
OuTpaxHoM cyle HeBo3MoxkHo. JeiicrByromuit AIIK P® npenycmar-
puBaeT YeThIipe (DOPMBI OOpAILEeHUS B CY/, 3 UMEHHO ITyTeM ITOgaqu:

1) uCKOBOTO 3asIBJIEHNS] — T10 KOHOMUYECKUM CIIOpaM U UHBIM Jie-
JIaM, BO3HUKAIOIIUM 13 IPaXIaHCKMX IIPABOOTHOIICHUIA;

2) 3agBIICHUST — TIO JIeJIaM, BOSHUKAIOIIUM U3 aIMUHUCTPATUBHBIX U
WHBIX TyOJIMYHBIX ITPaBOOTHOIIEHU, TI0 AeIaM O HECOCTOSITEIbHOCTH
(GaHKpOTCTBE), MO AejiaM 0cOOOro MPOU3BOACTBA, IIPU OOpaILEHUU O
TepecMoTpe CyAeOHBIX aKTOB B TIOPSIIKE HAA30pa U B UHBIX CIydasx,
npenxycMoTpeHHBIX AITK P®D;

3) kan00bl — IpU OOpallleHUU B apOUTPaKHBIA Cy/ ane/ISIMOHHOM
1 KacCallMOHHOW MHCTAHILIMM, a TaKXKe B MHBIX CIydasxX, IPEeayCMOT-
peHHbIX AITK P® 1 mHBIMI (benepaTbHBIMU 3aKOHAMM;

4) peacTaBieHUss — MpU obpalleHUM ['eHepadbHOTO MPOKypopa
P® u ero 3amectureseit o mepecMoTpe CyaeOHbIX aKTOB B TIOPSIIKE Hall-
30pa.
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HMckoBoe MponU3BOACTBO SABISICTCS OCHOBHOI (DOPMOIT Cymompon3-
BOACTBA B apOuUTpakHOM cyne. TakuM o0pa3oM, OCHOBHBIM CIIOCOOOM
BO30YXICHUSI apOUTPaxKHOI0 CYAONPOMU3BOACTBA SIBJISIETCS Iogada
HMCKOBOTO 3asBJICHUSI.

HanHas ctagms Ipoliecca MMesa CBOIO CIeIM(UKY, OTIMYAIOIIYIO
€€ OT aHAJIOTMYHON CTaIuy B TPaXKIaHCKOM CyIOIpon3BoAcTBe. DakTu-
YeCKM MHOTHE TOAbl HAJTWYKe WM OTCYTCTBUE TIpaBa Ha IPeAbsIBICHNUE
MCKa apOMTPaKHBIM Cy[l Ha 3Tare MPUHSITUS 3asBJICHUS HE yCTaHABIIM-
Bas1. [TpoBepsiiach JUIIb MPAaBUILHOCTD YCJIOBUIA €T0 Pealn3allii U CO-
OTBETCTBME MCKOBOI'O 3asiBJIEHUS] TPEOOBAHUSIM, IIPEAbIBIISIEMbIM K €ro
dopMe 1 comepKaHUIO, a TAKKE TIprIaraeMbIM JOKyMeHTaM (CcT. 125 n
126 ATIK PD).

B nutepatype u cyneiickoM cooOLIecTBe 00CyXJajucs BOIPOC O BO3-
MOXHOCTH ONITUMU3AINN CYyIeOHOM MPaKTUKM, B YaCTHOCTH, TIpejiara-
soch BBecTu B AITK P® monoxeHust 00 oTKase B IPUHITUM UCKOBOIO
3asgBiaeHus1. DenepaabHbIM 3aKOHOM OT 19 mekabps 2016 r. Ne 435-D3
«O BHeceHUM M3MEHEHU B ApOUTPaKHBIA MPOILeCCYaTbHBIA KOIEeKC
Poccwuiickoit @enepannu» AITK P® Obu1 1OTTOHEH CT. 127" «Otka3s B
MPUHSITUU UCKOBOTO 3asIBJICHUSI, 3asIBJICHUST».

Cydbvsa omKkasbieaem 6 NPUHAMUN UCK06020 3A56ACHUS, 3AA6ACHUA,
ecau:

* HCKOBOE 3asiBJIcHUE, 3asiBJICHUE HEe MOJIeXaT pACCMOTPEHUIO U pa3-
pElIeHnIo B apOUTPasKHOM CYJIE;

* MMeEeTCS BCTYIMUBIIMI B 3aKOHHYIO CHITY IIPUHSTBIN 11O CIIOPY MEXIY
TEMM XKe JIMLAMM, O TOM Xe IIpeIMeTe U 10 TeM XKe OCHOBAHUSIM Cy-
IEeOHBIN aKT apOMTPaKHOTO Cyda, cyma OOIICH IOPUCAVKIINM WU
KOMIIETEHTHOTI'O CyJla MTHOCTPAaHHOTO TOCYIapCcTBa, 3a UCKIIOYeHUEM
cy4aeB, eclii apOMTpaKHbIM CyI OTKa3ajl B IPU3HAHUU U IIPUBEIE-
HUM B UCTIOJTHEHNE PELICHUSI MHOCTPAHHOTO CyIa, a TAKXKE OIpee-
JIEHUE O MpeKpallleHNn ITPOM3BOACTBA 110 JIeTy B CBSI3U C TIPUHSATHEM
0TKa3a UCTLA OT MCKa WU YTBEPKICHUEM MMPOBOTO COIJIALLICHUS
CTOPOH 00 omnpeneneHre 00 0TKa3e B MPUHSATUN UCKOBOTO 3asiBJie-
HUsI, 3asIBJICHUS

* MMeeTCs CTaBlilee 00s13aTeJIbHBIM Ui CTOPOH U IIPUHSTOE I10 CIIOPY
MEXIy TEMHU Xe CTOPOHAMHU, O TOM K€ TIPESAMETEe M 10 TeM K& OCHO-
BaHMUSIM peIlleHHe TPEeTeMCKOro Cyaa, 3a MCKIIOUYEHUEM CIIy4yaes,
€CJIM apOMTPaXKHBIN CY/ OTKa3aJ B BblIadye MCIOJHUTEILHOIO JINCTA
Ha MIPUHYAUTEILHOE UCIIOJIHEHUE PELIeHUsT TPETEICKOro cyaa Jubo
€CJI apOUTPaKHBIM Cyl OTMEHWJI YKa3aHHOE pellleHHe.

Cynbst Cyna 1o MHTEJUIEKTYaIbHBIM IIpaBaM OTKAa3bIBaeT B IIPUHSI -
TUU 3as1BJIEHUSI 00 OocrapMBaHUM HOPMATUBHOI'O IIPaBOBOrO akTa Jubo
aKTa, cColepKallero pa3bsICHEHUS 3aKOHOIATEJIbCTBA 1 00J1aJaloIIero
HOPMAaTUBHBIMU CBOICTBAMM, B CiIy4yae, €CJIM MMEETCs BCTYIIUBIIIEE B
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3aKOHHYIO CHJIy pellleHre apOMTPaXKHOTO CyAa WIM cyaa OO0lIeil ropuc-
JUKIIMU 110 paHee PACCMOTPEHHOMY JIey, TPOBEPUBIIETO MO TeEM Xe
OCHOBaHUSIM COOTBETCTBME OCTIapMBAeMOT0 HOPMATUBHOTO TTPABOBOTO
aKkTa MHOMY HOPMAaTUBHOMY MPaBOBOMY aKTy, UMEIOIIEMY OOJIbIIYIO
IOPUIUYECKYIO CUITY, JIMOO TTPOBEPUBILETO MO TEM XK€ OCHOBAHUSM
OCIapMBaeMblil aKT, colepKalluil pa3bsiCHEHUsI 3aKOHOAATEIbCTBA U
o0J1agaoil HOPMATUBHBIMU CBOMCTBAMU.

006 oTkase B MPUHATUU UCKOBOTO 3asIBJIEHUS, 3asBICHUS CYlibsI Bbl-
HOCHUT OTIpejiesieHue, B KOTOPOM YKa3bIBaeT 0OCTOSITEIbCTBA, TTOCTY-
JKMBIIKME OCHOBAaHUEM IIJIsl OTKa3a B MPUHSITUM MUCKOBOTO 3asiBICHUS,
3asBJICHUS, ¥ PEIIaeT BOIIPOC O BO3BpaTe TOCYIapCTBEHHON MOILIMHBI
JIM1LYy, IPENbsIBUBILIEMY UCKOBOE 3asiBJICHUE, 3asBIIEHUE, €CIU ToCcyaap-
CTBeHHas TolJIMHa OblIa yrutaueHa. Komnus ornpeneseHUs BMECTe C
WCKOBBIM 3asiBJICHUEM, 3asBJICHUEM U MPUaraeMbIMU K HEMY JTOKY-
MEHTaMM HaIpaBJisieTcsl yKa3aHHOMY JIUIY He MOo3[Hee MATU JHEei co
JTHSI TIOCTYTIJICHUSI ICKOBOTO 3asiBJICHUSI, 3asIBJICHUST B CY/I.

OTKa3 B IPUHSATUU MCKOBOTO 3asIBICHMUS, 3asIBICHUS TIPETISITCTBYET
MOBTOPHOMY OOpAIeHUIO B CYJ C TAKMMU 3asiBAEHUSIMU K TOMY X€ OT-
BETUYMKY, O TOM € TIPeIMETe 1 TI0 TEM K& OCHOBaHUSIM.

OTKa3 B MPUHSATUU UCKOBOTO 3asIBJICHUSI, 3asBJICHUS MOXET OBbITh
00XaJloBaH.

Bormpoc o NpuHATUM MCKOBOTO 3asiBJIEHUS K IMPOU3BOICTBY apOu-
TPaXKHOTO CyJa pelraeTcs Cyabeid eAMHOINYHO B TIATUIHEBHBIN CPOK CO
JTHSI TIOCTYTIJIEHUSI UCKOBOTO 3asiBJIEHUSI B apOUTPaXKHBIH Cy/1.

O MPUHSITUU UCKOBOTO 3asiBJICHUSI apOUTPaKHbI Cyl BBIHOCUT
orpezesieHne, KOTOPbIM BO30YXIaeTcsl MPOU3BOMICTBO 110 feiy. B maH-
HOM OIpeNesIeHNU yKa3bIBaeTCsl Ha MOATOTOBKY liesia K cyqeOHOMY pas-
OupaTesNbCTBY, NeMCTBUSI, KOTOpble HAMIEKUT COBEPIIUTD JTULAM,
YYacCTBYIOIIIMM B JieJie, M1 CPOKU MX coBeplileHus. KpoMe Toro, T0KHbBI
OBITh yKa3aHbI: ajipec opuLMalbHOTO caliTa apOUTPaKHOTO Cyla B UH-
(bopMallMOHHO-TeJIeKOMMYHUKAIIMOHHOM ceTu «MHTepHeT», HoMepa
TenaedoHOB, (haKCUMWIBHONW CBSI3U, afpeca 3JEKTPOHHOU MOYThI apOu-
TPaxkKHOTO Cy/Ia, IT0 KOTOPBIM JIMIIA, YY4aCTBYIOIINE B AeJie, MOTYT IOy~
YUTh UHOOPMALIUIO O pACCMATPUBAEMOM JeJie.

Konuu onpeneneHust HarpapisiioTcs TUIaM, YIacTBYIOIIUM B JieJie,
HE T03/IHEee CJEMYIOIIEro IHS MOC/e THS €ro BBIHECEHUS.

Cyn TakXe MOXET B Cyvyae HECOOTBETCTBUSI MCKOBOTO 3asiBICHUS
yKazaHHbBIM B CcT. 125 1 126 ATIK P® TtpeboBaHUAM OCTaBUTh UCKOBOE
3agBieHue 6e3 nBuxeHus. [Ipu 3ToM apOUTpaXkHBIN Cyd BHIHOCUT
ompeJesieHre, B KOTOPOM yKa3bIBaeT OCHOBAHMUS [IJIsl OCTABJIEHUSI UCKO-
BOTO 3asiBJIeHUsI O3 IBMXKEHUS U CPOK, B TEUEHUE KOTOPOTO UCTELL 10T~
K€H YCTPAaHUTh OOCTOSTEIbCTBA, MOCHYKMBIINE OCHOBAHUEM IS
OCTaBJIEHUSI UCKOBOTO 3asiBJIeHUsT 03 TBUKEHMUSI.

301



B ciyyae ecnm 00CTOSITETbCTBA, TMTOCTYKUBIINE OCHOBAHUEM JIJIST
OCTaBJIEHUS MCKOBOTO 3asiBIeHUsI 0e3 ABUXKEHUs, OYAYT yCTpaHEHbI B
CPOK, YCTAHOBJIEHHBII B ONpPeIeIeHUM apOUTPaXKHOI'O Cy/a, 3asiBJICHUE
CUMTACTCS TMTOJAHHBIM B IEHb €T0 TIePBOHAYAIBHOTO TTOCTYTUICHUS B CY/I
W MIPUHUMAaETCI K TTPOM3BONICTBY apOUTpakHOIo cyna. B ciygae, eciim
yKa3aHHbBIC B OTIpeIeIcHNM HapyllIeHNs He OyIyT yCTpaHEHBI B yCTa-
HOBJICHHBIN CPOK, MCKOBOE 3asIBJICHHE W TIpHWjaraeMple K HeEMY JOKY-
MEHTBI BO3BPAIIAIOTCS UCTILY.

BosBpat MCKOBOTo 3asiBJIeHHST JOITyCKaeTCsl P HAJTUIUU OCHO6A-
Huil, yCTaHOBJIEHHBIX B CT. 129 AIIK P®, a uMeHHO, eciu:

* JIeJIO HEIMOACYIHO JAaHHOMY apOMTPasKHOMY CYIY;

* 3asBJICHHBIC TPeOOBAHUS MOIIEXKAT PACCMOTPEHUIO B IIOPSIAKE TIPU-
Ka3HOI'O IIPOM3BOJICTBA;

* JI0 BbIHECEHMSI ONpEIEIEHUS] O MPUHATUU MCKOBOTO 3asiBIEHUST K
MPOU3BOACTBY apOMTPaXKHOIO Cyda OT MCTLIA MOCTYIIMJIO XOJaTaii-
CTBO O BO3BpAIlICHNH 3asIBJICHUS,;

* He yCTpaHEHBI OOCTOSTEILCTBA, TOCTYKWBIINE OCHOBAHWUSIMU IIJIST
OCTaBJICHHST ICKOBOTO 3asIBJICHUST 0e3 IBIDKEHMSI, B CPOK, YCTAaHOB-
JICHHBI B OIIpeNeICHUN CYIa;

* WCTIIOM HE COOIONEH MPETEH3NOHHBIN WJIM WHOM JOCYIeOHBIN 1T0-
PSIOK YperyJIupOBaHUS CIIOpa C OTBETYMKOM, €CJIM TaKOW MOPSIIOK
SIBJISIETCS 00sI3aTeIbHBIM B CHUITY 3aKOHA.

B omnpeznenenuy o Bo3BpallleHUM MCKOBOTO 3asIBJIEHUS YKA3bIBAIOTCSI
OCHOBaHUS ISl COBEPLISHMSI JAHHOTO IIPOLIECCYaIbHOTO NCICTBUS, pe-
1IAETCsI BOIIPOC O BO3BpaTe rOCyIapCTBEHHOM MOIUIMHbBI U3 (enepab-
HOTO OloIKeTa.

Komus onpeneaeHns: 0 BO3BpalleHUU UCKOBOTO 3asiBJICHUST HAIIpaB-
JITeTCS MCTIY He TTO3AHee CJIeAYIOmero JH Mocjiae THS BRIHECEHUS
OITpeNieJICHUS MJTN TTI0CJIe NCTEUYSHUS CpoKa, YCTAHOBIIEHHOTO CYIOM IS
yCcTpaHEeHHS 00CTOSTENBCTB, IMMOCTYKUBITUX OCHOBAHHWEM JIJIST OCTaB-
JICHUS 3asBIICHUs 0e3 IBVKEHUSI, BMECTe C 3asiBJICHUEM M Ipujarae-
MBIMH K HEMY JTOKYMEHTaAMMU.

ITockonbKy ompenejieHUe apOUTPaKHOTO Cyda O BO3BpallleHUU
MCKOBOTIO 3asIBJICHUS MIPEISITCTBYET AajibHeileMy ABUXKEHUIO Aea,
OHO MOXKET OBbITh 00KaJIOBAHO.

B ciiyyae oTMeHBI OIpeaeIeHUSI MCKOBOE 3asiBJICHUE CUMTAETCS 110~
JAHHBIM B IeHb [IEPBOHAYAIbHOIO OOpalleHsI B apOUTPaKHBIA CYI.

Bo3sBpallieHie KICKOBOIO 3asIBJIEHUSI HE MPENSITCTBYET TIOBTOPHOMY
00palleHNIO C TAKMM Xe TpeOOBaHUEM B apOMTPaKHBIN Cyl B 00LIEM
MOpPSIIKE MOCNIe YCTPaHEHMS 00CTOSITEIBbCTB, MMOCTYKUBIINX OCHOBA-
HUEM JIJTSI eTO BO3BpAIIeHMUSI.

TTocie MpUHATHS NCKOBOTO 3asIBJICHUS U BBIHECEHUST CYIOM COOT-
BETCTBYIOIIIETO OIpenesIeHNST apOUTPakKHBIN MPOIIecC MEPEXOINT B HO-
BYIO CTaJIII0 — TOATOTOBKH Jeja K CyIeOHOMY pa30MpaTesbCTBY.
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[TonroroBka gena K cyaeOHOMY pa30MpPaTeIbCTBY SIBISIETCSI CAMOCTO-
SITEJILHOM M 00s13aTeIbHOM cTaauell apOMTpakKHOTO TIpoliecca, uMe-
IOllIeii CBOM YETKO OIpeaeiCHHbIC 3adayu:

* oIpe/e/ieHue XapakTepa CIIOPHOTO MPaBOOTHOIIEHUS U TTOJIeKalle-
ro MPUMEHEHUIO 3aKOHOIATEIHCTBA, 0OCTOSITEILCTB, UMEIOITNX 3HA-
YeHMeE ISl TPaBUJIBHOTO pacCMOTPEHMS JIe)ia;

* paspelleHue BOIIpoca O COCTaBe JIMLI, YY4ACTBYIOIIUX B Jejie, U APYTUX
YYaCTHUKOB apOMTPaKHOTO IPOLIecca;

* OKa3zaHHUE COACHCTBUS JIMIIAM, YIACTBYIOIIMM B AeJie, B IIpeacTaBiie-
HUU HEOOXOAUMBIX I0KA3aTeJIbCTB;

* TIPUMUPEHHE CTOPOH.

Ot KauecTBa MPOBEACHMS ITOATOTOBKH Jieia K CyneOHOMY pa3oupa-
TeJIbCTBY 3aBUCUT Ka4eCTBO pelleHUs apOUTPaxKHOIo cyjaa, CTeleHb
BBITOJTHEHUSI UM 3aJay CyIOTPOM3BOJCTBA, 3aKPETJICHHBIX B CT. 2
AIIK P®.

O moAroToBKe Aeja K cyaeOHOMY pa30upaTebCTBY BHIHOCUTCS
orpenesieHne, 00XKaJloBaHWE KOTOPOTo He MpenycMoTrpeHo. O moaro-
TOBKE Jejia K CyneOHOMY pa30upaTebCTBY MOXKET OBITh YKa3aHO B
oIlpe/ieJICHUHU O MPUHSITUU 3asiBJICHUs K IIPOU3BOJICTBY.

B ompeneneHnu yka3bIBaloTCs MpoliecCyaibHbIE NEMCTBYSI, KOTOPbHIE
JIOJDKHBI OBITh COBEPIIEHBI CYIOM U JIUIIaMM, YIaCTBYIOIIMMU B JIeJie B
paMKax JaHHOM CTaauu IIpoliecca, U CPOKMU UX coBepliueHus. B yact-
HOCTH, CyJIbsI BIIPABe MPEIJIOXUTH JINIIaM, YIaCTBYIOIIMM B Jiejie, TIpe-
CTaBUTH K OIIPEIeICHHOMY CPOKY TpeOylolrecs IJIsi paCCMOTPEHUS
Jeja JOKYMEHTbI, YKa3aTh Mepbl, IPUHUMAEMbIe CYAbeil IJIs1 OKa3aHUs
CTOpPOHAM COJIEUCTBUS B ITOJYYEHUM TOKA3aTEIbCTB.

IlepedeHs neiicTBUIL IO TTOATOTOBKE Jejia K CyaeOHOMY pa3doupa-
TeJbCTBY IpuBeneH B 4. 1 ¢t. 135 AITIK P®. B yactHocTH, Ha smoii cma-
duu npouecca cyows:

* BBI3BIBAET CTOPOHBI U (MJIM) UX MPEACTaBUTENIC ¥ TIPOBOIUT C HUMU
cobecenoBaHde B LIEJSX BBIACHEHUsI OOCTOSTENbCTB, KACAIOIIMXCS
CYILIECTBA 3asIBJICHHBIX TPEOOBAHUI 1 BO3PAXKEHUIA; TIpeiaraeT pac-
KPBITh JI0Ka3aTe/IbCTBA, WX MOATBEPXKIAIOIIMe, U TPEICTaBUTh MIPU
HE0OXOAMMOCTHU JAOMOJHUTEIbHBIE 10KA3aTeIbCTBA B ONPEAeICHHbII
CPOK; Pa3bsICHSIET CTOPOHAM UX MpaBa U 00SI3aHHOCTH, TOCEACTBUS
COBEpIIEHUST WM HECOBEPIIeHUsI IIPOIECCyaTbHbIX IEHCTBUI B
YCTaHOBJICHHBII CPOK; OMPEILISIeT 110 COMIACOBAHUIO CO CTOPOHAMU
CPOKM TIpEICTaBJIeHUs] HEOOXOMMMBbIX JOKA3aTeILCTB U IPOBEICHUS
MpeaBapUTeIbHOTO CyIeOHOIO 3acelaHusl;

* pa3bsCHSICT CTOPOHAM MX IPaBO Ha PaCCMOTPEHHUE Jejia C yJdacTueM
apOUTPaXXHBIX 3aceaaTesieii, MpaBo IepeaaTh CIIOp Ha pa3peliecHUe
TPETENCKOTOo cyna, IMpaBo 00paTUTHCS Ha OO0 CTaaum apoOuTpax-
HOTO IIpoliecca B LIeJIsIX YPEeryJUpOBaHUs CIIOpa 3a COAEICTBUEM K
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MOCPEAHUKY, B TOM YKCJIEe K MEIUATOPY, B MOPSIIKE, yCTAHOBICHHOM

(benepanbHbBIM 3aKOHOM, W TIOCJIEACTBUSI COBEPILIEHUS] TaKUX Jeii-

CTBUIA, TPUHUMAET Mepbl IJIsl 3aKJIIOYEHUS] CTOPOHAMU MUPOBOTO

CorjlallleHus, CONENCTBYET MPUMUPEHUIO CTOPOH;

* OKa3bIBaeT COACHCTBUE CTOPOHAM B MOJIyYEHUU HEOOXOUMBbIX TOKa-
3aTeJIbCTB, UCTPEOYET MO XOAATalCTBY CTOPOH, a B Cydasix, MpeLy-
cMmorpeHHBIX AITK P®, 1o cBoeil MHUILIMATUBE HEOOXOIUMBIE TOKa-
3aTeIbCTBA, pa3peliaeT BOMPOChl O HA3HAYEHUU IKCTIEPTU3bI, BbI3O-
Be B cymeOHOe 3acelaHMe SKCIIePTOB, CBUIETENeH, MPUBICYCHUU
rnepeBoaYrKa, CIeluaaucTa, HeoOXOAMMOCTU OCMOTpa Ha MecTe
MMMCbMEHHBIX 1 BEIIECTBEHHBIX TOKA3aTEIbCTB, a TAKXKe MPUHUMAET
HWHBIE MEPBI V151 TPEJCTaBICHUS] CTOPOHAMU I0Ka3aTebCTB;

* TI0 XOJATaliCTBY CTOPOH pa3peliaeT BOIPOChl 00 obecrneueHn ucka,
0 TIPeIOCTaBJIEHUN BCTPEYHOTO 00eCTIeueH s, a TaKXKe 00 obecrieue-
HUU J0Ka3aTeJbCTB, HAMIPaBJIsieT CyAeOHbIe OPYYeHUs;

* paccMarpuBaeT BOIPOCHI O BCTYIUIEHUU B JIEJIO IPYTUX JIMII, 3aMEeHE
HEHaJUIeXXaIllero OTBETYMKA, COEAMHEHWM W pa3beIUHEHUU He-
CKOJIBKUX TpeOOBaHUA, MPUHITUN BCTPEYHOTO MCKa, BO3MOXHOCTHU
MPOBEIeHUS BBIE3THOTO CYIeOHOTO 3aceNaHusl.

Cynbs BIpaBe coBepliaTh U MHBIE NECTBUsI, HAllpaBJIeHHbIE Ha
obecreyeHue MPaBUILHOTO U CBOEBPEMEHHOTO PACCMOTPEHUS Aea.

B ciyuae, eciu rpu moAroTOBKE K CyaeOHOMY pa30oupaTebCTBY Ieia
WCTIIOM 3asIBJICHO XOJIaTaliCTBO O paCCMOTPEHUH JieJa B MOPSIIKE YIIPO-
LIEHHOTO MPOM3BOJCTBA U B apOUTPaKHbII CY/I MPENCTABICHO corjlacue
OTBETYMKA HA PACCMOTPEHUE Jieia B TOPSIIKE YITPOILEHHOTO TTPOU3BOI-
CTBa WIM CYJ 10 CBOEW MHUIIMATHUBE TIpejiaracT pacCMOTPETh N0 B
MOPsIIKE YINPOILIEHHOTO MPOU3BOACTBA U MPU COTJIACUU CTOPOH BBIHO-
CUT COOTBETCTBYIOIIIEE OIpe/e/ieHUe, CYl BBIHOCUT OTpeesieHue o Te-
pexofie K pacCCMOTPEHUIO JieJia B TTOPSIIKE YITPOIIIEHHOTO MPONU3BOACTBA.

3aBepliaeTcs paccMaTpuBaemas cTajus mpoliecca npoBejeHueM
MpeaBapuTeIbHOTO cyneOHoro 3acenanusi. OHO MPOBOAUTCS CyAbeid
€MHOJUYHO JIJIST TIOABEACHUSI UTOTOB MOJATOTOBUTEILHON pabOThI cyna
U JIM1I, YYaCTBYIOLIMX B JieJie, ISl POLIeCCyabHOTO 3aKPeIJIeHUs pac-
MOPSANUTENbHBIX IEMCTBUII CTOPOH Ha 3TOU CTaaMM Mpolecca, a TaKxKe
JUISI pellieHUsT BOIPOca O TOTOBHOCTH JieJla U BO3MOXKHOCTU Ha3HAYECHUST
€ro K cyieOHOMY pa3orpaTebCTRY.

B npenBaputenbHOM cyaeOHOM 3aceaHWM He 3acylMBAOTCS CBU-
JIETEJIN, IKCIIEePThI, HE TIPOBOISITCS CyIeOHbIEC TPEHUSI.

Ecnu B xone npoBeneHus: MpeaBapuTebHOrO CyaeOHOro 3aceqaHust
BBISICHUTCSI, YTO PACCMOTPEHBI BCE BHIHECEHHBIE HA HErO BOMPOCHI, CO-
OpaHbl HEOOXOIUMBbIE N0KAa3aTeJIbCTBA, CYll C YYETOM MHEHMUS JIUIIL,
YJaCTBYIOIIMX B JIeJie, TIPU3HAET JAEJIO0 IMOATOTOBIeHHBIM M Ha3HayaeT
JIeJI0 K CyneOHOMY pa3orpaTebCTBy.
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Ecnu B mpenBaputebHOM CyneOHOM 3acelaHUU TPUCYTCTBYIOT
JIN1Ia, YYaCTBYIOIIWE B JE€JI€, U OHU HE BO3PAXAIOT MPOTUB MPOIOJIKE-
HUSI paCCMOTpPEHUS Jejia B CyAeOHOM 3acelaHuU apOUTPaXHOTO cyaa
MepBOil MHCTAHLIMU, Cyl B cOOTBeTCTBUU cO cT. 137 ATTK P® 3aBep-
IIaeT MPEIBAPUTEITBHOE 3aCENaHUE U OTKPBIBAET CyNeOHOE 3acelaHne B
MEePBOM MHCTAHIIUU, 32 UCKIIOYEHUEM CITydyaeB, KOT/a JeJ0 TOJKHO
OBITh PACCMOTPEHO B KOJUIETHATLHOM COCTaBe.

PaccMmoTpeHue u paspelieHre cropa Io CylIecTBY SIBJISIETCS OCHOB-
HOI, LIECHTPAJIbHOU cTamueil apOuTpakKHOro Mpoliecca. IMeHHO Ha 3Toit
CTaauu pellaloTcsi OCHOBHBIE 3a7aun CyIO0NPOU3BOACTBA, B Hauboiee
pa3BepHYTO# (hopMe MEUCTBYIOT MIPUHIIUITHI apOUTPaKHOTO MPOIIECCY-
aJIBHOTO TIpaBa.

PaccmotpeHue u paspellieHUe Criopa no CyIuecTBY OCYIECTBIISIETCS
B cyneOHOoM 3acenanun. OHO COCTOUT M3 YeTHIPEX YacTeii:

1) moaroToBUTEIbHAS YACTh;

2) paccMOTpeHUe JeJa Mo CYIIECTBY;

3) cyneOHBIE TIPEHMST;

4) mocTaHOBJIEHUE U OTJallleHUe PelIeHNs.

B uenom mpoueaypa cynedHOro pa3doupareabcTBa UASHTUYHA T10-
PSIIKY, YCTAHOBJIEHHOMY B IPaXKIaHCKOM IIpoliecce.

B pamkax moAroTOBUTENBHOU YacTH pelIalOTCs 3a1adyl, YKa3aHHBIC
B cT. 153 AIIK P®, a uMeHHO mpoBepsieTcs sIBKa yYaCTHUKOB IIPO-
1ecca, BBISICHSIETCSI BO3BMOXHOCTb PAaCCMOTPEHUS Jiejia B JaHHOM Cy-
NeOHOM 3acelaHuM, Pa3bICHSIIOTCS MpaBa JUIaM, YIYaCTBYIOIIUM B
JieJie, U UHbIM YYacTHHUKAaM Tpoluecca U T.1.

OcHOBHOE cofiepXKaHWe CIEeAYIONIe YacTh — pacCMOTPEHUSI Jiejia 110
CYIIECTBY — 3aKJIIOYAETCSl B UCCIENOBAHUN OKa3aTeabCcTB. [Ipunepxu-
BasiCh 3apaHee YCTAaHOBJEHHOTO MOPSAKA, CYA JAOJXEH Hemocpem-
CTBEHHO MCCJIeIOBATh I0KA3aTeJIbCTBA IO AETY: 03HAKOMUTHCS C TTUCh-
MEHHBIMHU 10KA3aTEeJIbCTBAMM; OCMOTPETD BEIIECTBEHHBIE TOKA3ATENb-
CTBa; 3aciylliaTb OOBSICHEHUS JIUI, YYaCTBYIOIIUX B JeJie, MOKa3aHUSs
CBUIIETEJICI, 3aKTIOUEHHSI IKCTIEPTOB, a TAKXKE OTJIACUTh TaKue O0bsICHE-
HUS1, TIOKAa3aHUsl, 3aKJII0OYEHHs], MPeICTaBJIeHHbIE B TMCbMEHHOU (hopMe.
BocnpousBeneHue aynquo- M BUAEO3AMKUCEN TPOBOIUTCS apOUTPAKHBIM
CYyJZIOM B 3aJjie CyIeOHOTO 3acelaHus WM B MHOM CITeI[MaibHO 000pyI0-
BaHHOM JUJIs1 9TOH 1Lieu nomenieHun. MakT BoCIpou3BeieHUs ayauo- 1
BUJIE03aMMCEN OTpaxKaeTcsl B MPOTOKOJIE CYIeOHOTO 3aceaHusl.

Jluna, yyactByloiue B jiejie, BIIpaBe AaTh apOUTPaKHOMY CYAY MO~
SICHEHHUSI O MIPEICTABIEHHBIX MU TOKA3aTeJIbCTBAX U OKA3aTEIbCTBAX,
UCTPpeOOBAHHBIX CYIOM IO MX XOJaTallcTBaM, a TaKXe 3a/1aBaTh BO-
MPOCHI BBI3BAHHBIM B CyleOHOE 3acelaHue IKCIePTaM U CBUACTESIM.
[Tpu 3TOM TIepBBIM 3a/aeT BOTIPOCHI JIMIIO, TI0 XOIaTaliCTBY KOTOPOTO
OBLTY BBI3BAHBI 3KCHEPTHI U CBUIETEIH.
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[Tocne uccienoBanust 1OKa3aTeIbCTB MO JEJy MPeACceaaTeIbCTBYIO-
U B CyAeOHOM 3acelaHnM BBISICHSIET, MMEIOTCS JIX Y JIMII, y4acTBY-
IOIIMX B AeJie, KaKue-I100 JOMOoJIHeHUs K MaTepranam aena. Eciau ta-
KOBBIX HE UMEETCsI, MCCIeOBaHUE J0KA3aTEIbCTB OOBSIBISIETCS 3aKOH -
YEHHBIM U CYJI TIEPEXOAUT K CYIeOHBIM IIPEHUSIM.

CyneOHbIe TIPEHUsT COCTOSIT U3 YCTHBIX BBICTYIUICHUI JIMII, Y4aCTBY-
IOLLIKX B IeJie, U UX MpeAcTaBUTe/Ieil. B 3TUX BBICTYIUIEHUSIX OHU OOOCHO-
BBIBAIOT CBOIO TTO3UIIMIO IO JIeJy. 3aKOHOM YCTaHOBJIEHA O4ePEeIHOCTh
BBICTYIUICHUIA B CyaeOHBIX mpeHUsIX. [IepBbIMU BBICTYIAIOT UCTEL U
(1K) ero NpeacTaBUTeNb, 3aTEM — TPEThE JIULIO, 3asIBJISIOIIEE CAMOCTOSI-
TeJIbHbIE TPeOOBaHWSI OTHOCUTEILHO TIPEIMeTa CIiopa, OTBETYMK 1 (VJTH)
€ro IpeICTaBUTeNb. TpeThe U0, He 3asBIISIONIee CAMOCTOSTEIbHBIX
TpeOOBaHUII OTHOCUTENILHO MpeAMeTa CIIopa, BLICTYIIAET I10C/Ie UCTLA
WJIY TIOCJIe OTBETYMKA, Ha CTOPOHE KOTOPOTO OHO YJaCTBYET B JIEIIE.

IIpoxypop, IIpeacTaBUTeIb FOCYIapCTBEHHOIO OpraHa, opraHa MecT-
HOTO CaMOYIIpaBJIeHUs U MHOTO OpraHa, o0paTUBIIMECS B apOUTpaxK-
HBII CY/I B 3allIUTY TOCYAapCTBEHHBIX, OOIIECTBEHHBIX NUHTEPECOB, BbI-
CTYIIAIOT B CyAeOHBIX IIPEHUSIX TIEPBHIMM.

[Toce BBICTYILIEHUS BCEX YYACTHUKOB CyIeOHBIX MPEHUI KaXKIbli
W3 HUX BIIpaBe BBICTYNUTH ¢ peruinkamu. [IpaBo mocnenHeit peninku
BCeTaa MPUHAUICKUT OTBETYMKY U (MJIM) €T MPeACTaBUTEIIO.

ITocne cyneOHBIX MpeHMI apOUTPAXKHBIN CyI 0OBSIBISIET pacCCMOTpPE-
HUe JieJia 110 CYIIeCTBY OKOHUEHHBIM U yIaJsieTCsl Ha BBIHECEHUE pellie-
HUS.

PenieHue npyuHUMaeTCst CyabsIMU, Y4aCTBYIOLIMMU B CYIeOHOM 3ace-
JIAHWW, B YCJIOBUSIX, 00€CTIEYMBAIOIINX TAfHY COBEIIIAaHUS CYICH.

PaccMoTpeHue neja B OMHOM CyIeOHOM 3acelaHUU — CKopee
HWCKJIIOYEHME, YeM IpaBujIo. BecbMa 4acTo B X0Ie pacCMOTPEHHUS aejia
BO3HUKAIOT OOCTOSITEbCTBA, MPEMSATCTBYIONINE HOPMAJTbHOMY Pa3BU-
THIO TIpoliecca, Nealue HeBO3MOXHBIM PaCCMOTPEHNE iejla B paM-
Kax TaHHOTO CyneOHOro 3aceqaHus, pa3pellieHre CIopa CTOPOH II0 Cy-
IIECTBY.

COOTBETCTBEHHO y Cy/a CYIIECTBYIOT CIIeayIolue ghopmot npoueccy-
AAbHO20 Peazuposanus Ha 603HUKHOBEHUE NO00OHBIX 00CHOAMEAbCE:

* 00BsIBICHME IepephbiBa B cynedOHoM 3acenanuu (cT. 163 AITK PD);
* OTJIOXEHMEe cyneOHoro pazouparenbeTBa (cT. 158 AITK PD);

* MPUOCTAHOBIICHKE MTPOU3BOACTBA 1Mo ey (1. 16 AITK PD);
 ocraBJicHUe 3asiBieHus 6e3 paccMoTpenus (1. 17 ATTK P®);

* TIpekpalleHre npou3BoacTBa 1o aeny (1. 18 AIIK PD).

OcHOBaHUS U TTOPSIIOK COBEPILICHUS TTePEYNCICHHBIX ITPOIIECCyalb-
HBIX JEHACTBUI B LIEJIOM UIESHTUYHBI IPaKIaHCKOMY IIpOLIeCCy.

Cyn n0JDKeH YYUTBIBATh CPOK PAaCCMOTPEHUS Aeia U TIPUHSITUS pe-
ILIEeHUS.
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B coorBercTBUM C 4. 1 cT. 152 AIIK P® neno g0KHO OBITH pac-
CMOTPEHO apOUTPaKHBIM CYJIOM TIEPBOI MHCTAHIIMU B CPOK, HE TIPEBHI-
LIAOLINI TPEX MECSILEB CO AHS MOCTYIICHUS 3asBJICHUSI B apOUTPaXK-
HBIU CyH, BKJIIOUAs CPOK Ha IMOATOTOBKY Iejia K CyaecOHOMY pa3doupa-
TEJbCTBY U Ha MPUHITHE peleHus 1o neny, ecaum Komekcom He
YCTaHOBJICHO MHOE.

TpexmecsYHbI CPOK MOXET OBbITh IIPOIJICH Ha OCHOBAHUY MOTUBU-
POBAHHOTO 3asIBJIEHUS CYyIbM, pacCMaTPUBAIOIIETO JIeJI0, Ipencenare-
JIeM apOUTPaXKHOIO Cy/a J0 IIECTH MECSIIEB B CBI3H C 0OCO0O0I CII0XKHO-
CTBIO JieJIa, CO 3HAYUTEIbHBIM YHUCJIOM YYACTHUKOB apOUTPAXKHOIO IIPO-
mecca.

CpoK, Ha KOTOPBIi IMPOU3BOACTBO 110 ATy OBLIO IIPUOCTAHOBIECHO
WK cyneOHoe pa30upaTebCTBO OTJIOKEHO, HE BKJIIOYAETCS B TpEXMe-
CSYHBIN CPOK pacCMOTPEHUS Jejia, HO YIUTHIBACTCS MPU OIpeAeIeHUN
Pa3yMHOT0 CpOKa CyIOIIpOM3BOICTBA.

IIpu paspelieHUU criopa Mo CyIIeCTBY apOUTPaKHbBIN CyI MepBOM
MHCTaHUIMKM UMeHeM Poccuiickoit denepariny mpuHUMaeT pellieHue.

Ilpu npunsamuu pewenus apoumpaxicuolii cyo 004xcen:

* OLEHUTb JI0KA3aTeJbCTBa U JOBOIBI, IPUBEACHHbBIC JIULIAMU, Y4aCT-
BYIOIIIMMU B JieJie, B 0OOCHOBaHME CBOMX TPeOOBAHMIT M BO3paxke-
HUW;

* OIIpeNe/UTh, KaKue OOCTOSITEIbCTBA, MMEIOIIME 3HaYeHUE IS Ielia,
YCTAaHOBJIEHBI M KaKue 00CTOSITeIbCTBA HE YCTAHOBJIEHBI, KaKue 3a-
KOHBI I UHbIE HOPMAaTHUBHBIE ITPABOBBIE aKThI CJIEAYeT IPUMEHUTD 10
JIAaHHOMY JIeJly;

* YCTAHOBUTH MpaBa 1 00sI3aHHOCTH JIULI, YYAaCTBYIOIINX B JIEJIE;

* PEIIUTh, ITOMJICKHUT JIM UCK YIOBIETBOPEHUIO;

* PEIIUTh BOIPOCH O COXPAaHEHUM IEHCTBUS Mep IO OOECIIEUECHUIO
ncka niam ob orMeHe obecrnedyeHus ucka Jubo 00 0OecreyeHUn uc-
TOJTHEHUSI PEIIICHUS;

* YCTAHOBUTb MOPSIAOK U CPOK UCIIOJHEHUS pelleHus (IIpY HeoOX0au -
MOCTH);

* OIIPENeUTh TAJIbHEHIITYIO Cyab0Y BEIIECTBEHHBIX TOKA3aTeIbCTB;

* pacIpeaesuTh CyaeOHbIC PACXOIbI.

B HEoOXoauMBIX ciTydasix Cyn TakKe peliaeT U MHbIe BOMPOCHI, BO3-
HUKIIINE B XOJie CyIeOHOTO pa3doupaTesibCTBa.

ITopsimoK MpUHSTUS pEeIIeHUsI U ero COAepKaHKue B LEJIOM UACH-
TUYHbI IIPUHSITOMY B I'pakIaHCKOM CYIOIIPOU3BOICTBE.

ApOuTpaXkKHbIe CyIbl TAKXKE pacCMaTPUBAIOT IO TIEPBOM MHCTAHIIUM
Jiejia, BOZHUKAIOINE U3 aAMUHUCTPATUBHBIX U MHBIX ITyOJMYHBIX IIpa-
BooTHolLIeHuii. [IpolieccyaabHbli TOPSAOK pACCMOTPEHUSI IeJI, BOZHU-
KaloLIMX M3 afMUHUCTPATUBHBIX U MHBIX MMYOJIMYHBIX ITPaBOOTHOIIE-
Huit, perymupyercs pasn. 111 ATTK P®.
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B otnnume ot ncKoBOro nMpomn3BOACTBA B JejiaX, BO3HUKAIOIINX U3
aIMUHHUCTPATUBHBIX M MHBIX IMYOJMYHBIX TTPABOOTHOIIEHMIA, OTCYT-
CTBYET CIIOp O IIpaBe IpaxkgaHCKOM. [1o 3TUM KaTeropusiM Aej CyIOM
OCYIIIECTBIISICTCS] KOHTPOJIb 32 3aKOHHOCTBIO peIIeHUI, AeUCTBU (0e3-
NEUCTBUSI) TOCYIapCTBEHHBIX OPraHOB, OPraHOB MECTHOTO CaMOYIIpaB-
JIEHUsI, UHBIX OPTaHOB U JOJDKHOCTHBIX JIML. YYaCTHUKHU MaTepUaIbHbIX
MIPaBOOTHOLIEHUI HAXOASTCSI B OTHOIIEHUSIX BJIACTU U IOAYMHEHUS,
cyOOpIMHALIMM, YTO YIUTHIBAETCS U B TIPOLIECCE.

B cootBerctBum ¢ 4. 1 cT. 189 AITK P® nema, BoO3HUKAOIINE U3 ajl-
MUWHUCTPATUBHBIX U MHBIX MYOJIMYHBIX IPABOOTHOLLEHUI, pacCMaTpU-
BAIOTCS IO OOIIMM MpaBUjaM MCKOBOTO MTPOM3BOACTBA, HO C OTAEIb-
HBIMU 0COOeHHOCTIMM. B yacTHOCTH, coriacHo 4. 3 cT. 189 AIIK P®
00513aHHOCTb JOKAa3bIBaHUSI OOCTOSTEIbCTB, IMOCIYXUBIIUX OCHOBA-
HUEM JUIST IPUHSITUS OCTIapMBAeMOT0 akTa, 3aKOHHOCTH OCTIapiBaeMbIX
pelleHniA U AeiCTBUM (0e3neiiCTBUSI) TOCYyaIapCTBEHHBIX OPraHOB, Opra-
HOB MECTHOTO CaMOYIpaBJeHUsI, MHbIX OPraHOB, OpraHu3alnii, Hale-
JICHHBIX (beepallbHBIM 3aKOHOM OTIEIbHBIMM TOCYIAPCTBEHHBIMU WU
WHBIMU ITYOJIMYHBIMU TTOJTHOMOYMSIMHU, TOJKHOCTHBIX JIMII, BO3JIara-
€TCsI Ha OpraHbl U JIL, KOTOPbIe IIPUHSUIM OCIIapUBaeMbIil aKT, pelie-
HUE, COBEPIIUIN OCllapuBaeMble AeiicTBusa (0e3neiictBue). UHbIMU
CJI0BaMU, 3aKOHOJATe b Tiepepacipenei OpeMs JoKa3bIBaHUs ¢ 00-
LLIEro IpaBujia Ha CielalIbHOE.

Kpowme Toro, apOUTpaxkHBII Cy/ 110 3TUM KaTEeropusM el BIIpaBe
BBIITH 3a Mpenesibl TPeOOBaHWI U TOBOJOB, U3JI0XKEHHBIX B 3asBICHUN
(4. 7 cT. 210 ATIK P®D).

B oTmenbHBIX clydasx 3aKOHOM TPEeAyCMOTPEHBI COKpAIeHHbIE
cpoku cyneoHoro pazoupatenabeTBa (4. 1 cr. 210 AITK P®).

3aKOHOAATENIbCTBO MIPEAYCMAaTPUBACT ¥ MHbIE OCOOEHHOCTU PacCMO-
TPEHMUSI IeJ1, BO3HUKAIOLIUX U3 aIMUHUCTPATUBHBIX U UHBIX IYOJIMYHBIX
MPaBOOTHOIIICHUIA.

B neiictByromeM AITK P® umeercsa pasa. IV «OcobeHHOCTH TTPO-
M3BOJICTBA B apOUTPAKHOM CyJie TTO OTAEJIbHBIM KAaTETOPUSIM JIETT».
WM npenycMoOTpeHBbl HEKOTOPBIE 0COOEHHOCHMU PACCMOMPEHUsL CAedy-
rouux odea:

* 00 ycTaHOBJIeHUU (haKTOB, UMEIOIINX IOpUANYECKOe 3HaUeHne (TI1. 27

AIIK P®);

* 0 IIPUCYXACHUM KOMIIEHCALIMM 3a HapylIeHUE IIpaBa Ha CYIOIMPOU3-

BOJICTBO B pa3yMHBIIi CPOK WJIM IIpaBa Ha UCIIOJIHEHUE CYIeOHOro aK-

Ta B pasyMHblii cpok (1. 27" ATIK PO);

* 0 HecocTosTenbHOCTH (0aHKpoTCTBe) (L. 28 AITK P®D);

* 10 KOPIOPATUBHBIM cIiopaM (TJI. 28! ATIK PD);

* 0 3alIUTe MPaB U 3aKOHHBIX UHTEPECOB IPYMIIbI JIUIL (TJT. 282 ATIK PD);
* B IIOPSIIKE yIPOIIeHHOro mpou3BoacTsa (1. 29 AIIK PD);
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* B IHOpsIKe MpUKa3Horo rpousBoacTra (1. 291 AIIK P®);

* O BBINOJIHEHUU apOUTPaXHBIMU cydamMu (DYHKIIMIA COXEHCTBUS U
KOHTPOJISL B OTHOLLIEHUHM TpeTeiickux cynoB (1. 30 AIIK P®);

* 0 MpU3HAHUU U TIPUBEICHUN B UCITOJTHEHHE PEIIeHUSI MHOCTPAHHOTO
cyla ¥ MHOCTpaHHOTOo apouTpaxkHoro pemeHus (1. 31 AITK P®).
Hanpumep, neiaa o HeCOCTOSITEIbHOCTU (OaHKPOTCTBE) paccMaTpu-

BalOTCs apOUTPaKHBIM CYJIOM TI0 MpaBwiam, ipeaycMoTpeHHbIM ATTK
P®, ¢ ocobeHHOCTAMMU, YCTAaHOBICHHBIMM (hefepaibHbIMU 3aKOHAMMU,
PEryIMPYIOLIMMUI BOIIPOCH HECOCTOSITEIbHOCTH (0aHKpPOTCTBA). OaHUM
M3 TaKMX aKTOB SIBJIsIETCST 3aKOH O OAHKPOTCTBE.

[TpaBoM Ha oOpaleHne B apOMTPaXKHBIN Cy/ ¢ 3asIBICHUEM O TIPH-
3HAHUU JTOJDKHMKA OAHKPOTOM B cuity 4. 1 cT. 7 3akoHa 0 GaHKPOTCTBE
00/1a1a10T JOXKHUK, KOHKYPCHBII KPEAUTOP, YIIOJHOMOUYEHHBIE Op-
TaHBI, a TAaKXKe paOOTHUK, OBIBINNIT PaOOTHUK TOJKHUKA, MMEIOIINE
TpeOoBaHUs O BBIILIATEe BBIXOAHBIX ITOCOOMIA 1 (MJIK) 00 oIliaTe Tpyaa.

K 3asBIeHUI0 MOMUMO JOKYMEHTOB, MPEAYyCMOTPEHHBIX CT. 126
AIIK P®, Takxe J0KHBI OBITH MPUIOKEHBI JOKYMEHTHI, IIEPEUNCIIEH-
HbIe B 3aKkoHe 0 baHKpoTcTBe (cT. 38, 40, 41).

AIIK P® ycraHaB/IMBaeT JOMOJIHUTEIbHBIE KPUTEPUU ITOIBEIOM-
CTBEHHOCTH JIeJ1 0 0AaHKPOTCTBE (MUHUMAaJIbHAsI CyMMa 3aI0JDKEHHOCTH
¥ CPOK IIPOCPOYKY MCITOJTHEHUsI 00513aTeIbCTBA), UCKIIOYUTEIbHYIO
MOACYIHOCTb [eJ1 0 OAHKPOTCTBE .

ITo memam 0 HecOCTOATETPHOCTH (OAHKPOTCTBE) MOKET OBIThH 3aKJTIO-
YeHO MUPOBOE COTJIallleHe B COOTBETCTBMU 3aKOHOM O 0AHKPOTCTBE,
a TakoKe JTOITYyCKAIOTCSI MHbIE IIPUMUPUTEIbHBIC IIPOLICAYPHI.

[Tox KopnmopaTUBHBIMHE CIIOPAMH B COOTBETCTBUU CO CT. 225" ATIK PO
MMOHMMAIOT:

* CIIOpHI, CBSI3aHHbBIC C CO3MaHMEM, peopraHM3alueil U JMKBUIALIUEH
IOpUINYECKOTO JINIIA;

* CITOpHI, CBS3aHHBIE C TIPUHAJIEKHOCTHIO aKIIMi, TOJIei B yCTABHOM
(CKJIamoYHOM) KaIlMTalle XO3sIMCTBEHHBIX OOLIECTB M TOBAPUILECTB,
ITacB WICHOB KOOIIEPaTUBOB, YCTAHOBJIICHUEM UX OOpEeMEHEHUI 1 pe-
aJm3alreil BRITEKAIOINX U3 HUX MpaB (KpOMe CIIOPOB, YKa3aHHbBIX B
n.1,3-94. I cT. 225" ATIK P®), B yacTHOCTH CIIOPbI, BBITEKAOIIIE
13 IOTOBOPOB KYTUIM-TPOAAXK aKIUi, oJell B yCTaBHOM (CKJIaa0u-
HOM) KaIluTaJle XO3SIMCTBEHHBIX OOIIECTB, MapTHEPCTB, TOBapH-
ILIECTB, CIIOPBI, CBSI3aHHbIC ¢ OOpallleHUEeM B3bICKAHUS Ha aKIUU U
JIOJIV B YCTaBHOM (CKJIAAOYHOM) KaIuTajle XO3sIiCTBEHHbIX OOIECTB,
MapTHEPCTB, TOBAPHUILECTB, 3a UCKIIOUYEHUEM CTIOPOB, BHITEKAIOIIMX
W3 ACSITeIbHOCTU ICIIO3UTAapUEB, CBSI3aHHOM C YYeTOM IIpaB Ha aK-

CM. nogpoGHee: BaHKPOTCTBO XO3SMCTBYIONIMX CYyOBEKTOB: YUeOHUK [Ist GaKa-
naBpoB / oTB. pen. U.B. Epiosa, E.E. EnpkoBa. M.: ITpocnekr, 2016. C. 31-36.
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LIMY ¥ VHBIE [IEHHBbIE OyMaru, CIOpoB, BOZHUKAIOIIUX B CBSI3U C pa3-
JIeJIOM HACJIeCTBEHHOTO UMYIIECTBA WK Pa3esioM O0IIero nMyiie-
CTBa CYIPYroB, BKJIIOYAIOILIEro B ceOsl aKIMW, IOJW B YCTaBHOM
(CKIamoOUYHOM) KaIlUTajie XO3SIMCTBEHHBIX OOIIECTB M TOBAPUIIECTB,
1au YiIeHOB KOOIepaTUBOB;

CTIOpBI MO UCKaM yupenuTesieil, yJaCTHUKOB, YWIEHOB IOPUIMYECKOTO
Juia (najee — Y4YaCTHUKU IOPUIMYECKOro JIMIA) O BO3MEIIEHUU
YOBITKOB, MPUYUMHEHHbIX IOPUAUYECKOMY JIUILY, MPU3HAHUN Helel-
CTBUTEJIbHBIMU CIIEJIOK, COBEPILIEHHBIX IOPUAMYECKUM JIULIOM, U (MJTN)
MPUMEHEHUU MOCTIeICTBUI HEAEHCTBUTEIBHOCTY TAKUX CHIEJIOK;
CITOpHI, CBSI3aHHBIC ¢ Ha3HAUYeHWEM WJIM M30paHueM, MpeKpalleHu -
€M, TMPUOCTAHOBJIEHUEM ITOJHOMOYUI U OTBETCTBEHHOCTHIO JIHII,
BXOJISIIIIMX WIU BXOJUBIIMX B COCTaB OPTAHOB YMPABJICHUSI U OPTAHOB
KOHTPOJISI IOPUANIECKOTO JIUIIA, CITOPHI, BOBHUKAIOIINE 13 TPaKIaH-
CKHUX IPAaBOOTHOLUEHUI MEXNY YKa3aHHBIMU JIMLIAMUA U IOpULUAYE-
CKUM JIUIIOM B CBSI3U C OCYIIECTBICHUEM, TIpeKpallieHueM, IMpruocTa-
HOBJICHUEM TTOJTHOMOYMIA YKa3aHHBIX JIUII, a TAKXKE CIIOPHI, BHITEKa-
[OIIIME U3 COMIANIEHN YIaCTHUKOB I0OPUANYECKOTO JTULIA TIO TIOBOAY
YIPaBJAEHUS 3TUM IOPUINIECKUM JIMIIOM, BKITIOUasi CITOPbI, BbITEKA-
01111 M3 KOPTIOPATUBHBIX JOTOBOPOB;

CIIOPBI, CBSI3aHHBIE C DMUCCUEN LIEHHBIX Oymar, B TOM YUCJIe ¢ ocna-
pUBaHMEM HEHOPMATUBHBIX PABOBbIX aKTOB, PEILIEHUIN U AEUCTBUM
(6e3neiicTBMST) TOCYIapCTBEHHBIX OPraHOB, OPTAHOB MECTHOTO CaMO-
YIpaBJIeHUs, UHBIX OPTaHOB, TOJKHOCTHBIX JIMII, PELIEHUT OpraHoB
yMpaBJAEHUsS] IMUTEHTA, C OCTIapUBAaHUEM C/IEJOK, COBEPIIEHHBIX B
Mpoliecce pa3MeIeHUsI SMUCCUOHHBIX IIEHHBIX Oymar, oT4eToB (yBe-
JOMJIEHUIT) 00 UTOTaxX BbIMyCKa (IOMOJHUTEIBLHOTO BbITYyCKa) IMUC-
CHUOHHBIX LIEHHBIX Oymar;

CIIOpHI, BBITEKAIOIIME U3 ACSITEILHOCTU NepXKarejell peecTpa Bia-
JIeJIbLIEB LIEHHBIX OyMmar, CBS3aHHOM ¢ y4eTOM TIpaB Ha aKIIMW U UHbIE
LIECHHbIE OyMaru, ¢ OCYyIIECTBJIEHUEM NIepKaTeJIeM peecTpa Blaaesib-
1IeB LIEHHBIX OyMar WHbIX MpaB U 00sI3aHHOCTEN, TPEAYCMOTPEHHBIX
(benepanbHBIM 3aKOHOM B CBSI3U C pa3MelleHueM U (uin) obparie-
HUEM LIEHHbIX OyMar;

CIIOPBI O CO3bIBE 00I1IeTO COOpaHUS YYACTHUKOB IOPUINYECKOTO JIUIIA;
CIOpbl 00 00XaJOBAaHUM PellleHUI OPraHOB YNpaBJIeHUS IOpUInUe-
CKOTO JINIIA;

CIIOPBI, BBITEKAIOIINE U3 AESITEIBHOCTA HOTAPUYCOB TI0 YIOCTOBEPE-
HUIO CIIEJIOK C JOJISIMU B YCTaBHOM KaruTajie o0IIeCTB C OrpaHUYeH-
HOWi OTBETCTBEHHOCTBIO .
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Hena mo KOprnmopaTUBHBIM CIIOPaM pacCMaTpUBAIOTCS apOUTpaxK-
HBIMM CyIaMM IT0 OOIIMM ITpaBUJIaM MUCKOBOTO ITPOU3BOJICTBA C OCOOEH-
HOCTSIMU, YCTAaHOBJIEHHBIMU 1. 28" ATIK P®.

HckoBoe 3asiBiieHrE, 3asIBIIEHUE TIO0 KOPITIOPATUBHOMY CIIOPY JOIXKHO
COOTBETCTBOBATh TPEOOBAHMSIM, KOTOPKIE TIpeayCMOTpeHEI ¢T. 125 ATTK
P®. B rickoBoM 3asiBJieHUH, 3asIBJICHUU TAKXKe JOJKHBI ObITh YKa3aHBbI:

* rocygapCTBEHHBII PEerMCTPALIMOHHBIN HOMEP IOPUANISCKOTO JINIIA;
* colepXalluics B €eIMHOM TOCyIapCTBEHHOM PEECTPe IOPUANYECKUX

JIMIL aapec (MeCTO HaXOXIEHUS) IOPUANYECKOro JIULA.

K nckoBoMy 3asBIeHMIO, 3aABJICHUIO TIPUJIATAalOTCS JOKYMEHTHI,
npenycMorpeHHble cT. 126 AITK P®, a takke BBIITKCKA U3 €IMHOIO IO~
CyIapCTBEHHOIO peecTpa IOPUINYECKUX JULL UM MHOU TOKYMEHT, MO/~
TBEPXKIAMOIINI TOCYIapCTBEHHYIO PETMCTPALIMIO IOPUINYECKOrO JINLA 1
COIepXKalInii CBeIeHNs O eTo afapece (MecTe HaXOXACHMS) U Tocyaap-
CTBEHHOM PEruCTpallMOHHOM HOMeEpE.

BaxHoi1 0COOEHHOCThIO KOPIIOPATUBHBIX CIIOPOB SIBISIETCS WH-
(opmarimoHHoe obecriedeHrEe ero yYacTHUKOB. B cooTBeTcTBUM C 4. |
cr. 225* ATIK PO apOUTpaXKHbIN CyI, pacCMaTPUBAIOLIMIA EJI0 IO KOP-
MOopaTUBHOMY CIIOpY, pa3MelllaeT Ha CBOeM O(pUIIMaTIbHOM CaliTe B UH-
(bopmarimoHHO-TeIEKOMMYHUKAIIMOHHO# cetu «MHTepHEeT» nH(bOopMa-
LU0 O MPUHSITUM UCKOBOI'O 3asIBJCHMS, 3asIBJICHUS K IIPOU3BOACTRY,
a Takxke O IBMKEHUM Jiesia IO CIIOPY U COOTBETCTBYIOIIME CyaeOHbIE
aKThl, B TOM YHMCJIe O BCTYIUIEHUU B JEJI0 HOBBIX JUIl, 00 U3MEHEHUN
OCHOBaHUS WIM IIpeaAMeTa paHee 3asiBJICHHOTO MCKa, O MPUHSITUU 00ec-
MeYUTeIbHBIX Mep, 00 OTKa3e OT MCcKa, O MPU3HAHUU MCKa, O 3aKJIoue-
HUU MUPOBOTO COTJIAIIEHUSI, O TIPUHSITUN CyNeOHOro akTa, KOTOPhIM
3aKaHYMBAETCS PACCMOTPEHNE Aesia B apOUTPaXKHOM CyJie.

B cayuasx, nmpenycMOTpeHHBIX (enepaibHbIM 3aKOHOM, OpPTaHbI
IOPUIMYECKOTO JIMIIA WK €TO YYaCTHUKU BIIpaBe 0OpaTUTHCS B apOu-
TPaXXHBIN CYIl C UICKOM O MOHYXXIEHUU IOPUINYECKOrO JUIa CO3BaTh 00-
1ee cobpaHue y4yacTHUKOB (4. 1 CT. 225" ATIK PD).

B ciyuasix, npenycMoTpeHHbIX enepaqbHbIM 3aKOHOM, YYaCTHUKH
IOPUINYECKOTO JIMIIA BIpaBe 00paTUThCS B apOUTPaKHBINA Cyl C UCKOM
0 BO3MEIIEHUM YOBITKOB, MIPUUYMHEHHBIX 3TOMY I0OPUIANYECKOMY JIUILY
(u. 1 crt. 225% ATIK P®). Takue yJyacTHUKHU TIOJIb3YIOTCST TIpOlieccyaib-
HBIMM IIpaBaMM U HECYT MpoliecCyabHbIE 005S13aHHOCTU UCTLIA, a TaKXKe
o01analoT MpaBoM TpeOOBaTh MPUHYAUTEIbLHOE UCIIOJHEHUE PeIleHUS
apOUTPaKHOTO CyJa B TOJIb3Y 3TOI0 IOPUANYECKOTO JIUIIA.

§6. NEPECMOTP CYAEBHbIX AKTOB APEUTPAXHOIO CYZA

[TomHOCTBIO NCKITIOYUTH BO3MOXKHOCTD Cy[IeOHOIN OIUOKU WU
3J710yMOTpedieHUs1 cyneOHOM BJIACThIO B Cy/i€ MePBOl MHCTAHIIUU He-
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BO3MOXHO. JIaHHOU NMPUYMHON U BbI3BAH K XWU3HU MHCTUTYT TIEPECMO-
Tpa CyIeOHBIX aKTOB.

B apOutpaxxHOM CynOTIpOU3BOACTBE MEPECMOTP CYyIeOHBIX aKTOB
OCYIIIECTBJISIETCS B aneJUISILIMOHHOM, KacCalluOHHOM, HaJ30PHOM T10-
psIIKe, a TAKXKe 10 BHOBb OTKPBIBIIAMCST 00CTOSITENIbCTBAM. BBy nme-
OIIUXCS OTJIIMYUI OT TPaXIaHCKOTO TMpoIecca paCCMOTPUM CUCTEMY
repecMoTpa akToB apOUTPaKHOTO cyaa 6osee moapoOHO.

ATIETUISILIUOHHBIN MIEPECMOTP HE BCTYMUBILINX B 3aKOHHYIO CUJTY CYy-
JEOHBIX aKTOB OCYIIECTBIISIETCSI OTAEIBHOU CyneOHOM MHCTAaHIIUE —
apOUTPAXKHBIMU ATIEJUISILIUOHHBIMU CYIaMU.

[TpaBoM amesuISIIIMOHHOTO 00KaJTOBaHWS HaAEJIeHbI BCe JIUIla, yda-
cTBytoiue B Aene. [Togats xkamody Ha penieHne cyaa NepBoii MHCTAaHIIUA
Tak>Ke BIIpaBe Jiulia, HE MPUBJIEYEHHbIEC K YYaCTHIO B JieJie, O MpaBax u
00s13aHHOCTSIX KOTOPBIX apOUTPaKHBIN Cy/I TPUHST CyneOHBIN aKT.

Ecnu neiicTByOmUM 3aKOHOIATETLCTBOM HE MPETYCMOTPEHBI UHBIE
CPOKM BCTYTUIEHUS B 3aKOHHYIO CUJTY CyIeOHbIX aKTOB, pellleHue apou-
TPaXKHOTO CyJa MOXKET ObITh 00XKaJTOBAHO B aIle/UISIIIMOHHOM ITOPSIIKE B
TEYEHUE MecsIIa MOCJIe Er0 MPUHSITHUS.

O0:xaToBaHMIO MOMJIEXKAT TOJBKO CylIeOHbIE aKThl apOUTPAXKHBIX CY-
0B cyObeKTOB PD. AnesiiimoHHas xkajioba moaaeTcst yepe3 MpUHSIB-
LU pellieHre B MEPBO MHCTAaHLIMU apOUTPaKHBIN Cy/I, KOTOPBI 00s13aH
HAIpaBUTh €€ BMECTE C JeJIOM B COOTBETCTBYIOIIUI apOUTPaKHBIN Cy]T
aneJUIIIIMOHHON MHCTAHIIMN B TPEXITHEBHBIN CPOK CO THS TIOCTYTUICHUSI.

TpebGoBaHUs K CONEPKAHUIO U O(POPMIICHUIO alEJUISIIIUOHHOM Xa-
JI00BI ¥ MPUIIATaeMbIX K HEW JOKYMEHTOB C(pOpMYIUPOBaHbI B CT. 260
AIIK PO.

ITogaya aneIIIMOHHON XaI00bl HAJIEXAIIUM CYOBEKTOM C CO-
OyroneHueM TpeOOBaHUA, TIPENAbSIBISIEMBIX K ee (hOpMe U COIepKaHUIO,
BJIeYET BO30YKIEHUE areIIIIMOHHOTO TTPOU3BO/ICTRA.

[Tpu HamMUMM yKa3aHHBIX B 3aKOHE OOCTOSITEIbCTB apOUTPAXKHBIN
Cy[Il OCTaBJISIET Kajo0y 0e3 ABUXEHUS WU Bo3BpallaeT ee. Borpoc o
BO30YX/I€HUU aTneJUISIIIMOHHOTO MPOU3BOJICTBA NOJKEH OBITh perieH
CyZIOM B MSITUTHEBHBIN CPOK CO THSI TMOCTYTUICHUS XXaJl00bl B apOUTpaK-
HBIU CyIl aneUISIIMOHHON MHCTaHIIUM.

OcTaBieHue 3Kajao0bl 0e3 IBMKEeHUST — (hopmMa MPOILIeCCyaJTbHOTO pe-
arupoBaHUsI Cy/la Ha HECOOTBETCTBUE XaJIOOBI TPEOOBAHUSM, TIPEIbSIB-
JISIeMbIM K ee (hopMe U CONIEPXKaAHMUIO.

Aneaaauuonnas ycaro0ba 603epausaemcs cyoom 6 CAyHaAx, ecau:

* aneJUTIINMOHHA Xajto0a MoIaHa JIMIIOM, HE UMEIOIIMM MpaBa Ha 00xa-

JIOBaHUE CyIEOHOTO aKTa B MOPSIIKE aTEJIISIIIMOHHOTO MMPOU3BOJICTBA;

* areJUIsILIMOHHAs Xajio0a MojiaHa Ha CyIeOHbIN akT, KOTOPbI B COOT-

BerctBuM ¢ I'TIK P® He oGXanyeTcss B TOpsiIKe ane/UISIIHOHHOTO

MPOU3BOJICTBA;
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* arneJUIsILIMOHHAs XKajao0a MmojaHa 1Mo UCTeUYEHUN CPpOKa MoJavyu ares-
JISIIMOHHOM XaJloObI, ycTaHoBiIeHHOTO B AIIK P®, n He comepXuT
XOJATalCTBO O €ro BOCCTAHOBJICHUYU WJIM B BOCCTAHOBJICHUM IIPOITY-
IIEHHOTO CPOKa Ha TMojavy arneIsiiiMOHHON Xamo0bl 0TKa3aHo;

* JI0 BBIHECEHUS OIpEAe/IeHUs] O TIPUHATUM aneJISTIIIMOHHOM XKaloObI
K IIPOM3BOJCTBY Cyla OT JIMLIa, MOJABIIETO XajJo0y, MOCTYIIIIO XO-
JIaTaiicTBO O €¢ BO3BPALCHUMN;

* HE YCTpaHEHBbI OOCTOSITENILCTBA, ITOCIYXMBIIME OCHOBAaHMEM IS
OCTaBJICHMSI KaJloObl 0e3 IBIKEHUs, B CPOK, YCTaHOBJICHHBLIA B
orpe/ie/ieHUH cyaa.

O NpUHATUM aMeJUISIIMOHHON XaIo0bl apOUTPaXKHBINM Cy/ aresIs-
LIMOHHOI MHCTAHIIMKM BBIHOCUT OMpeAeieHrue, KOTOPbIM BO30YKIaeTCs
MPOU3BOACTBO M0 aIeJUISILIMOHHOM Xajlo0e.

B ompeneneHnun yka3bIBaloTCS BPEMST M MECTO TIPOBEICHUS Cyne0-
HOTO 3aceIaHus 110 pACCMOTPEHUIO alle/UISILIMOHHON XKal00bl.

Komnuu onpeneaeHust HaIIpaBISIOTCS JIULaM, YIaCTBYIOIIUM B Jelie,
B ISITUIHEBHBIN CPOK CO AHS MOCTYIICHUS XKaT00bl B apOUTpaXkKHbBIN
Cy[ aneJISIHUOHHOW NHCTaHIIUN.

AneyisiuMoHHas Xkajoba J0JXKHa OBITh pacCMOTpPeHa B CPOK, He
MPEBBIIAOIINI OTHOTO MecsIla CO THS €€ TOCTYIUIEHUST B apOuTpax-
HBII Cy/ aneUISIIMOHHON MHCTAaHIIMM, BKJIFOYasi CPOK Ha IOATOTOBKY
Iejaa K cyoeOHOMY pa30upaTe]lbCTBY U IPUHSITUE CyNeOHOro akTa
(ct. 261 ATIK PD).

ApOUTpaXHBIN Cy/ aNeUIIIUOHHONW UHCTAHIIMA pacCMaTpPUBAET
JIeJI0 B CyIeOHOM 3acelaHuK KOJIJIErMaJlbHbBIM COCTaBOM CYJIEii I10 mpa-
BUJIAM PACCMOTPEHMUS Jieja apOUTPaKHBIM CyJIOM TEePBO MHCTAHIIUU C
0COOECHHOCTIMHU, TTpeaycMOTpeHHBIMHA TII. 34 ATTK P®. K gunciry Taknx
0COOEHHOCTEM MOXKHO OTHECTH CJICAYIOIINE.

K paccMmoTpeHuto nesa B MopsiiKe anesuissiimOHHOTO TPOU3BOACTBA HE
MIPUBJIEKAIOTCS apOMTpakHbIe 3acenatesn. [10CKONbKY aneIsIIMOHHbBII
IepecMOTp B apOUTPaXKHOM IIPOLIeCCEe 03HAYAET IIOBTOPHOE PaCCMOTpPEe-
HUE JieJia 0 UMEIOIIMMCS M BHOBb MPEJACTABICHHBIM JI0KA3aTEIbCTBAM,
B CyIle alleJUIIIIMOHHON MHCTAaHIIMY HEe TIPUMEHSIIOTCST IIPaBWJIa O COSMU-
HEHUM U pa3beIUHEHUM HECKOJIbKMX TpeOOBaHUIA, 00 U3MEHEHUN IIpeI-
MeTa WJIM OCHOBAaHUS UCKa, 00 MU3MEHEHUU pa3Mepa UCKOBBIX TPeOOBa-
HUI, O TIPEIbIBICHUM BCTPEUHOTO MCKa, O 3aMeHE HeHaIJIeXkaIlero oT-
BETYMKA, O MPUBJICYCHUU K YUACTHUIO B JieJie TPEThUX JIMLI, a TAKXKE MHbIC
npaBuiia, yctaHoBiaeHHbIe AITK P® Tosbko 11 paccMOTpeHUsT nena B
apOUTpaXKHOM cye IepBoii nHcTaHumu (4. 1, 3 cT. 266).

ITpu 3asiBJIeHNN B aneJUISILIMOHHOI XXa100e HOBBIX TPeOOBaHMIA, KOTO-
pble He ObLIM MPEAMETOM PACCMOTPEHUSI B CylIe NIEPBOM MHCTAHLIMU, IIPU-
HSIBITUM OOKaJyeMoe pelieHne, Cy/ aleJITIIIMOHHON MHCTaHIIUK TIpe-
KpalliaeT MpoM3BOJICTBO II0 AEIY, O YeM BBIHOCHUTCS OIpelneieHre, KOTO-
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poe MOXeT OBITh 00anmoBaHoO. [IpekpalieHre TPoOn3BOACTBA MO OCITY
BO3MOXKHO TaK3Ke 10 OOIINM OCHOBaHUAM, TIpenycMoTpeHHBIM ATTK PO.

B ciryuae nmpekpalieHusI IpOM3BOACTBA MO aIle/UISILIMOHHOM Kajlo0e
MMOBTOPHOE OOpallleHHe TOTO 3Ke JIMLA IO TEM K& OCHOBAaHUSIM B apOu-
TPaKHBIN CyJI C alleJUISILIMOHHON XKaj000i He JOIyCKaeTcs.

OmnpeneneHHble OrpaHUYEHUs NSUCTBYIOT IPU MPEACTAaBICHUU 10-
Ka3aTeabCTB. JJOMOMHUTEIbHBIC 10KAa3aTeIbCTBA IPUHUMAIOTCS apOou-
TPaXXHBIM CYIOM aneUISIIMOHHON UHCTAHILIMU, €CJIU JIULIO, YYaCTBYIO-
1Iee B aelie, 000CHOBAJIO HEBO3MOXHOCTD UX IIPEACTABICHUS B CY/I IIep-
BOI MHCTAHLIMM 110 IPUYMHAM, HE 3aBUCSILIMM OT HETO, U CYJ IPU3HAET
STH IPUYNHBI YBAXKNUTEITEHBIMMA.

Takum o0pa3oM, IIpencTaBiIeHHE JTI000TO HOBOIO J0Ka3aTelbCTBA
JIOJIXKHO OBITh COMPSIKEHO C ITofavyell COOTBETCTBYIOLIErO XoAaTacTBa
(o TIpUOOIIIEHNH K JIeJTy HOBBIX TUChbMEHHBIX TOKA3aTeJIbCTB, TIPOBEIC-
HUM 9KCIIEPTU3BI U T.1.), B KOTOPOM OOOCHOBBIBAIOTCSI IIPUYMHEI HE-
MpeACTaBIeHUSI COOTBETCTBYIOLIMX N10KA3aTEJIbCTB B CYI MEPBOM MH-
CTaHIIMM, U YIOBJIETBOPEHUEM €T0O CynIoM. B aToM ciayyae BO3MOXHO
HCIIOJIb30BaHME BCETO CIEKTPa CPEACTB JTOKa3bIBaHUS, TaK XXe KaK U B
CyJle MEPBOM MHCTAHLIAU.

B ciyyae, korna o6xxaityeTcsl TOJbKO 4acTh PELIeHUs, apOUTpakHbIA
Cy[ aleJUISIIIMOHHOM MHCTAaHIIMY MPOBEPSIET 3aKOHHOCTh U 00OCHOBaH-
HOCTb pelIeHUs TOJbKO B 00KaJyeMOil 4acTU, eCJIU IIPU 3TOM JIUIIa,
Y4YacTBYIOIIIME B [ieJie, He 3asIBSIT BO3paKeHUii. BHe 3aBrucuMocTy OT 10-
BOJIOB, COIEPKAIIMXCS B alle/UISILIMOHHON XKajto0e, Cy/I areIsIIMOHHOI
MHCTAaHLMU IIPOBEpseT, He HapyLIEHHI JIU CYJIOM IepBOM MHCTaAHIIUU
HOPMBI TPOIIECCYAIbHOTO TIpaBa, SIBJISIONIMECsS 0e3yCTOBHBIM OCHOBA-
HUEM JIUII OTMEHBI PEIIeHMST apOMTPaKHOTO Cy/a IIepBOM MHCTAHIINU.

ITo pe3ynbTaTaM pacCMOTPEHUS ale/JISLIMOHHON Xajlo0bl apOu-
TPaXXHBIN CY[ alleJIITIMOHHON MHCTAHIIUM IPUHUMAET CyIeOHBIN aKT,
MMEHYEeMBbII TTOCTaHOBJIEHMEM, KOTOPBIM BIIPaBe:

* OCTaBUTH pellleHHe apOUTPaKHOIO Cyaa IIepBOM MHCTAHLIMU Oe3 13-

MEHEHMSI, a aTneJUISILIMOHHYIO XaJlo0y — 0€3 yIOBIETBOPEHMS;

* OTMEHMTb WJIM M3MEHUTH PEIICHME Cyla IepBOM MHCTAHIIUM I10JI-

HOCTbIO WJIM B YACTU Y IIPUHSITH 110 eIy HOBBI CyIeOHbBII aKT;

* OTMEHWTH pellleHUe TIOJTHOCTBIO WM B YaCTU U MPEKPATUTh IMPOU3-

BOJICTBO TIO JIEJIY;

* OCTaBUTh MCKOBOE 3asiBJieHUe 0e3 pacCMOTPEHMSI ITOJTHOCThIO UK B

YacTH.

IToctaHoBJIeHWE cyna aneUIIIMOHHON MHCTAaHIIMUA BCTYIaeT B 3a-
KOHHYIO CHJIY CO THS €T0 MPUHSITUSI, KOS KOTOPOTO HAIIPABIISIETCS JIM-
L1aM, YYaCTBYIOLIYM B Jieji€, B IISITUAHEBHBIN CPOK CO IHSI €ro IIPUHSTHSI.

[TocTtaHOBIEHNE Cy/a aNeUISIIMOHHON MHCTAHIIMM MOXET OBITh 00-
>KaJIOBaHO B KaCCAallMOHHOM IIOPSIIKE.
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B cayuasx, npeaxycmotpeHHbIX AITK P®D, MoryT ObITh Takke 00XKa-
JIOBAHBI B ANEJUISIIMOHHOM TTOPSIIKE W OMpeaesIeHNUsI apOUTPakHOTO
cyna nepBoit HcTaHUUU. [Ipu 2TOM 00KanoBaHbI B aleJUISILIUOHHOM
TOpPsIIKE MOTYT OBITh HE BCE OMpEEIeHUs, a TOJIbKO Te, KOTOpbIE MO~
JexxaT 00XaJoBaHUIO COTJIACHO 3aKOHY WJIW MPENSTCTBYIOT AajbHei -
memy aBrkeHuto aena (4. 1 ct. 188 AITK P®). AneursimuoHHast xka-
JIoba Ha oTipe/ieJieHue MOXET OBbITh MOoJaHa B CPOK, HE MPEBbIIIAIOIINI
OIIHOTO Mecs1ia CO JIHSI BBIHECEHUS OIpeiesieHus, eC/IM MHOI CPOK He
yctaHoBjieH ATTK P® (cr. 188, 272 ATIK P®).

ATeJuIsILIMOHHAs XKajioba Ha orpesesieHrne apOuTpaXKHOro cyaa nep-
BOI MHCTAHIIMM pa3peliaeTcs B IMOPsIKe, MPeIyCMOTPEHHOM TS pac-
CMOTPEHUSI aneJUISILIMOHHBIX XaJlod Ha pellleHue cyaa, ¢ y4eTOM HEeKO-
TOPBIX OCOOCHHOCTE.

Taxk, anenasamoOHHBIE XXaM00bl Ha OTIpeNesieHre cyna o mepenade
JieJIa Ha paCCMOTPEHUE APYroro apoUTpaxKHOro cya MOryT ObITb 00XKa-
JIOBaHbI B apOUTPaXKHBIN Cyl aneUIIIIMOHHON UHCTaHIIUU B 10-1HEB-
HBII CPOK CO JTHS ero BhiHeceHus. 2KanoObl paccMaTpuBaIOTCsT 0€3 BbI-
30Ba CTOPOH B 5-IHEBHBIN CPOK CO JIHS €€ MOCTYIJIEHUS B CyI. ATesUisi-
IIMOHHBIE XaJo0bl Ha OTpenesieHNUs apOUTPaxXHOTO cyaa MepBoid
WHCTaHIIMM, a TAKXKe Ha OIMpeeIeHUs] O BO3BPAIllEHUM MCKOBOTO 3asiB-
JICHUS U ApYyTue MPEIsITCTBYOINE TaJIbHEUIIEMY IBUXEHUIO Nea
OTpee/IeHUs] PACCMATPUBAIOTCSI apOUTPAXKHBIM CYJIOM arne/UIsIIMOHHOMN
WHCTAHIIMU B CPOK, HEe TIPEBBIIIAIONINIA 15 qHEl co mHS MOCTYIIeHUS
TaKOM KajoObl B apOUTPaKHbII Cy/l aneJISILIMOHHON MHCTAHIIU Y.

B cBsi3u ¢ BBegeHUEM B apOUTpaKHbBIN MPOLECC YIPOIIEHHOIO MPo-
m3BozcTBa 11, 34 AITK P® Gbita nomoHeHa cr. 272! «Ane/usiunoHHble
>KaJ00bl Ha perieHus apOUTPaXKHOTO cyaa 1o AejlaM, PACCMOTPEHHBIM B
MOPSIKE YIPOILIEHHOTO MPOU3BOJICTBAY.

Takue XamoObl pacCMaTPUBAIOTCS B CyIe aNeJUISIUOHHOW WH-
CTaHILMU CYAbel eIMHOJNYHO Oe3 BbI30Ba CTOPOH MO UMEIOIIUMCS B
nene nokaszareabcTBaM. OHAKO C YUeTOM XapakTepa U CIOXKHOCTH pac-
CMaTpUBAEMOTO BOTIPOCA, a TAKXKE JIOBOJOB aneISIIIMOHHON Kaao0bl 1
BO3paKEHUI OTHOCUTEBHO aleUISIIMOHHON XaloObl Cy/ BIIpaBe BbI3-
BaTb CTOPOHbI B cyeOHOE 3aceaHue.

ITo oGuieMy mpaBuIly TOTIOJTHUTENIBHBIE TOKA3aTEIbCTBA 10 JIeJIaM,
pPaccMOTPEHHBIM B MOPSIIKE YIPOUIEHHOTO CYyI0NPOU3BOACTBA, apOu-
TPaXKHBIM CYJIOM aneISIIIMOHHON WHCTAHIIMY HE MPUHUMAIOTCS.

Kaccaimonnsble kano0bl o o01eMy MpaBuly pacCMaTpUBaET B TO-
psiiKe KacCallMOHHOTO MPOU3BONCTBA apOUTPaXKHbIN CyA KaccalluOH-
HOW MHCTAHLIUU.

KaccaunoHHbIe XajloObl Ha pPeleHUsT TI0 3asiBJICHUSIM O TIpUCYKIIe-
HUM KOMITeHCAIIUM 3a HapylleHue TpaBa Ha CYAOIIPOU3BOICTBO B pa-
3YMHBII CPOK WJIM MpaBa Ha UCTIOJIHEHNE CyIeOHOTO aKTa B pa3yMHbIi
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CPOK paccMaTpUBaIOTCS B MOPSIIKE KACCAaLIMOHHOIO MPOU3BOACTBA TEM
K€ CYJIOM B MHOM COCTaBe CYIEeid.

Cy0 no uHmea1eKmyaibHbIM NPasam 6 Kauecmee cyoa KaccauuoHHoul
UHCMAHUUU paccmampuseaem:

* Iiesa, pACCMOTPEHHbBIE UM B Ka4eCTBe Cy/ia MEPBOil MHCTAHIIUM;

e Nlefa O 3alllUTe WHTEUIEKTyaJlbHbIX TMpaB, PacCMOTPEHHbIE apOu-
TPaXXHBIMU cylaMu cyobekToB PD B KauecTBe cy/a nmepBoii MHCTaH-
LU, apOUTPAKHBIMU aleJUISIUOHHBIMU CyIaMHu.

IIpaBo KaccallmOHHOTO O0XKaTOBaHUS MPUHANJIEXKUT JIULIAM, y4acT-
BYIOILIIMM B JieJie, a TaKXKe WHBIM JIMLAM B CIy4asix, MPeayCMOTPEHHBIX
AIIK PO.

Berynusiive B 3aKoHHYIO cuily petiieHust Cyaa 1o MHTeIeKTyalb-
HBIM TIpaBaM, TIPUHSITBIE UM B Ka4eCTBE Cyla MepBOil MHCTAHLIMU, MO-
TYT OBITH 00XKAJIOBAaHBI B TTOPSIIKE KAaCCAIIMOHHOTO TTPOM3BOACTBA TTOJI-
HOCTBIO WJIM B YACTH JIMIIAMU, YYACTBYIOIIIMMHU B JIeJI€, a TAKXKE UHBIMU
JIMIIAMHU B ciIydasix, nmpeaycMoTpeHHbIX AITK P®.

KaccanmoHnHas xanoba nonaercs B apOMTPaKHbIi Cyl KaccalluOH-
HOI MHCTaHIIMU Yepe3 apOUTPaKHbIN Cy1, MPUHSIBILIUI pelieHue.

ApOUTpaKHBIN CyH, IPUHSBIINI pelleHre, 00s13aH HallpaBUTh Kac-
CalIMOHHYIO XaJlo0y BMECTE C J1eJIOM B COOTBETCTBYIOIIUI apOUTpax-
HbBII CyJ KacCallMOHHOM MHCTaHIIMU B TPEXIHEBHbBIM CPOK CO THS MO-
CTYIUICHUS XKaJlOObI B CYII.

Kaccanmnonnas xkano6a MoxXeT ObITh MOlaHa B CPOK, HE TIPEBBIIIa-
IO IBYX MECSILIEB CO JHSI BCTYIUIEHUS] B 3aKOHHYIO CUTy o0Xaiye-
MBIX pellIeHHsI, TOCTAHOBJICHMUS, TPUKa3a apOUTPaKHOTO Cyaa, eClu
uHoe He ipeaycMoTpeHo AITK PO.

ITonHOMOUMS cyna KacCalMOHHOW MHCTAHIIMU Ha 3Tare MPUHSTUS
XKamo0bl aHAJOTUYHBI TTOJJTHOMOYMSIM Cyaa amneJassIUOHHON WH-
CTAaHIIMM — KaccallMOHHas Xajuo0a, MmojaHHasl HaJulexallluM cyobek-
TOM C CcOOJIIOIeHUEM TpeOOBaHUil, MPeabsIBIsIEMbIX K ee (hopMe U co-
Jep>KaHUIO, a TaKXKe MpUiaraeMbIM TOKYMEHTaM, IPUHUMAETCS CYIIOM,
B MPOTUBHOM CJTy4yae Xajioba B 3aBUCMMOCTHU OT JOIMYIIEHHBIX HapyIle-
HUI ocTaBisieTcs: 6e3 ABMXKEeHUS UM BO3BpallaeTcs.

Bomnpoc o npuHATHY Xano0bl pelaeTcsl Cynbeil eAMHOIUYHO B MSTU-
HEBHBIN CPOK CO JHS €€ MOCTYIUIEHUS B Cy/l KACCAlMOHHOW MHCTaHIIUM.
Komnuu cooTBeTCTBYIOIIETO ONpeae/ieH s C yKa3aH1eM BpeMeHU MpoBeie-
HUS CyeOHOro 3aceaHusl HAIpaBJIsIIOTCS JIMIaM, YYaCTBYIOILIMM B Jee,
He MO3HEe CJISAYIOIIETO JHS ITOCJIE JIHSI €T0 BEIHECEHUSI.

3aKOHOM MpPeAYyCMOTPEHO MPaBo cyaa KacCallMOHHOW MHCTaHIUH,
MPY HATMYMU XOJAaTalicTBa JIMIIA, YIaCTBYIOIIETO B JeJie, TPUOCTAHOBUTD
WCTIOJTHEHHUE CYyIeOHBIX aKTOB, IPUHSATHIX apOUTPaKHBIM CYIOM MepBOi
W amneJUISIIMOHHOM MHCTAaHIIMI, TIPU YCJIOBUM, €CJTU 3asIBUTETh 000CHO-
BaJl HEBO3BMOXXHOCTb WJIU 3aTPYAHUTEIbHOCTb TOBOPOTA UCTIOJHEHMSI.
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Ucxonst u3 cmeicia aeiictpyomero AIIK P®, apourpakHblii cyn
KacCallMOHHOW MHCTAHIIMA 00513aH MPUOCTAHOBUTH UCTTOJTHEHUE PEIIle-
HUSI, TIOCTAHOBJIEHUS HUXXECTOSIIIIUX CYA0B MIPU MPEIOCTABICHUN TN~
1I0M, XOJaTaliCTBYIOIIUM O TAKOM MPUOCTAHOBJICHUHN, OOECTIEUeHUS
BO3MEIIEHUs IPYroil CTOPOHE IO [y BO3MOXHBIX YOBITKOB (BCTpeY-
HOTO o0ecredeHus1) MyTeM BHECEHUS Ha AEMO3UTHBIN cueT apOuTpax-
HOTO CyJa KacCallMOHHOW MHCTAHIIMU JEHEXHBIX CPEACTB B pa3Mepe
OCITapUBAEMON CYMMBI JIMOO MPENOCTABICHUSI OAHKOBCKOW rapaHTUU,
MOPYYUTENHCTBA WJIM UHOTO (PMHAHCOBOTO OOECMEUEHUST Ha Ty Xe
CyMMY.

[To obmemMy mpaBuay, apOMTpPaXHBIM Cya KacCallMOHHOW WH-
CTaHIIUM PACCMATPUBAET JEJIO B CyNeOHOM 3acelaHNN KOJIJIETMaTbHbIM
COCTaBOM Cyjiell MO MpaBUJiaM PacCMOTPEHUS ejia apOUTPaKHbBIM Cy-
JIOM TIEPBOI MHCTaHIIUU, peaycMoTpeHHbIM AITK P®D, ¢ ocobeHHO-
CTSIMH, YCTaHOBJIEHHBIMH B 1. 35 ATTK PO.

Cyq Mo MHTEJUIEKTYaIbHbIM MpaBaM Kak apOUTpaXKHbI cya Kacca-
IIMOHHOM MHCTAHIIMM PAaCCMAaTPUBAET JIEJI0, PACCMOTPEHHOE UM B Kade-
CTBE cyJa MepBO MHCTAHIUU, B CyNeOHOM 3aceqaHUU MPE3UTUYMOM
9TOrO Ccyja IO MpaBuUjiaM PacCMOTPEHUS fejia apOUTPaKHBIM CylIOM
MepBOi MHCTaHLIMHU, NTpeaycMoTpeHHbIM AITK P®, ¢ ocoGeHHOCTAMMU,
YCTaHOBJICHHBIMU B T11. 35 ATIK P®D.

ApOUTpaXHBIN Cyl KacCallMOHHOW MHCTaHIIUM paccMaTpuBaeT Kac-
CaIlMOHHYIO XaJlo0y Ha Cy/leOHBII aKT apOMTPaskKHOTO Cyla B CPOK, HE
MPEBBIIIAIOIINNA IBYX MECSIIEB CO THS MOCTYIUIEHUSI KACCAlIMOHHOMN
>Kamo0bl BMECTE C J€JIOM B apOUTPaXXKHbI CyJ KacCallUOHHOW WH-
CTaHIIMHU, BKJIIOYAsI CPOK Ha TTOATOTOBKY AejIa K cyaeOHOMY pa3dompa-
TEJIBbCTBY. B cilydae, ecnm KaccalilmoHHas kajioba mocTtynuia B apou-
TPaXXHBIN Cyll KACCAIIMOHHOW WHCTAHIIMU IO OKOHYAHUSI CpOKa ee Mo-
Jlayu, CPOK PAaCCMOTPEHUST KaCCAITMOHHOM KaJTOObl UCUUCIISIETCST CO THS
HWCTEUYEHUs CPOKA MOJAYU KaCCAallMOHHOM >Kaao0Bbl.

Paccmotpenue nena cyqom KaccalluOHHOUW MHCTAaHIIUU UMEET CBOIO
crielinuKy, 0OyCJIIOBJIEHHYIO TEM, YTO OCHOBHASI €r0 3a/1a4a — MpoBepKa
3aKOHHOCTH PEIICHWI, TOCTAHOBJICHWM, MPUHSTHIX ApOUTPAKHBIM Cy-
JIOM MEePBOI U aneJUTSILIUOHHON MHCTAHIWA, T.€. yCTAHOBJIEHUE TTPaBUITb-
HOCTU MIPUMEHEHHUSI HOPM MaTepUaibHOTO TIpaBa U HOPM IPOILeCcCyasb-
HOTO TIpaBa MpU PACCMOTPEHUM JIeJIa ¥ TIPUHATAN 00KaTyeMOro cyneo-
HOTO aKTa, B Mpejlesiax J0BOJOB, COAEPXAIIUXCI B KaCCALlMOHHOU
>Kajo0e ¥ BO3pakeHUsIX OTHOCUTEILHO XKajloobl (4. 1 cT. 286 ATTK P®D).

HezaBucnumo ot 10BOIOB, comepKallUXCsl B KACCALIMOHHOU Xayooe,
apOUTpaxXKHBIN Cyl KaCCAlMOHHOW WHCTAaHIIMU MTPOBEPSIET, HE HAPY-
ILIEHBI JIU apOUTPAXKHBIM CYIOM MEPBOI U aleUISILIMOHHON MHCTaHIUI
HOPMBI IPOIIECCYaTbHOTO MpaBa, SBISoNIecs 0e3yCI0BHBIMU OCHOBA-
HUSIMU 1JIs1 OTMEHBI 3TUX CYIeOHBIX aKTOB (4. 2 cT. 286 AITK PD).
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Ilo pe3yabmamam paccmompenus deaa cyo KaccayuorHOU UHCMAHUUU
enpaege:

* OCTaBUTH pellleHre apOUTPaKHOTO Cyda MepBOM MHCTAHIIMY U (VJIH)
IIOCTAHOBJIEHKE Cya ale/UISIUOHHON MHCTAaHLIMU 0e3 U3MEHEeHUS, a
KaccallMOHHYIO Xaio0y 6e3 yIOBIeTBOPCHMSI;

* OTMEHMTbH WIM U3MEHUTH pellleHre Cyaa NepBOi MHCTAaHLIUU U (1K)
IIOCTAHOBJICHKE CYya aleJUISLMOHHOM NHCTAHLIMY TIOJIHOCTBIO WU B
YacTH M, He TiepeaaBast Iejio Ha HOBOE PACCMOTpPEHME, TIPUHSITH HO-
BBII CyIeOHBIN aKT, eciv (paKTUIeCKre 00CTOSTEIbCTBA, MMEIOIINE
3HaYeHME IS Jejia, YCTAHOBJICHbBI apOUTPaKHbIM CyIOM IEPBOM U
aneJUISILIMOHHON MHCTAaHIIMI Ha OCHOBAHUM ITOJTHOTO M BCECTOPOH-
HETO NCCAeIOBaHNS MMEIOIINXCS B JIeJIe J0Ka3aTeIbCTB, HO 3THUM CY-
JIOM HeIlpaBWJIbHO IIPMMEHEHa HOpMa IIpaBa JIM0O0 3aKOHHOCTh pe-
LIEHUsI, IOCTAHOBJICHUSI apOUTPAKHOIO Cyda IIePBOM U ameUIsiu-
OHHOM WHCTAaHUMI IOBTOPHO TIPOBEPSETCS apOUTPaXKHBIM CYIOM
KacCallMOHHOM WHCTAaHIIMK IIPM OTCYTCTBMU OCHOBAaHWIiA, IIpemy-
CMOTpeHHBIX 11. 3 4. 1 c1. 287 ATIK P®D;

* OTMEHUTH WU U3MEHUTH pEellIeHNE Cyaa MepBOil MHCTAHUIWU U (MJTN)
MOCTAaHOBJICHUE Cy/a aNeJIIIIMOHHON MHCTAaHIIMY TTOJTHOCTBIO WU B
YacTU M HAIpaBUTh €0 HA HOBOE PACCMOTPEHHE B COOTBETCTBY-
IOIIMIA apOUTPaXKHBIA CYI, pellleHue, ITIOCTAHOBIEHUEe KOTOPOIro OT-
MEHEHO WJIM M3MEHEHO, €CJIM 3TUM CYIOM HapylIeHBI HOPMBI IIPO-
LIeCCyaJbHOIO IIpaBa, SIBJISIONINECS B COOTBETCTBMU C 4. 4 cT. 288
ATTK P® ocHoBaHMEM IJ11 OTMEHBI PEIICHMs, TOCTAHOBICHUS, VTN
€CJIN BBIBOIBI, COAEPKAIIMECS B 00KATyeMbIX pEIIeHUN, ITOCTAHOB-
JICHUU, HE COOTBETCTBYIOT YCTAaHOBJIEHHBIM TI0 AeNIy (DaKTMIYeCKUM
00CTOSITEIbCTBAM WJIM MMEIOIIMMCS B IieJie JoKa3aTeabcTBaM. [1pu
HaIlpaBJIeHUH JieJla Ha HOBOE pacCMOTpPEHUE CYyI MOXET yKa3aTh Ha
HEOOXOTMMOCTb PaCCMOTPEHUS JIeJla KOJUIETHATbHBIM COCTAaBOM CY-
neli 1 (M) B MHOM CylIeOHOM COCTaBe;

* OTMEHMTb WIM M3MEHUTh pelleHue Cylda IepBOM MHCTAHLIMKU U (WJIM)
TIOCTAHOBJICHNE CYlIa ane/ISIIMOHHON WHCTAHIIMU TTOJTHOCTBIO WJIM B
YacTU 1 Mepeaarh JeJI0 Ha pacCCMOTPEHUE APYTroro apoOMTPaKHOIO cyna
MePBOi1 WK alle/UISILIMOHHOM MHCTAaHLIUU B IIPEIE/IaX OMHOIO M TOTO XKe
CcyneOHOro OKpyTa, eCIi YKa3aHHBIe CyIeOHbIe aKThI TTOBTOPHO IPOBE-
PSIFOTCST apOUTPasKHBIM CYIOM KacCAaIlMOHHON WHCTAaHIIMU M COIepsKa-
ILIMEeCsT B HUX BBIBOABI HE COOTBETCTBYIOT YCTAHOBJIEHHBIM T10 JIEITy (haK-
TUYECKUM OOCTOSITEIbCTBAM MJIM UMEIOIIMMCS B JIeJIe 10KA3aTe/IbCTBAM;

* OCTaBUTHh B CWJIC OJHO M3 paHee MPUHSITHIX MO eIy PeIIeHUN WUIIN
TTOCTaHOBJIEHUIA;

* OTMECHMTbH pelleHUE cyda NepPBOM MHCTAHIUU U (WIM) IIOCTAaHOBJIE-
HHUE Cyla ale/UISLUOHHOW MHCTAHIIUM ITOJHOCTBIO WJIM B YacTU U
MPeKpPaTUTh IMPOU3BOICTBO 10 JIe]y TMOO0 OCTaBUTh NCKOBOE 3asiBlIe-
Hue 06e3 pacCMOTPEHUS MOJTHOCThIO WJIM B YACTU.
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ITo pe3yabratamM paccCMOTPEHUS KaCCAlIMOHHOM KaJI00bl apOUTpaK-
HBII Cy/I KacCallMOHHON MHCTAaHIIUM IMPUHUMAET CyNeOHBIN aKT, MMe-
HYEMBIii II0CTaHOBJICHUEM.

B cBs13u ¢ mosiBiIcHHEM B apOUTPakKHOM CYIOIIPOU3BOICTBE MPUKA3-
HOTO M ymnpolieHHoro npou3Boacts 1. 35 AIIK P® 6bura nononHeHa
COOTBETCTBYIOIIMMU CTAThIMU, MO3BOJISIOIIUMU 00KaJ0BaTh B I1O-
psiiKe KacCallOHHOTO MPOU3BOACTBA CyleOHbIe MPUKA3bl U CyNeOHbIE
pelleHus, IPUHSITHIC TI0 eJlaM, PACCMOTPEHHBIM B IOPSIIKE YIIPOIIEH-
HOTO MPOU3BOJCTBA.

B coorBerctBuu ¢ 4. 2 ct. 288! A[IK PD MOCTYIUBILIAsA KAaCCALUOH -
Hag Xajxo0a Ha CyIeOHBI MpuKa3 u3ydyaeTcs Cyabeil apOuTpakK HOTO
cyJa KacCallMOHHOM MHCTAHLIMK €AMHOJINYHO B 15-THEBHBII CPOK CO
JIHSI TIOCTYIUIEHUSI KACCALIMOHHOM XaJIoObl Ha CyaeOHbIi IMpUKa3 B ap-
OUTpaXKHBIN CyI KacCallMOHHOI MHCTAHIINH.

CynebHoe 3acemaHue 1Mo pacCMOTPEHHUIO KacCallMOHHOM XKaJlo0bl Ha
CyIneOHBII TTPUKa3 IPOBOIUTCS 0e3 BbI30Ba JIMII, YYACTBYIOIIUX B IeIIE.
OnHako ¢ y4eTOM XapakKTepa M CJIOXHOCTH pacCMaTpUBaeMOTO BO-
poca, a TakKe JOBOJOB KaCcCallMOHHOM >KajJo0bl M BO3paXKEHUI OTHO-
CHUTEJIbHO KaCcCallMOHHOM Xao0bl JIMLIA, YYaCTBYIOLIUE B AejIe, MOTYT
OBITH BBI3BAHBI B CyAcOHOE 3acegaHue.

OCHOBaHUSIMU JUIST TIEPECMOTPA B MOPSIIKE KAaCCAaIlMOHHOTO TTPOM3-
BOJICTBA CyneOHOro nmpukasa, BCTYIIMBIIETO B 3aKOHHYIO CUJY, SIBJISI-
JOTCSI HapYIICHUS HOPM IIpoIeccyalbHoro mpana (4. 4 ct. 288 AIIK
P®). IIpu oTcyTCTBUM OCHOBaHWI, MPEIYCMOTPEHHBIX 4. 4 CcT. 288
AIIK P®, cynbst BBIHOCUT olpeaesieHre 00 0TKase B Iepeaaue Kajao0bl
C JIEJIOM JIJTSI pAaCCMOTPEHMST 00KaTyeMoro cyaeOHOro akra B CyaeOHOM
3aceaHuy apOUTPaKHOTO Cyla KacCallMOHHON MHCTaHIIMU. YKa3aHHOe
oIrpee/ieHUe JajabHeiIeMy 00KaJ0BaHUIO HEe TTOMJICKUT.

Ilo pe3yabmamam paccmompenus KaccauuoHHoU #cai00ot Ha cyoeoHbLil
npukas apoumpaxcuolii cyd KaccauuoHHol UHCIAHYUU 8npase:

* OCTaBUTh CyIeOHBII MpUKa3 0e3 U3MEHEHUs, a KaCCAallMOHHYIO Ka-
JI00y 0€3 yIOBIIETBOPEHMUS;

* OTMEHUTH CyIeOHBIN TpHUKa3 M HAIIPaBUTh A0 Ha HOBOE PacCMO-
TpeHUe, eclii MUMEIOTCSI OCHOBaHMsI, yKa3aHHble B 4. 4 CT. 288!
AIIK P®D.

BcerynuBiive B 3aKOHHYIO CUJTY pellieHUsT apOUTPaKHOTO cyla Tep-
BOIl MHCTAHLIMU Y TIOCTAHOBJICHUSI apOUTPAKHOIO Cyla aIeIsSInOH-
HOM MHCTAHIUU, IIPUHSTHIE 10 IejlaM, PACCMOTPEHHBIM B IOPSIIKE
YIIPOIIEHHOTO MPOM3BOJACTBA, MOTYT OBITh 00KaJ0BaHbI B ITOPSIIKE Kac-
CallMOHHOT0 MPOM3BOJACTBA MO MpaBUaM, IIPEIYyCMOTPEHHBIM TJ1. 35
ATIK P®, ¢ yuetoM 0coGeHHOCTeIA, yeTaHOBICHHBIX cT. 2882 ATIK PO.

Takue xano06bl paccMaTpUBAIOTCS B CyJe KacCallMOHHOW WH-
cTaHIIMU 0e3 BhI30Ba CTOPOH. OIHAKO C YYETOM XapakKTepa U CI0XHO-
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CTH paccMaTpMBaeMOTI0 BOMPOCA, a TaKXKe JOBOIOB KacCallMOHHOM Ka-
JIOOBI ¥ BO3pakeHUI OTHOCUTEIBHO KacCallMOHHOM 3Kaj00bl CYI MOXET
BBI3BaTh JIMII, YIACTBYIOILIMX B JieJie, B CyAeOHOE 3aceqaHue.

OCHOBaHUSIMU IUISI TIEPECMOTPA B MOPSIAKE KACCALMOHHOTIO IIPOU3-
BOJICTBA PEIIEHUI W TIOCTAHOBJECHU SIBJISTIOTCST HAPYIIIEHUST HOPM TIPO-
neccyajabHoro 1pana (4. 4 ct. 288 AIIK PD).

3aKOHOIATeIbHO TapaHTUPOBaHHAsI BO3MOXHOCTD IIEpeCMOTpa pe-
IIeHUS CyJIa BBHIIICCTOSIIUMU CyIeOHBIMU MHCTAHIIMSIMU 3aKaHINBA-
€TCsI IO O0IIeMY MPaBWIIY B apOUTPaKHOM IIPOIIECCE PACCMOTPEHUEM
Jiesa B KAaCCallMOHHOM MHCTAHLIMU.

B nopaoxe naoszopa e Ilpesuouym BC PD oboxcaayromes:

* BCTYMNUBIIME B 3aKOHHYIO CUJIy pelieHust u onpeneiaeHus: CyneoHoi
kouteruu BC P®, nipuHsaThie M0 IIepBOM MHCTAHIIMM, €CJIM yKa3aH-
HbIE pElleHUs] U OIpeaesieHns ObLIA IIPEIMETOM alle/UISILIMOHHOTO
paccMOTpEHMS;

 omnpeneineHust AneusiunonHon kowierun BC PD, BeIHECEHHBIE 110
pe3yibTaTaM PacCMOTPEHUS ameUISIIUOHHBIX Kajao0, IIpeacTaBiie-
HMI1 Ha pereHust uiam onpenenenus: Cyne6Hoi komnerun BC PO,
MPUHSITHIE 110 TIEPBOM MHCTAHIIUU;

» onpeneneaus CyneoHoit kouternt BC P®, BEIHeceHHBIE B TTOPSIIKE
KaccalOHHOI'O IIPOU3BOJICTBA.

Cucrema mepecMoTpa cyneOHBIX aKTOB B IMOPSIIKE HAA30pa UMEeT
CTyIleHYaThIll XapakTep. Ha mmepBom sTame momgaeTcs 3asiBJICHUE WIN
MpeaCcTaBICHMUE O IIEPECMOTPE B ITOPSIIKE HaJ30pa CyaeOHOro akTa.

[TepecmoTp B mopsinKe Han30pa OCYIIECTBISIETCS 110 HAA30PHbBIM Xa-
Jlo0aM JIMII, yYaCTBYIOIIMX B [eJie, U MHBIX JUIl, YKa3aHHBIX B CT. 42
AIIK PO.

I'enepanbHblii Tpokypop P®, 3amecTuTenu ['eHepaaIbHOTO MPOKY-
popa P® Brpase ooparurbest B [Ipesunuym BC P® ¢ npeacrasieHnem
o mepecmoTpe onpeneeanit Cyneonoii komnernn BC PD, BEIHeCeHHBIX
B IIOPSIIKE KACCALIMOHHOTO IMPOMU3BOACTBA 0 JIejiaM, YKa3aHHBIM B 4. 1
cT. 52 ATIK PO.

HanzopHble Xkanoba, IpeacTaBieHe Ha cyeOHble aKThl IIOAAIOTCs B
BC P® B cpok, He IIpeBBIIIAIOIINI TPEX MECSILIEB CO JHS UX BCTYILIC-
HUs B 3aKOHHYIO CUILY.

TpeboBaHus K coaepKaHUIO HAA30PHOM Kalo0bl, MpeacTaBICHUS
3aKperieHbl CT. 3082 ATIK PO.

HanzopHeble xaioba, npeacrasieHue usydarorces cyabeit BC PO. Cy-
nbst BC PD usyuaet Hag3opHbIe Xano0y, MpeacTaBleHue o MaTepua-
JlaM, TIPUJIOKEHHBIM K HUM, JIMOO 110 MaTeprajiaM UCTpeOOBAHHOTO Jeia.

[To pe3ynabTaTamM M3y4eHMsT HAI30PHBIX XKaIOObI, IIPEACTaBICHUS Cy-
0vs BC PD gvinocum onpedeaenue:

* 00 oTKa3ze B nepenadye Haa30PHBIX XKaJIOObI, TIPEICTaBICHHUS JIJIsT pac-
cMoTpeHns B cyneoHoM 3aceganun Ilpesmnmyma BC PO, ecnu ot-
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CYTCTBYIOT OCHOBaHWUsI JUIS1 IEPECMOTpa CyIeOHbIX TTOCTAHOBJICHUI B
nopsinke Han3opa. I1pu aToM Han30pHBIE Xajtoba, IpeAcTaBIeHNE, a
TaKKe KOIMM O0XaIyeMbIX CydeOHBIX MOCTAHOBJICHMI OCTalOTCS B
Cyle HaJl30pHOM MHCTAHIIWH;

* 0 Tiepenaye HaI30pPHBIX KaJoObI, TIPENCTABICHUsT BMECTE C ACJIOM
IIJISI pacCMOTpeHud B cyneoHoM 3acenanuu [1pesnnnyma BC PO.
Yacteio 7 ct. 308* ATIK PO IIpencenarenio BC P®, 3amecTuteio

[Mpencenarens BC P® nipenocTaBiieHO MpaBo HE COTJIACUTHCS C OIpee-
neHneM cynbn BC P® 06 oTkase B Iepenade HaI30PHBIX KaJoOHBI,
MpencTaBIeHUs I PACCMOTPeHUsI B cyneOHoM 3aceqanuu [Ipe3uau-
yma BC P® u BeIHECTH OTpeneieHre 0 ero OTMEHe U Tepenavye Haa30p-
HBIX XKaJIOOBI, IIPEACTABICHUS BMECTE C JIEJIOM JIJII PACCMOTPEHUS B Cy-
neoHoM 3acenanuu [Ipesunnuyma BC POD.

HamzopHbie xxanoba, peacrasicHue paccMarpupaioTces B BC PO B
CPOK, He MPEeBBIIAIOIINI IBYX MECSIIEB, €CIU Ie10 He ObLI0 UCTpebo-
BaHO, Y B CPOK, HE MPEBBIIAIOIINI TPEX MECSLEB, €CIU AeJI0 ObLIO MC-
TpeOOBaHO, HE CYMTasi BDEMEHHU CO THSI MCTpeOOBaHUsI jIeJia 10 THST €TO
noctyruieHust B BC PO,

IIpencenatens BC PO, 3amecturens [peacenarens BC PO B ciyuae
ncTpeboBaHMS Aeja C YIETOM €TO CJIOKHOCTU MOTYT MPOJJIUTh CPOK
paccMOTpPeHUs HaJI30PHBIX XKaJIOObI, MIPEICTaBIeHUsI, HO He Ooyiee YeM
Ha IBa MecsLa.

[Mpesunnym BC P® npuHMMaeT aejo K pacCCMOTPEHUIO Ha OCHO-
BaHuM onpeaeieHus cynbu BC PD o nepenaye Haa30pHBIX KalI00bI,
MPEICTaBJICHUSI BMECTE C JIEJIOM ISl pACCMOTpPEHUs B CyeOHOM 3acena-
Huu [pesnnuyma BC PO.

IIpesunuym BC P® Hanpasisier auiiaM, y94acTBYIOIIMM B Jeje, KO-
MUY OIIpeleJICHUs O Mepenadye Haa30pHBIX XKaJloObl, IIpeIcTaBICHUS
BMECTe C JIEJIOM ISl paCCMOTPEeHMsI B cyieOHOM 3acenanuu [Ipesnnnyma
BC P® u xonmmm Ham30pHBIX XKaja00bI, TIpeacTaBieHns. Bpemst paccMo-
TPEeHUST HaA30PHBIX XKaJI00bl, IPeACTaBICHNS BMecTe ¢ AesioM B [Ipe3n-
nuyme BC P® HazHavaeTcs ¢ y9eTOM TOTO, YTOOBI JIMIIA, YIaCTBYIOIINE
B JieJie, UMeJI BOBMOXKHOCTD SIBUThCS B CylIeOHOE 3aceiaHue.

Jluna, yyacTByouiye B aejie, U3BELIAIOTCS O BpEMEHU 1 MECTE pac-
cmotpenust aena [Mpesunnymom BC P®. HesBka ykazaHHBIX JIULI, HaJl-
JIeKanuM o0pa3oM M3BEIIEHHBIX O BPEMEHU U MECTe pacCMOTPEHUS
nena Ipesuagnymom BC P®, He mpenmgTCTBYET pacCMOTPEHMIO Aejia B
MOpsLIKE Ham30pa.

Hanzopneie xanoba, mpencraBieHe BMeCTe ¢ IeJIOM paccMaTpuBa-
fotcs Ipesugunymom BC PD B cyneOHOM 3aceaHUM B CPOK, HE TTPEBBI-
LLIAIOIIMIA ABYX MECSILIEB CO JHS BEIHECEHUSI CyIbeii OIpeae/IeHusI.

B cyne6HOM 3acemaHMKM MOTYT MIPUHUMATh y4acTHUE JIUIlA, YIacCTBY-
[olIYe B JeJie, UX MIPeICTaBUTEIN, UHbIE JINLIA, OAaBIINe HaA30pHbIE
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JKajio0y, TpeCTaBIeHUE, €CJIM UX MpaBa U 3aKOHHbIE MHTEPEChl HETIO-
CPEICTBEHHO 3aTParmBaroTCsI 00KaTyeMbIM CyIeOHBIM aKTOM.

B cayuae, eciim mpoKypop SIBJISIETCSI JIMLIOM, YYaCTBYIOIIMM B pac-
CMOTpEHMHU Jiea, B cyneoHoM 3acenanuu [1pesuauyma BC P® npunHu-
maet ydactue ['eHepanbHbIi TpoKypop PD wim 3amectutens ['eHepaib-
Horo npokypopa P®.

Han3opHbie Xxanoba, mpeAacTaBlIeHe BMECTe C JeJIOM, paccMaTpuBa-
eMble B mopsake Han3opa [Ipesuanymom BC PO, nokiianbiBaoTcs cy-
nbeit BC PO — mokjmagymKoM MO JaHHBIM KaJloOe, TIPeICTaBICHUIO.

Cynpsi-10KJIaquuK 13JlaraeT 00CTOSITEIbCTBA [Iejia, CONepKaHUE Cy-
JMeOHBIX TTOCTAHOBJIEHU, TIPUHSITHIX TT0 JIEJTy, TOBOJbI, COMEPKaIIAeCs
B HAJ30pHBIX Xajo0e, MPeacTaBIeHUN W MOCIYKUBIINE OCHOBAaHUEM
JUISL TIepelaul HaIi30PHBIX 3KaJ100bl, IIPeACTaBIeHUSI BMECTE C JeI0M ULl
paccMmoTpeHust B cynedHom 3aceqanuu [pesuauyma BC PO.

Jluna, yyacTByoIlue B 1ejie, €ClIM OHU SBWJIKCH B 3acelaHue,
BIIpaBe JaBaTh CBOU YCTHbIE OOBSICHEHUS MOCJIE BLICTYIICHUS CYIbU-
JOKJIaTIMKa.

[To pe3yabTaTamM pacCMOTpPEHMs HaJA30PHBIX KaJ0o0bl, IIpeaCTaBIIe-
Hus BMecte ¢ aejioM [Ipesunuym BC P® npuHuMaeT mocTaHOBJICHME.
[TocTaHOBIIEHWE BCTYIAEeT B 3aKOHHYIO CUJTIy CO HSI €r0 TIPUHSITUS U
002KaJI0BaHUIO HE TIOICKHUT.

CyneOHble IOCTAHOBJICHUS IOAJIeXAT OTMEHE WM U3MEHEHUIO,
€CJIV TIPY pacCMOTPEHUU Jesia B iopsinke Hanzopa [1pesuauym BC PO
YCTaHOBUT, YTO COOTBETCTBYIOIIEE 00xcaryemoe cydedHoe noCmano-
6.1eHue napywaem:

* TIpaBa M CBOOOIBI YeIOBEKa U TpaXklaHWHa, rapaHTupoBaHHbIe KoH-
crutynueid PO, o0Omenpru3HaHHBIMU TPUHIUTIAMUA 1 HOPMaMM MEXK-
JIYHApPOIHOIO IIpaBa, MEXIYHapOOHBIMU JoroBopamu Poccuiickoit
Ddenepannu;

* TIpaBa M 3aKOHHBIE MHTEPECHhl HEONPEIeICHHOTOo Kpyra JIMIL WIu
HWHBIE YOJIMYHbIC MHTEPECHI;

* eIMHOOOpa3ue B MPUMEHEHUU U (WUJU) TOJIKOBAHUM CyJaMM HOPM
mpasa.

ITocranosnenue Ipesunnyma BC PD Bcrymaer B 3aKOHHYIO CHITY CO
JTHS €70 TIPUHSTHUS U 00XKAJIOBAHWIO HE TOIEXMUT.

CrenyeT Takke 0OpaTUTh BHUMaHWE Ha 4. | CT. 308'° ATIK PO, xo-
Topoii Ipencenaremto BC P®, a takke 3amectutenio I[Ipencenarenss BC
P® nipepocraBiieHO MpaBo M0 XKajlobe 3aMHTEPECOBAHHBIX JIMIL BHECTU B
Ipesunnym BC P® mpencrasieHune o mepecMOTpe CyAeOHBIX MMOCTa-
HOBJICHUI1 B TIOPSIAKE HAA30pa B LIEJSIX YCTpaHeHUs (pyHIaMEeHTaIbHbBIX
HapylIeHU HOPM MaTepualbHOrO IpaBa U (UJIK) HOPM Ipolieccyalib-
HOTO TIpaBa, KOTOPbIE MOBAMSIJIM Ha 3aKOHHOCTb 00XKaJlyeMBIX Cyne0-
HBIX IIOCTAHOBJICHUI U JIMIIWJIM YYaCTHUKOB CIIOPHBIX MaTepUaIbHbIX
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WM TPOLleCCyaibHBIX TTPAaBOOTHOIIEHU BO3MOXHOCTU OCYIIE-
cTBJIeHUd TipaB, TapaHTHpoBaHHEIX AITK P®, B ToM unciie mpaBa Ha
JIOCTYII K MPAaBOCYAMIO, IpaBa Ha CIIPaBeJIMBOE CyIe0HOE pa30upaTeib-
CTBO Ha OCHOBE MPUHIIMIA COCTSA3aTeIbHOCTU U PAaBHOTIPaBUSI CTOPOH,
JIM0O0 CYIIECTBEHHO OTPAHWYWIINA 3TH TIPaBa.

ITepecMoTp BCTYNMBIIUX B 3aKOHHYIO CUJIY CYyI€OHBIX aKTOB IO
BHOBb OTKPBIBIIUMCSI OOCTOSITEIbCTBAM OCYIIECTBIISIETCS] CYIOM, TIPU-
HSBILUM MOCHEeIHUN CyneOHbIN akT (peuieHue, cyaeOHbIl npukas,
olpe/ieIeHre) IO TaHHOMY Aey, TPU HaTMYUU OCHOBAHUW, Mpeay-
cMoTpeHHbIX cT. 311 ATIK P®, uaeHTUUHBIX CYIIECTBYIOLIUM B TPaX-
JTAHCKOM CYIOITPOM3BOJICTRBE.

Bosbyxnaercs maHHBIN BUA TIepecMOTpa MojJavyeil 3asBJICHUS B CY/I,
TNPUHSIBIIUI CyIeOHBIN aKT.

[To obiemMy mpaBuITy 3asiBJIEHUE O TIEPECMOTPE BCTYIHUBIIETO B 3a-
KOHHYIO CHJIy CyIleOHOTO aKTa M0 HOBBIM WJIM BHOBb OTKPBIBIIUMCS 00-
CTOSITEJILCTBAM IOJAETCSI B apOUTpPaKHbBII Cyl, TIPUHSIBIIUNA JaHHBIA
CyIeOHBII aKT, TUIIAMU, YIaCTBYIOIIIMMHU B Jiejie, B CPOK, HE TIPEBbHIIIA-
FOIIUIA TPEX MECSILIEB CO THS MOSIBICHUS WU OTKPBITUSI 0OCTOSITENIBCTB,
SIBJISTIOLIUXCSI OCHOBAHMEM TMePecMOoTpa Cy1Ie0HOTO aKTa.

3asBiIeHNE O IEPeCMOTPE BCTYMUBILIETO B 3aKOHHYIO CHIIY Cyae0-
HOTO aKTa M0 HOBBIM WJIM BHOBb OTKPBIBIIMMCST OOCTOSITEIbCTBAM ap-
OUTpaXHBII Cyl paccMaTpUBaeT B CyIeOHOM 3acelaHUU B CPOK, He TIpe-
BBIIIAIOIIMIA MecsI1Ia CO THS €T0 TIOCTYTIICHUST B apOUTPaskHBIN Cy/I.

3agBuTeNb U APYrUe Julla, y4acTBYIOUIME B Jeje, U3BEIIAIOTCS O
BpEeMeHU 1 MecTe cyaeOHoro 3acegaHusi. HesiBka Hamiexaiium odpa-
30M U3BEIIEHHBIX JINII HE SIBJISIETCS] TPETISITCTBUEM [IJIST PACCMOTPEHUS
3asIBJICHUS.

Ilo pe3ynbratam paccMOTpPEHUSI 3asIBIEHUSI O TIEPECMOTPE BCTYITUB-
IIMX B 3aKOHHYIO CWJIY pellleHus, CyIeOHOro MpruKas3a, MoCTaHOBJICHMUS,
OTIpeNIeJIEHNST IO HOBBIM WJIM BHOBb OTKPBIBIIUMCSI OOCTOSITEIbCTBAM
apoumpasxcuolil cyo:

* MPUHUMAET pEelIeHUE, TTOCTAHOBJIEHNE 00 YIOBJIETBOPEHUN 3asiBJie-
HUS ¥ OTMEHE paHee MPUHSITOTO UM CyAeOHOTO aKTa IO HOBBIM WJIN
BHOBb OTKPBIBIIIMMCSI OOCTOSITEIbCTBAM;

* BBIHOCUT OIlpefiesieHre 00 0TKa3e B YIOBJIETBOPEHUM 3asIBJICHUSI.

B ciyyae oTMeHBI cyieOHOTO aKTa MO HOBBIM WJIWM BHOBb OTKPBIB-
mumMcs 006CTOATEeNIbCTBAM AEJI0 MOBTOPHO PacCMaTpPUBAETCST TEM XKeE ap-
OUTPaXKHBIM CyI0M, KOTOPbIM OTMEHEH paHee MPUHSITHIN UM CyIeOHbII
aKT, B mopsiake, ycraHoBieHHoM AITK PO,



Mnasa20. MPOU3BOACTBO B APBUTPAXAX
(TPETENCKUX CYOAX)

§ 1. Ilonamue, cywnocmo, npagogvle 0CHO8bL apoumpaxyica (mpemeiickozo
pasbupameavcmea)

§ 2. Ilpouzeéodcmeo no deaam 06 ocnapusanuu peuweHuil mpemeiicKux cyooe
§ 3. Ilpouszeoocmeo no deaam o évloaue UCHOAHUNICALHBIX AUCITO6 HA
npuHyoumeavHoe UCnOAHeHUe pelleHUll mpemelicKux cyoos

§1. MNOHATUE, CYLLHOCTb, MPABOBbIE OCHOBbI APEUTPAXA
(TPETEUCKOI'O PASBEUPATEJIbCTBA)

Tpereiickue cymbl, Kak Cya TPETbUX JIUII, ObLIA U3BECTHHI APEB-
HeMy PUMCKOMY M PyCCKOMY IIpaBy. B coBeTckuii mepuos Haiei
CTpaHBI IeSITeJIbHOCTh TPETEHCKUX CylOB OblJIa Hepa3BuTa. Ilepexon
Poccun x ppIHOYHOII SKOHOMUKE BBI3BaJl HEOOXOAUMOCTDb Pa3BUTHS
aJIbTePHATUBHBIX CIIOCOOOB 3alIUTHI IPaXAAHCKKX IIpaB TpaXkIaH 1 op-
raHu3aluin.

ApOuTpaxu (TpeTeiicKue Cyabl) He SIBJISIOTCS TOCyIapCTBEHHBIMUI
cylaMM M He BXOIST B CyIeOHYIO0 CUCTEeMY rocymapcTBa. Tpereiickue
cyanl B Poccuiickoit @enepaliii He COCTaBISIIOT CAMOCTOSITEIbHYIO CH-
CTEMY CYIOB M Y HIX HET BBIIIECTOSIINX CyAeOHBIX MHCTAHITHIA.

JeaTeNbHOCTh TPETEUCKUX CYA0B peryaupyercsa 3aKoHOM 00 apou-
Tpaxe. B HUX MO corjalleHNuIo CTOPOH MOTYT IepeaaBaThCsl CIIOPhI
MEXKIY CTOPOHAMHU T'PakIaHCKO-TIPaBOBBIX OTHOIICHMI, €CJIM MHOE He
MPeayCMOTPEHO (heaepalbHbIM 3aKOHOM.

Bo3moxcrnocmo nepedauu deaa ¢ apoumpasic o6ycaosaena:

* HaJW4YMUEM CITOpa O TIpaBe;
* yJacTHMEM B IIPaBOBOM KOH(MIMKTE CyOBEKTOB I'pakAaHCKO-IIPaBO-

BbIX OTHOLLIEHUIA

* OTCYTCTBHEM 3aKOHOAATECILHBIX OTPaHUYCHUI Ha Tiepeaady OTOeTb-

HBIX KaTEerOpHUii CIIOPOB B apOUTpax (TpeTeiickoe pa3oupaTeIbCTBO).

Crenyer TakKe yYUTBIBAaTh, UTO OTAC/IbHBIE CIIOPhI (BO3ZHUKIINE IIPU
OCYIIECTBJICHUM BHEITHETOPTOBBIX M MHBIX MEKIYHAPOIHBIX 9KOHOMU-
YECKHUX CBS3EH, B CBSI3U C OCYIIECTBIEHUEM MHOCTPAHHBIX MHBECTULIMI
Ha Tepputopun Poccuiickoii @enepaiiiy 1 HEKOTOPbIE APYTUe) MOTYT
paccMaTpuBaThCs B MEXKIYHAPOIHOM KOMMEpUYeCcKoM apoutpaxe. Jes-
TEJILHOCTh MEXIYHAPOIHOI0 KOMMEPUYECKOTO apOuTpaxka peryjampyer
3akoH P® ot 7 utonsg 1993 1. Ne 5338-1 «O MexkmyHapOIHOM KOMMepYe-
CKOM apOuTpaxe». DTUM 3aKOHOM yCTAaHABIMBACTCS IBA ITOCTOSTHHO
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JNENCTBYIONIMX TpeTeCKMX cyaa — MeXIyHapoaHbIii KOMMEPUYECKU A
aponTtpaxubeit cyn (MKAC) m Mopckast apouTpaxkHast KOMUCCHS
(MAK) nipu ToproBo-npombliiieHHOM najate PD.

Kpome Toro, corinacHo 4. 6 ¢t. 1 3aKkoHa 00 apOouTpaxke MOpsIIOK
paccMOTpeHUsl CMOPOB B 00JacTU NMpodecCuOHaIbHOTO COpTa U
CIOpTa BBICIIUX JOCTUKEHUI ycTaHaBIMBaeTcsl dhenepalbHbIM 3aKO0-
HoM. Hampumep, B coorBeTcTBUM C 4. 5 cT. 15 3akoHa PD ot 7 utonsa
1993 r. Ne 5340-1 «O ToproBo-npoMBIIIJICHHBIX ITayiaTax B Poccuiickoii
®enepanu» pu ToproBo-npombliiieHHO# nanate Poccutickoii Pe-
nepauuu 6611 coznan CropTUBHBIA apouTpax’.

HexoTopsie BOIIPOChl CIOPTUBHOTO MpaBa HE MOTYT OBITh OTHECEHBI
K BeJIEHUIO CyJ0B 1 apouTpaxeii B Poccuu. Takue nena paccMaTpuBa-
1o1cs B CriopTUBHOM apoutpaxHoM cyze B I. Jlozanne (Ll seituapus)>.

B 11e;10M Bo MHOTHX cTpaHax Mupa 1 B Poccuu HabmomaeTcst TeHaeH-
LIMST CO3JaHUS CIIeLIMAIM3UPOBAHHBIX apOUTpaxkeit (TpeTelCKUX CyI0B)
IO pa3pelIeHUI0 OTAEIbHBIX KaTeTOPUil e (CTIOPOB MEXIY OTAE/Ib-
HBIMU CYOBEKTaMM MPEANTPUHUMATEIBCKOW MM TTPpoheCCUOHATBLHOMN
JeSITeIbHOCTU, OTAEJIbHBIMU CYObEKTaMU MPEANPUHUMATENBCKON MO0
npodeccUoHaIbHON NesITeIbHOCTH U MOTPEOUTENSIMU OKa3bIBaeMbIX
WMU TOBapOB (paboT, YCIIYyT), MEXIYy TAKUMU CYOBEKTaMU U PETYISITOP-
HBIMU opraHaMu)’. B CBA3M ¢ M3I0XEHHBIM Pa3/INyYaloT:

* apOUTPpaX BHYTPEHHUX CIIOPOB (apOUTpaxk, He OTHOCSIIUIACS K MEXK-
JYHApOJTHOMY KOMMEpPUYECKOMY apOUTpaxy) — apOUTpaxk, K KOTOPO-
My MpuMeHsieTcsl 3aKOH 00 apOuTpaxe;

* MeXIyHapOIHbIII KOMMEpUECKU apOUTpaK — apouTpax, K KOTOpo-
My ripuMensieTcst 3akoH PD ot 7 utonst 1993 roma Ne 5338-1 «O mex-
JlYHapOJTHOM KOMMEpPUYECKOM apOuTpaxke»;

* apOUTpaX OTAETbHBIX KATETOPUIl CIIOPOB (PEeTyaupyeTcs creluaib-
HBIMU 3aKOHaMun)*.

CoryiacHo 3akoHY 00 apOuTpaxe MOTryT 00pa30BbIBATbCS CIEIY-
fO11IME GUAbL MPemelicKux cy008:

* TIOCTOSIHHO JIEMCTBYIOIINE apOUTPaXKHbIE YUPEKICHUS;

* TpeTeiicKue Ccy/bl, 00pa30BaHHbIE CTOPOHAMM JIS pa3pelieHrs] KOH-
KPETHOTO criopa (Tak Ha3blBaeMbl€ PA30BbIE CY/IbI).

B ocHOBHOM pa3BUTHE MOJYYUSIU TOCTOSTHHO IEMCTBYIOIIUE CYIIbI.

CM. Takxe: cT. 52 3akoHa 00 apoutpaxe; n. 8 IlosoxeHuns: o MexXayHapoIHOM
KOMMEPUYECKOM apOUTpakHOM cyne Ipu ToproBo-npomeliiiieHHoi nanate PD.
Cwm. onpo6Hee: CriopTuBHOe TIpaBo Poccuu: yaeOHUK JIJIsI MarucTpoB / OTB. pell.
I.W. Porauesa. M., 2016. C. 501-507.

Cwm., Hartpumep: Moxos A.A. O TpeTelCKUX Cylax caMoperyJInpyeMblX OpraHu3a-
LMt // ApOUTpakHBIN 1 rpaxaaHckuii mpouecc. 2014. Ne 10. C. 42—46.

Kak Ha HalMOHAJIbHOM, TaK U Ha MEXIYHapOIHOM YPOBHSIX; MTOKa He MOJY4MII
JOJKHOTO 3aKOHOATEeIbHOTO 3aKperyieHus B Poccun.
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ApOutpax (Tpereiickoe pa3oMpPaTebCTBO) — IIPOLIECC pa3pelleHus
cTiopa TPETEUCKUM CYIOM W TIPUHSITUS PEIIEHUST TPETEUCKUM CyIOM
(apOuUTpaKHOIO pelIeHHsT).

ITon TpereiickKuM cy0M TTOHUMAIOT €AUHOJUYHOTO apOUTpa UK
KOJUIETUIO apOUTPOB.

ITocTosHHO JeiicTBYIOEe apOUTPAKHOE yUpeKIeHHe — ITO MOoApa-
3/ieJieHUe HEKOMMEePUECKO opraHu3aliu, BhITIOJTHSIONIEE Ha TTOCTO-
SIHHOM OCHOBE (DYHKIIMU MO aIMUHUCTPUPOBAHUIO apOUTpaxKa.

AJIMHHHCTPUPOBAHHE aPOUTPAKA — BBIMOJHEHUE TTOCTOSTHHO Aeii-
CTBYIOIIMM apOUTPAXKHBIM yupexIeHueM (QYHKIIUIA 10 OpraHu3aluOH -
HOMY 00eCIiedeHMIO apOuTpaXa, B TOM YHCIIe TI0 00eCTIeYeHUIO TIpOolie-
Iyp BbIOOpA, HA3HAYEHUSI WU OTBOAA apOUTPOB, BENCHUIO IETOMPOU3-
BOJICTBA, OpraHU3alMK cOOpa U pacrpeaesieHus: apOUTpaXKHbIX COOPOB,
3a MCKJIIOUYEHUEM HETOCPEACTBEHHO (DyHKIIUI TPEeTeiCKOTO cyna mo
pa3pelieHnIo cropa.

B otHo1IeHUM TpeTelickuX cynoB, 00pa30BaHHBIX [IJIs pa3pellieHUsI
KOHKPETHOTO CITopa, OTCYTCTBYeT afiMUHUCTPUPOBAHNE CO CTOPOHBI
TMOCTOSTHHO JCHCTBYIOIIETO apOUTPAKHOTO YUPEXKIEHMUSI.

[ToctostHHO neiicTByIOIIME apOUTPAKHBIE YUPEXKICHUs, KaK CIEAyeT
W3 OTpeesIeHNsI, CO3MAaI0TCS MPU HEKOMMEpPUYECKUX opraHu3anusx. Pa-
Hee 3aKOHOMATENb HE OTPAHWYMBAIT BO3MOXHOCTh CO3MAaHUST TPETEUCKUX
CYJIOB UCKJIIOUUTEIbHO MPU HEKOMMEpPUYECKUX opraHusanusix. [locro-
STHHO JENCTBYIOIEe apOUTPpaKHOE YUpPEXIeHUE BIIPABE OCYIIECTBISATh
CBOIO JESATEIBHOCTh MTPU YCIOBUYU MOJTYYEHUSI HEKOMMEPUYECKOI opra-
HU3alMeR, MPpU KOTOPOW OHO CO3MaHO, MpaBa Ha OCYIIECTBJICHUE
(byHKI1IMIT TOCTOSTHHO AEMCTBYIOINIETO apOUTPAXKHOTO YUPEKIACHUs, TIpe-
nocrapisieMoro aktom Ilpasurenbcrsa PO,

MexayHapoaHbIi KOMMEpUYECKUiA apOUTpakHbIii cya u Mopckast
apbuTpaxHasi KoMuccHs mpu ToproBo-mpoMBIIIIJIeHHOU najate PO
OCYIIECTBISIIOT (DYHKIIMHU MOCTOSIHHO AEWCTBYIOUIETO apOUTPAKHOTO
yupexneHus 6e3 HeoOXonuMocTu TipenoctasieHust [IpaBuTebCTBOM
P® npaBa Ha ocyiecTBieHe QYHKIMI MTOCTOSTHHO ASHCTBYIOLIETO ap-
OUTPaXKHOTO YUPEXKICHUS.

TTocTosiHHO AeiicTBYIOIIE AapOUTPAKHBIE YUPEXKICHUSI HE MOTYT ObITh
00pasoBaHbl eaepabHbIMU OpraHaMM TOCY/IapCTBEHHOM BIACTH, Opra-
HaMU TOCYJapCTBEHHOM BJacTU cyobekToB PD, opranaMu MeCTHOTO ca-
MOYTMpPaBJIEHUSI, TOCYIAPCTBEHHBIMU U MYHUIIUTTAIbHBIMU YUpeEXKIe-
HUSIMU, TOCYIapCTBEHHBIMU KOPIIOPAIIUSIMU, TOCYTaPCTBEHHBIMU KOM-

Cwm. noapoo6Hee: IMocraHosnenue IpaButensctBa PD ot 25 mionst 2016 r. Ne 577
«O06 ytBepxxaeHuu [1paBui npenocTapieHus MpaBa Ha OCyIeCTBIeHUe BYHKIMI
TMOCTOSTHHO JICWCTBYIOIIEr0 apOUTPaKHOTO yupexneHus: u [1onoxeHust o 1enoHu-
POBaHWY MPABWJI TTOCTOSTHHO NIEWCTBYIONIETO apOUTpaskHOTO yupexneHus» // C3
P®. 2016. Ne 27 (u. I1I). Cr. 4478.
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MaHUSIMU, TTIOJIMTUYECKMMU TIApTUSIMU, PETUTUO3HBIMU OpraHU3alusIMU,
aJIBOKaTCKUMU 00pa30BaHUSIMU, HOTApUATbHBIMU TaJlaTaMU.

HexommMmepueckass opraHu3anus, Mpyu KOTOPOM CO3aaeTcs MOCTO-
SIHHO JEHCTBYIOlIee apOUTpakHOE YUpeXKAeHUe, JOJKHA COOTBETCTBO-
BaTh CJIEAYIOIIUM mpeto8anusim:

* MMETb MPpaBUJIa MOCTOSIHHO AEHCTBYIOLIETO apOUTPAXKHOTO YUPEKIe-
HUS, COOTBETCTBYIOLIME TpeOOBaHUSAM 3aKOHa 00 apOuTpaxe;

* WMETh CIIMCOK apOUTPOB, COOTBETCTBYIOIIMX TpeOOBaHUSAM 3aKOHa
00 apbuTpaxe;

* MPEICTaBIATh B YCTAHOBJICHHOM IIOPSIIKE ITOCTOBEPHYIO MH(MOpMa-
LI1MI0 0 HEKOMMEpUYeCKOI opraHu3aluu, Ipyu KOTOPOi CO30aHO I10-
CTOSTHHO JIEHCTBYIOIEe apOUTPaKHOE YUPEXKICHUE, U €€ YIpPeaUuTe-
JIsIX (y4acTHUKaX);

* MMETh 3aCIyXXEHHYIO peryTalllio, MTO3BOJISIONIYI0 O0ECTIEYUTh BHICO-
KW ypOBEHb OpraHU3alMy JeSITeIbHOCTU TIOCTOSIHHO AEHCTBY-
FOIIIETO APOUTPAXKHOTO YUPEKACHUS.

ITpaBo Ha ocymiecTBieHUE (PYHKIIMIA TOCTOSSHHO AEHCTBYIOIIETO ap-
OUTPaXKHOTO YUpexKaeHUs IpeaocTapisieTcs: aktom IIpaBurenbcTa PO,
NPUHUMAEeMbIM B YCTAHOBJIEHHOM UM MOPSAKE, HA OCHOBAaHUHU PEKO-
MmeHnayu CoBeTa Mo COBEPIIIEHCTBOBAHMIO TPETEMCKOIO pa3oupaTeib-
ctBa'. COBET IO COBEPIIEHCTBOBAHUIO TPETEHCKOTO pa3dupaTe bCTBa’
MNOAroTaBIMBAET PEKOMEHIALMU O MPedOCTaBIeHUU UIU 00 OTKa3e B
MpPeIoCTaBICHUY HEKOMMEPUECKOI OpraHu3alnu, IIpu KOTOpoil co3na-
eTCsI MOCTOSIHHO NIEHCTBYIOLIEee apOUTpakHOe yUpexkAeHUE, IMpaBa Ha
ocyliecTBieHUe (DYHKIIUN TTOCTOSIHHO eMCTBYIONIEr0 apOUTPaXKHOTO
YUpeXIeHUs TI0 pe3yJibTaTaM aHaIn3a MPeabsIBIIIeMbIX K TAKUM HEKOM-
MepUYECKNM OpTaHu3alusIM TPeOOBaHUIA.

ITocTosiHHO AeicTBYIONIEE apOUTPAKHOE YUPEXICHUE BIIPaBe OCYy-
LIECTBJISTh T€ BUIBI I€ITEIbHOCTU, KOTOPbIE YKa3aHbl B MpaBUax IMo-
CTOSIHHO JIEMCTBYIOIIETO apOUTPaKHOTO yupexaeHus. TakumMu BUIaMu
NEeSITeIbHOCTU MOTYT SIBJISITCS:

* aIMUHUCTPUPOBaHNE apOUTpaKa BHYTPEHHUX CIIOPOB;

* aIMUHUCTPUpPOBaAHUE apOUTpaxka MEXIYHApPOIHOTO KOMMEPUYECKOTo
apOouTpaxa;

* BBINOJHEHME OTIAEAbHBIX (DYHKUMI 110 aAMUHUCTPUPOBAHUIO apOu-
Tpaxa.

Cwum. monpo6Hee: [Tocranosnenue [IpaButensctBa PO ot 25 wronst 2016 T. Ne 577
«O0 yrBepxxaeHuu [1paBuil npenocrapieHus MpaBa Ha OCylleCTBIeHUe (BYHKIMI
MOCTOSIHHO JICWCTBYIOIIET0 apOUTPaKHOTO yupexaeHus: u [1osoxeHust o 1enoHu-
POBaHMU MPABUJI TIOCTOSTHHO JICHCTBYIOIIET0 apOUTPAKHOTO YUPEKICHUST».

Cwm.: [Tonoxenune o Munuctepcetse octuinu Poccuiickoit Menepannu, yTB. YKa-
30M [Ipesunenta PO ot 13 oktsa6ps 2004 r. Ne 1313; [MonoxeHne o OpsiiKe Co-
3naHus U aesiteibHocTH CoBeTa Mo COBEPIIEHCTBOBAHUIO TPETEHCKOTO pa3dupa-
TEJILCTBA, YTB. puKa3zoM MuHiocta Poccuu ot 13 mtons 2016 1. Ne 165.
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[TocTossHHO AeiicTBYIOIIEe apOUTPaXKHOE YUPEXKIECHUE OCYIIe-

CTBJISIET CBOIO JESITEJIbHOCTb B COOTBETCTBUU C IpaBUIaMU apOUTpaxa,
pa3MelleHHBIMUY Ha CaiiTe MOCTOSIHHO IeMCTBYIOLIEro apOUTPaKHOTO
YUpEXICHUS] B MHGOPMALMOHHO-TEIEKOMMYHUKALIMOHHOM ceTh «MH-
TEpHET» U JETOHUPOBAHHBIMU B YITOJTHOMOYEHHOM (heaepaibHOM Op-
raHe UCIOJHUTEIbHOM BIIACTH.

IIpasuaa nocmosanno deiicmeyrouezo apoumpanicHoz2o yupercoeHus

00.191CHBL CO0EPIHCAMD NOAONCEHUA, NPpedycMampuealouue:
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yKa3aHue Ha 3akoH 00 apoutpaxe u (i) 3akoH PD «O MmexayHa-
POIHOM KOMMEPUECKOM apOUTpaxke» KaK Ha IPaBOBOE OCHOBAHME
OCYIIECTBJICHUS JESITEIbHOCTU TTOCTOSIHHO JEWCTBYIOIIEro apou-
TPaKHOTO YUPEXKICHUSI;

BUIIBI CIIOPOB, KOTOPbIE AAMUHUCTPUPYET MTOCTOSIHHO JCHCTBRYIOIIEE
apOUTPaKHOE yUPEXKIECHUE;

KBaIM(UKAIIMOHHBIE U MHBIE TPEOOBAaHMS K apOUTpaM B paMKax ap-
ouTpaxa, aAMUHUCTPUPYEMOIO MOCTOSIHHO [E€HCTBYIOLIMM apOu-
TPaKHBIM YUpPEXKIEHUEM;

OpPraHM3allMOHHYIO CTPYKTYpY MOCTOSIHHO JAEMCTBYIOIIero apou-
TPaXKHOTO YUpeXIeHUsI, MOpsiAoK (HOPMUPOBAHUSI, TTOJHOMOYUS U
(byHKIIMM KaXI0ro M3 ero OpraHoB, MOJHOMOUYUS U (DYHKIIMM €ro
YIOJHOMOYEHHBIX JIUIL;

KOHKpeTHble (DYHKIIMU MOCTOSIHHO JAEUCTBYIOIIETO apOUTPaKHOTO
YUPEKICeHUS B CBSI3U C aIMMHUCTPUPOBaHUEM apOUTpaxa, BKItoUas
coneiicTBrie B (popMUpPOBAHUM COCTaBa TPETEUCKOTO Cy/la, paccMo-
TpEeHUE OTBOAOB, OPraHMU3aALMI0 OOMeHa KOPPECTIOHIAEHIIMEN U CO-
CTSI3aTEIbHBIMM JIOKyMEHTaMM, BelEeHUE NEeIONMPOU3BOACTBA U Xpa-
HEHMe MaTepuajoB Jeja, MPUeM JEHEXHBIX CPEICTB Ha TOKPBHITHE
pacxolloB, CBSA3aHHbBIX C AIMUMHUCTPUPOBAHMEM apOUTpaxa, BbIIlia-
TOI TOHOPApOB apOUTPaM, U MHBIX PACXOJIOB;

MOPSIZIOK BeEHUS apOUTpaxa;

yKazaHuWe Ha TO, pellieHue KaKWX BOIMPOCOB B paMKax IMPOLELyphl
paspelieHus CIIOpoB BXOAUT B KOMIIETEHIIMIO TPETEHCKOro cyna, a
KaKuX — B KOMIETEHIIUIO TTOCTOSIHHO JICMCTBYIOIIETO apOUTPaKHOTO
yUpeKIeHUS;

MpUMEHUMbIE MpaBuia 0 6eCITPUCTPACTHOCTH U HE3aBUCUMOCTHU ap-
OUTPOB, YCTAaHABJIUBAIOIIIME TaAKXKe TPeOOBaHUs K obecreueHn o oec-
MPUCTPACTHOCTU U HE3aBUCUMOCTHU apOUTPOB;

(bukcupoBaHHBIN pazMep JIOOBIX BUIOB apOUTPakKHBIX COOPOB, B
TOM YMCJIE TOHOPAPHBIX COOPOB, MW TIPaBUJIA UX OTIPEEICHMS;
COCTaB U MOPSIIOK pacrpeieieHus: apOUTPaKHbIX PACXOJIOB;
MOPSIIOK MPUMEHEHUsI MPaBW YYpPeXXIEeHUSI-TIPaBONpPEeeMHUKA T10
OTHOIILIEHUIO K 3aKJII0YEHHBIM paHee apOUTPaKHbIM COTJIAIIEHUSIM U
HayaToOMy paHee apOuTpaxy (eciy MOCTOSIHHO NeHCTBYlolee apou-
TPaKHOE YUpeXIeHNE SIBJSIETCS YUpexkIeHUeM-TTPaBOMPEEMHUKOM ).



B cBoM0 ouepenb, nopadok npoeedenusi apoumpaixica 004x3ceH npeoy-
cmampueamo:

* IIOPSIIOK IIPEAbIBICHUSI UICKOBOI'O 3asIBJICHUS] U OT3bIBAa HAa UCKOBOE
3as1BJICHUE;

* TIOPSIIOK MPEIbSIBICHUs BCTPEYHOTO UCKA;

* COCTaB U TOPSIIOK OIUIAThI PACXOJOB, CBSI3aHHBIX C apOUTpaxeM, 1
MX pacIpeaesieHusI MeXIy CTOpOHaMU apOMTpaxa;

* TIOPSIIOK MPEACTaBICHMSI, HAIIPpaBJICHUSI U BPYYEHMS TOKYMEHTOB;

* TIOpsITOK (hOPMUPOBAHUSI COCTABa TPETEHCKOTO Cy/Ia;

* OCHOBaHUS U ITOPSIIOK pa3pelieHs 3asBIeHIT 00 0TBOIE apOUTPOB;

* OCHOBAHUS W MOPSIIOK MpeKpalleHus MOJJHOMOUUI apOUTPOB U 3a-
MEHBI apOUTPOB;

* CpOK pa30MpaTeIbCTBa;

* TIOPSIIOK MPOBEAEHUS CIylIaHuil 1 (Win) pa3doupaTesibcTBa Jejia Ha
OCHOBAHUM MUCbMEHHBIX TOKYMEHTOB;

* OCHOBaHHUS U ITOPSIIOK IIPUOCTAHOBICHUS WX IIpeKpalleHus: apou-
Tpaxa;

* TIOPSIIOK M CPOKM MPUHSTHUSI, oOPMJICHMUSI M HaIlpaBJIeHUs apOou-
TPaXKHOI'O PELLICHUS;

* TIOPSITOK WCIIPaBJIEHUsI, PA3bsSICHEHUS apOMTPaXKHOTO pEIIeHUST U
MPUHSITUS JOTIOJIHUTEILHOIO apOUTPaKHOTO PELIeHMS;

* TIOJTHOMOYMSI CTOPOH U TPETEeHCKOTo cyla B YaCTH OIpeesieHus T10-
psinKa TIpoBeNeHUs apOuTpaka U KPyT BOIIPOCOB, B OTHOILIEHUU KO-
TOPBIX HE JOITyCKAaeTCsl OTCTYIUIEHUE OT IIpaBWJI apOuTpaxa WIM MX
YTOYHEHUE ITyTeM 3aKJIIOUEeHHsI COTJIAIIeHUsI CTOPOH U (MJIn) TIPUHSI-
THSI TIPOIIECCYaIbHOTO aKTa TPETEHCKOro cyaa.

OtnenbHble 0COOEHHOCTHY YCTaHOBJIEHBI 3aKOHOM 00 apOUTpaxKe ISl
MpaBUJI apOuTpaXa KOPIOPaTUBHBIX CTIOPOB.

Cratba 11 u ap. 3akoHa 00 apOuTpake 3akperisieT TpedoBaHUS K
apouTtpaM (TpeTeiCKUM CYIbsIM), KOTOPbIE MOTYT OBITh N30paHHBIMU
WJIM Ha3HAYEHHBIMU. DTO IeecriocoOHOoe (hU3MUecKOoe JIMIIO, CITOCOOHOe
0o0ecIeunTh OECIpUCTPACTHOE pa3pelleHre cropa, IpsMoO WINM KOC-
BEHHO HE 3aMHTEPECOBAHHOE B MCXOJIE JIeJia, SIBJISIONIeeCs] He3aBUCH -
MbIM OT CTOPOH U JIaBlliee Coriacue Ha UCIIOJIHEHWE 00SI3aHHOCTEM Tpe-
TEHCKOIO CYIbM.

Tpereiickuit cyabsi, pa3dpelialolii Cop eAMHOJINYHO, OOJXKEeH
HMMETH BBICIIIEE I0pUINYECcKOe oOpa3oBaHue. B ciryyae KoJuiernajJbHOIO
paspelieHust Criopa BhICIIee IopruanvYeckoe 00pa3oBaHue T0KEH UMETh
XOT$1 Obl OIUH apOUTp.

TpeboBaHus, IpeabsBIsIeMble K KBATU(PUKALIUU TPETEHCKOTO Cy-
bW, MOTYT OBITh COTJIACOBAaHbI CTOPOHAMU HEMOCPEACTBEHHO WJIU
oIpeesieHbl IpaBUIaMU TPETEMCKOro pa3orpareabCTBa.
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ApbOumpom ne mosxcem 6vtmo husuueckoe auuo, ecau:

* OHO HE JOCTUIJIO BO3pacTta 25 JIEeT, SIBJISIETCST HENeeCTIOCOOHBIM JIM00
€ro 1eeCOCOOHOCTh OrpaHNYCHA;

* MMeEeT HeCHSTYIO WM HEeIOoTallleHHYIO CYAUMOCTb;

* €ro MOJHOMOYMS B Ka4eCTBE Cy/IbH, allBOKaTa, HOTapuyca, cjieaoBa-
TeJisd, MPOKYpOpa WM OPYroro COTPYAHUKA ITPABOOXPAHUTEIbHBIX
opraHoB ObLTM MpekpalieHbl B Poccuiickoit Menepalinl B yCTaHOB-
JIeHHOM (beniepaIbHbIM 3aKOHOM TTOPSIAKE 32 COBEPIIEHUE ITPOCTYII-
KOB, HECOBMECTHUMABIX C €r0 ITPO(eCCUOHAIBHOI IeITeIbHOCThIO;

* TAKO€ JIMLIO B COOTBETCTBUU C €0 JOKHOCTHBIM CTaTyCOM, OIIpe/e-
JIEHHBIM (DenepanbHBIM 3aKOHOM, HE MOXKET ObITh M30paHo (Ha3Ha-
YEeHO) apOUTPOM.

CTOopOoHBI apOuTpaxa MOIYT OIPEAEIUTh 110 CBOEMY YCMOTPEHUIO
YUCI0 apOUTPOB (TPETEHUCKUX Cy/eii), KOTOPOE MOIKHO OBITh HEUeT-
HBIM. EC/IM cTOPOHBI He OIpeAesIsIT YMCJIO apOUTPOB, TO JIs pa3pelie-
HUSI KOHKPETHOTIO CIiopa u30uparorcs (Ha3HayarTCs) TpU apOuTpa.

[Topsimok chopMuUpoOBaHUST COCTaBa TPETEHCKOTO Cyaa MPOMNrCcaH B
ct. 11 3akoHa 00 apOuTpaxe, rue 3aKperieHo, 4To (OPMUPOBAHKE CO-
cTaBa TPETEMCKOro cyiaa MpoOU3BOAUTCS IyTeM M30paHusl (Ha3HAYCHUSI)
apOUTpOB.

M30paHue apOUTPOB NMPOUCXOAUT BOJIEU3bsIBIEHUEM CTOpPOH. [Ipu
apObuTpaxe ¢ TpeMs apOUTpaMu Kaxaasi CTOpOHa M30UpaeT OTHOTO ap-
OMTpa 1 aABa HA3HAYEHHBIX TAKUM 00pa30M apOnTpa M30MPAIOT TPEThETO
apouTtpa. Eciiu ctopoHa He u3depeTr apouTpa B TeUeHHUE OJHOTO Mecsilia
10 MOJIyYEHUHU MPOCHOBI 00 3TOM OT APYIOii CTOPOHBI MJIM €CJIM JIBa ap-
OuTpa B TeUEHHE OJTHOTO Mecsiia C MOMEHTa UX U30paHUsl HE T0TOBO-
paTCsl 00 U30paHUM TPEeThero apouTpa, Mo 3asiBJEHUIO 110001 CTOPOHBI
Ha3HauYeHUE MTPOU3BOIUTCS KOMIETEHTHBIM cyaoM. I1pu apourpaxe c
€AMHOJIMYHBIM apOUTPOM, €CJIM CTOPOHBI apOUTpaxka He TIPUIYT K CO-
riaaileHuo 06 u3dbpaHuu apouTpa, Mo Npochde AbOH CTOPOHBI Ha3HA-
YeHME IPOU3BOIUTCS KOMIIETEHTHBIM CYIOM.

ApOUTpPY MOXET OBITH 3asIBJIEH OTBOJI B CJIy4asix HECOOTIOACHUS Tpe-
O0oBaHMIA, TIPETyCMOTPEHHBIX CT. 12 3akoHa 06 apouTpaxe. OTBOL ap-
OUTPY MOXET OBITh 3asBJICH TOJILKO B TOM CJIydae, €CJIM CYLIEeCTBYIOT
00CTOSITENICTBA, BbhI3bIBAIOIIME OOOCHOBAHHbBIE COMHEHUSI OTHOCH-
TEJIbHO eT0 0eCIPMCTPACTHOCTH WJIM HE3aBUCUMOCTH, JIMOO €CIM OH He
COOTBETCTBYET TPEOOBAHUSIM, IIPEAbSIBIISIEMbIM (peepaIbHbIM 3aKOHOM
WIN corjaiieHueM cTopoH. CTopoHa MOXET 3asiBUTh OTBOI apOUTpY,
KOTOpPOTo OHa M30pasia (HazHauMIa) Win B U30paHuM (Ha3HAYEHUN) KO-
TOPOro OHa IMPMHHUMAJIAa y4acTHe, JUIIb 110 OCHOBAaHUSIM, KOTOPhIE
CTaJIu €l U3BECTHBI MOCJie N30paHus (Ha3HAYeHMsT) apOUTpa.

[TorHOMOYMST apOUTpa MOTYT OBITH MPEKPAIIEHBI TI0 COTJIAIICHUIO
CTOPOH, B CBSI3M C CAMOOTBOJIOM apOMUTpa MM OTBOAOM apOuUTpa Mo
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OCHOBAHUSM, MIPEIYCMOTPEHHBIM 3aKOHOM, a TaKXKe B CIydyae CMEpPTH
apouTpa.

B ciryyae, eciin mostHoMO4MsI apOMTpa MpeKpallaloTcs, Ha3HavyaeTCst
3aMEHSIOIINI apOUTP B COOTBETCTBUM C TMpaBUaMU, KOTOPbIe ObLIN
MPUMEHUMBI K HA3HAYeHUIO 3aMEHSIeMOro apouTpa.

ApOuTtpaxu (Tpeteiickue cyabl) He (GDMHAHCUPYIOTCSI TOCYIapCTBOM
KaK CyIbl OOIIeil IOpUCIUKIINYU NN apOUTpakKHbBIE CYIbl, TIO3TOMY B
cT. 22 3akoHa 00 apOUTpaxe OMpeAesIieH COCTaB PAaCcXOIOB, CBSI3aHHBIX
C pa3pellleHreM Cropa B apouTpaxe.

Pacxoovt, ceéazannsie c pazpewenuem cnopa ¢ apoumpasjice, 6KAO4aOM
6 ceba:

* TOHOpaphl apOUTPOB;

* pacxojbl, IOHECEHHbIE apOUTPAMU B CBSI3U C y4aCTUEM B apOUTpaxe,
B TOM YHCJIE pacXOmbl Ha OIIATY Ipoe3da K MECTy PacCMOTPEHUS
cIiopa;

* CYMMBI, OJJIeXKAalllye BhIILIaTe 9KCIIEPTaM U IepPeBOIYMKAM;

* pacxonpl, IOHECEHHBIC apONTpPaMU B CBSI3U C OCMOTPOM M MCCIIEIO-
BaHMEM MUCbMEHHBIX 1 BEIIECTBEHHBIX 1I0KA3aTeJIbCTB 110 MECTY MX
HaXOXIEHMUS,;

* pacxonpl, MIOHECEHHBIC CBUICTEISIMU;

* pacxojbl Ha OIUIATy YCJIYT IIpeACTaBUTes (IIPEACTaBUTENEIT) CTOPOH;

* pacxo[bl Ha OpraHM3alOHHOE, MaTepUalIbHOE U MHOE 00ecIieueHue
apOouTpaxa;

* MHBIC PaCXOJbl, OIIpeAe/IsieMble TPETEUCKIM CYIOM.

PacripenenieHue pacxomoB, CBSI3aHHBIX C pa3pellIeHUeM CIIopa B Tpe-
TEMCKOM cyze, MeXKIy CTOPOHAMHU ITPOU3BOINTCS TPETEHCKUM CYIOM B
COOTBETCTBUHU C COTJIAIIEHUEM CTOPOH, a IIpU OTCYTCTBUHU COTJIallle-
HUSI — IPOIOPLIMOHAJIBHO YIOBIETBOPEHHBIM U OTKJIOHEHHBIM TPebO-
BaHMUSIM.

Pacnipenenenue pacxomoB, CBI3aHHBIX C pa3pellieHUeM CIopa B Tpe-
TEIICKOM CyJe, YKa3bIBaeTCsI B PEeIICHUN WU II0CTAHOBJICHUU TPETeii-
CKOTO cyna.

[TpaBoBoOIi crtop MOXeT OBITH TIepenaH Ha pa3pellleHne apouTpaxa
MPY HAJIMYKUK 3aKJIIOYEHHOI'O MEXIy CTOPOHAMU apOMTPaXKHOI'O COIJIa-
HICHUSI.

ApOuTpazKHOe corjanieHie — COoIJIallleHre CTOPOH O Tepeaadye B ap-
OUTpax BCEX WIM OIpeAe/IEeHHBIX CIIOPOB, KOTOPhIe BOZHUKIIM WIIM MO-
I'YT BO3HUKHYTb MEXIY HUMU B CBSI3U C KAKMM-JINOO KOHKPETHBIM I1pa-
BOOTHOIIIEHWEM, He3aBUCHMO OT TOTO, HOCUJIO TaKO€ ITPaBOOTHOIIIEHNE
JIOTOBOPHBII XapaKTep WX HET.

Takoe coriaiieHue o043aTeJbHO JTOJIKHO OBITh B IIMCbMEHHOM
dopme. DTO MOKET OBITh OTIETBHBIN TOKYMEHT, TTOAITMCAHHBIN CTOPO-
HaMU, TUOO OHO MOXKET OBITh 3aKJII0YEHO IMyTeM OOMeHa IMMChbMaMHM, CO-
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OOIIIEHUSIMU IO TeJIeTaiIly, Tejerpady Win ¢ UCIOJb30BAHUEM APYTUX
CPENICTB JIEKTPOHHON UM UHOM CBSI3U, OOECTIeYMBAIONIMX (PUKCALIUIO
TaKOro COTJIallleHUs], U B HEM 00s13aTeIbHO TOJKHO COAEePKAThCs MOJI-
HOe HaMEHOBaHUe apOuTpaxa (TpeTeiickoro cymua).

ApOUTpaxxHOe COoTJallleHe MOXET ObITh 3aKJIIOYEHO B BUIE apOu-
TPaXKHOI OrOBOPKHU B IOTOBOPE WM B BUJE OTAEIBHOTO COTIAILICHUSI.

Cchuika B IOTOBOpPE Ha IOKYMEHT, Co/iepKallliii apOUTpaKHYIO Oro-
BOPKY, MPEACTaBIIsIeT COO0I apOUTpakHOE corjalieHre, 3aKI0UeHHOe
B MUCbMEHHOU hopMe, NMPU YCITOBUM, YTO YKa3aHHAs CChLIKA MO3BO-
JISIET CUUTATh TAaKyl0 OTOBOPKY YaCThIO IOrOBOPA.

ApOUTpaXXHOE COTJIallIeHNEe MOXKET OBITh 3aKJTI0OUYEHO CTOPOHAMU B
OTHOILIEHUH BCEX WIM OMNpeesIEeHHBIX CITIOPOB, KOTOPbIE BOBHUKIMN WU
MOTYT BO3HUKHYTh MEX/IY CTOPOHAMM B CBSI3M C KAKUM-JIMOO KOH-
KPETHBIM TTPABOOTHOIIICHUEM.

ApOuTpaxKHoe corjiallieHne B OTHOUIEHUHU CIIopa, KOTOPbI HaXo-
JIUTCSI HA pa3pellieHUU cyaa oolel IpUCIUKIIMYA U apOUTPaskHOTO
cyla, MOXeT OBITh 3aKJIFOUE€HO 10 MIPUHSITHUS PEIIEHUS 10 CITOPY KOMIIe-
TEHTHBIM CYIIOM.

B coorBercTBuM ¢ 4. 3 c1. 3 I'TIK P® no cornaiieHnio CTOPOH IO~
BEIOMCTBEHHBII Cyy CTIOp, BOSHUKIINI 13 TPaXkIaHCKO-TIPABOBBIX OT-
HOILIEHU, 10 IPUHSATUS CYJOM TePBOM UHCTAHIIMU CYIeOHOro nocra-
HOBJIEHMSI, KOTOPBIM 3aKaHYMBAETCS PACCMOTPEHUE TPaXKIaHCKOTO
JieJia TI0 CYIIeCTBY, MOXET OBbITh TIepelaH CTOPOHAMM Ha pacCMOTpPEeHUE
apouTpaxa (Tpereiickoro cyaa), ecim mHoe He npeaycmorpeHo I'TTK
PD u penepanbHbiM 3aKkoHOM. Takoe mpaBo MpegycMOTPEHO U 4. 6 CT. 4
AIIK PO.

B takux ciayvasix cyn o61ieil IopuCAMKIUY UM apOUTPaKHBIN Ccy
BBIHOCUT OTlpesiesieHre 00 OCTaBIeHUM 3asiBIeHUs] 6€3 pacCMOTPEHMUS
(cT. 222 TTIK PO u . 54. 1 cT. 148 AIIK PD).

Pazbupameavcmeo dea ocyuwecmeasemca Ha 0CHOBAHUU NPUHUUNOG:

* HE3aBUCHUMOCTHU U OECTIPUCTPACTHOCTHU TPETEMCKUX CYCii;

* JIUCTIO3UTHUBHOCTH;

* COCTA3aTeJIbHOCTH CTOPOH U PABHOTO OTHONIEHHUS K CTOPOHAM;
* KOH(MUIEHIMATBHOCTH.

BoabHCTBO MPUHIUIIOB apOUTpaa SIBJISIIOTCSI OOUIUMU C TIPUH-
LIMTIaMU OTIIPaBJIEHUS MPABOCYAUS MO rpaxaaHcKuM aejaMm. OcoObiit
MHTEpEC MPeACTaBIseT MPUHLIMIT KOH(GUIESHIIUMATIbHOCTH, COIJIACHO KO-
TOPOMY pa30UpPaTEIbCTBO ejia B apOUTpaxe siBasieTCs] KOH(MUASHIU-
JIbHBIM, CJYLIAHUE MTPOBOJUTCS B 3aKPbITOM 3acenanuu. Mndbopmanus
0 PaCCMOTPEHUH JiejIa, O COCTaBe CTOPOH, O CYIITHOCTU CIIOpa U Pe3yJib-
TaTtax ero pacCCMOTPEHUS SIBJISIETCS 3aKPbITOU. APOUTPBI, COTPYAHUKHU
TMOCTOSTHHO JEWCTBYIOIIETO apOUTPaXKHOTO YUPEXIeHNUs He BIpaBe pa3-
[J1alllaTh CBEJIEHUS, CTaBIIME UM U3BECTHBIMU B X0/ie apOuTpaxa, 06e3
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corylacusi ctopoH. Kpome Toro, apouTp He MOAJEXUT A0IPOCYy B Kaye-
CTBE CBUJIETENISI O CBEJIEHMSIX, CTABIIMX €My U3BECTHBIMU B XOJi€ apOu-
Tpaxa.

IMpuHuMn KOHGUICHIMATBLHOCTU OTINYAET apOuTpax (TpeTercKuit
CyJ) OT rocyaapcTBeHHbIX cynoB. Ecinu B cyne obuieit IopucaAuKIm 1
apOUTpaXKHOM CyJie Jiejla pacCMaTPUBAaIOTCsl, KaK MPaBUIO, B OTKPHITOM
CylIeOHOM 3acelaHnM, C JOCTYTIOM IMOCTOPOHHUX JIUII, TO B TPETEHCKOM
CyIe B COOTBETCTBUM ¢ 4. 1 cT. 21 3aKoHa 00 apOUTpaxe AeI0 paccMa-
TPUBAETCS B 3aKPBITOM 3aCE€AaHNU, €CJIU CTOPOHBI HE TOTOBOPUIIUCH 00
WHOM.

B apOouTpaxe mjs1 paspelieHuss KOHKPETHOTO CIiopa CTOPOHBI MOTYT
M0 CBOEMY YCMOTPEHUIO TOTOBOPUTHLCS O MecTe apOuTpaxka Uiu IMo-
psinke ero onpeneieHusi. [Ipy oTCyTCTBUUM TaKoil TOTOBOPEHHOCTU Me-
CTO apOMTpaxka OIMpeAesaeTcs TPETeHCKUM CYIOM C YI4eTOM O0CTOsI -
TEJIbCTB JieJia U yao0cTBa CTOPoH. TpeTelickuil cya Takke MOXET, eclu
CTOPOHBI HE JOTOBOPUINUCH 00 MHOM, COOpaThesl B JIOOOM MeCTe, KOTO-
poe OH TTOCUMTAeT HaIJIeKAIIUM JIST TIPOBEACHUS COBEIAHUST MEXITY
apOUTpaMu, 3aciIyllIMBaHUsI CBUJETENCH, SKCMEePTOB WK CTOPOH JUOO0
JUIS1 OCMOTPA TOBApOB, IPYTrOoro UMYILIECTBA WY TOKYMEHTOB.

CTOpOHBI TaKXe MOTYT IO CBOEMY YCMOTPEHMIO JOTOBOPUTHLCS O
SI3bIKE WJIM SI3bIKAX, KOTOPbIE OYIyT MCMOJb30BaTLCS B XO/I€ apOUTpaxa.
ITpu OTCYTCTBUM TaKO¥ JOrOBOPEHHOCTU apOUTpaxk BeleTcsl Ha pyc-
CKOM $I3bIKE.

HcTteln uznaraer cBou TpeOOBaHUS B UCKOBOM 3asiBJEHUU, T1e
TIOJIKHO OBITh YKa3aHO:

* JlaTa MCKOBOTO 3asIBJICHUS;
* HaMMeHoBaHus (dbaMuivs, UM M B cilydyae, €clii MMeeTcsl, OT-

YeCTBO) U MECTO HAXOXIEeHUs (IMPOKMBaHUS) CTOPOH apOUTpaxa;

* 000CHOBaHME KOMIIETEHIIMN TPETEMCKOTO Cy/a;

* TpeOOBaHUS UCTIIA;

* 0OCTOSITENIbCTBA, HA KOTOPBIX MCTEIl OCHOBBIBAET CBOM TPEOOBAHUS;

* JI0Ka3aTeJIbCTBA, MOATBEPXKIAIONINE OCHOBAHUS MCKOBBIX TpeOoBa-
HUW;

* 1IeHA UCKa;

* TepevyeHb TMpUuiiaraeMbiX K HCKOBOMY 3asIBJICHUIO JOKYMEHTOB U

MHBIX MaTepUAJIOB.

HckoBoe 3asiBfieHHe MOANMUCHIBACTCS] UCTLIOM WM €TO MpeACTaBUTe-
JneM. B ciyudae, eciiu MckoBoe 3asiBIieHUE TTOAIKMCAHO TPEACTaBUTEIEM
UCTIIA, K UICKOBOMY 3asIBJIEHUIO MpUJIaraeTcs 10BepeHHOCTh WU UHOM
YIIOCTOBEPSIIONINIA TOTHOMOYHS TTPENCTABUTENS TOKYMEHT.

OTBeTYMK BIpaBe MPeACTaBUTh UCTIY U (ecIu MTPUMEHUMO) TpeTeli-
CKOMY cymy (B TOM 4HCJIe Yepe3 TTOCTOSTHHO NeMCTBYIOIIEe apouTpaxk-
HOE yupexXeHHe) OT3bIB Ha MCKOBOE 3asiBJIeHHUE, U3JI0KMB B HEM CBOU
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BO3paXXEHUS MPOTUB UCKA, B TTOPSAKE U CPOKU, KOTOPbIE MPEAYCMOT-
PEHBI TTPAaBWJIAMU apOUTpaxa.

ITo obuieMy mpaBuly OTBETUYUK TaKXKe BIIPABE MPEAbSIBUTH UCTILY
BCTPEYHBIN UCK.

B 1011 Xe ctannum coObuparoTcss JOKYMEHTBI U UHbIE MAaTEPUAIIBI,
MPUHUMAIOTCS] O0ECTIEUUTENbHbIE MEPHI M HA3HAYAIOTCS 9KCIIEPTUBI.

Kaxnast cropoHa qoKHA T0Ka3aTh Te OOCTOSATENbCTBA, HA KOTOPHIE
OHA CCBIJIAETCSI KaK HA OCHOBAHUE CBOMX TPEOOBAaHUI M BO3PaXKEHUN,
MO3TOMY K NICKOBOMY 3asIBJICHUIO HEOOXOIUMO MPUIIOXKUTD T0KA3aTEb-
CTBa U MHbIE MaTepuasbl, UMeIOIIMe 3HaUeHue 11 Aeja. OTBEeTUUK,
€CJI Y HETO UMEIOTCS BO3PaXXeHUsI MPOTUB MCKa, TOIXKEH TaKXKe MPero-
CTaBUTh B CyJ A0KA3aTeIbCTBA U WHbIE MAaTepUaIbl, 0OOCHOBBIBAIOIIINE
ero Bo3paxeHwusi. TpeTeiickuii cya BIpaBe, €C/d COUTET MPEeACTaBICH -
HbIE T0Ka3aTeJbCTBA HEAOCTATOYHBIMHU, TTPEIJIOKUTh CTOPOHAM IIPEJ-
CTaBUTH JOTIOJIHUTEIbHBIE TOKA3aTEIbCTBA.

TpeTtelickuit cyn MOXET B CTaJAUU MOATOTOBKMU JieJia K CyqIeOHOMY
pa3dupaTeabCTBY MO MPOChOE JII000I CTOPOHBI PACTIOPSIAUTHCS O TIPU-
HSITUU KaKOW-JIMOO CTOPOHOI TaKUX 00ECEUUTEbHBIX MEP B OTHOIIIE-
HUU MPeaMETa CIIopa, KOTOPbIE OH CUMTAET HEOOXOAUMBIMU.

Tperetickuii cyn MOXeT OTpeOOBaTh OT JII0OOI CTOPOHBI MTPEAOCTa-
BUTH HaJJTeXallee o0ecredyeHue B CBS3U C TAKUMU MEPaAMMU.

CornailleHUeM CTOPOH TaK¥ke MOXET ObITh MPEAYCMOTPEHO, YTO A0
(bopMupoBaHUs TPETEHCKOTO Cy/la TTOCTOSTHHO JEHCTBYIOIIEEe apOnTpaK-
HOE y4peXXIeHUE BIPABE PACIOPSAUTHCS O TPUHITUNA KaKOW-TUO0 CTO-
POHOIt 00eCIeunUTETbHBIX MEP, KOTOPbIE OHO CUUTAET HEOOXOAUMBIMU.

Cyn B cTanuy TTOATOTOBKU JIejia K CyaeOHOMY pa30onpaTeIbCTBY MO-
KE€T, €CJIA CTOPOHBI HE TOTOBOPUJIMCH 00 MHOM, HAa3HAYUTh SKCIIEPTU3Y
JUJIsI pa3bsICHEHUS] BO3HUKAIOIINX MPU pa3pelieHUu Criopa BOTIPOCOB,
TPeOyOIIMX CeUaIbHbIX 3HAHUI, U TOTPeOOBATh OT JIIOOOI U3 CTO-
POH TPENCTaBIEHUST HEOOXOAUMBIX TSI TIPOBEACHUS SKCIEPTU3BI TOKY-
MEHTOB, UHBIX MAaTEPUAIIOB UJIU TIPEMETOB.

Ecnu cropoHbl HE TOrOBOPUINCH 00 MHOM, TO CYJl MOXET Ha3HAYUTh
OJTHOTO WJIM HECKOJBbKMX 3KcnepToB. KaHnumarypa skcnepra, a Takxke
BOTIPOCHI, KOTOPbIE JOJKHBI ObITh Pa3bsICHEHBI MPU MPOBEACHUN IKC-
MEePTU3BI, ONIPEAEIISIOTCS CYIOM C YY€TOM MHEHUS CTOPOH.

DKcrepTHOe 3aKJIloueHre TIpecTaBiIsieTcsl B MMCbMEHHON hopmMme.
Eciu cTtopoHbl HE TOTOBOPUIMCH 00 WHOM, TO 3KCIEPT MPHU YCIOBUH,
YTO 00 9TOM MPOCUT JTI00ast U3 CTOPOH UJIU TPETEUCKUIA Cyll CUMTAET 3TO
HEOOXOIUMBIM, TOJXKEH MOCJIE TPEACTABICHUS IKCIIEPTHOTO 3aKIII0Ue-
HUS MPUHSThH YIaCTUE B 3aCETaHUN TPETEUCKOTO Cy/ia, HA KOTOPOM CTO-
poHaM U apOUTpaM MPETOCTABISIETCS BO3MOXKHOCTD 3a7aBaTh 9KCIIEPTY
BOITPOCHI, CBSI3aHHBIE C TTPOBEICHUEM KCIEPTU3BI U MPENCTABICHHBIM
SKCMEPTHBIM 3aKITIOYEHUEM.
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3acemaHue apOuTpaxka cyga IMPOUCXOIUT B COOTBETCTBUU C YTBEPK-
JEHHBIMU TIPAaBWJIAMU W MAJIO YEM OTIINYAETCS OT 3aCEHaHUll CyI0B 00-
el FOPUCIVKIIUY WX apOUTPAXKHBIX CYIOB.

B 3acemaHuu B Xo/ie yCTHOTO CJIyHIaHUS JeJia BeleTcs] POTOKOJI,
€CJIU CTOPOHBI HE TOTOBOPWIINCH 00 NHOM.

TTocne uccnenoBaHus OOCTOSATENBCTB fI€J1a TPETEHCKUM CyIOM MPU-
HUMaeTcsl apOUTpaXkHOE pellleHUe, KOTOPBIM JIeJIO pa3pelaeTcs mo cy-
mectBy. [Ipu apouTpaxe, OCyIIECTBISIEMOM KOJUIETUEH apOUTPOB, JTHO-
00e apOUTpaXKHOE PEIIEHNE, €CIM CTOPOHBI HE JOTOBOPWJIUCH 00 MHOM,
MPUHUMAETCSI OOJIBIIMHCTBOM apOUTPOB.

Pemrenune o0bsIBIsIETCS B 3aceqaHuu TpeTeiickoro cyaa. [1o obimemy
MpaBUJIY YKa3bIBAETCS U OMIAIIAETCS PE3OJTIOTUBHAS YACTh PEIICHUS.
OHa conepKUT BbIBOJIbI TPETEMCKOTO cyaa 00 yIOBIETBOPEHUU WU OT-
Ka3e B YIOBJIETBOPEHUHN KaXKIOTO 3asiBIEHHOTO MCKOBOTO TpeOOBaHMSI.
B pe3orioTUBHOM YacTH TakXke YKa3bIBAIOTCS CYyMMa PacxXolloB, CBSI3aH-
HBIX C pa3pelleHreM CIopa B TPETEMCKOM cyJie, pacripenesieHne yka-
3aHHBIX PACXOJOB MEXIY CTOPOHAMM, a TIPU HEOOXOAUMOCTH CPOK 1
TMOPSIIOK UCTIOJTHEHUSI TIPUHSITOTO apOUTPAXKHOTO PEIICHUS.

3aKkoHOM 00 apOUTpaxe TaKkKe MPeIyCMOTPEH ITOPSIOK YCTPaHEHMUS
HEIOCTaTKOB CyAeOHOTr0 pellleHUs: BBIHECEHNE TOTIOJTHUTEILHOTO pe-
IIEHUS, Pa3bICHEHUE PEIICHUS W UCTTPABJIEHUE OIMOOK.

B ciyuae, ecinu B xone apouTpaxka CTOPOHBI YPETyJIUpPYIOT Criop (Mu-
poBoOe coTjallieHne), TPETEUCKUI Cy/ MpeKpaliaeT TpeTeiickoe pa3on-
paTeabCTBO U IO MPOCHOE CTOPOH MTPUHUMAET apOUTPAXKHOE PEIICHUE
Ha COTJIACOBAHHBIX YCIIOBUSIX.

Tpemeiickuii cyd évinocum nocmanosaenue o npeKpaujeHuu apou-
mpaxca, ecau:

* HCTell OTKA3bIBAETCSI OT CBOETO TPEOOBAHUSI, €CIU TOJTBKO OTBETUMK
HE BBIIIBUHET BO3paXKEHUI MPOTUB MpeKpalleHus apouTpaxka u Tpe-
TEWCKUI Cyll HE TPU3HAET 3aKOHHBII MHTEpEC OTBETYMKA B OKOHYA-
TEJbHOM PACCMOTPEHUM CTIOPA;

* CTOPOHBI JOTOBAPUBAIOTCS O MPEeKPaIlleHUN apoOuTpaxa;

* TPETEUCKWIA Cyll HaXOOWT, YTO MPOJOJDKEHUE apOUTpaxa CTajo He-
HYXXHBIM WJIX HEBO3MOXHBIM, B TOM YUCJIE KOTJa UMEETCS] BCTYyMUB-
1iee B 3aKOHHYIO CUIIY, MIPUHSITOE TIO CIIOPY MEXIY TeMU Xe CTOPO-
HaMHU, O TOM K€ MPEIMETE U IO TEM XK€ OCHOBAHUSIM PELICHUE Cyna
0011Iel IOPUCAUKIINY, apOUTPAXKHOTO Cya WU TPETECKOTo cyaa.

§2. NPOU3BOACTBO MO AEJIAM
06 OCMAPUBAHUN APBUTPAXXHOIO PELLEHNA

Bo3moxHoCTb ocClmapuBaHuA pCIICHUA TpeTeﬁCKOFO cyla 3aBu-
CUT OT COACPKAHUA ap6I/ITpa)KHOI‘O corjiameHus CTOPOH.
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Ecnu cropoHbl cornaiieHus npeaycMoTpsIT, UTO apOuTpaxkHoOe pe-
LIEHUE ISl HUX SIBJISIETCS. OKOHYATEJbHbIM, TO TaKOE pellieHue He Moj-
JnexuT otMeHe. Eciu B apOUTpakHOM COrJlallieHUM He TTPeIyCMOTPEHO,
YTO apOUTpakHOE PEIIeHUE SIBJISIETCSI OKOHYATEJIbHBIM, TO TAKOE pellie-
HUE MOXET ObITh OTMEHEHO M0 OCHOBAHMSIM, MTPEAYCMOTPEHHBIM MPO-
1IeccyabHbIM 3aKOHOATEIbCTBOM.

[Topsinok ocrniapuBaHus pellleHUs] TPETEHCKOTO CyJa B KOMIIETEHT-
HbII Cy/1, pACCMOTPEHUSI KOMIIETEHTHBIM CyJI0M 3asiBJeHUsI 00 OTMEeHe
pelIeHUsT TPETEHCKOTO Cyia U TIPUHATUS pellieHus (onpeneeHus) oo
YIOBJIETBOPEHUU WJIM OTKAa3€ B YIOBJIETBOPEHUM 3asiBJICHUS OTIPEIeisi-
1orcd § 1 1. 30 AITK PO u . 46 T'TIK PO.

OcHnosanus 045 ommeHbl peulenuli mpemeickux cydoe apoumpancHovlm
CY0OM GO3HUKAIOM 8 CAYHASX, eCAU:

1) cropoHa, noaasiiast 3asiBJieHUE 00 OTMEHE PelIeHUsI TPETeCKOTo
cy/a, MPeCTaBUT 10KAa3aTeJIbCTBA TOTO, UTO:

* OJIHA M3 CTOPOH TPETENCKOro COrallleHUs, HA OCHOBAaHUU KOTOPOTO
criop ObLT pa3pellleH TPeTeHCKUM CynoM, He obJianajia ToJHON Jee-
CIIOCOOHOCTBIO;

* TpeTeiicKoe corallleHue, Ha OCHOBAaHUU KOTOPOTO CIOp ObLT pa3pe-
IIEeH TPeTEeHCKUM CYIOM, HEOEWCTBUTEIHHO IO TIpaBy, KOTOPOMY
CTOPOHBI €ro MOAYUHUIIM, a TIPU OTCYTCTBUU TAKOTO YKa3aHUSI — I10
npaBy Poccuiickoit @enepauuu;

* pelleHMe TPETEeNCKOro cya BBIHECEHO MO CIIOpPY, HE MPEIYyCMOTPEH-
HOMY TPETeHCKMM COIJIAllleHUeM WIM He TMOAMagarolieMy Mo ero
YCJIOBUSI, WJIM COAEPXKUT MOCTAHOBJICHUSI 110 BOITPOCAM, BHIXOISIIIUM
3a Mpenesbl TpeTeiickoro coraileHusi. Ecii mocTaHoBleHUST Tpe-
TEHCKOTO Cyla IO BOIPOCcaM, KOTOPbIE OXBAThIBAIOTCS TPETEHCKUM
COrjlallleHuEM, MOTYT OBITh OTIEJIEHBI OT TOCTAHOBJIEHUI 11O BOIIPO-
caM, KOTOpbIe HE OXBaTbIBAIOTCSI TAKUM COTJIAlIEHUEM, MOXET ObITh
OTMEHEHAa TOJIbKO Ta YacTh PEIIeHUsI, KOTOpast COAEPKUT TTOCTAHOB-
JIEHUS TI0 BOITPOCaM, HE OXBAThIBAEMbIM TPETEHCKUM COIJIAlIEHUEM;

* COCTaB TPETEHCKOro cyia Wjiu Mpoleaypa apOuTpaxa He COOTBET-
CTBOBAJI COTJIALIEHUIO CTOPOH WK (heiepaibHOMY 3aKOHY;

* CTOpOHA, NMPOTUB KOTOPOI MPUHSITO pellieHUe TPETeCKOro cyna, He
ObLTa JOJDKHBIM 00pa3oM yBegomjeHa 00 M30paHUM (Ha3HAYCHUU)
TPETENCKMX Cylel WM O BPeMEHM U MeCTe 3acelaHus TPETeHCKOro
cyaa JInbo 1o IPYTUM yBaXUTEIbHBIM TPUYUHAM HE MOTJIa MpeacTa-
BUTb B TPETEUCKUIA CyIl CBOM OOBSICHEHUSI,

2) KOMIETEHTHbII CY/l YCTAHOBUT, UTO:

* CIIOp, PACCMOTPEHHBI TPETEHCKUM CyIOM, B COOTBETCTBUU C (heie-
paJIbHBIM 3aKOHOM HE MOXET OBITh IIPEIMETOM TPETEHCKOTo pa3ou-
paTenbCTBa;
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* pelieHMe TPETEeMCKOTo cylda MPOTUBOPEUYUT MYOJIMYHOMY TOPSAKY
Poccuiickoii @enepanuu. Ecin yacTh penieHus TpETEHCKOro cyna,
KOTOpasi IPOTUBOPEUUT IyOIMuHOMY Topsaky Poccuiickoit @ene-
paluu, MOXeT ObITh OT/e/IeHa OT TOU YacTu, KOTOpasi eEMy He MPOTH-
BOPEYUT, MOXET OBITh OTMEHEHA TOJBKO Ta YacThb PEIIEHUST TpeTel-
CKOTO0 cyaa, KOTopasi IpOTUBOPEUUT MyOJIMYHOMY MOpsiaKy Poccuii-
ckoit Degepalni.

AHaJIOTMYHBIE OCHOBAHUS JJIsI OTMEHBI PELIEHUI TPETENCKUX CyI0B
3aKkperuieHsl ¥ B cT. 421 I'TIK PO.

Pemrenue MexXmyHapogHOro KOMMEPUYECKOTO apOUTpaxka MOXKET
OBITb OTMEHEHO apOUTPAKHBIM CYIOM 110 OCHOBAHUSM, TIPEIYCMOT-
PEHHBIM MeXXAYHapoIHBIM HoroBopoM Poccuiickoii ®enepanuu u de-
JiepaibHbIM 3aKOHOM O MEXIYHAPOIHOM KOMMEPYECKOM apOUTpaKe.

['TIK P®D u AITK P® Borpoc 06 0TMeHE pelleHns TPETEMCKOro cyaa
pelIaloT B OTACIHLHOM BUJIE CYIOIPOU3BOACTBA — IIPOM3BOACTBE 110 JIe-
JlaM 00 OoCITapuBaHUU PELICHUN TPeTeCKUX CYI0B.

[Topsimok momaum 3asiBIeHUsI 00 OTMEHE pelleHUsT TPEeTelCKOro
cyla, colepXaHue 3asiBIeHMUsI 00 OTMEHE pellleHUs TPETeCKOro cya,
MOPSIAOK PACCMOTPEHUS 3asiBIICHUSI 00 OTMEHE PelleHUsI TPETeCKOro
cyna, colepXaHue OIpeneeHus KOMIIETEHTHOTO Cya1a, BBIHOCHUMOTIO
IocCJie paCCMOTPEHUS 3asiBJICHUSI 00 OTMEHE peIIeHUSI TPETEHCKOTO
cyna, B I'TIK P® u AIIK P® nouyru onrHakoBble. B ¢Bsi3u ¢ 3TUM IIpu-
BelleM B KauecTBe MpuMepa MOpsIIOK pacCCMOTPEeHUS 3asiBJIEHUsT 00 OT-
MEHEe pellIeHUs TPETEHCKOro Cy1a B cyaax o0Ieid IOpUCIUKITNH.

Tak, cornacHo cT. 418 T'TIK P® pemieHue TpeTeiicKoro cyna, mpu-
HsiToe Ha TeppuTopun Poccuiickoit denepaiiviv, MOXeT ObITh OCTIOPEHO
CTOpPOHAMH TPETEHCKOIo pa30MpaTeIbCTBa ITyTeM MOJa4YM 3asiBJICHUST 00
OTMEHEe pellIeHUsI TPETEMCKOTO cyla B COOTBETCTBUM co cT. 419 I'TIK
PO.

3asBiieHre 00 OTMEHE pellIeHUs TPETEHCKOro cyna momaeTcs B paii-
OHHBII Cyll, Ha TEPPUTOPUM KOTOPOTO IIPUHSTO PEILIeHNEe TPETEUCKOTo
cyna, B CPOK, HE MPEBBIIAIOIINN TPEX MECSIIEB CO JHS MOJTyUYeHUs
OCMapMBaeMOTO peIIeHUs CTOPOHOIM, OOpaTUBIICICS C 3asiBJICHUEM,
€CJIM MHOE He IPeayCMOTPEHO MEXIyHApOIHbIM qJOoroBopoM Poccuii-
ckoit @enepanuu, deaepaibHbIM 3aKOHOM.

3asgBieHre 00 OTMEHE pellieHNs] TPETEMCKOro cyaa oradynBaeTCs
roCcyIapCTBEHHOI MOILJIMHON B pa3Mepe, MPeayCMOTPeHHOM (heaepaib-
HBIM 3aKOHOM JUISI OTUIATHI 3asiBJICHUST O BblJaye UCITOJTHUTEIBHOTO JIV-
CTa Ha IPUHYIUTEJbHOE UCTIOJIHEHUE PellIeHs] TPETeICKOTOo cya.

®opma 1 coaepKaHUe 3asiBJIEHUs TOKHBI COOTBETCTBOBATh TPe0O-
BaHuUsAM cT. 419 I'TIK P®. Tak, 3asiBieHre 00 OTMEHE pelleHUsl TpeTeii-
CKOTO cyla ToiaeTcsl B MMCbMEHHOM (popMe U TIOATMCHIBAETCS JIMIIOM,
OCITapUBAIOIIMM peIlIeHUE, WX ero IIPEACTaBUTEICM.
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B 3as6aenuu 06 ommene pewenus mpemeiickozo cyoa 004xcHul 0btms
YKazauoL:

* HaMMEHOBAHUE Cyla, B KOTOPHI ITOAaeTCs 3asiBJICHME;

* HaMMEHOBAaHHWE M COCTAaB TPETEMCKOTO cyaa, IPUHSBIIETO PEIlIeHUE;

* HaMMEHOBaHME CTOPOH TPETEMCKOTo pa30MpaTeIbcTBa, MX MECTO
JKUTEJIbCTBA WJIM MECTO HAXOXKICHUS

* JlaTa U MECTO IPUHSTHUS pellieHUs] TPETEICKOIo Cy/a;

* J1aTa MOJy4YeHMST OCIIapuBAEMOTI0 PellIeHUs TPETEMCKOro cyaa CTOpo-
HOI1, oOpaTUBIIEHCS C 3asBICHHEM 00 OTMEHE YKa3aHHOIO pelle-
HUS;

* TpeboBaHUe 3asBUTEST 00 OTMEHE pelleHUs TPeTeHCKOoro cyma u
OCHOBaHUSI, TI0 KOTOPBIM OHO OCITApUBACTCSI.

K 3as64enuro 06 ommene peurenuss mpemeiickozo cyoa npuiazaromcsi:

* KOIMWSI pelIeHUs] TPETEHCKOTO Cyna, MOANMMCAHHOTO apouTpaMu U
HAaIlpaBJIEHHOI'O CTOPOHE TPETelCKOro pa3doupaTesibCTBa B COOTBET-
cTBMHU C (heiepajIbHbIM 3aKOHOM;

* TMOIJIMHHOE COTJIAllIeHUEe O TPETeMCKOM pa3bupaTesbCTBE WU €Tro
HajiexalM o0pa3oM 3aBepeHHas KOIus;

* JTOKYMEHTBHI, IIpeACcTaBisieMble B 000CHOBaHMUE TPeOOBaHUS 00 OTMe-
HE pEeLIeHUs TPETEMCKOrO Cya;

* JIOKYMEHT, ITOATBEPKAAIOIINIA YIIaTy TOCYIapCTBEHHOM TTONIIJIMHBI B
MOpsiIKe U B pa3Mepe, KOTOpble YCTAHOBJICHBI (helepaibHbIM 3aK0-
HOM;

* KOIIHUS 3asiBJICHMS 00 OTMEHE pellleHUs TPETEHCKOro Cya;

* JIOBEPEHHOCTb WJIM MHOM HOKYMEHT, MOATBEPXKIAIOIINE ITOIHOMO-
YU JIULA Ha TIOATTMCAHNE 3asiBJICHUSI.
3asiBjeHMe 00 OTMEHE pellleHus TPEeTeCKOTro cyaa, MoJaHHOe ¢ Ha-

pyweHueM tpeboBanuii ct. 419 I'TIK P®, Bo3BpaiiiaeTcs JauiLy, €ro mo-
JaBIIEMY, WIN OCTaBIIsIeTCsl O3 ABMKEHUS T10 MpaBUJIaM, YCTAaHOBJICH-
HbIM B cT. 135 1 136 T'TIK PO.

3asiBieHME 00 OTMEHE pellIeHHUs TPETEHCKOro cylda paccMaTpUBaeTCsI
CYIIb€ €MMHOJMYHO B CPOK, HE MPEBBIIAIIANA MeECs1la CO THS MO-
CTYIUICHUS 3asIBJICHUST B pallOHHBIM CYH, IO MpaBUIaM, TIPEIyCMOT-
peaHbM ['TIK P®.

I1pu moaroToBke nena K cyaeOHOMY pa30MpaTebCTBY 110 XOomaTai -
CTBY JIWII, YJaCTBYIOIIMX B JeJIe, CY/l MOXET UCTPEOOBATh M3 TTOCTOSIHHO
JEeCTBYIOIIEro apOUTPaKHOTO YUpeKAeHUsI UM OpraHa, YIIOJHOMO-
YEHHOI'0 Ha XpaHEHMUe MaTepUajIoB TPETEICKOTO JIejia B COOTBETCTBUU C
3aKoHoaaTeabcTBOM P®, MaTepuansl nesia, pellieHue M0 KOTOPOMY
OCITapMBaeTCs B Cyje, [0 IIpaBwiIaM, IIPeAyCMOTPEHHBIM ISl UCTPeDo-
BaHUS 1OKA3aTEJIbCTB.

CTOpPOHBI TPETEHWCKOTO pa3bupaTebcTBa M3BEIIAIOTCS pPAiOHHBIM
CyIIOM O BpeMEeHU U MecTe CyneOHoro 3acemanusi. HesBka ykazaHHBIX
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JIVII, U3BELIEHHBIX HAJIeXAIIMM 00pa3oM O BpEMEHU U MeCTe Cyaeo-
HOTO 3acelaHusl, He SIBJISIeTCS MPEMNSITCTBUEM K paCCMOTPEHMUIO Jea.

IIpu paccMoTpeHUM Oejia pallOHHBIN Cyd B CyAeOHOM 3acelaHuun
yCTaHABAWBAET HAJUUME WJIU OTCYTCTBHE OCHOBAHUIA JJIs OTMEHBI pe-
IIEHUS TPEeTeHCKOro cyna, MpeaycMoTpeHHBIX B cT. 421 I'TIK P®, my-
TEeM MCCJIeIOBAHUSI TIPENCTABICHHBIX B CY/l JOKA3aTeJbCTB B 000CHOBA-
HMe 3asiBJICHHBIX TpeOoBaHUi 1 Bo3paxkeHuii (cT. 420 I'TIK PD).

[To pesyabraTaM paccMOTpeHUs Jiejla 00 ocriapyuBaHUU pPelIeHUs
TPETeCKOro cyia cyl BBIHOCUT OMpe/ieieHne 00 OTMEHe pellieHUsl Tpe-
TENUCKOro cyja Wik 00 0TKa3e B OTMEHE pelleHUs TPETEeCKOro cya.

B onpedeaenuu cyoa 06 ommene pewenus mpemeiickoeo cyoa uiu 06
omKase 6 OmMMeHe peuleHUs MPemericKo2o cyoa 00A4CHbL CO0CPHCAMbCSL:

* CBeleHUs 00 ocrapuBaeMOM pellieHUU TPETeMCKOro cyaa, o nate u
MECTe ero IIPUHSITHS;

* COCTaB TPETEMCKOro cy/a, MPUHSBIIEro OClapruBaeMoe pelleHue;

* HaMMEHOBaHUE MTOCTOSTHHO JEHCTBYIONIETO apOUTPas kKHOTO yUpeK/ie-
HUs, aAIMAHUCTPHUPOBABIIIETO TPETEMCKOE pa30oMpaTeIbCTBO, ET0 Me-
CTO HaXOXJeHUs (B cllyyae HAJIUYMS MMOCTOSIHHO JEHCTBYIOILIETO ap-
OUTPaKHOTO YUPEKIACHMUSI);

* HaMMEHOBAHWSI CTOPOH TPETEHCKOTO pa30onpaTeIbCTBa;

* yKazaHMe Ha OTMEHY pelleHHUs] TPETEHCKOTO Cy/ia MOJHOCThIO UK B
yacTu JIMOO OTKa3 B YAOBJIETBOPEHUU TPeOOBAHUSI 3asiBUTEISI TOJ-
HOCTBIO WJIM B YaCTH;

* B cJlyyae 0TKa3a B yJOBJIETBOPEHUHU TpeOOBaHUs 3asiBUTENSI 00 OTMe-
He pellleHUs] TPETeHCKOro Cya MOJIHOCTBIO WK B YaCTH YKa3aHKe Ha
BO3MOXKHOCTb MOJIy4E€HUST JIMIIOM, B MOJIb3Y KOTOPOTO BBIHECEHO Ta-
KO€ pelieHue, UCIOTHUTENbHOTO JTUCTA Ha MPUHYIUTETBbHOE UCTION-
HEeHUe pellieHUs TPETeCKOro cya.

OTtmeHa pelleHusl TPETeHCKOro cyaa He MPensTCTBYeT CTOPOHAM
TpeTelickoro pa3douparesbcTBa OOPaTUTHCS B TPETEUCKUiA cya, ecau
BO3MOXHOCTb OOpaIlleHUs] B TPETEUCKUI Cyll HE yTpaueHa, WK B Cy 1O
npaBuiam, ipeaxycMoTpeHHbIM [TIK PO,

B cnyuae, ecnu pellieHre TpeTeCKOro cyna OTMEHEHO CyllOM TOJI-
HOCTBIO WU B YaCTH BCJAEACTBUE HEACUCTBUTEILHOCTH TPETEHUCKOTO CO-
rjaleHus Jubo perieHue ObII0 IPUHSITO TI0 CIOPY, HE MPEAyCMOTPEH-
HOMY TPETEeHCKUM corjallleHueM, JIM00 He TIOoIaaaeT Mo/ ero ycjaoBus,
100 COAEPKUT MOCTAHOBJIEHUS TIO BOMTPOCaM, HE OXBaTbIBAEMbIM Tpe-
TEHCKUM COTJIallIeHUEM, CTOPOHBI TPETEHCKOTO pa3dMpaTeibcTBa MOTYT
00paTUThCS 3a pa3pellieHUeEM TaKoro cropa B Cyll 1o O0IIMM MTpaBuiIaM,
npexycMoTpeHHBIM [ TIK P®D.

OrnpenesieHre cya 1o aey o0 ocmapuBaHUM pElIeHUs TPETeMCKOTro
cyJa MOXeT OBITh 00aJIOBaHO B CY/l KacCAllMOHHOW MHCTAHIIMU B T10-
psIIKe U B CpOKH, KoTophie ycTaHoBIeHBI [ TIK PO,
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B oTnenbHBIX ciydasix cTOpoHa apOuUTpaxa aesialoT 3asiBJCHUS O
TOM, YTO TPETEMCKUIi Cy/ MpeBbIlIaeT Mpenebl CBOe KOMIETEHIIUH.
TpeTeiickuii cyn MOXET MPUHSIThH MMOCTAHOBJIEHUE TIO 3asIBJICHUIO JIMOO
Kak 10 BOTIPOCY MpPeBapUTEIbHOTO XapaKTepa, MO0 B pEllIeHUH T10 CY-
mecTBy crnopa. Eciu Tpetelickuii cya NpruHUMAaeT MOCTaHOBJIEHUE T10
BOMpPOCY MpPelBapUTEIbHOTO XapakTepa, YTO OH 00J1aaeT KOMIETeH-
1Mei, aobasi CTOpoHa MOXET B TE€YEHME OJHOTO Mecsiiia TocJie moJyJe-
HUS YBEIOMJIEHUSI O IPUHSATUU 3TOTO MOCTAHOBJIEHUS TONATh 3asiBjie-
HUE B KOMIIETEHTHBIN CyJl O IPUHSITUMN pellieHUs] 00 OTCYTCTBUM y Tpe-
TEHCKOTO Cy/Ia KOMIIETeHIIMH.

CTopoHa TpeTeiicKoro pa3oupareabCcTBa BIIpaBe 0OPaTUTHCS C 3asiB-
JIEHUEM B pallOHHBIN Cyl, HA TEPPUTOPUU KOTOPOTO MPOBOIUTCS Tpe-
TelicKoe pa3duparTesbCTBO, ¢ 3asiBJIeHUEM 00 OTMEHE TTOCTAaHOBJICHUS
TPETENCKOTO cyaa MpeaBapuTeIbHOTO XapakTepa 0 HAIUYUKU Y HETO
KOMIIETEHLIUMU.

Cyn paccMmaTpuBaeT 3asiBJIeHUe 00 OTMEHE ITOCTAaHOBJICHUSI TpeTeil-
CKOTO Cy/ia IPeIBapUTEIbHOTO XapaKTepa O HAJIMIMU Y HETO KOMIIETeH-
LIMU T10 TIpaBUJIaM, IPeayCMOTpeHHBIM IJ1. 46 I'TIK PO.

ITo pe3syiabTratamM paccMOTpeHUs 3asiBJIeHUsI 00 OTMEHE TTOCTaHOBJIE-
HUS IPEIBapUTEBHOTO XapaKTepa O HUIMYMKU Y HETO KOMITETEHITUM CY/I
BBIHOCHUT OTIpeJiesieHre 00 OTMEHEe JaHHOTO MOCTAaHOBJIEHUST UK 00 OT-
Kase B yIOBJIETBOPEHUU TpeOOBaHUS 3asiBUTes1. Takoe onpeneaeHue He
MOKET OBITh 00KaJIOBaHO.

§3. NPOW3BOACTBO MO AEJIAM O BblJAYE
NCMONHUTENbHBIX JIMCTOB HA NMPUHYAUTE/IbHOE
NCNOJIHEHUE PELUEHWKX TPETEUCKUX CYA0B

B coorBeTcTBUM co cT. 38 3akoHa 00 apOUTpake CTOPOHBI, 3a-
KJTIOUUBIIINE TPETeiicKoe CcoralleHne, IPUHUMAIOT Ha ce0sT 00s13aH-
HOCTb JOOPOBOJILHO UCITOJHATh apOUTpaXkHOe pellieHrne. ApOuTpaxkHoe
pellieHre TIpU3HAETCsI 00s13aTeIbHBIM U MOIJICKUT HEMEIJICHHOMY HC-
ITOJIHEHUIO CTOPOHAMU, €CJIM B HEM HE YCTaHOBJICH MHOM CPOK MCITOJI-
HEHMSI.

Tpeteiickuii cya — He TOCYIapCTBEHHBIN CyI, PELICHUSI KOTOPOTO
00J1a1atoT CBOMCTBOM 00IIe00SI3aTEIbHOCTH U UCTIOTHUMOCTH. OIHAKO
B CJiydae, €CIM pellleHue TPETeHCKOTO cyaa He MCIIOJHEHO T00po-
BOJIbHO B YCTAHOBJICHHBII CPOK, TO OHO IMOJICKUT NPUHYIUTEILHOMY
HCITOJTHECHUIO.

[1pu momaye CTOPOHOI B KOMIIETEHTHBIN Cy/ 3asiBJICHUS B TIMCbMEH-
HOI1 (pbopMe apOUTpaKHOE pellleHNe MTPUHYIUTEIbHO IPUBOIUTCS B C-
MOJIHEHUE MYTEM BbIIAauM KCIIOJHUTEILHOTO JILCTA B COOTBETCTBUU C
3aKOHOM 00 apOUTpaxke M MOJOXKEHUSIMU TIPOLIECCYATbHOTO 3aKOHOIA~
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teabcTBa PD. B npuBeaeHnn apOUTPaXKHOTO pellieHUsT B UCTIOJTHEHUE
MyTEM BBIJAYX UCITOJHUTEIBHOTO JIMCTA MOXET OBITh OTKA3aHO JINIIb
10 OCHOBAHUSIM, YCTAHOBJIEHHBIM MPOIECCYyaTbHBIM 3aKOHOIATEb-
cTBOM PO.

[TpuHynuTETPHOE NCTIOTHEHUE PEMIEHUST TPETEMCKOTO Cyaa OCyIIe-
CTBJISIETCS MO MpaBUJIaM UCTIOJHUTEIBLHOTO TPOU3BOJCTBA, NEICTBY-
IOIIIMM Ha MOMEHT UCIIOJTHEHUSI pellieHUs TPETEHCKOro cyaa, Ha OCHOBE
BBIJAHHOTO KOMITIETEHTHBIM CYJIOM MCITOJTHATEJIBHOTO JINCTA HA TIPUHY-
JIUATEIbHOE UCTIOTHEHUE PENIEHUST TPETECKOTO Ccya.

[TpousBoaCTBO MO NIeaM O BblIauye MCIOJHUTEIbHBIX JUCTOB Ha
MPUHYAATEBHOE UCITOJTHEHNWE PElIeHU TPeTEeMCKNX CYI0B 3aKpe-
mwieHo B 1. 47 ITIK P® u § 2 r1. 30 AIIK P®.

TMopsinok momauu 3asiBiieHUs O Bbllaue UCIMOJTHUTEIbHOTO JIUCTA,
ero hopma U conepxaHue, NelCTBUS Cyaa 1o MOATOTOBKE Jieia K cye0-
HOMY pa30upaTeIbCTBY U B CyIeOHOM 3aceNaHuu OyayT pacCCMOTPEHBI
Ha npumepe ['TIK PO.

3asgBieHne O BbIIaye UCITOJHUTEIHLHOTO JIMCTA HA TIPUHYIUTEIHbHOE
WCITOJTHEHUE PEIIEHUST TPETEHUCKOTO Cya TONAETCs B pAafOHHBIN Cy[I 110
MECTY XXUTEJIbCTBA UM MECTY HaXOXIEHUS NOJKHUKA MO0, eciiu ero
MECTO XUTEIbCTBA MM MECTO HAXOXIEHMs HEM3BECTHO, IO MECTy Ha-
XOXIIEHUST UMYIIIECTBA JOJKHUKA — CTOPOHBI TpETECKOro paszdoupa-
TenbcTBa. [1o cornaiieHuo CTOpoH TPeTecKoro pa3oupareibcTBa 3a-
SIBJICHWE O BblJadye MCITOJHUTEIHLHOTO JINCTA HA TMIPUHYAUTEIHbHOE MC-
TMOJIHEHNWE pEIIEHUs TPETEMCKOTro cyna MOXET OBITh MOTAHO B
paiOHHBIN Cyl, HAa TEPPUTOPUN KOTOPOTO MPUHITO PEIIEHUE TPETEM-
CKOTO cyna, 1100 B pallOHHBIN CY MO MECTy HaXOXIEHUS] CTOPOHBI
TPETEUCKOro pa3duUpaTesbcTBa, B MOIb3y KOTOPOW MPUHSITO pellieHUe
TpeTeicKOoro cyaa.

3asgBieHue O BblIaye UCIIOJHUTEIHLHOTO JIMCTA HA MIPUHYIUTEIbHOE
WCTIOJTHEHUE PEIIEHUS TPETEWCKOTO Cyna MOMAeTCs B MUCbMEHHON
(opMe 1 10IKHO OBITh MOAMUCAHO JUIIOM, B TTOJIb3y KOTOPOTO MPU-
HSITO pEllIEHUE, UJTU €T0 TIPEICTABUTENIEM.

B 3aa6aenuu o gvi0aue ucnoaHumeabH020 AUCMa HA NPUHYOUMEAbHOE
UCHOAHEeHUe PeuleHust mPemelicKo20 cyoa 00AXCcHbL Oblmb YKA3aHbL:

* HauMEHOBaAHWUE CyJlla, B KOTOPHIi MOIaeTCs 3asiBJICHUE;

* COCTaB TPETEWCKOTrO cyna, MPUHSBIIETO PENIEHUE, ETO MECTO HAXO-
KICHUS,

* HaUMEHOBAHUE MOCTOSIHHO JEHCTBYIONIETO apOUTPAKHOTO yupexe-
HUs, aIMAHUCTPUPOBABIIIETO TPETEMCKOE pa3dMpaTeIbCTBO, ETO Me-
CTO HaXOXJACHUS (B Cllydyae HATUYUS TTOCTOSTHHO AEHCTBYIONIETO ap-
OUTPAKHOTO YUPEKICHMUS);

* HaMMEHOBAHMSI CTOPOH TPETEHCKOro pa3dMparebcTBa, WX MECTO
KUTEJIbCTBA WJIK MECTO HAXOX/ICHUS;
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* JlaTa ¥ MECTO MPUHSITHUS PELIEHUs TPETEHCKOTO Cy/a;

* J1aTa TOJYYEHMST PEIIeHMST TPETeCKOTo Cyna CTOPOHOM, 00paTuB-
LLIEICSI C 3asIBICHUEM;

* TpeOOBaHUE 3asIBUTESI O BblJaye UCIIOTHUTEBHOTO JINCTA Ha TIPU-
HYIUTEJIbHOE UCITOJTHEHUE PELlIeHUs TPETEHCKOTO cyna.

K 3as6aenuto o évi0aue ucnoaHumeabHo20 AuCma Ha NPUHyoOumMeasHoe
Ucnoanenue peulenust mpemeiickoeo cyoa npuia2aromcs:

* KONHUS peIIeHUs] TPETEHCKOro cyaa, MOANMMCAHHOIO TPeTeHCKUMU
CYIbSIMU M HAIIPaBJIEHHOI'O CTOPOHE TPETEMCKOro pa30MpaTeIbCcTBa B
COOTBETCTBUHU C (pelepaabHbIM 3aKOHOM;

* TIOUIMHHOE TPETEMCKOEe COTIallleHUe WJIX €T0 HaUIeXXallnM 00pa3oM
3aBepeHHast KOITHSI;

* JIOKYMEHT, ITOATBEPKAAIOLIMIA YIIaTy FOCYIapCTBEHHOM IOLIJIMHBI B
TopsiIKe U B pa3Mepe, KOTOPble YCTAaHOBJICHBI (heepaibHBIM 3aK0-
HOM;

* KOIIMS 3asiBJICHUSI O BblJauye MCIOJHUTEILHOIO JIMCTA HA TIPUHYI-
TeJIbHOE MCTIOJIHEHUE PEIIEHMST TPETEMCKOTO Cy/a;

* JIOBEPEHHOCTh WJIM MHOM JOKYMEHT, IMOATBEPXKIAIOIINE ITOTHOMO-
Yy JIMLA Ha MOAMKCAHNe YKa3aHHOI'O 3asiBJICHMSI.
3asgBieHue O BbIIaye UCITOJHUTEIHLHOTO JIMCTA HA MIPUHYIUTEIbHOE

HCIIOJTHEHUE PEIIeHUs TPETEHCKOro cyaa, IMMoJgaHHOe ¢ HapylIeHueM
TpeOOoBaHU 3aKOHA, MOXKET ObITh OCTaBJIEHO 0€3 NBUXKEHUS WU BO3-
BpalaThCs JIUILY, ero noaasiieMy (cT. 424 TTIK PD).

3asBjieHUE O BbIIaue MCIIOJHUTEILHOTO JIMCTA Ha IIPUHYIUTEIHBHOE
KWCIOJHEHWE PellIeHUsT TPETEHCKOro cyma paccCMaTpUBaeTCs Cyabeit
€IMHOJIMYHO B CPOK, HE MPEBBIIAIONINI Mecs1ia CO THS TOCTYTUICHUS
3asIBJICHUS B CY/I.

IIpu moaroroBKe Aelia K cyaeOHOMY pa30upaTe/IbCTBY I10 XOmaTaii-
CTBY 00EMX CTOPOH TPETEHCKOTO pa30UpaTeIbCTBa CYIbsl MOXET UCTPe-
0oBaTh U3 TPETEMCKOTO Cyaa MaTeprabl Iejia, o KOTOPOMY HCIIpalliu-
BaeTCs UCIOJHUTEIbHBII JIUCT, T10 IIpaBWIaM, IipeaycMoTpeHHbIM [TIK
P® nns ucrpeboBanus nokasarebcTB. CTOPOHBI TPETENCKOrO pa3ou-
paTeIbCTBA U3BEIIAIOTCS CYIOM O BpEMEHU M MecTe CyleOHOTOo 3acema-
Hus. HesiBKa yKa3aHHBIX JIM1, U3BEIICHHBIX HaIjiexXalluM o0pa3oM O
BPEMEHU U MECTe CyIeOHOro 3aceqaHusl, He SIBJISIETCS MPEeTsTCTBUEM K
pPacCMOTPEHMUIO Jiefia.

ITpu paccmoTpeHuH Jejia B CyIeOHOM 3aceaHnu CYJ yCTaHABIMBAET
Ha/IMyMe WU OTCYTCTBME OCHOBAHMIA IJIsl OTKa3a B Bblaye UCIIOJHU-
TEJILHOTO JINCTA Ha TIPUHYAUTEbHOE UCIIOJIHEHUE PeIlIeHUs TpeTeli-
CKOTO Cy/a IMyTeM UCCIIeAOBaHMS TIPEACTaBICHHBIX B CYII JOKA3aTeIbCTB
B 000CHOBaHUE 3asIBJIEHHBIX TPEOOBAHUI U BO3PAKEHUIA.

B ciryyae ecimu B cyzie HaXomsITCSI HA paCCMOTPEHUH 3asIBIIEHUE O BbI-
Jaye VMCIOJHUTEILHOIO JIMCTa Ha MIPUHYIUTEIbHOE UCIIOJTHEHUE pPellie-
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HUSI TPETEMCKOTO Cy/ia U 3asIBJIEHNE O €r0 OTMEHE, Cy/l O0bEeIUHSIEeT yKa-
3aHHBIC JeJIa B OTHO TTPOM3BOICTBO.

B ciyuae, eciu B paznuuHbix cynax Poccuiickoit @enepanuy Haxo-
JITCSl HA PACCMOTPEHUU 3asIiBJICHUE O BbIaue UCITOJTHUTEbHOTO JTUCTa
Ha MPUHYIUTEIHLHOE UCTIOJIHEHUE PEIIeHUs] TPETEMCKOTO cyna 1 3asiB-
JIEHUE O ero OTMEHe, Cyl, B KOTOPOM pacCMaTpUBaeTCs 3asiBIeHUE, KO-
Topoe OBLIO MOJAHO MO3IHee, IPUOCTAaHABINBAECT BO30YKICHHOE UM
MPOU3BOICTBO.

Cyn MOXET OTKa3aTh B BblIaye MCITOJIHUTEIHHOIO JIUCTA Ha IIPUHY-
JUTEIbHOE UCITOJHEHUE PELIeHMSI TPETEHMCKOrO Cya TOJIbKO B CIydasix,
€CJTM CTOPOHA TPETEHCKOro pa3orpaTesbcTBa, MPOTUB KOTOPOI TIPUHSITO
pelIeHNe TPETEUCKOIO Cyia, npedcmagum 00Ka3ameascmed mozo, 4mo:

* OJIHA U3 CTOPOH TPETEICKOTo COMIallleHUs, HA OCHOBAHUU KOTOPOIO
cIiop ObLT pa3pellleH TPeTeHCKUM CynoM, He obJjiamajia TOoJTHOM fee-
CIOCOOHOCThIO;

* TpeTeiiCKoe corlallieHre, Ha OCHOBAaHMM KOTOPOTIO CIIOp ObLI pa3pe-
IIEeH TPEeTEMCKUM CYIOM, HEOEWCTBUTEIHHO IO TIpaBy, KOTOPOMY
CTOPOHBI €T0 TTOAYMHUIIN, a TP OTCYTCTBUM TaKOTO YKa3aHUS — 10
npaBy Poccuiickoii @enepanuu;

* CTOpOHA, TPOTUB KOTOPOIl BHIHECEHO PEIlleHUEe, HE ObUIa JOJKHBIM
00pa3oM yBelIOMJIEHA O Ha3HaYeHUU apOWTpa WM O TPETEHCKOM
pa3ouparesibCTBe, B TOM YHUCJIE O BpeMEHM M MECTe 3acedaHUsl Tpe-
TEWCKOTO Cylia, WM T10 IPYTUM YBaXKUTEIbHBIM IPUYMHAM HE MOTJIa
MPEICTaBUTh CBOM OOBSICHEHMUS

* pelleHMe TPETEHCKOro cylda BEHIHECEHO M0 CIIOpPY, He MPeayCMOTPEH-
HOMY TPETEeMCKUM COIJallieHneM MO0 He MOMIafaoleMy Mo ero
YCIJIOBUSI, WJIM COIEPXKUT MOCTAHOBJICHMS 110 BOIIPOCAM, BBIXOISIIIIMM
3a Mpeeibl TPETEMCKOro COorjlallieHusI, OAHAKO €CJIA ITOCTaHOBJICHUS
10 BOIMPOCAaM, OXBAaThIBAEMBIM TPETEMCKUM COTJIAllIEeHWEeM, MOTYT
OBITH OTHEJICHBI OT TeX, KOTOPhIE HE OXBAaTHIBAIOTCS TAKMM COTJIallle-
HUEM, Ta YacCTh PEIleHUs] TPETEIICKOTo Ccyla, B KOTOPOI comepKaTcs
MOCTAHOBJICHUS IO BOIMPOCAM, OXBAaThIBAEMBIM TPETEHUCKHUM COTJia-
IIEHMEM, MOXET OBITh TTPpM3HAHA U MPUBeIcHA B UCIIOJHEHNE;

* COCTaB TPETEMCKOro cyaa Wiu IIpolieaypa apOuTpaxka He COOTBET-
CTBOBAJIU COTJIALIEHUIO CTOPOH WK (heiepalbHOMY 3aKOHY.

Cyo0 maxice omxaszvleaem 6 evldaue UCNOAHUMEALHO20 AUCA HA NPU-
HyOumeavHoe UCNOAHEHUe PelleHuss mpemelicKozo cyda, ecau yCmaHoeum,
umo:

* CIIOp, PACCMOTPEHHBII TPETEHCKUM CYIO0M, B COOTBETCTBUU C ele-
paJbHBIM 3aKOHOM HE MOXKET OBITh IIPEIMETOM TPETEMCKOro pa3ou-
paTesIbLCTBa;

* TIpUBENCHNE B UCIIOJTHEHME PEIIeHUs TPETEMCKOTo cyna MpoTUBOpe-
YUT MyomaHoMy TTopsanky Poccuiickoit @enepannu. Eciim yacts pe-
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LIEHUST TPETEMCKOTO Cya, KOTOpasi MPOTUBOPEUYUT IMyOJUUYHOMY T10-

psinky Poccuiickoit @enepaiiuu, MOXET ObITh OTIEJIeHA OT TOW ya-

CTH, KOTOpasi eMy He TTPOTUBOPEUMUT, Ta YACTh PELIEHUs, KOTOpasi He

MPOTUBOPEYUT ITyOTMIHOMY MopsaKy Poccuiickoit Denepaniuu, Mo-

>KET OBbITh TPU3HAHA WX MTPUBECHA B UCTIOJHEHUE.

ITo pesynbTaTamM paccMOTpPEHUSI 3asiBJICHUS O Bblaue UCIOTHUTEb-
HOTO JIUCTa Ha TIPUHYAUTEIbHOE UCITOJIHEHUE PeIlIeHUs TPETeHCKOro
CyJ/ia Cy/l BBIHOCUT OIpe/ieIeHUe O BblJaue UCTIOJIHUTEIbHOTO JINCTA WU
00 oTKa3e B BblJaue UCTIOJHUTEIBHOTO JIMCTA HA MIPUHYAUTEIbHOE UC-
MOJTHEHKE PeILIeHUs] TPETeICKOro cya.

B onpedeaenuu cyoa doaxcuot codeprcamocs:

* COCTaB TPETEMCKOro Cy/a, MPUHSBIIEro pelieHue;

* HaMMEHOBaHUE MTOCTOSIHHO JEHCTBYIOLIETO apOUTPaX kKHOTO yUpesK/ie-
HUs, aAMAHUCTPUPOBABIIIETO TPETEMCKOE pa30oMpaTeIbCTBO, €T0 Me-
CTO HaXOXJeHUs (B cllydae HAJIUYMS MOCTOSIHHO JEHCTBYIOLIETO ap-
OUTPAKHOTO YUPEKIACHMUSI);

* HaMMEHOBAHUSI CTOPOH TPETEHCKOT0 pa30onpaTe/IbCTBa;

* CBEIEHUs O pEeUIeHUU TPETEHCKOro cyaa, O Bblaaue UCTTOJTHUTEIbHO-
rO JIUCTAa Ha MPUHYAUTEIbHOE UCTIOJIHEHUE KOTOPOTO XOAaTaiiCcTByeT
3asIBUTEITD;

* yKazaHMe Ha Bblauy MCIOJHUTEIBHOTO JIMCTA HA MPUHYAUTEbHOE
WCTIOJTHEHUE PellIeHUs] TPETEHCKOTo Cyia UJn OTKa3 B Bblauye 3TOTO
WUCTIOJTHUTEILHOTO JIUCTA.

OTKa3 B BblJaue MCIMOJHUTEIbHOTO JIMCTA HA IPUHYAUTEIbHOE UC-
MOJTHEHKE PEIIeHUsT TPETEMCKOro Cy/ia He TIPETSITCTBYET CTOPOHAM Tpe-
TeCKOro pa3dupaTebcTBa OOPATUTHCS B TPETEHUCKUIA Cy/l, €CJIN BO3-
MOXHOCTb 00palleHus] B TPETeMCKUii cyl He yTpaueHa, Wiu B Cy[ MO
npasuiaM, pegycMorpeHHbIM [TIK P®.

OnpeneneHue cyna o Bblaue UCITOJTHUTEIBHOTO JINCTA HA TIPUHYIH -
TeJbHOE UCTIOJTHEHUE PellleHUs] TPETEHCKOTO Cyia MOXET ObITh 00Kalo-
BaHO B CyJl KaCCAallUOHHOW MHCTAHILIMU B MOPSIIKE U B CPOKU, KOTOPbIE
yctaHoBjieHbl [ TIK PO,

HcnonHuTenbHbIN JTUCT HA TPUHYAUTEbHOE UCIIOJTHEHUE PELeHUs
TPETEHCKOro cyaa, BbIIAHHBIN MO OMpeaeeHUI0 palOHHOTO cya, UC-
TIOJTHSIETCSI TI0 TIpaBUJIaM UCTIOJIHUTETLHOTO TTPOM3BOJICTRA.



Fnasa21. HOTAPWAJIbHOE MPOU3BOACTBO

§ 1. Ilonamue u cywgpocmo Homapuama
§ 2. Homapuaashule deiicmeust u npaguaa ux coéepuienus

§1. NOHATUE U CYLLHOCTb HOTAPUATA

Horapuat — onuH U3 OpeBHEHIINX UHCTUTYTOB, a Mpodeccus
HOTapuyca — BTOpasi Iopuandeckasi mpodeccusi mocie Cyabu.

Hotapuar, ocHOBaHHBII Ha TPaJAWIIMU PUMCKOTO TpaBa, UMEHYIOT
JatTuHckuM. OH CYIIECTBYET BO BCEX CTpaHax, Ille AEUCTBYET KOHTH-
HEHTaJIbHasl (pOMaHO-TepMaHCKasl) IIpaBoBasl CUCTeMa.

Cywecmegyiom mpu 0CHOGHbIX MOOeAu Opeanu3auuu Homapuama:

1) rocynapcTBeHHas, WK MyOJIMYHAas;

2) yacTHasl (HOTapuyC KaK YaCTHOMPAKTUKYIOLIEE JIUIIO);

3) cMmemIaHHasl.

DTH MoJeNnu yXe ObLIM alipoOUpPOBaHbl Ha OTAEABHBIX OTPE3Kax
WCTOPUM B pa3HbIX cTpaHax. TakuM o0pa3oMm, XOTsI HOTapMaT 1 OcTa-
BaJICSI HA MPOTSKEHUM MHOTUX CTOJETUN (DYHKIMOHAIBHO JOBOJbHO
CTaOUJIBbHBIM MHCTUTYTOM, HAITPaBJACHHBIM Ha IOPUAMYECKU TOYHOE,
KOppEeKTHOe 0(OpMIIEHME CAETOK I'pakIaHaAMU U IOPUINYECKUMU JI1-
HaMu, obecrieueHre TTOTMHHOCTU U 3aKOHHOCTU YIOCTOBEPSIEMBIX 10~
KYMEHTOB, ITOIXOIIbI K (hOPMUPOBAHNIO M O(hOPMIICHUIO HOTapuaTa, Ha-
3HAYEHUIO Ha JOJDKHOCTh HOTapuyca M Ap. MEHSUIMCh Ha MPOTSKEHUU
MHOTOBEKOBOM MCTOPUHU YeJI0BEUECKON MUBUIM3ALMU U uctopun Poc-
CHUM.

Ho 1993 r. B Poccuu cyiiecTBoBaj TOJAbKO TOCYIapCTBEHHBIA HOTa-
puat. BerymieHue B cuily 3aKoHa 0 HOTapuaTe BHECIO CYIIECTBEHHBIC
W3MEHEHMST B CUCTEMY OT€YECTBEHHOTO HOTapuara, 3aKperuB Co3IaHue
MHCTUTYTA «4aCTHOro» HoTapuaTa. OQHaKO C MOSIBJIEHEM HOTapuyCoOB,
3aHUMAIOIIUXCI YACTHOM MPAKTUKOUN, TOCYIapCTBEHHBI HOTaApUaT He
MPEeKpaTU CBOETO CYIIECTBOBAHMS, XOTsI B OOJIBIIMHCTBE CYyOBEKTOB
P® oH 1 ObUT BEITECHEH YaCTHBIMU HOTapUyCaMMU.

Kak npaBuiio, rocynapcTBeHHbIE HOTapUaIbHble KOHTOPHI COXPaHSI-
IOTCST B T€X MECTHOCTSIX, TJIE€ B CBSI3U C MAJIOYMCIEHHOCTBIO HaceJIeHUS
YHCJIO 0OKa3bIBaeMbIX HOTApUAJIBHBIX YCIIYT HE3HAYUTEIbHO. 31€Ch TOCy-
JIapCTBO BBIHYKICHO OpaTh Ha ce0s1 (DYHKIIMIO [0 00eCIeYeHUIO Hace-
JIEHUsI HOTapUAJTBbHBIMU YCITYTaMU.

B doxmpune nomapuam paccmampueaemcs ¢ pazaudHvIX HOUUUIL:

* Kak MpaBOOXpPaHUTEJbHbIN OpraH;
* WHCTUTYT MPEBEHTUBHOTO MPABOCYINSI;
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* MpaBO3ALLIUTHBIA UHCTUTYT;
* MHCTUTYT IT0 OKa3aHUIO 0COOOI0 pona yCIIyT.

PaznuuHble mo3uLu 00yCI0BIEHbl 0COOCHHOCTSIMUA OpraHU3aluu
HOTapuaTa Ha TOM WJIM MHOM OTpe3Ke BpeMeHH, CIelIU(UKON MpaBo-
BOTO IOJIOXEHUS HOTapuyca (YaCTHBIN WJIM TOCYIapCTBEHHbIN ).

B cootBeTcTBUM co cT. 1 3akoHa 0 HOTapuaTe HoTapuaT B Poccuii-
ckoit Menepalny NpU3BaH 00ECIEYUBATD 3aIUTY MPaB U 3aKOHHbBIX
MHTEPECOB I'PAXIaH U IOPUANYECKUX JIUI] TyTEM COBEPIICHUS HOTapuy-
caMM MPenyCMOTPEHHBIX 3aKOHOAATEIbHBIMU aKTaMW HOTapUaJbHbIX
JIeicTBuii oT uMeHu Poccuiickoit @enepanun.

Ha HoTapuat Bo3noxeHa 00s13aHHOCTb MO COBEPILIEHNIO HOTapUaslb-
HBIX IeiicTBUil oT uMeHn Poccuiickoit Denepariny, HaIpaBJIeHHBIX Ha
yIOCTOBEpeHUE OECCITOPHBIX TPaKAAaHCKUX MpaB U (paKTOB, CBUACTE/Ib-
CTBOBaHNE BEPHOCTU KOIMI TOKYMEHTOB M BBIMUCOK U3 HUX, TPUIAHUE
MOKYMEHTaM UCIOJHUTEIbHOMN CHUJIbI, BBIIOJIHEHUE APYTUX HOTapUalb-
HBIX JEMCTBUI B LIeJIsIX 00eCIeueHUs 3allUThI IPaB U 3aKOHHBIX UHTE-
PECOB OOPATUBIIIMXCS JIUI] M OpTaHU3AIINA.

Hortapuychl BBINOJHSIOT (DYHKIMIO 3allAThl IpaXXIaHCKUX Mpas,
YIOCTOBEPSISl TPaXKIaHCKO-TIPaBOBBIE aKThl U JOTOBOPbI, CBUACTEIbCT-
By OIpenesieHHbIe (haKThl M JOKYMEHTHI. JIUCTaHIIMPYSICh OT Tocymap-
CTBa M €ro OpraHOB, HOTAPUYChl MPUOOPETAIOT MyOJUYHO-IPaBOBOM
CTaTyC IJisl OCYIIECTBICHUS CBOCH AeSITeIbHOCTU OT UMEHU rocyaap-
CTBa.

OcHosHbIMU 3a0auamu HOMAPUAAbHOU 0eAMeAbHOCHU AGAIOMCA:

* obecrnieyeHue U 3allMTa MpaB U 3aKOHHBIX MHTEPECOB YYACTHUKOB

TPaXXIaHCKOTO 000pOTa;

* HOTapuaJibHOE YIOCTOBEPEHUE CAEIO0K, OECCIIOPHBIX ITPaB U (DaKTOB;
* OKazaHue KBAIM(PUIUPOBAHHOU IOPUANYECKOI TTOMOIIIN;
* COJEHCTBHE YPETYJIMPOBAHUIO CIIOPOB U pa3HOIJIACUM.

[TprHUIMITEI HOTapUATBHOM AEITEBHOCTA YCTAHOBJIEHBI 3aKOHOM.
TakuMu NpUHLUIIAMU SIBJSIIOTCSI 3aKOHHOCTb, 0€CIPUCTPACTHOCTD U
HE3aBUCUMOCTb.

CoBpeMeHHBIII 0TeUeCTBEHHBI HOTAPHAT — 3TO OpraH Herocyaap-
CTBEHHOI1 6eCCIIOPHON TPaXIaHCKON IOPUCIUKIIAN' .

HoTapuar BeIgeIuUICS U3 CUCTEMBl OpTAaHOB TOCYIapCTBEHHOM
BJIACTH M OPraHOB MECTHOTO camoynpasjieHus. Hotapuart B HacTosiee
BpeMsl TIpeACTaBJIsieT cO00il 00beaMHEHNE TTPOdDEeCCUOHATbHBIX JIUIL,
VIIOJTHOMOYEHHBIX OT UMEHM TOCydapcTBa B MHTEpecax Y4aCTHUKOB
rpaxkIaHCKOro 000poTa 1 OOIeCTBa OCYIIECTBIITh AeITEIbHOCTD, Ha-
MpaBJICHHYIO Ha OXpaHYy U 3allUTy MpaB U 3aKOHHBIX UHTEPECOB I'PaxK-

Y nionapo6Hee: Koseanosa C.B., Moxos A.A., Pabouuii [1.B. OTeuecTBEHHBII HO-

Tapuar: noHsTue u cymHocts // Horapuyc. 2007. Ne 5. C. 2—7.
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JaH 1 ropuauyeckux juil. [Ipu aToM HOoTapuaibHas AesTeIbHOCTb HO-
CUT IyGIMYHO-TIPAaBOBOIA xapakTep'.

Hotapuat nposiBisiet cedst uepe3 NelCTBUS WIK JeTeTbHOCTb yIOJI-
HOMOYEHHBIX JIMIl — HOTapUYyCOB.

K npeTeHneHTy Ha AOJKHOCTh HOTapuyca MPEABSIBISIETCS PSII Tpe-
0OBaHU, MO3BOJISIONIUX 00ECTEUYUTh BhICOKKUE TTPOhecCuOHaNbHbIE
CTaHJAPTHI BUAA IOPUINYECKON MPAKTUKU, OECTIPUCTPACTHOCTD U HE3a-
BUCHUMOCTb.

Homapuycom mosxcem cmamp:

* rpaxmannH Poccuiickoit @enepanin;

* MMEIOLIUI BBICIIIee IopUIrYecKoe 00pa3oBaHUE;

* MMEIOIINI cTax pabOThI 110 IOPUANIECKON CTIEIMATIBHOCTH HE MEHEee
TISITU JIET;

* JIOCTUTILINU Bo3pacTa 25 jieT (HO He cTapiiie 75 JeT);

* CIAaBIINI KBaTU(DUKAIIMOHHbBIN 9K3aMeH.

Homapuycom ne moixcem 6vimo auuyo:

* MMelollee TpakaaHCTBO (IMOIAaHCTBO) MHOCTPAHHOTO TOCYIapCTBa
WJIN WHOCTPAHHBIX TOCYIAPCTB, €CJIM UHOE HE MPEAYyCMOTPEHO Me-
KIYHapoaHbIM noroBopoM Poccuiickoii @enepaunu;

* TMPU3HAHHOE HEIEECIIOCOOHBIM MM OTPaHUYEHHOE B JEECITOCOOHO-
CTH PEIICHUEM CYI1a, BCTYIUBIIUM B 3aKOHHYIO CUITY;

* COCTOSIIIIEE HA YYeTe B HAPKOJIOIMYECKOM WJIM TCUXOHEBPOJIOTUYE-
CKOM JMCITAHCEPE B CBSI3M C JICUEHUEM OT aJIKOTOJIM3Ma, HapKOMa-
HUU, TOKCUKOMaHUU, XPOHUYECKUX U 3aTSKHBIX TICUXUYECKUX pac-
CTPOJWCTB;

* OCYXIEHHOE K HaKa3aHWI0, UCKIIIOYAIOIIEMY BO3MOXHOCTh MCIOJ-
HEeHWUsT 00s13aHHOCTE HOTapuyca, Mo BCTYMUBILEMY B 3aKOHHYIO CU-
JIy TIPUTOBOPY CyZa, a TakXke B CIyvyae HaJaudus He CHSTOW WJIM He
MOTAllIEHHOW B YCTAaHOBJIEHHOM (penepaibHbIM 3aKOHOM IOPSIIKE
CYJIMMOCTHU 32 YMBIIILJIEHHOE MPECTYIIJICHUE;

Cwm.: 1. 4 mocranoBeHUs1 KC P® ot 23 nexabpst 1999 r. Ne 18-I1 «ITo meny o mpo-
BepKe KOHCTUTYIIMOHHOCTHU OTIACIbHBIX MOJOXKEeHMIA cTaTei 1, 2, 4 u 6 Penepaiib-
Horo 3akoHa oT 4 ssHBaps 1999 roga “O Tapudax cTpaxoBbix B3HOCOB B [IeHCHOH-
Helil poun Poccuiickoit @eneparum, GoH coLMaabHOrO cTpaxoBaHus Poccuii-
ckoit Menepaunu, ['ocynapcrBeHHblil hoH 3aHsATOCTU HacedeHus Poccuiickoii
®enepaunu U B GOHILI 00513aTEIBHOTO MEAMLIMHCKOTO cTpaxoBaHust Ha 1999 ron”
u cratbu 1 DenepanbHoro 3akoHa ot 30 mapta 1999 rona “O BHeceHUU U3MEHE-
Hui 1 gonojaHeHuir B @enepanbHblii 3aKoH “O Tapudax CTpaxoBbIX B3HOCOB B
IMencuonnslit hona Poccuiickoit Menepanum, oHI COLMATBHOTO CTPAXOBAHUS
Poccuiickoit @enepauuu, ['ocynapcTBeHHbIM HOHI 3aHATOCTH HacedeHust Poc-
cuiickoit Penepatiiu U B GOHIBI 00S13aTEILHOTO MEIUIIMHCKOTO CTPAXOBAHUST HA
1998 ron” B cBsA3M C XKajiobamMu rpaxaaH, OOIIECTBEHHBIX OpraHU3alluil MHBATU -
JIOB 1 3aIIPOCaMHU CY/IOB».
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° NpEeACTaBUBLIEE IMOMIOXHbBIE JOKYMEHTbl WM 3aBEIOMO JIOXHBIE
CBENECHMUS NPU Ha3HAYEHUHU Ha TOJDKHOCTb HOTapUyca;

* paHee OCBOOOXIEHHOE OT MOJHOMOYUI HOTapuyca Ha OCHOBAaHUU
pelueHus cyaa O JJUUIEHUHU TpaBa HOTAPUAIbHOM AEITEIbHOCTH.
JOmKHOCTh HOTapUycCa YUPEXKIACTCS U JTUKBUIUPYETCS B MOPSIIKE,

ornpeaessieMoM (enepaibHBIM OpraHOM FOCTUIIMU coBMecTHO ¢ PDene-
PaJIbHOM HOTapUAJIbHOM IaJIaTOM.

KonnyecTBO DOMKHOCTEN HOTAPpUYCOB B HOTApUAJIBHOM OKpPYTE
OIpenensieTcs B MOPsIAKE, YTBEPXKIAaeMoM (elepalbHbIM OpTaHOM
IOCTULIMU COBMeCTHO ¢ DefepalibHOI HOTapUaIbHOM IaJ1aTOM.

Hanenenue HoTapryca MOJHOMOYMSIMU MTPOU3BOAUTCS HA OCHO-
BaHWY PEKOMEHIAIIMYA HOTAPUATBHOU TanatThl hefepalbHbIM OPTAHOM
UCTIOJIHUTEIBHON BJIACTU, OCYIIECTBIISIIOLIUM MPABONPUMEHUTEIbHBIE
(byHKIIMM 1 PYHKIIMM ITO KOHTPOJIIO U Ha30py B c(pepe HoTapuara, M
[0 €ro IMOPYYEHHUIO €r0 TEPPUTOPUATIBHBIMUA OPraHaMU Ha KOHKYPCHOM
OCHOBE U3 YKCJIa JIULIL, CAABIINX KBATU(MDUKAIIMOHHBIN 9K3aMEeH.

Hotapuyc, BiepBble Ha3HAaY€HHBI HA TOJDKHOCTh, IPUHOCUT npu-
caey.

Horapuyc, 3aHuMapIIuiicss 4acCTHOM MpaKTUKOU, JOJXKEH OBITh
YJIEHOM HOTapuajbHON majaThl cyobekTta PP, Ha TeppuTOpUM KOTO-
POrO OH OCYIIECTBJIIET HOTAPUAIBHYIO NEATEIbHOCTbD.

3aKOH TakXe yCTaHaBJIMBAET OTPAHUYEHUS B NESITEIbHOCTU HOTA-
puyca.

Homapuyc ne enpase:

* 3aHMMATbCS TPEANPUHUMATEILCKON U APYrov OruiaynBaeMou nesi-
TEJIbHOCTBIO, 3a MCK/IIOYEHUEM MpPEnoaaBaTebCKO, HAyYHOU U
WHOM TBOPYECKOM NEITEIbHOCTH;

° OKa3bIBaTh [IOCPEAHUYECKHUE YCIYTU MIPU 3AKIIOYEHUN JOTOBOPOB.
Homapuyc umeem npaso:

* coBepllIaTh MPeaycMOTpeHHble 3aKOHOM O HOTapuare HoTapualib-
HbIE ICUCTBUS B MHTEpecax (PU3NIECKUX U I0PUANIECKUX JIUIL, 00pa-
TUBLIUXCS K HEMY, 32 UCKIIIOYEHUEM CJIyYaeB, KOIrIa MECTO COBEp-
LIEHUS HOTAPUAJIBLHOIO NEMCTBUA ONPENEIEHO 3aKOHOAATEIbCTBOM
P® wiu MexayHapoIHBIMU 1OTOBOPaMU;

° COCTaBJISATh MIPOEKTHI CAEIOK, 3aBJICHUNA U IPYTUX TOKYMEHTOB, 13-
TOTOBJIATh KOMIMU JOKYMEHTOB U BBIIMCKU U3 HUX, a TaKXKe JaBaTb
Pa3bACHEHUS 10 BOIIPOCAM COBEPLUEHUS HOTapUAIbHBIX JEVCTBUN;

* KUCTPeOOBaTh OT (DUBUYECKUX U IOPUANYESCKUX JIUIL CBEACHUS U TOKY-
MEHTBI (B TOM YHUCJIE CoJiepKallye NMepcoHalbHbIE TaHHbIE), HE00XO0-
JIUMBIE U COBEPLUEHUS HOTApUAJIbHBIX IECTBUI;

* TPEACTAB/ISITh B YCTAHOBJAECHHBIX (heepaibHbIM 3aKOHOM CJIyYasix U
TMOPSIIKE 3asIBJIEHUE O TOCYJAPCTBEHHOW PETrMCTpallvM MpaB Ha He-
JBUDKMMOE UMYIIIECTBO U CAEJIOK C HUM U MHBIE HEOOXOMMBIE TOKY-
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MEHTHI B OpraH, OCYIIECTBIISIOIINI TOCYIapCTBEHHYIO PETUCTPALIUIO
MpaB Ha HEIBMXKMMOE MUMYIIIECTBO U CIEJIOK C HUM, U IOJydaTh CBU-
JIETEILCTBA O TOCYIapCTBEHHOM perucrpaluy IIpaB M MHbIE JTOKY-
MEHTBI, BbIJaBaeMbIe 3TUM OPTaHOM;

rnmojyJyath O0ecruiaTHO B (hopMe 3JEKTPOHHOTO TOKYMEHTa CBEICHUS
M3 €IMHOTO TOCYIapCTBEHHOI'O peecTpa IopUINIECKUX JIUL U €TIUHOTO
rocyaapCTBEHHOIO peecTpa MHAMBUIYAIbHBIX IIPEAIIPUHUMATEICHA.
3aKoHOIATeNbCTBOM CyObeKTOB PD HOTapmycy MOTYyT OBITH MpPero-

CTaBJICHLI U MHBIC ITpaBa.

Crenyer TakxKe yKa3aThb ITpaBO HOTapuyca UMETh TOMOIIHUKOB, CTa-

KEPOB U MHbIX JINII, obecreynBalolnx ero AesaTeJbHOCTb. Takue auia
JOJI2KHBI OTBE€YATh IMPEABABIACMBIM K HUM 3aKOHOM O HOTapuaTte 1
MHBIM HOPMaTHBHBIM ITPABOBBIM aKTaM TpC6OBaHI/IHM.

Homapuyc 06a3an:

OKa3bIBaTh (GPU3NYECKUM U IOPUANUECKUM JIMLIAM COACICTBUE B OCY-
IIECTBJCHUU UX TIPaB U 3alllUTe 3aKOHHBIX WHTEPECOB, Pa3bsICHSThH
WM TIpaBa M 00SI3aHHOCTH, TPEAYNPEXKIATh O MOCISACTBUSIX COBEp-
IIaeMBbIX HOTapHAIbHBIX JACWCTBUI, C TEM YTOOBI IOpHINYecKas He-
OCBEJIOMJIEHHOCTb HEe MOTJIa ObITh MCITOJIb30BaHA UM BO BpEI;
OTKa3aTh B COBEPLICHUM HOTApUAIbLHOTO NCUCTBUS B ClIydyae ero He-
COOTBETCTBUST 3aKOHOAATEIBCTBY PM MT1 MeXIyHapOTHBIM TOTOBO-
pam.

3axonom o Homapuame ycmarno6.4eHa 0OMBEeNICIMEEHHOCING HOMAPUYCA:
TTOJTHAasl UMYIIIECTBEHHAsT OTBETCTBEHHOCTD 3a Bpell, MPUIMHEHHBII
10 ero BUHE UMYILECTBY IpakKIaHWHA WU IOPUINYECKOTO JInlia B pe-
3yJIbTaTe COBEPIIECHUSI HOTAaPUAIBHOTO NEHCTBUS C HApylIeHUEM 3a-
KOHa;

MOJIHasl MMYIIECTBEHHAs] OTBETCTBEHHOCTb 3a peallbHbIN yIepo,
MPUYMHEHHBII HENIPaBOMEPHBIM OTKAa30M B COBEPIICHUN HOTapH-
AJIBHOTO JIEWCTBUS, a TaKKe pa3mIalleHueM CBEICHHII O COBEPIIeH-
HBIX HOTapUaTbHBIX NCHCTBHSIX;

MoJIHAs UMYIIECTBEHHAasi OTBETCTBEHHOCTD 3a Bpe/l, BAHOBHO MPH-
YUHEHHBIN eT0 paOOTHUKAMMY VTN JTUIIOM, BpDEMEHHO 3aMeTIafonM
HOTapuyca, py UCIIOJTHEHUN MU 00sI3aHHOCTE M, CBSI3aHHBIX C OCY-
IIECTBJICHUEM HOTapUAIbHOM AeSITEIbBHOCTH;

TUCITUTITMHAPHAST OTBETCTBEHHOCTH 32 HApYIIEHMS, IPETyCMOTPEeH-
Hble KomekcoM mpodeccMoHanbHO 3TMKKM HOTapuycoB B Poccwmii-
ckoit Denepalniu.

C 11es1p10 HUBEIMPOBAHUS UMEIONITUXCS PUCKOB HOTapuyc, 3aHUMa-

IOIIMIACS YaCTHOM MpaKTUKOM, 00s13aH 3aKJIIUYUTh JOTOBOP CTpaxoBa-
HUS TPpaxkIaHCKON OTBETCTBEHHOCTU HOTapuUyca MpU OCYILIECTBICHUUN
MM HOTapUaJibHOU AeSITeJIbHOCTU CO CTPAXOBOI OpraHu3alMei, akKkpe-
nrToBaHHOUN PenepaaTbHOM HOTapUaIbHON ITajlaToM.
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Homapuycol, 3anumarouguecs wacmuoi npaKmuxoi, cogepuiaron cie-

dyiowue HomapuaavHovle 0eliCmeust:
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YIIOCTOBEPSIIOT CACIIKH;
BBIIAIOT CBUIIETEILCTBA O TIPaBe COOCTBEHHOCTH Ha JOJII0 B 00IIeM
WMYIIECTBE CYTIPYTOB;

HaJIaraloT U CHUMAIOT 3aMpelleHUsT OTUYKIEHUS UMYIIECTBA;
CBUJIETEJILCTBYIOT BEPHOCTh KOTIUI TOKYMEHTOB U BBIMTUCOK U3 HUX;
CBUIIETEIBCTBYIOT MOMIMHHOCTD MOAINUCH Ha TOKYMEHTAaX;
CBUJIETEIILCTBYIOT BEPHOCTh MEPEBOA JOKYMEHTOB C OIHOTO SI3bIKA
Ha JIPpYyro;

YIOCTOBEPSTIOT (haKT HAXOXKIEHUS IpakIaHUHA B XKMBBIX;
YIOCTOBEPSTIOT (haKT HAXOXKIECHUS IPaXkJaHUHA B ONPEACIEHHOM Me-
cTe;

YIIOCTOBEPSTIOT TOXAECTBEHHOCTh TpaXkIaHWHA C JIMIIOM, M300pa-
JKEHHbIM Ha poTorpaduu;

YIOCTOBEPSIIOT BPEMSI MIPEIBSIBICHUS] TOKYMEHTOB;

nepeaaloT 3asiBJICHUS U (VJIN) WHbIE TOKYMEHTHI (DM3NYECKUX U I0pH-
JUYECKUX JIULL IPYTUM (PU3UYECKUM U IOPUINYECKUM JIMLIAM;
MPUHUMAIOT B IETIO3UT IEHEXXHbIE CYMMBbI U [IEHHbIE OyMaru;
COBEpIIAIOT MCTIOJIHUTEIbHbBIE HANTICH;

COBEPIIAOT MTPOTECTHI BEKCENEN;

MPEIbSIBISIIOT YEKHU K TUIATEXY U YIOCTOBEPSIIOT HEOTUIATy YEKOB;
MPUHUMAIOT Ha XpaHEeHWE TOKYMEHTHI;

COBEpIIAIOT MOPCKUE TTPOTECTHI;

0o0ecrneunBaloT 10Ka3aTeIbCTBA;

YIIOCTOBEPSIIOT CBEACHMS O JINIAX B CIyvasix, MPeAyCMOTPEHHBIX 3a-
KOHOnaTeabcTBOM PD;

PETUCTPUPYIOT YBEAOMIICHUS O 3aJI0T€ NBUKUMOTO UMYIIIECTBA;
BBIIAIOT BHIMIMCKU M3 PeecTpa YBEAOMJIEHMI O 3ajiore JABMKUMOTO
MMYIECTBA;

BBIIAIOT TyOJIUKAThl HOTAPUATbHBIX CBUIETETBCTB, UCTIOTHUTEIbHBIX
Haamuceid M ayOJaMKaThl MOKYMEHTOB, BBIPAXKAIOIIMX CONEpXKaHUE
HOTapHUAIBHO YIOCTOBEPEHHBIX CEIIOK;

YIOCTOBEPSIIOT PABHO3HAYHOCTh 3JIEKTPOHHOTO JOKYMEHTa JOKY-
MEHTY Ha OyMa>KHOM HOCUTEJIE;

YIIOCTOBEPSTIOT PABHO3HAYHOCTD IOKYMEHTA Ha OyMaXkXHOM HOCHTEJE
3JIEKTPOHHOMY JTIOKYMEHTY;

MPEACTABISIOT JOKYMEHTBI Ha TOCY/IapCTBEHHYIO PETUCTPALIUIO MPaB
Ha HENBUXXKMMOE UMYIIECTBO U CIOENOK C HUM;

YIIOCTOBEPSIIOT TOXIECTBEHHOCTh COOCTBEHHOPYYHOW MONMUCUA WH-
BaJINIA T10 3pEHUI0 ¢ (PAKCUMWILHBIM BOCIIPOU3BEIEHUEM €TI0 CO0-
CTBEHHOPYYHOI TTOITINCH;

BBIIAIOT CBUJIETENBCTBA O TTPABE HA HACIIEACTBO;



° NPUHUMAIOT MEPbI [0 OXPaHE HACJIEICTBEHHOIO UMYILIECTBA;
* YIOCTOBEPSIOT PELIEHWS OPTraHOB YIIPABJIECHUS IOPUINYECKUX JIALL,
° MPENCTABIAIOT JOKYMEHTBI HA TOCYAAPCTBEHHYIO PETMCTPALIMIO IOPU -

NUYECKUX JIML U UHAUBUAYAJIbHBIX IPEAIIPUHUMATEIIEH.

DTOT MepeveHb SIBIASIETCSI OTKPBITHIM, MOCKOJbKY 3aKOHOM MOTYT
OBITH MPEAYCMOTPEHBI U UHbIE HOTApUAIbHbIE NEUCTBUSI.

3a coBepllieHMe HOTapUATbHBIX JEUCTBUIA HOTAPUYCOM B3bICKMBA-
eTcs HoTapuaiabHbii Tapud. Ero pasmep ycrtaHaBiauBaeTcss 3aKOHOM O
HoTapuare.

CoBeplraemMble HOTapUalbHble NEUCTBUS SIBIASIOTCS OCHOBHBIM
WCTOYHUKOM (DUHAHCUPOBAHUS IESITEIbHOCTU HOTApUyca, 3aHUMAal0-
LLIErOCS YACTHOM MPAKTUKOIA.

B cnyuae, ecnu B mocesieHUMU WK PACTIONOXEHHOM Ha MEXCeJIEHHOM
TEPPUTOPUU HACEJIIEHHOM IYHKTE HET HOTApUyca, COOTBETCTBEHHO
J1aBa MECTHOW aAMUHUCTPALIMU MOCEJIEHU U CHELMATIBHO YIIOJTHOMO-
YEHHOE JOJIKHOCTHOE JIMIIO MECTHOIO CAMOYIIPAaBJIEHUS ITOCEIEHUA
WM IJ1aBa MECTHOW aIMUHUCTPALIMU MYHULIMIIAJIBHOIO paioHa U CIie-
LUAAIBHO YIIOJHOMOYEHHOE TOJKHOCTHOE JIMIIO MECTHOTO CaMOYIIpaB-
JIEHUS MYHULIMIIAJIBHOIO pailoHa UMEIOT IPAaBO COBEPIIATh OTAEJIbHbIE
HOTapUAJIbHbIC ICACTBUS IS JIULL, 3aPETUCTPUPOBAHHBIX 110 MECTY KU-
TEJbCTBA UJIM MECTY NMPeObIBAHUS B JaHHBIX HACEJIEHHBIX MTyHKTax (Y10-
CTOBEPATH 3aBELIaHUs U TOBEPEHHOCTHU, IIPUHUMATEL MEPHI IO OXpaHe
HACJIeICTBEHHOTO UMYIIECTBA U 1Ip.).

OTnenbHble HOTapUAJbHbIE JEeCTBUS BIpaBe COBEPIIATh JAOJIXK-
HOCTHBIE JIM1Ia KOHCYJbCKUX yupexaeHuii Poccuiickoit @enepaninu.

§2. HOTAPUANbHbIE JEACTBUS
N NMPABUJIA UX COBEPLLEHUSA

HotapuanbHoe aeiicTBHe MpeACcTaBisieT cO00 COBOKYITHOCTb
MMOCJIEIOBATEbHO COBEPIIAEMBbIX YITOJHOMOYEHHBIM JIULIOM HOPUIN-
YeCKM 3HAYMMBIX IMOCTYIKOB, PE3YJIbTaT KOTOPhIX O0YCIOBIMBAET BO3-
HUKHOBEHUE I0PUINYECKUX TTOCIEICTBHIA.

IMopsinok coBepllieHWsI HOTapUaJIbHBIX ACMCTBUII HOTapUyCcaMu
yCTaHaBJIMBaeTCcsl 3aKOHOM O HOTapvaTe W IPYTMMU 3aKOHOIATEJb-
HbIMU akTaMu Poccuiickoit Depepainu, a Takke cyobekToB PO.

[Mopsimok coBeplIeHUsT HOTApUATbHBIX ICHCTBUI TJIaBAMHU MECTHBIX
aIMUHUCTPALMIA MOCEJCHUIA U CITeLMAIbHO YIIOJTHOMOUYEHHBIMU JTOJIXK-
HOCTHBIMHU JIMLIAMU MECTHOIO CaMOYIIPaBIEHUS MOCEIEHUI, TIaBaMu
MECTHBIX aIMUHUCTPALIMI MYHULIUITAJIbHBIX PAlOHOB U CIIeI[MAJIbHO
YIOJTHOMOYEHHBIMHU JTOJKHOCTHBIMU JIMIIAMU MECTHOTO CaMOYIpaB-
JICHUS MyHULIMMAIbHBIX PAiOHOB ycTaHaBiauBaeTcs MHCTpyKIMei o
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TOPsIIKE COBEPIICHUS HOTapUATbHbBIX IEUCTBUI, yTBEpXKaaeMoii dene-
paJIbHBIM OPraHOM IOCTULIMN .

ITopsimok coBepllieHUSI HOTapUalbHbBIX 1€HCTBUMN TOJXKHOCTHBIMU
JIMIaMU KOHCYJIbCKUX YUPEXKICHUN YyCTaHABIMBAECTCS 3aKOHOMAATEb-
HbIMM akTaMu Poccuiickoit ®enepanun?.

HotapuanbHoe neiicTBre MOXET pacCMaTpUBAThCS U C TTO3ULIMIA Tu-
HAMUKM, U ¢ Mo3ulinii ctatuku. Kak nuHaMuyeckoe MOHSITHE HOTapu-
aJbHOE JeiCTBUE MpenrnojaaraeT COBOKYIMHOCTh COBEPIIEHUST ONpeae-
JICHHBIX IOpUINYECKUX (haKTOB, KaK CTATUYECKOE MTOHSITUE OHO OXBAaThI-
BaeT pe3yJIbTaT HOTapUaJlbHOTO MTPOU3BOJICTBA, UTOTOBBIN IOPUANYECKUN
axr.

Hopmbt, peeyaupyrowue nopsaook coeeputeHuss HomapuaibHoLx oeli-
cmeuii, MOJCHO pazdeaums Ha dee Ooavuiue epynnot.

1) HOpMBI, OTHOCSIIIMECS KO BCEM WJIM K OOJIBITMHCTBY HOTapualb-
HBIX IEVICTBUIA;

2) HOpPMBI, yCTaHaABIMBAaIOIIMEe OCOOEHHOCTU COBEPIIEHUS OT-
JETbHBIX HOTapUaJIbHBIX TeMCTBUIA.

ITpuMeHeHHe 00X HOPM HE 3aBHUCUT OT XapakKTepa HOoTapuajib-
HOTO JIeNCTBUS U 00s13aTEIbHO IJISI BCEX CIIydaeB.

B o1y rpynmy BXOAST CleAyIONIne 0043aHHOCIU HOmapuyca npu co-
éepuleHUN HOMAPUAIbHOZ20 0CIICIBUSL:

* YCTaHOBUTb JUYHOCTb OOPATUBIIMXCS 3a COBEPIIEHUEM HOTapUalb-
HOTO NEeUCTBUS,

* MPOBEPUTh MOMJMHHOCTb ITOAMMCHU YYACTHMKOB CAEJKM W IPYTUX
JIMLI, OOpaTUBLIMXCS 32 COBEPILIEHUEM HOTapUaJlbHOIO ACHCTBUS;

* TIPOBEPUTH TMOMIUHHOCTb TOAMUCHU YYACTHUKOB CHEIKU W APYTUX
JIMLL, OOpaTUBLIMXCS 32 COBEPIIEHUEM HOTapUaJIbHOIO ACHCTBUS;

* MPOBEPUTh COIEPKAHUE TOKYMEHTOB UM HEe NMPUHUMATh JOKYMEHTHI,
MMPOTUBOPEYAILIUE 3aKOHY;

* OTJIOXUTH COBEPLICHNE HOTAPUATBLHOTO AEWCTBUS B LIEJISIX UCTPEOO-
BaHUsI HEOOXOAMMBIX CBEIEHUIN WU JOKYMEHTOB OT YUPEXKICHUI,
OpraHu3alnii, TOJPKHOCTHBIX JINIL;

* OTJIOXHUTb COBEPIICHUE HOTAPHUAIBHOTO ACHCTBUS B ClIydae OTIIPaB-
JICHUSI JOKYMEHTA Ha BKCIIePTU3Y;

* Pa3bSICHUTH MOPSIIOK 00KATOBaHUS OTKa3a B COBEPIIIEHUN HOTapUaJIb-
HOTO JIEHCTBUS, M3JIOXKUTb IIPUUMHBI OTKa3a B ITIMCbMEHHOM (popMe;

Cwm.: IMpuka3 Muniocta Poccuu or 27 nexa6pst 2007 1. Ne 256 «O6 yTBepKIeHUN
MHCTPYKLIMY O MTOPsIIKE COBEPILEHUsI HOTApUAIbHBIX IEHCTBUI IJTaBAMU MECTHBIX
QIMUHUCTPAIMI TTOCEIEHUI U MyHUIIMTIAIbHBIX PAOHOB U CMELIMAIbHO YITOJHO-
MOYEHHBIMU JOJKHOCTHBIMU JIMIIAMU MECTHOTO CaMOYITPaBJICHUSI TTOCEIEHUI 1
MYHMIMTIAIBHBIX PAliOHOBY.

CwMm. cr. 26 u ap. ®egepanbHoro 3akoHa ot 5 uwoiag 2010 r. Ne 154-D3
«KoHcynbekuii ycraB Poccuiickoii @enepatnn».
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* TIPOBEPUTH YIUIATY TOCYIAPCTBEHHOM TOILINHBI;

* 3aperucTpupoBaTh HOTapUallbHOE NEWCTBME B CHELUAIbHOM pe-
ecTpe;

* B HEOOXOIMMBIX CIyJyasiX BbIIATh CBUICTEIBCTBO YCTAHOBJICHHOTO
obpaslia.

Kpome Toro, BHe 3aBUCMMOCTH OT BUJa HOTApUAIBHOTO JEUCTBUS
HOTapuyc 00s13aH COOJIONaTh maiiny HomapuaivHoix deticmeuti. CBene-
HUS O TPOM3BOAMMBIX HOTapUAIbHBIX JEHCTBUSIX U JOKYMEHTbI HOTa-
PUYCHI BBIIAIOT TOJBKO JIMLIAM, B OTHOIIIEHUH KOTOPBIX COBEPILIEHBI 3TH
JNEeWCTBUS, WIM UX MIPEACTABUTENSIM, a TAKXKE TTI0 OCHOBAaHHOMY Ha 3a-
KOHe TpeOOBaHUIO YITOJHOMOUYEHHOTr0 opraHa JU00 MOJKHOCTHOTO
Jmia (HalmpuMep, cyaa, CIeIoBaTes).

Omkas ¢ cogepuieHuU HOMAPUAALHO20 0CUCMGUSL 603MOJNCEH 6 CAedy-
WX cay1asx:

* COBEpILIEHUE TAKOTO NeHCTBUS MPOTUBOPEUUT 3aKOHY;

* NelicTBUE MOMIJIEKUT COBEPILIEHUIO APYTUM HOTAPUYCOM;

* CIpochOOIi O COBEPIICHUM HOTAPUATLHOTO JACCTBUS 00paTHIICs He-
JIeeCIOCOOHbIN IpakaaHuH JUOO MpencTaBUTENb, HE UMEIOLINI He-
00XOIMMBIX TTOJTHOMOYUIA;

* clesiKa, coBepliiaeMasi OT UMEHU IOPUANIECKOTO JIUIa, IPOTUBOpE-
YUT LIEJISIM, YKA3aHHBIM B €r0 YCTaBe WJIU MOJOXEHWUU;

* clleiKa He COOTBETCTBYeT TPEOOBaHUSIM 3aKOHA;

* JIOKYMEHTBI, MpEACTaBIEHHbIE [JIsi COBEPLIEHUS] HOTapUaIbHOTO
JENCTBYSI, HE COOTBETCTBYIOT TPEOOBAHUSIM 3aKOHOAATEIbCTBRA;

* (haKThI, U3JIOXKEHHBIC B TOKYMEHTAX, IIPEICTaBICHHBIX ISl COBEpIIIEe-
HUSI HOTApUAJIbHOTO IEMCTBUS, HE MOATBEPKIEHbBI B yCTAHOBJIEHHOM
3aKOHOAATeILCTBOM PP mopsiake Npu ycJaoBUM, YTO MOATBEPXKICHNE
TpebyeTcst B COOTBETCTBUU C 3aKOHOIATEICTBOM PD.

Hotapuyc no npocnbe auiia, KOTOPOMY OTKa3aHO B COBEpIIEHUU
HOTapUaJIbHOTO ACUCTBUS, TOJKEH U3JIOXKUTD TPUYMHBI OTKAa3a B MHUCh-
MEHHOH (hopMe 1 pa3bsiCHUTD MOPSIIOK €ro 00XKaTOBaAHUS.

3aMHTEPECOBAHHOE JIMLIO, CYMTAIOLLEE HENPABUIbHBIM COBEPLIEH-
HOE HOTapuajibHOE NIeViCTBUE UM OTKAa3 B COBEPILIEHUU HOTApUATIbHOTO
JIeNCTBYSI, BIIpaBe MoiaTh 00 3TOM Kalo0y B CyIl 110 MECTY HaXOXAeHUs
rocyIapCTBEHHOI HOTapuaJlbHON KOHTOPHI (HOTapuyca, 3aHMMalolle-
rOCsl YaCTHOM MTPaKTUKOM).

Bo3HuKIIMI MeXay 3aMHTEPECOBAHHBIMU JIMIIAMU CTIOP O TpaBe,
OCHOBaHHBIN Ha COBEPILIEHHOM HOTAapUaJbHOM JIEHCTBUM, pACCMATPU-
BaeTcs CyIOM B IopsiaKe uckooro npousBoacTsa (1. 37 I'TIK PO, . 9
4. 1 c1. 225" ATIK P®).

Buodwvt nomapuaavnvix deiicmeuii, coBepliiaeMbIX HOTapUycaMu,
YCJIOBHO MOXHO pa3feIuTh Ha TPU TPYIIIIbI.
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[TepByto rpyImy cocTaBisiioT delicmeus no yoocmogepenuro 6eccnop-

HbIX haxmog:

YIOCTOBEPEHME CAEIOK (B IEPBYIO OUYepeab CACIOK, WISl KOTOPhIX 3aKO-
HOJIaTeJIbCTBOM YCTaHOBJIEHA 00s13aTeIbHAsI HOTapuaibHas (hopma);
ynoctoBepeHMe (pakToB ((hakTa HAXOXICHMS TpaXkIaHMHA B XKUBBIX,
HaXOXIEHUs rpaxkJIaHUHA B OMPENeICHHOM MECTe U Ip.);
CBUJIETEIbCTBOBAHNE BEPHOCTU KOIMMU JTOKYMEHTOB W BBIITMCOK M3
HUX;

CBUIETEIbCTBOBAHNE MOIJTMHHOCTH MOAMMCH Ha TOKYMEHTAX;
CBUIIETEIbCTBOBAHME BEPHOCTU II€pPEBOIA JOKYMEHTOB C OIHOIO
S3bIKa Ha APYTOM.

Bropast rpyrina HoTapuajdbHBIX I€MCTBUII HallpaBieHa Ha ydocmoge-

PeHue beccnoproezo npasa.

BblJIaua CBUIETENILCTBA O MTPaBe Ha HACJIE/ICTBO;

BbIJa4a CBUIIETEIBCTBA O MPABE COOCTBEHHOCTU Ha IOJIO B OOIIEM
WMYIECTBE CYMPYTOB.

TpeTbs rpymiia HOTapuaJbHBIX ASHCTBUI TIpEACTaBICHA delicmeuamu

obecnevumenbHo20 Xapakmepa:

COBEpIIEHUE UCTIOTHUTEIbHBIX HAITUCEH;

nepenava 3asBIeHUN (GPU3NIECKUX U IOPUINYECKUX JIUII;

TMPUHSTUE HAa XpPaHEHUE TOKYMEHTOB;

MPUHSITUE MEP K OXpaHE HACJIEICTBEHHOTO UMYIIECTRA;

HaJIOXXEHUE 3anpeTa Ha OTUYKAeHUE UMYIIECTBA.

Kaxnoe n3 HoTapralbHBIX AEHCTBUI JOJDKHO COBEPIIATHCS B CTPO-

FOM COOTBETCTBUU C TPEOOBAHUSAMU AEHCTBYIOLIETO 3aKOHONATEIbCTBA !,
UMEIOLIMMUCS METOAMYECKUMU PEKOMEHIALIMSIMU® U [IPaBUJIaMU HOTA-
PUATBLHOTO EJIONPOU3BOACTBA’.

Cwm., Haripumep: [Tpuka3 MuHiocta Poccuu ot 29 utonst 2015 r. Ne 155 «O06 ytBep-
JKIAEHUM TpeOOBaHMIt K (hOPMATy U3rOTOBJIEHHOTO HOTAPUYCOM 3JIEKTPOHHOTO J10-
KYMEHTa».

Cwm., Hanpumep: [1puka3z MuHiocta Poccun ot 15 mapra 2000 r. Ne 91 «O6 ytBep-
KAEHUM MeToanuecKux peKOMEHAALIM 10 COBEPIIECHUIO OTIEIbHBIX BUIOB HOTA-
pUaNbHbIX AelicTBUi HoTapuycamu Poccuiickoit Deneparmn»; Metoanueckue pe-
KOMeHaluu 1o ohopMJIEHUIO HACIEACTBEHHBIX NIpaB, yTB. pelienuem [papie-
Hus PenepalbHOM HOTapHaIbHOI ManaThl (IpoToKoi oT 27—28 deBpans 2007 r.
Ne 02/07); MeToauueckue peKOMeHAALUU MO 0OPMICHUIO HACTEACTBEHHBIX
npas, yTB. pemeHreM [1paBnenus ®enepanbHoOt HOTAapUAILHOM TaNaThl (MIPOTO-
KoJ1 oT 27—28 denpas 2006 r. Ne 02/06).

Cwm.: Tpuka3 Muniocra Poccuu ot 16 anpenst 2014 r. No 78 «O6 yTBepKIeHUU
[TpaBu1 HOTApUAIBHOTO AEJONPOU3BOJICTBA».



Fnasa 22. WCMNOJIHUTE/IbHOE NPOU3BOACTBO

§ 1. Ilonamue ucnoanumeavrnozo npou3eoocmea

§ 2. Ilpasa u o6:3anHoCmuU CyOeOHO20 NPUCMABA-UCHOAHUNIEAS

Ha cmaouu UCnOAHUMeAbHO20 NPOU3B00CMEa

§ 3. Cmoponot ucnoanumeavrnozo npou3eoocmea

§ 4. Hcnoanumeavnote doxymenmot. Hcnoanumeaonotii aucm,

e20 cooepicanue

§ 5. Ilpuocmanosaenue ucnoanenus, OmcpouKa uau paccpo4Ka UCnOAHe U,
npeKpaujenue UCHOAHUMEeAbH020 NPOU3600CINGA, NOBOPOM UCNOAHEHUS.
cydebnozo akma

§ 6. O6xcaroeanue pewenuii u deticmeuti (6e3deilicmeus) cydeonozo
npucmaea-ucnoaHumens

§1. NOHATWE UCMOJHUTENBHOIO NPOU3BOACTBA

DdpdexTuBHOCTD cynedbHOI cucteMbl Poccuiickoit Denepanuu
HaIpsIMYyIO 3aBUCUT OT HaIJIEXKAIIEro UCTOJIHEHWS] TPUHUMAEMBIX Cy-
nmamu Poccmiickoit Denepaniny cyneOHBIX akToB. Lleabio cynedHoro mo-
CTaHOBJICHUS SIBJISIETCS (DAKTUUECKOE BOCCTAHOBJICHUE HAPYLIEHHOTO
WJIM OCITapMBAeMOTO TIpaBa, YTO TOCTUTAETCS MyTeM OBICTPOTO U 3(-
(beKTUBHOTO MCITOTHEHUS CyaeOHOr0 aKTa.

HcnoanuTenbHOEe MPOU3BOACTBO — 3TO IOCICAHSS, 3aBepIlaoIas
cTaaus TPaKIaHCKOTO MpoIiiecca, KOTOPOU TIPUBOAUTCS B UCIIOJHEHUE
pelleHue cyna I1o Iey.

IIpouecc 1o 3ammuTe MpaBa He OKAHYMBAETCS BBIHECEHUEM PELLICHUsI
¥ BCTYIUIEHUS €r0 B 3aKOHHYIO CUJIY, a TIPOJ0JIKAeTCs B (hopMe UCTION-
HUTEJIBHOTO IIPOM3BOACTBA, 00Pa3yIOIIEro caMOCTOSITEIbHYIO CTaTUIO
mnpoliecca.

[TpuHynuTenbHOE UCTIOTHEHME CYIEOHBIX PEIIeHU TapaHTUPYeT
OCYILIECTBJCHME MpaB, MPU3HAHHBIX CYI€OHBIM PEIIEHUEM, 1 BIIIOJIHE-
HUE IIOATBEePKACHHBIX UM 00s13aHHOCTEIA.

JesTenbHOCTh OPraHOB IO MPUHYIUTEIBHOMY UCTIOJIHEHUIO Cy1e0-
HBIX ¥ MHBIX aKTOB PEryJIupyeTcsi 3aKOHOM O CylneOHbIX mpucraBax. Ha
OCHOBaHMHU 3aKOHA O CyIeOHBIX IIPUCTaBaX CO3JaHa CaMOCTOSITeJIbHAsI
ciy>k0a, Ha KOTOPYIO BO3JIOXKEHBI 3a7a4u M0 00ECTIEYeHUIO YCTAaHOB-
JICHHOTO TOpsiaKa AeITeJbHOCTU cynoB PM 1 1o MCIoHeHUIO Cyneo-
HBIX aKTOB U aKTOB JAPYIUX OPTaHOB.

B cooTBeTCTBMM C AECTBYIONIMM 3aKOHOAATEIbCTBOM YCTAHOBJIEHbI
LeJIW ¥ 3aa4d MCIIOJTHUTEIbHOTO TTpon3BoacTBa. Ero 3agaum — mpa-
BWJIBHO M CBOEBPEMEHHO UCIIOJHATDH CyleOHbIe aKThl, aKThl APYTUX Op-
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TraHOB Y JOJDKHOCTHBIX JIMII U MHBIE UCTIOJHUTEIbHbIE TOKYMEHTHI B
ciyyasix, IpeIyCMOTPEHHbBIX 3aKOHOM. JlaHHbIE 3aauu ONpeNesioTCs
LIeJIbIO MCTIOJTHUTEIBHOTO MPOU3BOJCTBA — 3alllMTa HAPYIIEHHbIX MPaB,
CBOOOJT M 3aKOHHBIX UHTEPECOB TPak/iaH U OpraHu3alni.

B cooTBeTcTBUM co cT. 4 3aKOHa 00 UCTOTHUTEIBHOM MPOU3BOJCTBE
OHO OCYIIECTBJISIETCSl HA MPUHIIMITIAX: 3aKOHHOCTH; CBOEBPEMEHHOCTU
COBEPIICHMST UCTIOTHUTEbHBIX IEUCTBUI U MPUMEHEHUSI Mep MPHUHY-
JUTEJIbHOTO UCTIOJHEHUS; YBaXKeHUSI YECTU U JOCTOMHCTBA rpaxaa-
HUHA; HEMMPUKOCHOBEHHOCTU MUHUMYyMa UMYIIIECTBA, HEOOXOIUMOTO
JUISI CYILIECTBOBAaHUSI TpaXITaHMHA-I0DKHUKA U YJIEHOB €r0 CEMbU; CO-
OTHOCHMOCTH 00beMa TpeOOBaHMI1 B3bICKATES M MEP MPUHYIUTEIb-
HOTO UCITOJTHEHMUS.

§2. NPABA WU OBA3AHHOCTW CYQEBHOIO
NPUCTABA-UCMOJIHUTENS HA CTAAUN
NCNOJIHATENBHOIO NPOU3BOACTBA

[IpuHYIUTEeTbHOE UCITOTHECHNUE TIPONCXOINUT B YCTAHOBIIEHHOM
3aKOHOM TTOpsIAKe. B pe3yibTraTe MCIOJIHUTEIBLHOTO ITPON3BOIACTBA
CKJIa[IBIBAIOTCSI IIPABOOTHOILEHUS 10 MOBOLY IIPUHYIUTEILHOIO UCIIOJI-
HeHUsT TpeOOBaHUIT B3bICKaTE K JODKHUKY. CyObeKTaMy MCTIOJTHM -
TEeTBLHBIX TIPAaBOOTHOINECHNH STBIISIOTCS OpTaHbl IIPUHYINTEIBHOTO MC-
MOJIHEHUS CYyAeOHbBIX U UHBIX aKTOB, CYl, YYaCTHUKU UCIIOJHUTEIHLHOIO
TIPOM3BOACTBA.

OpranamMu TIpUHYIUTEIIFHOTO MCIIOJTHEHMS CyIeOHBIX aKTOB, aKTOB
JIPYTUX OPTaHOB U JOJIKHOCTHBIX JIull siBjsieTcss DenepaibHast ciyxKba
CyIeOHBIX TIPUCTABOB U €€ TCPPUTOPUATHHBIC OPTaHEBL.

HemocpencTBeHHOE IMTPUHYIUTEIILHOE NCITOJTHEHWE CYIeOHBIX N
MHBIX aKTOB OCYILIECTBIISIIOT IIPUCTABLI-UCIIOJHUTENIN. B cooTBETCTBMMI
¢ 3aKOHOM O CyZIeOHBIX TIPUCTABAX HPUCIIABDI-UCHOAHUMEAU 003AHbL:

* MPUHUMATh MEPHI IT0 CBOEBPEMEHHOMY, TTOJTHOMY M IIPaBUJIBHOMY
WCITOJTHEHUIO UCITOJTHUTEIBHBIX TOKYMEHTOB;

* MPEIOoCTaBISATh CTOPOHAM HCITOTHUTEIBLHOTO MPOM3BOACTBA WIIM UX
TIPEICTAaBUTENISIM BO3MOXKHOCTh 3HAKOMHTBLCS C MaTephallaMU WC-
TMOJIHUTEILHOTO TIPOU3BOJICTBA, IeJIaTh M3 HUX BBIITMCKKA, CHUMATh C
HUX KOITUU;

* paccMaTpuWBaTh 3asBJICHUS CTOPOH II0 TTOBOAY MCIOJHUTEIHHOTO
TMIPOM3BOACTBA M MX XOIATaliCTBa, BBIHOCUTHh COOTBETCTBYIOIINE I1O-
CTAHOBJICHUSI, PA3bSICHSISI CPOKU U TTOPSIOK UX 00KaJTOBaHUSI.
CyneOHBIN TTPUCTaB-NCIIOJTHUTEIb UMEET JOCTATOYHO IIMPOKME

TOJTHOMOYHSI, TTO3BOJISTIONINE eMY MPeAITPUHUMATE JEHUCTBUS C IEJTbIO
HCIIOJIHEHUS CyAeOHOro U MHOTO akTa. B cooTBeTcTBUM ¢ 3aKOHOM 00
KUCITOJHUTEJIbHOM IPOU3BOACTBE (CT. 64) OH MMEET MpaBoO COBEPIIATh
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cienylouye aeicTBuUsl Ha Bcell Tepputopun Poccuiickoit Menepanviu u
Ha TEPPUTOPUN MHOCTPAHHBIX TOCYAAPCTB, Kya HAIPaBJISIETCS TTOpyYde-
HUE B COOTBETCTBUU C MEXIyHApOAHBIM HoroBopoM Poccuiickoit ®e-
Jlepaluuu:

BBI3bIBATh CTOPOHBI MCIIOJHUTEIHHOTO MPOU3BOACTBA (MX IIPEeIcTa-
BUTEJICI), MHBIX JIMILI B ClIy4dasX, IPeAyCMOTPEHHBIX 3aKOHOAATE/Ib-
ctBoM PD;

3arpalnBaTh HEOOXOAUMBIE CBEIeHUS Y (DU3UIECKUX JIUI, OpraHu-
3allMii M OpraHoOB, HAXOISIMXCs Ha Tepputopun Poccuiickoit Deme-
pauuu, a TakKKe Ha TEPPUTOPUIX MHOCTPAHHBIX TOCYNAPCTB, B IMO-
pPAOKE, YCTAaHOBJICHHOM MCXKAYHAPOAHBIM JOIOBOPOM P(D, moJrydyaTb
OT HUX 00BbSICHEHUs, TH(GOPMALIMIO, CIIPABKU;

MPOBOJUTH MPOBEPKY, B TOM UYMCJE MPOBEPKY (PUHAHCOBBIX JTOKY-
MCHTOB, ITO UCITOJTHCHHNIO UCITOJTHUTCIIBHBIX TOKYMCHTOB,

JaBaTh (PU3UIECKUM U IOPUIMICSCKIM JIMLIAM ITOPYYEHHUS I10 UCIIOJIHE-
HUIO TpeOOBaHUI, COIEPKAIIUXCS B UCTIOJTHUTEIbHBIX JOKYMEHTAX;
BXOIUTDb B HCKMJIBIC TIOMCIICHUA M XpaHWJINIIA, 3aHUMACMbIC OOJIXK-
HUKOM WJIW IPYTUMH JIMIIAMU JTUOO MPUHAIIEXKAIINE JOJKHUKY WU
IPYTUM JIMLAM;

C pa3pelieHus B MICbMEHHOM (hopMe cTapIero cyaeoHOTo IprucTaBa
(a B cy4ae MCTIOJHEHMST UCIIOJHUTEIPHOTO TOKYMEHTa O BCEJIEHUU
B3bICKATEJId UKW BBICCJICHUN OOJI2KHUKA oe3 pasp€li€eHuA CTapuero
CylIeOHOTO TIpPHCTaBa) BXOIUTH O€3 COTJIacusl JOJKHUKA B XKUJIOE T10-
MellleHHEe, 3aHMMaeMOoe JTOJKHUKOM;

B LEJIAX o0ecreyeHUs WCITOJHEHUS UCIIOJIHUTEIBLHOTO JOKYME€HTa
HaKJIaabIBaTh ape€CT HAa UMYIIIECTBO, B TOM YHMCJIE J€HEXKHBIC CPEACTBA
M IeHHbIe OyMaru, u3bIMaTh yKa3aHHOE MMYIIECTBO, IlepenaBaTh
apeCTOBAHHOE M U3BSTOE MMYILIECTBO Ha XpaHEHHUE;

IPOU3BOJNTH OLICHKY MMYIICCTBA B MOPAAKE U TIpeaciax, yCTaHOB-
JIEHHBIX 3aKOHOM 00 MCIIOJTHUTEILHOM TTPOM3BOJICTBE;

MpUBJIeKaTh VISl OLICHKM MMYILIECTBa CIIELIUAIMCTOB, COOTBETCTBY-
IOLIMX TPeOOBAHUSAM 3aKOHOAaTeIbcTBA PD 00 OLIeHOYHOI AesITe b-
HOCTH;

MIPOU3BOIUTH PO3BICK MOJLKHUKA, €ro MMYIIECTBA, PO3BICK peOeHKa
CaMOCTOATEIIbHO UJIN C IMPUBJICYECHUEM OPTaHOB BHYTPECHHUX JICJT;
3arpallnBaTh Y CTOPOH MCTIOJHUTEIHLHOTO IIPOM3BOICTBA HEOOXOMM-
MyI0 MH(GOPMALINIO,

paccMaTpuBaTh 3asBJICHUSA U XO[[aTafICTBa CTOPOH UCITOJIHUTEJIbHOI'O
MPOMU3BOACTBA M APYIUX JIML, YYACTBYIOLIUMX B MCIOJHUTEIHLHOM
MIPOU3BOJICTBE;

B3bICKMBATh UCTIOJIHUTEIBCKUI COOp M HajlaraTh 1ITpadbl HA 10K~
HHWKAa 1 MHBIX JIUILL B CJIydadX U MMOPAIKE, KOTOPbIC YCTAHOBJICHbI (1)6-
JiepaJibHBIM 3aKOHOM;
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o0palaThCcsl B OpTaH, OCYIIECTBIISIOIIMN TOCYTapCTBEHHYIO PEru-
CTpaLMIO TIPaB HAa UMYILIECTBO Y CIEJOK C HUAM, JJIsI TPOBEICHUS pe-
TUCTpalliM Ha MM JODKHMKA MPUHAIIEXKaIlero eMy UMYIIecTBa B
CIy4yasix U MOpSiAKe, KOTOPhIe YCTAHOBJICHBI 3aKOHOM OO0 MCITOJTHU-
TEJIbHOM IPOU3BOJICTBE;

yCTaHaBIMBaThb BPEMEHHbIE OrpaHUYEHUsI Ha Bble3d JAOJDKHUKA U3
Poccuiickoit @enepaunu;

MPOBOAUTH MPOBEPKY MPABUIBHOCTU YIEPXKAHUS U IEPEUYUCTICHUS
NEHEXXHBIX CPEACTB MO CyAeOHOMY aKTy, aKTy OPYroro opraHa Wiu
JOJKHOCTHOTI'O JIMIIA TIO 3asBJICHUIO B3BICKATEISI WJIM 10 COOCTBEH-
HOW MHUILIMATUBE;

COBEplIaTh WHbIE OEWCTBUSI, HEOOXOMMMBIE [JiI CBOEBPEMEHHOTO,
TOJIHOTO U MPAaBUJILHOTO UCIIOJIHEHMS MCTIOJHUTEIbHBIX TOKYMEHTOB.
B coorBeTcTBHMU co cT. 12 3aKoHa O CyneOHBIX ITpUCTaBax B IIPO-

OEeCCE MPUHYAUTCIbHOTO UCITOJTHECHUA CYI[€6HBII7I IIpUCTaB-UCIIOJ-
HUTEJIb UMEET ITPaBO:
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MOJIy4aTh IMPU COBEPLIEHUU UCIIOJHUTENIbHBIX AEHCTBUIT HEOOXOI M~
My MHOOPMALINIO, OOBICHEHUST U CIIPaBKU; MIPOBOAUTH Y paboTO-
JaTeneil TIPOBEPKY MCITOJIHEHUSI MCIOJHUTEIBLHBIX JOKYMEHTOB Ha
paboTalolIMX Y HUX JO/DKHUKOB M BedeHUsT (PMHAHCOBOM JOKYMEH-
TALUK 10 UCTIOTHEHUIO YKA3aHHBIX TOKYMEHTOB;

JaBaTh IpaXkJIaHaM U OPraHU3aLMsIM, YYaCTBYIOIIUM B UCITOJTHUTEb-
HOM IIPOM3BOICTBE, IMOPYYEHHUs 110 BOIIPOCAM COBEPLICHUSI KOH-
KPETHBIX UCITOJTHUTENIbHBIX I CTBUIA;

BXOAUTh B MOMEILEHUSI U XPaHUJIUIIA, 3aHUMAeMble MOJKHUKAMU
WIN IIpUHALJIeXAIMe UM, TPOU3BOIUTH OCMOTPhI YKa3aHHBIX ITOMe-
LIEHWI M XpaHWIUIL, TTPU HEOOXOAMMOCTU BCKPBIBATh MX, a TAKXKe
Ha OCHOBAaHMM OIpeleseHus] COOTBETCTBYIOIIEIO Cyda COBEpIlaTh
yKa3aHHbIE AEACTBUSI B OTHOLLUEHUM MOMEIUEHUI W XpPaHUJIUIL, 3a-
HUMAaEMBbIX APYTUMU JIUIIAMU WIK MPUHAJIEXKAIUX UM;
apecTOBBIBATh, U3BIMATh, MIepeAaBaTh Ha XpaHEHNE U Pean30BbIBAThH
apecTOBaHHOE MMYIIECTBO, 32 UCKJIFOUEHUEM MMYIIIeCTBA, U3bSITOTO
13 000pOTa B COOTBETCTBUM C 3aKOHOM; HaJlaraTh apecT Ha JeHEX-
HbIe CPEACTBa U MHbIC LIEHHOCTU JOJKHUKA, HAXOMSIIUECS Ha cue-
Tax, BO BKJIaJax WIM Ha XpaHEHWU B OaHKAaX M MHBIX KPEIUTHBIX Op-
raHu3alusx, B pa3Mepe, yKa3aHHOM B UCTIOJTHUTEIbHOM TOKYMEHTE;
HCMOJb30BaTh HEXMUJIbIE MOMELIEHUS MPU COrJIAaCUU COOCTBEHHUKA
JUTIST BPEMEHHOTO XPaHEHUS U3BATOTO UMYIIECTBA, BO3jIaraTh Ha CO-
OTBETCTBYIOIIMX JIULI 00SI3aHHOCTD 110 €r0 XpaHEHUI0, UCII0Jb30BaTh
TPaAHCITOPT B3bICKATEIISI WIIH AOJKHUKA [UTS TIEPEBO3KU UMYIIECTBA C
OTHECEHMEM PACXOIOB 3a CUET JOJIKHUKA;

B CJIydae HEsSICHOCTU TPeOOBaHMIA, COAEPKAILMXCSI B UCITOTHUTEIBHOM
JOKYMEHTE, Ha OCHOBAHUK KOTOPOTO COBEPILAIOTCS UCTIOTHUTETbHBIE



JIEUCTBUS, IPOCUTD CYII WIKU APYrOi OpraH, BbIIABLUUIA UCIIOJIHUATEIb-
HBII TOKYMEHT, O Pa3bICHEHUH ITOPSIKA €70 UCIIOJTHEHU
* OOBSIBISITh PO3BICK JOJIKHUKA, €T0 UMYIIIECTBA WM PO3BICK PEOEHKA;
° BBI3bIBATh I'PAXKIAH U JOJXKHOCTHBIX JIML] 10 UCTIOJTHUTEJIbHBIM 10KY-

MEHTaM, HaXOAALIMMCA B IPOU3BOICTBE;

* COBeplLIaTh UHBIC JEUCTBUSI, TPEAYCMOTPEHHbIE 3AKOHOM OO UCIMOJI-

HUTEJILHOM ITPOU3BOCTBE.

[TockonbKy cyneOHBIN MPUCTAB-UCITOJHUTENIb ITPU BBITTOJTHEHUN
(byHKIIMI BRICTYyNaeT KaK MPEACTaBUTENb BIACTU, TPEOOBAHUS, 3as51B-
JIEHHBIE B TIpe/iesiaX ero MOoJIHOMOYUA, 00s13aTeIbHbBI [IJ1s1 BCEX OPTaHoB,
OpraHu3aluii, TOJCKHOCTHBIX JIMIL Y TpaxXaaH Ha Tepputopun Poccuii-
ckoii Peaepannu.

§3. CTOPOHbI UCMOJIHUTENBHOIO NPOU3BOACTBA

B ncmosmHUTETEHOM TIPOM3BOACTBE, KaK M B IPYTUX CTAIMUSIX
rpaxkJIaHCKOTIO Ipolecca, YIaCTBYIOT B CTOPOHBI, UMEHYEMbIC B3bI-
cKaTejieM U JOJKHUKOM.

B3bickaTesb — 3TO JIMIIO, B MOJIb3Y UM B MHTEPECAX KOTOPOTO BbI-
JlaH UCTIOJIHUTEIbHBINA JOKYMEHT.

JOJDKHMK — 3TO JIMLO, 00sSI3aHHOE I10 UCIIOJHUTEIbHOMY JOKYMEHTY
COBEPIIUTD OMpeneieHHbIe NeCTBUS MU BO3IEPXKAThCSI OT UX COBEp-
IIeHUS.

OOpallaeM BHUMaHME, YTO B KaUeCTBE JOKHMKA B MUCIIOJIHUTEIb-
HBIX JINCTAX, BBEIAaBacMbIX HA OCHOBE OIIpeAeIeHUS cyaa o0 obecrieue-
HUM UCKa, MOTYT OBITh yKa3aHbl HE TOJIbKO OTBETYMKHU, HO U IpyTHUe
Ji1a, o0si3aHHbIE BBHIIIOJIHUT IIPEAIIICAaHKE Cya.

B ucnosHuTeIbHOM TPOM3BOJACTBE BO3MOXHO coydacTue. Kaxmplii
M3 COYYaCTHMKOB BBICTYIIaeT OT COOCTBEHHOIO MMEHH, COBEPILIaeT 1UC-
IMOJIHUTEJIbHbIC AEUCTBUS CAMOCTOSITEJIbHO U HE3aBUCUMO OT IPYTHX
COYYaCTHUKOB. B TO e BpeMsi OHM MOTYT TTOPYYUTh y4yacTUe B UCIIOJI-
HUTEIHLHOM TIPOM3BOICTBE OMHOMY M3 COyYaCTHUKOB.

CaMOCTOSITEJIbHOE YJacTHe I'paxkaaH B UCIIOJHUTEILHOM IIPOU3BO/I-
CTBE BO3MOXKHO T10 JOCTIKEHUM UMM 18-71eTHero Bo3pacta. Takske Heco-
BEPIICHHOJIETHIE, UMEIOIINE IMOJTHYIO 1e€CIIOCOOHOCTh, CAMOCTOSI-
TEJIbHO YYaCTBYIOT B UCITOJIHUTEJIBHOM IPOM3BOACTBE. DTO CIIydyad SMaH-
CHUTIALIMU HECOBEPIICHHOJIETHUX, JOCTUTIINX Bo3pacTta 16 set (ct. 27 'K
P®), a Takke BeTyruieHNe B Opak 1o TOCTIDKEHMST Bo3pacTa 18 jeT B ¢y~
yasx, yCTAaHOBJICHHBIX 3aKOHOM (11. 2 ¢T. 21 'K P®D).

CTOpOHBI B UCIIOJIHUTEILHOM IIPOU3BOACTBE IOJIb3YIOTCS PAaBHBIMU
nmpaBaMy M HEeCYT paBHbIe 00s13aHHOCTU. OHM MMEIOT TIPaBO 3HAKO-
MUThCSI ¢ MaTepHUalaMyi UCIIOJIHUTEILHOTO IIPOU3BOACTBA, AeiaTh U3
HUX BBIITACKU, CHUMATh C HUX KOIUM, IPEACTABISITh JONOJHUTEIbHbIE
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Marepuabl, 3asBJsTh XOAaTaliCTBa, y4aCTBOBATh B COBEPIIIEHUM MUCIIOJ -
HUTEJIbHBIX IECTBUIA, TaBaTh YCTHHIE M MMCbMEHHBIC OOBSICHEHUS B
IIPOIeCCe COBEPIICHMUSI UCIIOJHUTEIbHBIX IeMCTBUIA, IIPUBOIUTH CBOU
JIOBOJIbI IO BCEM BOTIPOCAM, BOZHUKAIOIIUM B XOJI¢ UCTIOJIHUTEJIbHOTO
MPOM3BONICTBA, BO3PAXaTh IIPOTUB XOMATANCTB 1 TOBOAOB APYTUX JIUII,
YYaCTBYIOIIMX B MCIIOJHUTEILHOM IIPOU3BOJCTBE, 3asIBJISITh OTBOMBI,
003KaJIoBaTh MOCTAHOBIIEHUS CyAeOHOTO MPUCTaBA-UCIIOJHUTEISI, €TO
neiicTBus (0e3mMeiiCTBUE), a TaKXKe UMEIOT MHBIE IpaBa, MPeaIyCMOT-
peHHbIC 3aKOHOAATeIbCTBOM P® 00 MCITOJHUTEIbHOM IIPOU3BOICTBE.
Jo oKoHYaHMS UCIIOJIHUTEIBHOIO MPOU3BOICTBA €0 CTOPOHKI BIIpaBe
3aKJIIOYUTh MUPOBOE COTJIAllIeHNE, YTBEPKIaeMOoe B CyIeOHOM TTOPSIIKE.

C gnuBaps 2017 r. cTOpOHBI UCTIOJTHUTEIBLHOTO TTPOU3BOJICTBA BIIpaBe
MoaaBaTh CyneOHBIM MPUCTaBaM B RJIEKTPOHHOI (popMe 3asiBICHUSI, XO-
JaTalicTBa, OOBSICHEHMST, OTBOMIBI U XKaJIOOKI. [l 3TOTO 3asBUTEIO HE-
00XOIMMO HaIPaBUTh IMOANKMCAHHOE 3JIEKTPOHHOM MOAIMCHIO o0Opallle-
Hue. [Ipy HeoOXOAMMOCTH K 00pAaIlleHUIO JOJIKHBI OBITh MPUI0XKEHbBI 1
WHBIE TOKYMEHTHI B (hOpMe 3JIeKTPOHHOTO TOKYMEHTA.

B cnyuyae, ecnm 3JeKTpoHHOE oOpallleHue MPUCTaBy HampaBiseT
MpeACTaBUTE/Ib B3bICKATEIISI WM JOJKHUKA, €My HEOOXOaUMO OyIeT
MPUIIOXNATh TOKYMEHT, MOATBEPXIAOIINI €TO IIPEaCTaBUTEIbCKIE
MOJTHOMOYHMS B (hOpMe 3JIEKTPOHHOTO TOKYMEHTA.

CTOpOHbBI UCITOJTHUTEJILHOTO IIPOU3BOJICTBA HECYT O0SI3aHHOCTH, YC-
TaHOBJICHHBIC 3aKOHOMATebCTBOM P®D, 1 00s13aHBI 106POCOBECTHO
MOJIb30BaThCA MPEIOCTABICHHBIMU UM IIpaBaMU.

B ucnonHuTe IbHOM MPOU3BOACTBE AOIYCKACTCS IIPaBOIIPEEMCTBO.
OHO BO3MOXHO TIPU BEIOBITUM OJHOI M3 CTOPOH MCITOTHUTEIHLHOTO
MIPOU3BOACTBA; CMEPTh I'paxkgaHUHA, peopraHU3alys OpraHu3aluu,
YCTYyIIKa IIpaBa TpeOoBaHMsI, IIEPeBOI AoJra v Ip. B aTom citydae cyne6-
HBIII TIPUCTAB-UCIIOJTHUTEb 3aMEHSIET COOTBETCTBYIOIIYIO CTOPOHY
MMPaBONPEEMHMKOM, O YeM BBIHOCHUT IToCcTaHOBJeHUe. OCHOBaHUEM
3TOr0 MOCTAHOBJICHUSI CIIYKUT CyAeOHBIM aKT, aKT APYroro opraHa Win
JIOJDKHOCTHOTO JIMIA O 3aMEeHE MPaBOIPEIIIeCTBEHHUKA TTPaBOIpeeM-
HUKOM. [J1s TIpaBolipeeMHMKA BCE AEMCTBUSI, COBEPIIEHHBIE 10 €T0
BCTYIUICHUS B UCIIOJIHUTEJIbHOE IPOM3BOICTBO, 00s13aTe/IbHbI B TOM
Mepe, B KaKoit OHU ObUTM 00s13aTeTbHbI IJIS1 CTOPOHBI UCTIOTHUTEIBHOTO
MIPOM3BOACTBA, KOTOPYIO MPaBOIPeeMHUK 3aMeHuI. JlaHHbIe TTpaBuja
pelalTcs 3aKOHOAATeIeM UICHTUYHO TPaXIaHCKOMY UM apOUTpax-
HOMY TIpOLIECCYaIbHOMY 3aKOHOIATEIbCTBY.

CTOpOHBI BIIpaBe y4acTBOBATh B MCIIOJTHUTEIbHOM MPOU3BOACTBE
JIMYHO WX 4Yepe3 CBOMX IpeacTaBuTeseil. [IpeacTaBUTEeNsIMU MOTYT
OBITh JE€ECIIOCOOHEBIC JUlla, UMEIOIINe HaldaeXalluM odopa3zoM odop-
MJIEHHbIe TTOTHOMOYMs. [ToTHOMOUMST pyKOBOIUTENIe opraHu3aluii 1
OPraHoOB, JCHCTBYIOIINX OT MX UMEHU, ITOATBEPXKIAIOTCS CIYKEOHBIMU
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YIOCTOBEPEHUSIMHU, YUPEAUTECIbHBIMU U UHBIMU TOKyMeHTamu. M HTe-
pECHI OPTaHW3AIMA B UCITOJTHUTEIBHOM TTPOU3BOJICTBE MOTYT MPEICTAB-
JIITh U UHBIE TIPEACTaBUTENU. B 3TOM ciydae nokHa ObITh 0ohopmiIeHa
JIOBEPEHHOCTb.

3aKOHHbIE TTPEJCTABUTENIU IPakaaH MOATBEPKAAIOT CBOI CTAaTyC CO-
OTBETCTBYIOIIMMU TOKYMEHTaAMU. DTO MOXKET OBITh CBUAETEIBCTBO O
pOXIeHUU pedeHKa, CBUIETEJILCTBO 00 YCHIHOBJIEHUHU, a TAKXKe TIOKY-
MEHT, YIOCTOBEPSIOLINN OTEKY WX MTOTIEYUTETbCTBO.

TTorHOMOUMS MpenCTaBUTENSI, SIBISIIOIIETOCSI COYyYaCTHUKOM B MC-
MOJIHUTEJIbHOM MPOU3BOJICTBE, MOTYT ObITh OMpEIEIEHbI B 3asiBJICHUU,
KOTOpPOE MOJIAeTCs CyIeOHOMY MPUCTABY-UCIIOTHUTEIIO.

TTonmHOMOYMS MHBIX PEACTABUTEIIEH, B TOM YUCIIE aABOKATOB, YIO-
CTOBEPSIIOTCS JOBEPEHHOCThIO, BhITAHHOW U O(hOPMIEHHOI B COOTBET-
CTBMM C 3aKOHO/IATEJTCTBOM.

§4. WUCNONIHWUTEJIbHBIE AOKYMEHTbI.
NCNOJIHATENbHbIX IACT, EFrO COAEPXXAHUE

Bo30y:xaeHue UCITOIHUTEIBHOTO IIPOU3BOICTBA OCYILECTBIISICTCS
IyTeM TIPEIbIBICHUS K UCIOJHEHUIO CyIeOHOMY TTPUCTABY-UCITOJTHM-
TEJII0 VCTIOJIHUTEILHOTO IOKYMEHTA.

HcnoaHuTeIbHBIMU JOKYMEHTAMMU SIBJISIOTCS:

1) MCTIOJTHUTETbHBIE JIUCTHI, BBIIaBaeMble CylIaMU OOIIeH IOPUCINK-
UK 1 apOUTPaKHBIMU CydaMM Ha OCHOBAaHUU IIPUHUMAEMBIX UMM CYy-
JIeOHBIX aKTOB;

2) cyneOHbIe TPUKa3hbl;

3) HOTapUaJbHO YIOCTOBEPEHHBIE COTIAIleHUsT 00 yIlJlaTe aJlMMeH-
TOB WJIW UX HOTAPUAJIbHO YIOCTOBEPEHHbIE KOIIUU;

4) ynocToBepeHu s, BblIaBaeMble KOMUCCUSIMU IO TPYIOBBIM CIIOpaM;

5) akrel ITencnonnoro ¢ponma PP n PoHma connarbHOro cTpaxoBa-
Hust P® o B3bICKAaHMM AEHEXHBIX CPEICTB C JOJDKHMKA-TpaXIaHWHA,
3aperucTPUPOBAHHOTO B YCTAHOBJICHHOM ITOPSIIKE B KAYECTBE MHIANBU-
IyaJIbHOTO TIPEAIIPUHUMATES, 0€3 TIPUIOXEHUST TOKYMEHTOB, COIEep-
JKaIMX OTMETKM OAaHKOB MJIM MHBIX KPEAUTHBIX OpraHM3aluii, B cliydae,
€CJIM JOJDKHUK BITPaBe OCYLIECTBIISITh MPEATTPUHUMATETbCKYIO AeSITeIb-
HOCTh 0€3 OTKPBITHSI PACYETHOTO 1 MHBIX CYECTOB);

6) aKThl OPraHOB, OCYIIECTBIISIONINX KOHTPOJIbHbIE (DYHKIIUU O B3bI-
CKaHUM JCHEXHBIX CPENICTB C MPUJIOXKEHUEM TOKYMEHTOB, COACPKAIIUX
OTMETKM 0aHKOB WJIM MHBIX KPEAUTHBIX OpraHu3aliuii, B KOTOPbIX OT-
KPBIThI pacYeTHHIC 1 MHBIE CUeTa JOJDKHUKA, O TIOJTHOM WJIM YaCTUIHOM
HEUCIIOJIHEHU U TpeOOBaHUI yKa3aHHBIX OPTaHOB B CBSI3U C OTCYT-
CTBUEM Ha cyeTax JOJIKHUKA JEHEXHBIX CPEJCTB, TOCTATOUHBIX ISt
YIOBJIETBOPEHUS 3TUX TPEOOBAHUIA;
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7) cyneOHbIe aKThl, aKThl IPYTUX OPraHOB U JOJKHOCTHBIX JIUIL IO
neaaM 00 aTMUHUCTPATUBHBIX MPABOHAPYIIEHUSIX;

8) mocTaHOBIIEHUsI CyIeOHOTO MTPUCTABA-UCTTOTHUTETIS;

9) aKThl IPYTrUX OPTaHOB B CJIydasiX, MPeAyCMOTPEHHBIX (henepab-
HBIM 3aKOHOM;

10) ucnonHUTENbHASI HANMKUCh HOTApUYCa;

11) 3anpoc LeHTpaJbHOrO opraHa, Ha3HaueHHOTo B Poccuiickoii
®Denepalivu B 1eJsIX 00ecreyeHus UCTIOMHEHUS 00513aTeIbCTB M0 MEX-
IyHapoaHoOMY noroBopy Poccuiickoit denepanuu, o po3bicKe pedOeHKa,
HE3aKOHHO nepeMelleHHoro B Poccuiickyro Denepalivio Uin yaepxKu-
Baemoro B Poccuiickoit denepanu.

UcnonnnTenbHbIA JOKYMEHT, 32 UCKIIOYEHUEM MOCTAHOBIECHUS CY-
JIEOHOTO MPUCTaBa-UCTIOJTHUTEIS, CyIe0HOTO MPUKa3a, UCTIOTHUTEb-
HOI HaAIMMCKU HOTapuyca U HOTapMaJlbHO YIOCTOBEPEHHOTO coTJalie-
HU 00 yTuiaTe aTMMEHTOB, TOJKEH COAEPXKATh CAeAYIOIHe CBeIeHHs:

1) HauMeHOBaHUE U aJipec cyaa WIU APYroro opraHa, BbIaBIIETO
WUCITOJTHUTEbHBIM JOKYMEHT, (haMUJIvs M MHUIIAAIBI JOJDKHOCTHOTO
JALIA;

2) HaUMEHOBaHUE Jieyia UM MaTepualioB, HA OCHOBAHUM KOTOPBIX
BbIIAH MCTIOJIHUTEIbHBIN JOKYMEHT, 1 UX HOMEpa;

3) nara NpUHSTHUS CyIeOHOTO aKTa, akTa IPYroro opraHa Wiy J0JXK-
HOCTHOTO JIUIIA;

4) nata BCTYIIJIEHUS B 3aKOHHYIO CUJTY CYIeOHOTO aKTa, akTa JIpyroro
OpraHa WM JOJDKHOCTHOTO JIMIA MO0 yKa3aHWe Ha HEMEJIEHHOE UC-
MOJIHEHUE;

5) cBefeHUs O TOJKHUKE 1 B3bICKATEJIe:

a) Uil rpaxkaadH — haMuiivsi, UMsl, OTYECTBO, MECTO XKUTEIbCTBA WU
MECTO TIpeOBbIBAaHUS, a TSI JOJDKHUKA TaKKe — J1aTa U MECTO POXKIEHUSI,
MECTO padoOTHI (€CIM OHO M3BECTHO) M IIJIST JOJDKHUKA, SBIISTFOIIETOCS
WHAVBUIYAIBHBIM MPEINPUHUMATENEM, TaKKe — JaTa U MECTO €T0 To-
CyJapCTBEHHOU perucTpalnvy B Ka4eCTBE WHAWBUIYATIBHOTO TIPEANPU-
HUMAaTess1, UASHTUMUKAIIMOHHBIN HOMEDP HAJIOTOTUIATE bIINKA;

0) /U1 OpraHu3alrii — HAMMEHOBaHKE, MECTO HaXOXIeHUsI, (pakTu-
YEeCcKUii afgpec (ecu OH U3BECTEH), 1aTa TOCYAapCTBEHHON perucTpauuu
B KaueCTBE IOPUINYECKOTO U, UICHTU(DUKAIIMOHHBI HOMEp HaJlo-
TOTUIATENBIINKA;

B) wist Poccuiickoit @enepanuu, cyobekra PO uim MyHuULIMnaib-
HOTO 00pa3oBaHUsI — HAMMEHOBAHUE U apec opraHa, yIOJTHOMOYEH-
HOTO OT UX UMEHM OCYUIECTBJISITh TTPaBa U UCITOJHSTh O0SI3aHHOCTHU B
WCTIOJTHUTEIIbHOM TPOU3BOJICTBE;

) J1JIs1 ”HOCTPAHHOTO TOCyIapcTBa — MOMUMO CBENEHUM, yKa3zaH-
HBIX B 1. 1—4, Tak;ke HAaUMEHOBaHUE W MECTO HAaXOXIEHUS COOTBET-
CTBYIOIIUX OpTaHa, yYpeXIEeHUsI WX UHOTO OOPa30BaHUS;
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6) pe30oJIIOTUBHAS YacThb CyAeOHOTO aKTa, aKTa APYyroro opraHa ujiu
JTOJDKHOCTHOTO JINIIA, coaepXkKaliasi TpeOOBaHMUE O BO3JOXEHUU Ha
MOJKHUKA 00513aHHOCTH T10 Tlepenayde B3bICKATEII0 IeHEXHbBIX CPEACTB
1 MHOTO MMYIIIECTBA 10O COBEPILIEHUIO B MOJIb3Yy B3bICKATENSI OTpe/ie-
JICHHBIX IEWCTBUM WM BO3AEPKAHUIO OT COBEPIIEHUS OINPEIeICHHBIX
NEVCTBUIA;

7) naTa BeIOAYM UCTIOJTHUTEILHOTO TOKYMEHTA.

Heo6xonmMocTh neTaibHOM peraMeHTalliu COAePXKaHUs UCTIOJTHU -
TEeJBLHOTO TOKYMEHTa 0OyCOBJIeHAa TeM, YTO JaHHbIM JOKYMEHT SIBJISI-
eTCsl OCHOBaHMEM JUISI BO30YKACHMS UCIIOJIHUTEIBHOT'O IIPOU3BOACTBA.

N cnoanuTeibHBINA JTACT — TIPOLIECCYATBHBIN TOKYMEHT, BblIaBaeMbIil
CyIIOM Ha MPUHYXIEHHWE TOXKHUKA K UCIIOJHEHUIO UM CBOMX 00sI3aH-
HOCTEM.

M cnoTHUTETbHBIN JIUCT BHIIAETCS CYAOM B3BICKATEJIO TIOCIIEe BCTYIT-
JIeHUs CyaeOHOro ITOCTaHOBICHUs B 3aKOHHYI0 cuty (cT. 210 I'TIK P®D),
3a UCKJIIOUYEHHUEM CJIy4aeB HeMEeIJIEHHOro UcIoaHeHus (4. 1 cT. 428
'K P®), xorna UCIOIHUTENBHBIN JIMCT BBIIAETCS HEMEIJICHHO MOCe
MNPUHSITUS CYyIeOHOIO IMOCTAHOBICHUSI.

HMcronHUTEeIbHBIN TUCT, BBIAAHHBIN 10 BCTYIJICHUS] B 3aKOHHYIO
CUJTY CyIeOHOTO aKTa, 3a UCKJIIOUeHUEM CITydaeB HEMEINJIEHHOTO MCTIOJI-
HEHUS, SIBSETCSI HUYTOXHBIM Y MOUIEKHUT OT3bIBY CYAOM, BBIHECIIUM
CyIeOHBIN aKT.

NcnonmHuTENbHBIN JTUCT MO OTIPEeAeSIeHNIO O TIpeABapUTEIbHOM
o0ecrieyeHNN 3alIUThl aBTOPCKUX U (MJIM) CMEXHBIX TIpaB, KpOMe IIpaB
Ha (poTorpacduueckue Npou3BeNeHUSI U MPOU3BEACHUS, TTOJyYCHHbIS
crocobaMu, aHaJOTUYHBIMU (hoTorpauu, BbIIAETCS B3bICKATEIIO HE
MO3IHEE CIEIYIOIIEro THS IMOCie AHSI BBIHECEHUS TAKOTO OIpeaeICHUSI.

W cnoaHuTebHbIN JIUCT MOXKET HAIPaBIISITHCS CYAOM IJIsS UCITOJHE -
HUs B (popMe 2JIEKTPOHHOTO JOKYMEHTA, TTOANMCAHHOTO CYIbel YCH-
JICHHOM KBaqW(PUIIMPOBAHHOMN 3JIEKTPOHHOU MOAMUCHIO B MOPSIKE,
YCTaHOBJICHHOM 3aKOHOHATeILCTBOM P®D.

WcnonHuTeIbHBINM JUCT HE BHIAAETCS HA UCTIOJHEHUE CyneOHOTO
npuKas3a, Tak Kak CyIeOHbIN MpUKa3 SIBISIETCS OMHOBPEMEHHO U CyAe0-
HBIM ITIOCTAaHOBJIIEHUEM, U UCITOJIHUTEIbHBIM JOKYMEHTOM.

BTopoii ak3eMmisip cyaeOHOro npukasa BblAaeTCs B3bICKATENIO,
€CJIM B YCTAHOBJIEHHBII Cylbeli CPOK OT JOJDKHMKA B CYI HE MOCTYIIUT
BO3paXk€HUE OTHOCUTEJIbHO MCIIOJHEHUS CyaeOHOoro npukasa. B coort-
BercTBUHU cO CT. 128, 4. 1 cT. 130 I'TIK P® cpoxk misg nmogaum Bo3paxke-
Hus cocTapisieT 10 mHei co AHS TOoTydYeHUs KOIMK CyIeOHOro IprKasa
TOKHUKOM.

HeobxonuMo o0paTuTh BHUMaHUE HA TPeOOBaHUSI, MPEIbSIBISIEMbIE
K COIepsKaHWIO CyIeOHOTO MpHKa3a B cOOTBeTCTBMU ¢ 4. 2 cT. 127 I'TIK
P® 110 genam o B3bICKAaHUM aJIMMEHTOB Ha HECOBEPILIEHHOJIETHUX IETEA.
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Wtak, MoJKHBI OBITh YKa3aHbI: JaTa U MECTO POXKACHUS MOJDKHUKA,
MECTO ero paboThl, UM U JlaTa POXIEHUS KaxXI0ro pebeHKa, Ha coep-
>)KaHUe KOTOPBIX MPUCYKIEHbBI aJTMMEHTBI, pa3Mep IiaTexeil, B3bICKM-
BaeMBbIX €KEMECSTIHO C TIOJDKHUKA, U CPOK MX B3BICKAHUSI.

Ecau cyneOHBIN akT TipeaycMaTpuBaeT obpalleHrue B3bICKaHUS Ha
cpencTBa O1OMXETOB OI0IXeTHOI cuctembl Poccuiickoii Penepaiiuu,
K UCITOJHUTEJIbHOMY JIMCTY, HAIPABJISIEMOMY CYIOM IO XO/IaTaliCTBY
B3bICKaTEJIs, JOJDKHA MIPUIAaraThCsl 3aBepeHHast CyJJoM B YCTAHOBJIEHHOM
MOPSIIKE KOMUSI CYIeOHOTO TTIOCTAHOBICHUS, /ISl UCTIOTHEHUSI KOTOPOTO
BbIIaH UCTIOJTHUTEJIbHBIN JIUCT.

[To kaxkgoMy cyneOHOMY aKTy BbIIAeTCS OJWH UCTIOTHUTEIbHBIN
JIUCT.

Ha npaktrke HepeaKo MCTIOJIHEHUE PElIeHUs cyla Ha OCHOBAaHUU
OJTHOTO MCITOJTHUTEIBHOTO JIMCTa (CyaeOHOTO TIprUKa3a) MOXET 3aTpy/l-
HUTb WU clIeaTh HEBO3ZMOXHBIM MCTIOJIHEHUE pELIeHUs cya.

B Takux ciyvasix, ecium cyneOHbIN aKT MPUHST B TTOJIb3Y HECKOJbKUX
HUCTIIOB WJIK TIPOTUB HECKOJIBKUX OTBETYMKOB JTUOO €CIU MCITOJTHEHNE
JIOJIKHO OBITh TTPOM3BEJEHO B Pa3IMUHBIX MECTaX, CyI MO XOJAaTailCTBY
B3bICKATENSI BbIAET HECKOJBKO MCITOJHUTEIbHBIX JTUCTOB C TOYHBIM
yKa3aHHEeM B KaXIIOM 13 HUX MeCTa UCIIOJIHEHUST WJIA TOU JacTu cyues-
HOTO aKTa, KOTopasi MOMJIEXUT UCITOJHEHUIO 10 JTaHHOMY UCIOJIHU-
TEJbHOMY JIUCTY.

Ha ocHoBaHUM cyneGHOTO akTa O B3bICKAHUM JEHEXKHBIX CYMM C CO-
JIMapHBIX OTBETYMKOB IO XOJATANUCTBY B3bICKATENS CYI MOXET BbIAATh
HECKOJIbKO MCTIOJHUTEIbHBIX JIUCTOB MO YHUCIY COJTUAAPHBIX OTBETUM-
KOB C YKa3aHUEM B KaXXJIOM M3 HUX OOIIeH CyMMbI B3bICKAHUSI, HAUME-
HOBaHUIA BCEX OTBETYMKOB U UX COIMIAPHON OTBETCTBEHHOCTH.

Hanpumep, NpuHSAT cyneOHbIN aKT 0 B3bICKAHUU 3310JKEHHOCTH 110
KPEeIUTy C 3aeMIIrMKa (OCHOBHOTO NOJKHUKA) U TIOpyuuTesis (Cyocumam-
apHoro no/pkHuka) (ct. 363 'K PD).

HcnonHUTENbHbIN JTUCT WU CYAeOHbIN MPUKA3 MOXET ObITh MTPeIb-
SIBJICH B CIY>KO0Y CyIeOHBIX MMPUCTABOB K UCTIOJTHEHUIO B CJEAYIOIIne
CPOKHU:

B TeueHUe 3 JIET cO IHS BCTYIJIEHUsI CyIeOHOTO aKTa B 3aKOHHYIO
CUJTY, WJIN CO CJICMYIOIIETO JHS TOCe THS MPUHSITUST CYIeOHOTro aKTa,
MoJjiexaniero HeMeIJeHHOMY UCIOJHEHUIO, UJIU CO THS OKOHYaHUS
CpOKa, YCTAaHOBJIEHHOTO MPU OTCPOUKE MJIU PacCPOUKe UCTIOJNIHEHUS Cy-
JIeOHOrO aKTa.

[TponynieHHBIN MO yBaXXUTEAbHOU MpUUUHE (TsXesnass 00Je3Hb,
0eCcroOMOIIIHOE COCTOSIHME TpaXKIaHUHA U T.I1.) CPOK MPENbsBACHUS MC-
MOJHUTEBLHOTO JINCTA WA CYIeOHOTO MpHUKa3a K UCTIOJTHEHUIO MOXET
ObITh BoccTaHOBIIEH B Tiopsiake ¢T. 112 I'TIK P®, 4. 1 cr. 23 3akoHa 06
HUCTOJHUTETLHOM MPOU3BOJICTRE.

364



HcnonmHuTtenbHbIC TUCTHI 0(POPMIISIOTCS Ha OJIaHKAaX CTPOTOM OTYET-
HocTnh'.

WcnonHuUTeNbHBIN JIMCT IMOAMMCHIBACTCSI CYObeil U 3aBEpsIeTCS Tep-
0O0BOI1 MeyaTblo cya.

B coorBercTtBUM ¢ 4. 2 cT. 12 3aKOHA 00 UCTIOJIHUTEIHLHOM ITPOU3-
BOJICTBE B CJlydae yTpaThl IOMIMHHMKA UCIIOJTHUTEILHOTO JOKyMEHTA
CyHd, IPUHSBIIUN CYyAeOHBIN aKT, MOXET I10 3asIBIICHUIO B3bICKATEs
WIN CyAeOHOTO MPUCTaBa-MUCIIOJHUTENS BbIIATh TyOJMKAT MCIIOTHU -
TEJILHOTO JIMCTA, KOTOPBI MMEET TaKyl0 K¢ IOpUINYECKYIO CUITY, KaK U
yTpauyeHHBI TOKYMEHT.

3asgBieHWe O BbAavye AyO0arMKaTa UCITOJHUTEIBHOTO JIUCTa WK CY-
JIeOHOro IpHrKa3a MOXKET OBITh ITOJAHO 10 UCTEYCHMSI CPOKa, YCTAHOB-
JICHHOT'O JJISI IPeabIBACHUS UCIIOJHUTEILHOTO JIUCTA K UCIIOJHEHUIO,
3a UCKJTIIOUEHUEM CJIydaeB, €CJIM UCITOJHUTEIbHBIN JIMCT OB yTpadyeH
CyIeOHBIM ITPUCTAaBOM-UCIIOTHUTEIEM WK APYTUM OCYIIECTBIISIONIM
KMCIOJHEHUE JIMIIOM M B3BICKATEIIO CTajo 00 3TOM U3BECTHO I10OCIIE
WCTEUYEHUST CPOKA, YCTAHOBIEHHOTO ISl IPEIbIBICHUS MCTIOTTHUTEIb-
HOTO JIMCTA K UCITOJTHEHUIO.

B aTux ciyuyasix 3asgBiieHUe O Bblgade AyOJMKaTa UCIIOIHUTEILHOIO
JINCTa MOXET OBITh TTOAaHO B TEUEHME MecsIia CO THS, KOTrma B3bICKa-
TEJII0 CTaJIO U3BECTHO 00 yTpaTe UCIIOJIHUTEILHOTO JINCTA.

3asiBjieHUe B3bICKATEJISI WK CyIeOHOro MpucTaBa-uCIOJIHUTEISI O
BbIIaye Ay0aMKaTa MCIIOJHUTEIBHOTO JIUCTa pacCMaTPUBACTCS CYIOM B
cyneOHOM 3acelaHnu B CPOK, He MmpeBbimaromuii 10 mHeit co aHs 1o-
CTYILJICHUSI 3asIBJICHUS B CY/I.

OmnpeneneHue cyaa o Belnade Ay0aMKaTa UCIIOJHUTEIBHOTO JIMCTA
Wi 06 O0TKa3e B Bblaaue Ay0aMKaTa MOXET ObITh 00KaJIOBaHO.

B cootBercTBMM € 4. 1 cT. 433 I'TIK P® B ciryyae HesicCHOCTH TpebO-
BaHU, COMEPKAIIETOCs B UCTIOJTHUTEJIbHOM TOKYMEHTE, WJIM HEeSICHO-
CTH crioco0a 1 TopsiKa ero UCIOJIHEeHUST B3bICKaTeNb, JOJDKHUK, CY-
JIeOHBIIA TTPUCTAaB-UCIIOJIHUTEIb BIPaBe 00PaTUTHCS B CYI, IPUHSIBIINIA
CyIeOHBI aKT, C 3asIBJICHUEM O Pa3bSICHEHUU MCTIOJIHUTEIBLHOTO TOKY-
MEHTa, CIToco0a 1 MOopsIIKa €ro UCIIOJTHEeHYS.

3asiBlIeHHE O pa3bsICHEHUU UCIOJIHUTEILHOTO JOKYMEHTa paccMa-
TpuBaeTcs B cyieOHOM 3acenaHuu B 10-aHEBHBIN CPOK CO THS €ro TMo-
CTYILJIEHUS B CY/I.

PasbsicHeHUEe UCIIOJHUTEIBHOTO JIUCTA SBJISIETCSI OMHUM U3 CIIOCO-
0O0B yCTpaHEHUS HEAOCTATKOB CyIeOHBIX TTOCTAHOBICHUIA.

[Topsimok pa3bsiICHEHUSI MCIIOJTHUTEIbHOTO JOKYMEHTA HarpaBieH
Ha 3allUTY IIPaB JUII, YYaCTBYIOIINX B PACCMOTPEHMU JIejia, B TOM YKCIie

' Tocranosnenue IpaBurenbctBa PO ot 31 utonst 2008 r. Ne 579 «O GiiaHkax uc-

TTOJTHUTEJIbHBIX JIMCTOB».
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MpaBa Ha CBOEBPEMEHHOCTb U MPABUJIbHOCTb UCTIOJTHEHUST CYyAeOHOTO
pelieHusl.

Hanpumep, cyneOHbIN ipucTaB-uctoHUTeNb C. 00paTuics ¢ 3asiB-
JICHHEM O pa3bsICHEHUM cIlocoda M MOopsaKa UCIIOJHEHUS CyaeOHOTO
pelIeHus, TPOCUI Pa3bsICHUTD TTOJOXEHUsI, a TAKXKe CII0CO0 1 TTOPSIIOK
WCITOJTHEHMST UCTIOJTHUTEILHOTO JIMCTA, BBIIAHHOTO HA OCHOBAaHUM CYy-
JneGHoro pereHus ot 16 urossa 2016 r., ykasaB MHAMBUAYAIbHO-OIIPEIE-
JIEHHBIE TIPU3HAKU KAIIUTAIbHOTO CTPOSHMSI, IIOIEXKAIIeTro CHOCY.

PaccMmoTpeB mogaHHOe 3asiBeHUE, CYJ IIepBOil MHCTAaHIIUM, PYKO-
BOJICTBYSICh IMOJIOXKEHUSIMU CT. 32 3aKOoHA 00 MCIIOJHUTEIbHOM IIPOU3-
BoacTBe U cT. 433 I'TIK P®, npuiien K paBUILHOMY BBIBOLY, UTO Tpe-
OoBaHMSI, COIEPKAIIMECS B UCTIOJTHUTEIbHOM JTOKYMEHTE, BbIIaHHOM
Ha ocHoBaHuM peneHus LleHTpaibHoro paiioHHoro cyna r. Boiarorpana
ot 18 Mast 2016 1., He TPEOYIOT pa3bsICHEHUS, IOCKOILKY B PELICHUN
yKa3zaHbl JaHHbIE 00BbEKTa, IMOIJIeKAIIero CHOCY, a aapec o0beKTa He
MOXKeT OBITh YKa3aH, TaK KaK OH SIBJISIETCS CAMOBOJIbHOM TTOCTPOMKOIA.

Ha ompenenenue cyna o pa3bsCHEHUM PEIIEHUSI B COOTBETCTBUU CO
ct. 202 I'TTIK P® moxxeT OBITh MOIaHa YacTHas XKajtoba.

§5. NPUOCTAHOBJIEHUE UCMOJIHEHUA, OTCPO4KA
NI PACCPO4YKA UCMOJTHEHUS,
NPEKPALLEHWE NCNOJIHUTENIbHOIO NPOU3BOACTBA,
NOBOPOT UCMOJIHEHNS CYAEBHOI'O AKTA

B cootBeTcTBUU ¢ 3aKOHOM 00 MCIIOJTHUTEIBHOM IIPOU3BOACTBE
HMCTIOJTHUTEJIBHOE TTPOM3BOICTBO MOXKET OBITH IIPMOCTAHOBJICHO CYIOM
TIPY OCITApUBAHWU MCIIOJIHUTEIBHOTO TOKYMEHTA WM CyAcOHOTO aKTa,
Ha OCHOBaHUM KOTOPOTO BbIJAH UCIIOJHUTEIbHbBIN TOKYMEHT.

ITpu nopauve aneyIIHIMOHHON, KacCallMOHHOI U HAaJ30pHOM XKajao0
(TIpeacTaBiieHMIT) TTpaBOM IIPUMOCTAaHABIMBATh UCIIOJIHEHUE CYIeOHOrO
aKTa HajJeJIeHbl TOJbKO CYIbl alleUISILMOHHOM, KacCalluOHHOM U HaJ-
30pHOI UHCTAaHIIUNA.

Bonpoc o npuocTaHOBIEHUU UCITOJHUTEIBLHOTO MPOU3BOACTBA HA
ocHoBaHUM M. 1 4. 2 cT. 39 3aKkoHa 00 UCIOJHUTEIbHOM IIPOU3BOICTBE
MOXeET OBITh pa3pellieH CyI0oM MepBOii MHCTAHIIMU B CIydasiX ocIiapuBa-
HUS UCTIOTHUTEILHOTO JOKYMEHTA HEeCyIeOHOTO OpraHa.

WcnomHutenbHOE MPOU3BOACTBO MOXKET OBITH IIPUOCTAHOBJICHO B
cIydastX paCCMOTPEHHUSI 3asiBJICHUS O TIEpeCMOTpe CyaeOHOro akra, Ha
OCHOBAaHWHU KOTOPOTO BBITAH MCIOJTHUTECIBHBIN JIMCT, IT0O HOBBIM WJIN
BHOBb OTKPBIBILIMMCSI OOCTOSITE/IbCTBAM.

Bonpoc o nprocTaHOBIEHNUU UCTTOJHUTENBHOTO MMPOM3BOACTBA pa3-
pelaeTcsi CyaoM, pacCMaTpUBaIOLIMM TaKoe 3asiBJIEHUE.

B cnyyae, ecau ucrojiHEeHUE CyIeOHOTO akTa ObLIO HPUOCHAHO06.1€HO,
BpeMsl, Ha KOTOpOe UCMOJTHEHME MPUOCTaHABINBAJIOCh, HE 3aCUMUThIBA-
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€TCSl B CPOK, YCTAHOBJIEHHBIN JJISI TIPENbSIBICHNS UCIIOJHUTEIbHOTO
JICTa K UCTOJHeHN0. CpOK MpeabsBICHUs UCTIOJTHUTEIBHOTO JIMCTa K
KCIIOJIHEHMIO IIPEPBIBACTCS MPEIbsBICHUEM €ro K UCIIOJIHEHUIO, eCIn
(benepasibHBIM 3aKOHOM HE YCTAaHOBJIEHO MHOE, YACTUYHBIM UCIIOJIHE-
HUEM CyIeOHOro aKTa.

Hapsiny ¢ npuocTaHOBJI€HMEM MCITOJTHUTEIBHOTO ITPOM3BOICTBA J10-
MyCKaeTcsl OTCPOYKa MJIM paccpouyka MCIOJHEHUs CynIeOHOTO MmocTa-
HOBJICHUSI.

OO6paliaeM BHUMaHUE, YTO IIPABOBBIC ITOCJICACTBUS PACCPOUYKM UIIA
OTCPOUKHM MCTIOJIHEHUsI pellieHus pa3Hble. Paccpouka moapasymeBaeT
WCTIOJIHEHWE CyneOHOTO aKTa OTpeneIeHHBIMU YacTsIMU B TeUECHUE
orpeaeeHHOro rnepuoaa. Orcpoyka mpearnoaraeT yriaTy 3ag0/KeH-
HOCTU 10 OKOHYAaHUU YCTaHOBJIEHHOTO nepuoga. OCHOBaHUEM IJIst
MPeaOCTaBICHMST pAaCCPOUYKH JTMOO OTCPOUKH SIBJIICTCST HAJTU4Ine 00CTO-
SITENICTB, 3aTPYAHSIOLINX UCITOJTHEHUE CYI€OHOTO aKTa.

B n. 34 nocranosnenus [linenyma BC P® or 24 mapra 2016 . Ne 7
«O TpyMeHeHUN CydaMu HEKOTOPBIX TOoJIoKeHU# ['paxk1aHCKOro Ko-
nexca Poccuiickoit @enepanyu 00 OTBETCTBEHHOCTH 3a HapylleHUe
00513aTeJIbCTB» Pa3bICHEHO, UTO «IIPU HAJIMYUU OOCTOSITESIbCTB, O0BEK-
TUBHO MPETSTCTBYIOMIMX UCIIOJTHEHHUIO CyIeOHOTO aKTa O MOHYXKICHUN
K MCIIOJIHEHUIO B HAType B YCTAHOBIICHHBIM CYIOM CpOK (IIyHKT 3
cratbu 401 'K P®), orBeTUMK BrpaBe MOIaTh 3asiBlieHUE 00 OTCPOUKE
VIV O paccpodke MCTIOTHeHUs cyneoHoro akra (crarbu 203, 434 T'TIK
P®, crates 324 AITIK P®). B cayuae ynoBiieTBOpeHUST TpeOOBaHMUS 00
OTCpOYKe (paccpouke) UCMOIHEHUST CYyAeOHOro akTa Cyd ompenaesieT
Mepuo, B TeUeHUE KOTOPOTO CyAeOHast HeyCTOlKa He MOMIeXKUT Haur-
CJICHMIO. YKa3aHHBIN TIEPUOJI UCUUCISICTCS C MOMEHTA BO3HMKHOBEHUS
00CTOSITENIbCTB, MOCIYXUBIIMX OCHOBAaHUEM OJISI OTCPOYKHU (pac-
CPOUYKM) UCTIOTHEHUSI CyeOHOT0 aKTa, M yCTaHABIMBAETCSI HA CPOK, He-
00XOMMMBIN IJISI MCITOJTHEHUS cyneOHoro akra. JJo/KHUK Takxke He
00s13aH yIIauMBaTh CYIeOHYIO HEYCTOMKY C MOMEHTA HE3aKOHHOI'O OT-
Kaza KpeauTopa OT TMPUHSTHUS MPEIJIOKEHHOTO NOIKHUKOM HaJjiexa-
mero ucnoysHeHus (ct. 406 'K PD)».

TTonoxenus ct. 434 TTIK P® He omnpeneasior OCHOBAaHWIA TS Mpe-
JIOCTABJIEHUST OTCPOYKHU, a JINIIIb YCTAHABIMBAIOT KPUTEPUI UX OTpee-
JIEHUS — OOCTOATENbCTBA, 3aTPYIHAIOIINE UCIIOJHEHHUE CyLeOHOT0
akTa. Borpoc 0 HaaM4YMM Takux oOCTOSTEIbCTB CYH pa3peliaeT B Ka-
JKIOM KOHKPETHOM CJIy4ae ¢ y4eTOM BCEX OOCTOSITEILCTB.

[Tpu aTOM TIpenocTaBiIeHNE OTCPOUKU UM PACCPOUYKU MCITIOJTHEHMS
CyIeOHOTO aKTa SIBJISIETCS MCKIIIOUMTEIbHOM MEpOoii, KOTopas TOoJKHa
MPUMEHSTHCS CYAOM JIMIIb IIPU HAIMYMU YBAXKUTEIbHBIX IPUYUH JTUOO
HEOJIarOTPUATHBIX 0OCTOSITEILCTB, 3aTPYAHSIIONINX UCIIOJTHEHNE pelle-
HU cyla (HanpuMep, TSKEJIoe MMYLLECTBEHHOE MTOJIOXKEHNE TOJDKHUKA).
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[Tpu npenocTaBaeHMN OTCPOUYKU WJIM PACCPOUYKH CyIaM HEOOXOIUMO
obecrieurBaTh OajaHC MpaB 1 3aKOHHBIX MHTEPECOB KaK JOJDKHUKA, TaK
U B3bICKATEJIS.

Hanpumep, Hajiuuue OTCPOYKU UM PACCPOUKU Yy OMHOTO U3 COJIU-
JMapHbBIX TOJCKHUKOB 110 MCITOJHUTEIBHOMY TOKYMEHTY HE SIBJISIETCS
OCHOBAHMEM JIJIsI TIPEAOCTaBICHUS OTCPOUKM M PACCPOUKHU APYTUM CO-
JIMIapPHBIM JOJKHUKAM.

[Tpu 3ToM cyn ompenessieT, UMeeTcs IM HEOOXOAUMOCTDb B TIPEI0-
CTaBJICHUU PACCPOUYKU (OTCPOUYKN).

Hampumep, Ha ocHoBaHuUM pelnieHus JI3epXUHCKOr0 pailoHHOTO
cyma 1. Bonrorpama ot 24 Hostopst 2015 1. ¢ A. B monb3y B. B3bIcKaHO
230 teIC. py0. PemieHue cyna BCTYIMIIO B 3aKOHHYIO CUJIY U Ha JIEHb
paccMOTpEHMSI 3asiBJIEHUS O MPEIOCTABICHUN PACCPOYKU UCIIOJHEHMS
pelieHus cyaa He UCITOJTHEHO.

Ortka3biBas A. B IpeIOCTaBICHUN PAaCCPOYKM MCIIOJIHEHMS pelle-
HUS, Cy[ IpUIIe K IPaBWILHOMY BBIBOAY O TOM, YTO OCHOBAaHUIA ISt
YIOBJIETBOPEHMUS 3asIBJIEHUST HE UMEETCSI.

W3 npeacTaBiaeHHOI UCTLIOM CIIPABKM O 10X0AaX (hM3MYeCKOro Julia
CJIEeIyeT, YTO 3a MEPUO C Masl 1o OKTI0ph 2016 I. TOXOm OIKHUKA A.
COCTaBJISLT eXXeMecsTuHO 10 16 Thic. py6. BMecTe ¢ TeM moJKHUK, 0Opa-
IIasICh C 3asiBJICHUEM O MPEIOCTaBICHUU €My PacCPOYKU MCIIOJTHEHUS
pelleHusI cyla, He BO3paxKaeT IIPOTUB eXeMECSYHOro MoralleHus JoJIra
B pa3mepe 1o 23 ThIC. py0., YTO JaeT OCHOBAHUS MOJIATATh O HAIMIUN Y
JNOJDKHHMKA APYTUX UICTOYHUKOB JOXO0AA.

CynebHasl KoJUIerysi mpy pacCMOTPEHUM YaCTHOM XKaloObl Ha ompe-
JieJieHre oopaTuia BHUMaHUE U Ha TO, YTO B TIPOIIECCE MCTIOIHEHUST pe-
IIeHUs cyna CyAeOHBIN IPUCTaB-UCIIOJIHUTEIb BIIpaBe 00pallaTh B3bI-
CKaHME He TOJIbKO Ha 3apabOoTHYIO IIJIaTy Y MHbIE TOXOAbI JOJDKHUKA, HO
1 Ha JIpyroe UMyIIecTBO, MPUHAIJIeXKaIllee TOJKHUKY U HaXOsIIeecs
KaK y Hero, Tak M y APYTUX JUIl. Takoe MMYIIECTBO y AOJKHUKA
ObLIO — 5TO TOPIOBbII MTABUJILOH, Ha KOTOPBIA CyIeOHBIM IIPUCTABOM-
WCIIOJIHUTEIeM ObLI HaJloXXeH apecT. B cBsI3u ¢ yeM ocHOBaHU st
MPeIOCTaBICHUS PACCPOYKU HE UMEETCS.

B ciyyae Bo3BpallleHUSI MCIOJHUTEIbHOTO JUCTAa B3bICKATEIIO B
CBSI3U C HEBO3MOXHOCTBIO €T0 UCTIOJTHEHUST HOBBIM CPOK JJIST TIPEIbSIB-
JICHUST UCIIOJIHUTEJILHOTO JIMCTA K MCIIOJTHEHUIO MCUMCIISIETCS CO THS
€ro BO3BpalllCHUS.

Cpenu OCHOBaHUI IpeKpalleHUsI UCIIOJIHUTEIBHOTO IIPOU3BOICTBA
MPeayCMOTPEHBI OTKa3 B3BICKATEISI OT B3bICKAHUS M 3aKJIIOUEHUE B Cy-
JNeOHOM TTOPSIIKE MEXAY B3bICKATEIeM U TODKHUKOM MHUPOBOTO COTJIa-
mweHwms (ct. 439 I'TIK P®).

MupoBoe coryameHne YyTBepKaaeT Cyl epBOil MHCTaHIIMUY TI0 Me-
CTYy MCIIOJIHEHUS CyaeOHOro aKTa WiIu CY, IPUHSBIINIA 3TO pellleHUeE.
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Ecnu nuia He SSBUJIKMCH B CyJI TSI YTBEPXKIESHUSI MUPOBOTO COTJIAlIEHUS
¥ HE TIOCTYITIJIO 3asiBJIEHME O paCCMOTPEHMH JaHHOTO BOIIPOCa B MX OT-
CYTCTBHE, TO CyJ HE pacCMaTpUBAET BOIIPOC 00 YTBEPXKIECHU MUPOBOTO
cornameHnus. Eciau B3bickaresib OTKa3ajacs OT MOJyYeHUs Bellu, yKa-
3aHHOI B MCIIOJIHUTEILHOM JTOKYMEHTE, TO CyIeOHBII TTPUCTaB-UCIION-
HUTEJIb COCTABJSIET 00 3TOM aKT, BO3BpAIAeT YKA3aHHYIO BEIllb JOJIK-
HUKY 1 oOpalaeTcsl B CyI C 3asgBJICHUEM O TMPEeKpallleHUU MCIIOJTHU-
TEJILHOTO MPOM3BOACTBA B OTHOIIIEHNUM 3TOM BEIIIH.

B cootBercTBUM € 4. 5 cT. 44 3aKOoHa 00 UCIIOJIHUTEJIBHOM MPOU3-
BOJCTBE MCIHOJIHUTEIbHBINA TOKYMEHT, 110 KOTOPOMY MCIIOJHUTEIbHOE
MIPOM3BOACTBO MPEKPAIeHO, OCTAETCS B MaTepuajax MpeKpameHHOTo
HCITOJIHUTEILHOTO ITPOU3BOACTBA U HE MOXKET ObITh IIOBTOPHO IIPEAbSIB-
JIEH K UCITOJIHEHUIO.

Cratbst 443 u 444 TTIK P® perinameHTHpYET MOBOPOT UCITOTHEHUS
CyIeOHOro aKTa, T.€. eI IPUBEISHHBIN B UCIIOJTHEHUE CyIeOHbII aKT
OTMEHEH ITOJIHOCThIO MJIM B YACTU U IPUHST HOBBIA CYyIeOHBII aKT O
TOJTHOM WJIM YaCTUYHOM OTKa3e B MCKe, JIM0O MCK OCTaBJIeH 0e3 paccMo-
TpeHUsI, TMOO0 IIPOU3BOICTBO MO ey MpeKpalleHO, OTBETYUKY BO3Bpa-
IIAETCsI BCE TO, YTO OBLIO B3BICKAHO C HETO B II0JIb3Y MCTLA [0 OTMEHEH-
HOMY WJIX U3MEHEHHOMY B COOTBETCTBYIOIIIEH YaCTH CyIeOHOMY aKTy.

Borpoc 0 moBopoTe MCIONIHEHUS CYyAeOHOro akTa pa3pelraeTcs cy-
JIOM, IIPUHSIBILIMM HOBbII CYIeOHbII aKT, KOTOPbIM OTMEHEH WJIM U3MEe-
HEH paHee MPUHSTHIN CyIeOHbBII aKT.

Kak BepHo oTMeuaeT B.A. AGOJIOHUH, 3aKOHOJATEIb MPEIyCMOTPEN
BO3MOXXHOCTh JOJDKHMKA 00XKaJa0BaTh YKe BCTYIUBIINI B 3aKOHHYIO
CWJIy WJIM Jaxe MCTIOJTHeHHBIN CyAeOHbBIN MPUKa3 U JOOUTHCS €ro OT-
MEHHI 110 O0IIMM IpaBUjIaM HaA30PHOTO MPOM3BOJACTBA, OJHAKO HE
MPeaOoCTaBUI BO3MOXKHOCTU JTOJDKHUKY TOOUTBLCS ITIOBOPOTA €TI0 UCIIOJI-
HEHUS, YTO TIPUBOAUT K CYIIIECTBEHHOMY HapyIIEHUIO €ro MpaB 1 He3a-
KOHHOMY M3bSITHUIO UMYIIIECTBA, B KOTOPOM CYIBI CTAHOBSTCS HEBOJIb-
HBIMU YYaCTHMKAMU IO IIPUYMHE SIBHOTO HECOBEPILIEHCTBA IIPOLIECCY-
AJIbHBIX MEXAHU3MOB 3aIUThI TPAkKIaHCKUX ITpaB'.

§6. OB)ANOBAHWE PELLEHWIA U QEWCTBUIN (BE3LENCTBUS)
CYAEEHOr0 NPUCTABA-UCMNOJIHUTENS

OnHuM U3 cnoco0OB 3alUTHI MTPaB B3bICKATEN S, JOKHUKA U
JPYTUX JIAILL SIBJISIETCSI BO3MOXXHOCTh 00XaJIOBaHUSI NEUCTBUI CyIeOHOTO
TIPUCTaBA-UCTIOJTHUTEIS.

1
CM.: Abosonun B.A. HemocTaTky 3aKOHOIATEILHOTO PEryJIMPOBaHMSI TIOBOPOTA UC-

MOJIHEHUS CYIeOHBIX aKTOB B IPaXAaHCKOM Ipouecce // McnonHuTeabHOe Mpaso.
2012. Ne 4. C. 2.
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B coorBerctBuu ¢ 4. 1 c1. 441 I'TTK P® nocraHoBjIeHUS IIABHOI'O
cynebHoro nipuctaBa Poccuiickoit Penepaiinu, TJIaBHOTO CyIeOHOTO
npucTasa cyobekTa PD, crapiiero cyneOHOTo IprcTaBa, UX 3aMECTUTE-
Jiell, cyneObHOro nmprucTaBa-uCTMOIHUTENS UX AeicTBUS (0e3eiicTBure)
MOTYT OBITh OCIIOPEHBI B3bICKATEJIEM, TOKHUKOM WJIW JIMIIAMU, YbH1
IpaBa U UHTEPEChl HApyIlIeHbl TAKUMU ITOCTAHOBIICHUEM, NEiCTBUEM
(6ezneiicTBueMm), B mopsifike, yctaHoBaeHHOM KAC.

TpeboBaHmMs 00 ocrmapuBaHWUM TTOCTAaHOBJICHW, NeficTBHIT (Oe3meii-
CTBUS) CyAeOHOro MpUCTaBa-UCIIOIHUTENSI M MHBIX TOJKHOCTHBIX JIUIL]
D CCII Poccuu paccMaTpuBalOTCs B MOPSIAKE, IPELYCMOTPEHHOM
1. 22 KAC.

Bwmecte ¢ TeM, eciu oT pa3pelleHUs] JaHHBIX TPeOOBaHUIA 3aBUCUT
oInpeneieHrue rpaxxaaHCKMUX MpaB U 00s13aHHOCTE! CTOPOH MUCIIOJTHU-
TEJIbHOTO TIPOM3BOJICTBA, YKa3aHHbIE TPEOOBAHMSI pacCMaTPUBAIOTCS B
MOPsIIKE MCKOBOI'O IIPOM3BOICTBA.

Kak nmoka3zano 06o01IeHne cyneOHOM MPakKTUKU, CyaeOHbIMU TIPU-
CTaBaMU-UCIIOJTHUTEISIMU JOTYCKAIOTCS Jallle CAeaylone HapyIeHus
NeICTBYIOIIETO 3aKOHOAATEIbCTBA: HE UCITOJHSIOTCS CBOEBPEMEHHO
TpeOOBaHUS UCIIOJHUTEIBHBIX JOKYMEHTOB, JOIMYCKAIOTCS IIPOCPOUYKI
BO30YXIIEHUsT MCIIOJTHUTEIbHBIX TIPOM3BOICTB, HE BHICBUIAIOTCS B allpec
CTOPOH MCITOJHUTEILHOTO IIPOM3BOICTBA KO, BBIHECEHHBIX B paM-
KaX MCIIOJIHUTEJIbHOIO IIPOU3BOICTBA, MOCTaHOBIeHUIi. [IpexneBpe-
MEHHO TIPUHUMAIOTCSI pelIeHrs] 00 OKOHYAaHUU UCTIOTHUTEIbHBIX TTPO-
M3BOJCTB 0€3 OCYIIECTBICHUS BCEX MPEAYCMOTPEHHBIX 3aKOHOM e~
CTBUIA [0 UCITOJHEHUIO UCIIOJHUTENbHBIX JOKYMEHTOB, HE I10Jy4aioT
JIOJIKHOTO BHUMaHMSI O0palleHusi CTOPOH MCTIOJHUTEIHLHOTO TTPOU3-
BOJICTBA I10 BOIIPOCAM, CBSI3aHHBIM C MCIIOJHEHEM TPeOOBaHMIA UCITON-
HUTEJbHBIX JOKYMEHTOB, HEBEPHO IIPOU3BOASTCS pacueThl 3aI0KEH-
HOCTE 110 aJTMMeHTaM, He MPeANPUHUMAIOTCS BCe HEOOXOIMMbIe, CBO-
€BpEMEHHBIC 1 IEMCTBEHHBIE MEPHI IT0 TPUHYAUTEIBHOMY MUCIIOJTHEHUTO
TpeOOBaHUI UCITOJHUTEIbHBIX TOKYMEHTOB, a B CJIy4ae MX IMPUHSTUS
JIOITyCKAIOTCSI HapylIeHUsI TpeOOBaHMI 3aKOHOAATEIbCTBA 00 UCTIOTHU-
TEJIbHOM TIPOU3BOCTBE, YTO IMPUBOAUT K HEOOXOAMMOCTH OOpaIleHUs
B CyJ I'paxiaH U IOPUANYECKUX JIML C 3asiBJICHUSIMU 00 00XaloBaHUU
uX feiicTBuii (0e3neicTrus).

[Mopsanok u cpoku o6XkaJToBaHUS TMTOCTAHOBJIEHUI JOJIXKHOCTHOTO
JIMLA CJIyXObl CyneOHbIX IPUCTABOB, €ro AecTBUS (O0e30eliCTBUE) pery-
JIMPYIOTCSI MPAaBOBBIMU HOpMaMHU 1. 18 3akoHa 00 UCIOJIHUTETBHOM
MIPOU3BOICTBE.

Kanmoba paccMmaTtpuBaeTcs B cyaeOHOM 3acenaHuu. BavickaTensb,
JIOJKHUK U CYACOHBIN MPUCTaB-UCIIOJIHUTEIb U3BEIIAIOTCSI O BpeMEHU
M MECTe 3acelaHusl, OHAKO MX HesIBKa He SIBJISIETCS MPETISITCTBUEM JUTS
paspelieHus xanoobl. [1o pe3yabTraTaM paccMOTpPEeHUSs Kalo0bl apOu-
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TPaXKHBIM CYJOM BBIHOCUTCSI Cy/le0HOe pellieHne, a CYI0M OOIIei opuc-
TUKIMY — OnpeaesieHue.

JIuiioMm, He U3BELIEHHBIM O BPEMEHU U MECTE COBEpIIeHUS Aeil-
CTBU, Xayo0a momaercst B TedeHue 10 mHeH co AHSI, KOTrIa 3TO JUIIO Y3-
HaJI0 WIX TOJKHO ObUIO Y3HATh O BBIHECEHUHU ITOCTAaHOBJIEHHUS, COBEP-
LLIEHUU NeHCTBUI (O6e30eCTBUN).

Crenyer oTMETUTh, 4TO mponyck 10-gHeBHOro cpoka obpaiieHust B
CyIl C 3asBJieHrueM (3KaJlo0oli) He sSIBsIeTCs ISl Cyla OCHOBAaHUEM LIS
OTKasa B €€ NMPUHATUU. [IpUYMHBI MPOIyCKa CPOKa BBISICHSIOTCS B
npeaBapuTeIbHOM CyIeOHOM 3aceJaHUU UM CyAeOHOM 3acelaHuu U
MOTYT SIBJISITHCSI OCHOBAHMEM [IJIST OTKAa3a B YIOBJICTBOPEHUN 3asIBICH -
HBIX TpeOOBaHMUIA.

Hanpuwmep, 3asgButens K., y3HaB 0 MOCTaHOBJICHUU CYIACOHOTO TIPU -
CTaBa-UCIIOJHUTEISI O TIPEKpPaIIeHUHW MCIIOJHUTEIBHOTO ITPOU3BO/I -
ctBa 23 anpens 2016 r., B cyz ¢ 3agBIeHUEM 00 Ociap¥BaHUM ITIOCTAHOB-
JICHUSI CyIeOHOro MpUCTaBa-UCIIOJHUTENSI 00paTUIach JUIlb 21 CeHTsI-
O6ps 2016 r., uto nmoarBepxaaercd ormerkoil Iloutel Poccun Ha
KoHBepTe. [loka3aTeabCTB HAIMYMS YBaXKUTEIbHBIX IPUUYKMH MIPOMyCcKa
CpoKa Ha oOpallleHue B Cy[ 3asiBUTEJIEM MPeICTaBIeHO He ObLIO, B CBSI3U
C YeM CyIOM ITPaBOMEPHO OTKAa3aHO B yIOBJIETBOPEHUMU 3asIBICHUS B
CBSI3U C TIPOITYCKOM CpOKa Ha 00OpallleHUE B CY/I.

3asBieHUe 00 ocnapyuBaHUU IMOCTAHOBACHUN MTOJXKHOCTHBIX JIUILI
CITy>XObI CyIeOHBIX TPUCTABOB, UX AEUCTBUIT (Oe31eiCTBUST) Tocyaap-
CTBEHHOI MOIIIMHON He obyiaraercsl.



Fnasa 23. MEOWALNA

§ 1. Ilonamue u cywpocmo meduauuu
§ 2. Meouayus u ucnoanumeavroe npouzeoocmeo

§1. NOHATUE U CYLLHOCTb MEANALIUU

C 1 guBapg 2011 1. 3aKoHOM 0 MeAWAllNM BBEIEH adbTepHATHB-
HBI croco0 pa3pellleHUs CIOPOB, BO3SHUKAKIIMX U3 TPakIaHCKUX
MPaBOOTHOIIEHUI — C UCTIOJIb30BAHMEM IIPOLIETYPhl MEIUAINH.

B yxazanHoM 3akoHe cOpMYJIMPOBAHBl MPUHIIUIIBL IIPOBEACHMS
npoueaypbl MeIUallMU, YCTaHOBJIEHA KOH(PUASHIMAIbHOCTh UH(hOpMa-
LIMU, OTHOCSIIIEICST K TIPOLIeAype MEAUAlINK, U YCIOBUE €€ PACKPBITUS,
orpeie/ieHbl YCIOBUS MPUMEHEHMS TIPOLIenyphl MeIUalluy, CoaepKa-
HUe U ¢opMa CorJIallieHUsI O MPOBEACHUM MPOLEAYPhl MEAUALIUU, TI0-
PsIIOK BBIOOpA, HA3HAYEHUWE MeIraTopa 1 MOPsIIOK MPOBENESHUsI TIPOILie-
Iypbl MEAWAIIMN, CPOKM TTPOBEACHMS MPOLIEIYPhl MEIUAIIMN 1 YCIOBUS
ee MpeKpallieHus.

Menauanus npeacTanisieT coooii (hopMy BHECYIeOHOTO pa3pelieHus
cIriopa ¢ MOMOIIbIO TPETheil HeWTpaJlbHOI OECHPUCTPACTHON CTO-
POHBI — MeauaTopa (MOCPETHUKA).

DTOT crocob mpemrycMaTprBaeT YIIPOIIEHHBIN MOPSIIOK pa3pelieHUs
CMOPOB, MPU KOTOPOM CTOPOHBI PUXOJAT K PELIEHUIO, YIOBIETBOPSIO-
1emMy obe cTopoHbl. Posib MenuaTopa COCTOUT B MPUBEAESHUM CTOPOHbBI K
MPUHSITUIO B3aUMOIIPUEMJIEMOTO PEIlIeHMS, KOTOPOE U3HAYaIbHO MOXKET
OBITH CKPBITO SMOLIMSIMU U TUIHBIMI B3aMMOOTHOIIIEHUSIMHA CTOPOH.

Ileab meduayuu — obecnieueHue IpaB, CBOOOI U 3aKOHHBIX MHTEPEe-
COB rpakIaH.

3aKoH 0 MenMamuu MO3BOJSET IPOBOAUTH MPOLIEAYPY MEANALINNA
JIBYM I'pyIaM MeIuaToOpoOB, MPeabsBIsISl K HUM pa3Hble TpeOOBaHUSI.

MenuaTopoM, OCYIIECTBIASIOIINM ACSITSIbHOCTh Ha Mpodeccuo-
HaJIbHOI OCHOBE, HOJIKHO SIBJISITHCS JIMIIO, TOCTUTIIIEEe BO3pacTta 25 JeT,
MMeIolee BhICIIee 00pa3oBaHKe U MpoLIealee Kypc 0OydeHUsI 1Mo Mpo-
rpaMme MOATOTOBKM MEAMATOPOB.

MenunaTopoMm, OCYIIECTBISIONINM AESTeIbHOCTh Ha HeTTpodeccruo-
HaJIbHOI OCHOBE, JOJDKHO SIBJISIThCS JIMIIO, TOCTUTIIIee Bo3pacTta 18 JerT,
o0J1amaroliee MoJIHOM AeeCOCOOHOCThIO U HE UMEIoIee CYyIUMOCTH.

Takum o6pa3zoM, MearMaToOpy HEOOSA3aTETbHO UMETh IOPUANUECKOE
o6pazoBanue. OMHAKO IOJIaraeM, 4To IJisd IIPOBEAeHUS MeAUaIluu 110
MpaBOBBIM CIIOpaM MeaUaToOp JOKEH 00J1anaTh CrelMaIbHBIMU 0P -
IMIEeCKUMU TTO3HAHUSIMH.
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JesiTeIbHOCTh MearaTopa He SIBJIIeTCs TPeaIpUHUMATETbCKOM nesi-
TEJbHOCTHIO.

MeauatTopaMu He MOTYT ObITh JMlla, 3aMelllalllue rocynap-
CTBEHHBIe NOXKHOCTU Poccuiickoit @enepannu, rocyrapcTBeHHbIE
JOJIXKHOCTU cyOobeKToB PD, NOIKHOCTU rocy1apCTBEHHON I'paxaaH-
CKOM CIYXOBbI, TOJKHOCTA MYHULMITAIBHOM CIYyXObI, €CJIM MHOE He
MPEyCMOTPEHO 3aKOHOM.

3aKoH 0 MeJualluy pa3iuyaeT TPU BUJA COTJIALIEHUH, OMOCPenyo-
IIMX OTHOIIEHUS B chepe MpUMEHEHUS TPoLIeAypbl MeIUaIUK:

1) coraameHue 0 NPpMMEeHEHUH NMPOLEAYPbI MeIUALMU — COIJIAllleHUe
CTOPOH, 3aKJTIOYEHHOE B IMMCbMEHHOM (hopMe 10 BOSHUKHOBEHMUSI CITopa
(MenuaTuBHasI OroOBOpKa) JMOO MOcC/e ero BOSHUKHOBEHUSI, 00 ypery-
JUPOBAHUM C MMPUMEHEHUEM TIPOLEAYPbl MeIUalluU CTiopa, KOTOPbIi
BO3HUK WJU MOXET BOBHUKHYTb MEXIY CTOPOHAMHU B CBSI3U C KAKUM-
JI100 KOHKPETHBIM MTPABOOTHOIIEHUEM;

2) corjamieHde O MPOBeJAEHUHU MPOIETYPbl MEAUANMHU — COTJIAllIeHUE
CTOPOH, C MOMEHTA 3aKJIIOYeHUST KOTOPOTO HAUMHAET MPUMEHSTHCS TIPO-
Lielypa MeIMaliMu B OTHOIIIEHUU CIOPa, BO3HUKIIIETO MEXKIy CTOPOHAMMU;

3) MeaMaTHBHOE COTJIAlIEHHe — COTIJIAllIEeHUE, TOCTUTHYTOE CTOPO-
HaMU B pe3yJibTaTe MPUMEHEHUs TIPOleAyphl MEeIUALIMU K CIIOPY U 3a-
KJIIOUeHHOI B MUCbMEeHHOM hopme. MenuaTuBHOE coriailleHue, Kak 1
BCSIKMI TpaXkIaHCKO-MPAaBOBOI TIOTOBOP, MOXET ObITh U3MEHEHO UJIU
PacTOPTHYTO IO COTJIAIIEHNUIO CTOPOH.

B cootBeTcTBUU €O CT. 4 3aKOHA O MEIMAIIMU CChIJIKA B TOTOBOPE Ha
JOKYMEHT, COIEepXKallluii YCIOBUSI YperyJaupoBaHUs criopa TIpu coaeii-
CTBMM MeIMaTOpa, MPU3HAECTCS MEIMATUBHON OTOBOPKOM TOJIBKO MPU
YCJIOBUHU COCTaBJIEHUS JOTOBOpa B MUCbMEHHOI (hopme.

ITo oGuiemMy npaBuy MPaBOBBIMU TIOCJEACTBUSIMU 3aKTIOUEHUST CO-
TJIAleHUST O MPUMEHEHUU TIPOLelypbl MeIUAllMU, UCXOAS U3 TIPUH-
1IMIa CBOOOIbI TOTOBOPA, SIBISIETCS JOOPOBOJbHOE 0OpallleHUe CTOPOH
K MeIuaTopy WJM OpTaHU3allMU U YPEryJIUPOBAHUIO CIIOpa B paMKax
MpoLeIyphbl MEINAITUH.

B HacTosiee Bpemsi, eciiu Nnpu 3akII0YEHHOM COTJIAllIeHUU O TIpU-
MEHEHWU MpOolLieaypbl MEAUALIMU B CYy/ oOpallaeTcsi CTOPOHA, KOTopasi
He corjlacHa y4yacTBOBaTh B Mpolieaype MeaIualuun U TpedyeT paccMo-
TpeHUs Jiesia B cyJe, Cyll IPUHUMAET UCKOBOE 3asiBI€HUE, UTO AET BO3-
MOXHOCTb CTOPOHAM HapYIUUTh 3aKJI04eHHOe cornamenue'. OT-
JeJbHbIe TTPOoOJieMbl, BOBHUKAIOIINE B MTPAKTUKE MEIMAIIUU, BBIHY-
KIAI0T UCKATh HOBbIE A (eKTUBHBIE CITOCOOBI 3aIIUThI MPaB, OJIU3KHeE
K MeIualliu, HO JIMIIIEHHbIE €€ OTACIbHBIX HEMOCTATKOB.

' Cwm.: Mamowun K.A. Kypc Ha cozeiicTBue 6bICTpOMY YperyJIMpPOBaHUIO CIIOPOB //

Poccuiickuii cympst. 2011. Ne 7. C. 20.
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[Mpumupenure ctopoH B cooTBeTcTBUU O cT. 149 I'TIK P® saBnsercs
OIHOI M3 3a/may MOATOTOBKY Niejia K cyneOHoMYy pa3oupaTteabcTBy. Ha
JIAHHOM CTaAuu CyIbs IIpeUIaracT CTOpOHAM 3aKJIIOYUTh MUPOBOE COTIJIa-
LLIEHKE, B TOM YMCJIE U C IIOMOIIbIO IIPOLIEAYPhl MEAUALIMI, KOTOPYIO CTO-
POHBI BIIPaBe MPOBOIUTD Ha JIIO00I cTanuu CyaeOHOTO pa3doMpaTeIbCTBa.

HamepeHne CTOpOH O MPOBENEHUN MPOLIEAYPHI MEIUALIUU TAKXKe
BBISICHSIETCS IIPEACEIaTe/IbCTBYIOIIMM Ha CTaAUU PAaCCMOTPEHMS Aeia
o cymiecty (cT. 172 T'TIK PD).

Kaxk nokassiBaeT aHaim3 CripaBku o IpakTuke npuMeHenus Demne-
paibHOro 3akoHa «O0 ajJbTepHATUBHOM IIPOLEAype YpeTyJIupoOBaHUs
CIIOPOB C y4yacTUeM ITocpeaHuKa (IIpolenype Meaualun)», YTBEPK-
nennoit I[Mpesnanymom Bepxosaoro Cynga P® ot 1 anpens 2015 r., npu-
MUPUTEJbHbIE MPOLEAYPHl UMEIOT HauboabIuii 3HEeKT UMEHHO B
JAHHOW CTaauu cyneOHOro pa3ouparebCcTBa.

Cyn uMeeT MpaBo OTJIOKUTH Pa30MpaTeTbCTBO Jejia Ha CPOK, He TIpe-
BhILIAIOLIMIA 60 JHEN, 10 XogaTaiicTBY 00eUX CTOPOH, B cliydyae MpUHSI-
TUSI MU pELIeHUI O MPOBEeIeHUU mpoleaypbl Meauanuu (4. 1 ct. 169
I'TIK P®). CornacHo 4. 1 ct. 13 3aKoHa 0 Menuaiuy MeauaTop v CTO-
POHBI TOJDKHBI TIPEAPUHUMATh BCE BOBMOXKHbBIE MEPHI [IIST 3aBEPIICHUS
MpoLEeaypbl MEAUALIMU B TeYEHUE yKa3aHHOTO cpoka. CTOpOHBI He
JIOJIXKHBI IIPETSTCTBOBATh MEAMALIMY, 3aTSITUBATh €€ IIPOBEICHIUE, YKIIO-
HSTBCS OT y4acTHus B MPOIEAYPe, COOOIIATH JIOXKHYIO MH(MOPMALIUIO 1
HapylmaTh NPUHIUTHI IPOBEIECHUS MPOLIETYyPbl MENUALINY, YKA3aHHBIE
B cT. 3 3aKOoHa 0 MeIUaIINN.

B cnyyae moctuxxeHuss MeqMaTUBHOTO COTJIALICHUS MPU HATUYUU
cyneOHOTO pa30MpaTeIbcTBa Ha OOCYXKIEHNE CTABUTCS BOIIPOC O TOM,
KaKuM 00pa3oM IpeKpaTuThb mpousBoacTBo no aeiny. [TIK P® rosopur
0 TOM, YTO B pe3yJIbTaTe MPOBEACHUSI CTOPOHAMU MPOLEAYPHI MeAUAIIUN
JMIOCTUTHYTOE MEIMAaTUBHOE COIJIAIlIEHUE MOXET ObITh YTBEPXKIEHO CYy-
JIOM B KauecTBe MUpoBoro cornameHus (cr. 169 I'MIK P®d).

MaxkcuMaJlbHbIil CPOK IIPOBEACHUS MPOLIETYPhl MEAUALIMU C YIYETOM
cioxHocTu criopa coctapiseT 180 nueit. [1epeyens ciayvaes, yka3biBa-
FOIIMX Ha CJIOXKHOCTD pa3peliaeMoro Cropa, SIBJISIeTCSI OTKPBITHIM, B Ka-
JKIOM JIeJIe MEIMATOP OIpPeAesieT 3TO CAMOCTOSTEIbHO C YYETOM 00-
CTOSITEJILCTB KOHKPETHOTO JeJia, a TAKXKe HEeOOX0AUMO HaJluuKe AOT0-
BOPEHHOCTHU CTOPOH.

HecMmoTpst Ha TOrOBOPEeHHOCTh CTOPOH, MEAMATOp BIIpaBe HE IIPO-
JUIEBaTh MIPOLEAYPY, €CJIM IIOCUMTAET ee IIPOBeAcHUE HelleJlecooopas-
HbIM. MenuaTtop HampasJisieT CTOPOHAM 3asiBJieHUue B MUCbMEHHON
(bopme o mpekpallleHUM MpoLeIyphl MEIUAIIAN.

[IpuMeHeHUe Ha NpaKTUKE MPOLEAypbl MeIMallu1, KaK IIpaBuUjo,
COKpallaeT U3AeP>KKU CyTOTTPOU3BOICTBA, CHIXKAET HATpy3Ky Ha Ccyneo-
HYIO CUCTEMY Y TIPUBOJIMUT K TOOPOBOJILHOMY MCITIOJHEHUIO TOCTUTHY-
TOTO COTJIAIICHMSI.
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§2. MEQOWALMA U UCNONHUTENIBHOE NPON3BOACTBO

IIpunsaTeiii B 2010 r. 3aKOH 0 MeIMalIMK HAIIPSIMYIO HE TOBOPUT O
BO3MOXHOCTH OOpaIleHUsT K MPOLENIype MENUAIIAN B XONI€ UCITOJTHU-
TEJILHOI'O MPOM3BOJICTBA, BMECTE C TeM IMOTEHLMAT MEeIUalluhd MOXKET
OBITh UCTIOJIb30BaH MPU MPUHYIUTEIbHOM MCIOJHEHUN CyIeOHbBIX aK-
TOB U aKTOB APYTMX OPraHOB.

ITo cBoeil mpaBoBOI MpUPOIE UCITOJHUTEILHOE MPOU3BOICTBO KaK
BUI IOPUCIUKIIMOHHON ACATEIHbHOCTU SIBJISIETCSI OECCITOPHBIM.

CyneOHbI MTPUCTaB-UCTIOTHUTEb HE HANeJIeH TTOJHOMOYUSIMU 110
PACCMOTPEHUIO U pa3pellieHIIO MPaBOBLIX CIIOpoB. I1pucTaB 00s3aH rc-
MOJIHUTB CyIeOHOE TTOCTAaHOBJIEHUE, BCTYNUBIIEE B 3aKOHHYIO CUJTY.

M B cooTBeTcTBUU C 3aKOHOM 00 MCIIOJHUTEILHOM ITPOU3BOACTBE,
NpY BO3SHUKHOBEHUU CITOPOB B XOJI€ MCITOJHUTEIBHOIO ITPOU3BOACTBA,
CBSI3aHHBIX ¢ AelicTBUeM (Oe3meiicTBUeM) CyaeOHOro MmpucTaBa-uCcIo-
HUTENS, C 3alIUTON MpaB JMUI, HE YyYaCTBYIOIIUX B MUCITIOJTHUTEIbHOM
MPOU3BOACTBE, UX Pa3pellIeHUEe OCYILEeCTBIISET CY/I.

B cr. 2 TTIK P® chopmynmpoBaHBI 0OIINE TSI BCETO TPAKIAHCKOTO
CyIOIPOU3BOACTBA OCHOBHBIEC U ITPOU3BOIHBIC KOHEUHBIC 3a0aUu.

OCHOBHBIE 3a1a4M: 3alllUTa HAPYIIEHHBIX U OCIIapMBaeMbIX IIpaB,
CBO0OOJI 1 3aKOHHBIX MHTEPECOB TpaxkaaH, OpraHU3alui, IpaB U UHTE-
pecoB Poccwuiickoit Meaepanm, MyHUIIUTIIATBHBIX 00pa30BaHW, Ipy-
TUX JIUL, SIBJISIFOLIUXCSI CYObEKTaMU I'paXKIaHCKMX, TPYIOBBIX, M MHBIX
MPaBOOTHOLIEHUA.

IIpou3sBomHbIC 3aHa4u: YKpEIIeHUe 3aKOHHOCTU TIpaBOIOpsIaKa,
npenynpexaeHue npaBoHapyleHu, GopMUpOBaHUE YBAXXUTEIbHOTO
OTHOIIIEHUS K 3aKOHY U CyIy.

I'paxxnaHckoe npolieccyaibHOE 3aKOHOIATEIbCTBO HE CTABUT 3a1a4uu
MIPUMUPEHUSI CTOPOH WJIM COACHCTBUSI TAKOMY MpUMUpeHUto. Bmecte ¢
TeM cT. 148 TTIK P® cpeny 3amay moAroTOBKM Jejia K CyaeOHOMY pas-
OMpaTeabCTBY BBIACSICT 3a4a4y MIPUMUPEHUS CTOPOH, IJISI pelleHUs
KOTOPOM cyn 00s13aH MPUHUMATh MEPHI 10 3aKJIIOYEHUIO CTOPOHAMU
MUPOBOTO COTIJIAIIEHMSI, B TOM YHCJIE IO pe3yJibTaTaM IPOBEACHUS IIPO-
LeAypbl MEIUALIAN.

I'paxxmaHckuil mpoliecc He 3aKaHYMBAeTCsI BRIHECEHHUEM CYIeOHOIo
aKTa W BblIayell UCITOJHUTEIBbHOTO JucTa. ECIM NOJKHUK HE MCHOJ-
HSIET CyIeOHBIN aKT CBOEBPEMEHHO U B TOOPOBOJIBbHOM MOPSIAKE, 3HA-
yut rapaHTupoBaHHas Konctutynuit PO 3aniurta HapylieHHbIX MTpaB
HE MOXKET ObITh MPU3HAHA ACHCTBEHHOIM.

Jns npoBeaeHus MpoLeaypbl MeIualuy Ha CTaguK UCITOJHUTEIb-
HOI'0 MPOU3BOACTBA BO MHOTOM 3aBUCUT OT B3aMMOACUCTBUS CYIOB U
CyIEeOHBIX-TIPUCTABOB —UCITOJIHUTEE. be3ycioBHO HEOOX0AUMO pa3b-
SICHUTb CTOPOHAM MCIIOJTHUTEIbHOIO MPOMU3BOACTBA O IIpaBe Ha oOpa-
IICHUE K MPOLEAYPE MEAUALTUN.
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OpHako oOpalraeM BHUMAaHUE, YTO Y B3BICKATEIS U JOJDKHUKA MO-
JKET OTCYTCTBOBAaTh MH(MOPMUPOBAHHOCTE O TOM, UYTO TaKOe Tpolienypa
MeIMalnn, KaKue y Hee eCTh BO3MOXKHOCTHA M OrpaHUYeHUsI, TIPUH-
LIUITBI IIPOBEACHUS MIPOLICAYPHI U TTOCTCACTBUS €€ 3aBEepIICHMUSI.

s pemmeHNUsT yKa3aHHOM MPOOJIeMBl B cymax oOIIei IOpUCIUKIINT
CO3aI0T OYKJIETH, MH(GOPMALIMOHHBIE CTEHBI, HAXOASIIUECS B TTOMe-
LIEHUSX CYI0B, TJe OTpaxkaeTcsl OCHOBHAs MH(MOpMAaLIMs O MPOLeaype
MeIualyy, Ha MHTepHET-CaliTaX CyIOB pa3MeIIaioT CBEACHMS O Meara-
TOpax.

HeiicTBylOlliee 3aKOHOJATEIbCTBO 00 MCIIOJHUTEIbHOM IIPOU3BOJI-
CTBE HE JaeT OTBeTa Ha BOTIPOC, KaK JOJIKEH ITOCTYITUTh CYIeOHBIN TTpr-
CTaB-UCITOJIHUTEIb B CiIydae oOpallleHNsT CTOPOH K IIPOIeaype Meara-
LIMU B XOJI¢ UCIIOJHUTEIbHOIO IIPOU3BOICTBA.

[Tonaraem, 4To Takoe obpallleHue OyIeT SIBJISThCSI OCHOBAHUEM IS
TIPUOCTAHOBJICHUS MCITOJHUTEIBHBIX HeiicTBUI. HeoOxognuMo yIuThI-
BaTh, YTO IIpOLIEAypa MeIUALlUU SIBJISIeTCS JOOPOBOJILHOM U IIpearnoa-
raeT HaJIM4re 00OIOTHOTO COTJIACUST CTOPOH Ha MIPUOCTAHOBIICHUE MC-
TMOJTHUTETLHOTO ITPOU3BOACTBA, IIPU OTCYTCTBUM COTJIACUS XOTS OBI OfI-
HOI CTOPOHBI NPEISTCTBYET IPUOCTAHOBIEHUIO MCIIOJIHUTEIbHBIX
JIIEUCTBUIA.

3aKOHOM 00 MCIOJIHUTEIIFHOM ITPOM3BOACTBE HE YCTAHOBJICHO TAKOE
OCHOBaHUE, KaK 3aKJIl0ueHre MeAUaTUBHOTO COIIallleHus, IJIs1 3aBep-
IIEHUST UCITOJTHUTEIEHOTO TIPON3BOICTBA.

B cayyae 3akimoueHUST MEIMATUBHOTO COTJIAIIEHUs Ha JaHHOM CTa-
IUU BO3MOXHO HECKOJIbKO BAPUAHTOB PA3GUMUS UCHOAHUMNEABHO20 NPO-
uze00cmea:

1) OKOHYaHWE UCIIOJTHUTEIHFHOTO IIPON3BOACTBA B CBSI3N C (PaKTHYIE-
CKHM MCITOJTHEHUEM TPpeOOBaHUI UCIIOTHUTEILHOTO JOKYMEHTA;

2) OKOHYAHHE WCIIOJHUTEIHLHOTO IMPOM3BOICTBA HA OCHOBAHWU 3a-
SIBJIEHUS B3bICKATEJISI O BO3BPAIleHUU €MY MCIOJHUTEIBHOTO NOKY-
MEHTA;

3) mpekpalleHne UCTIOJHUTEILHOTO TIPON3BOACTBA B CBSI3U C 3a-
KJTIOYEHWEM CTOPOHAMM MEIMATHUBHOTO COTJIAIICHUS B CIydae YTBEepXK-
JIEHUS €T0 CYI0M B Ka4eCTBE MUPOBOTO COTJIALIEHHUS;

4) mpexpallleHle UCTIOJHUTEILHOTO TTPOU3BOJICTBA B CBSI3U C OTKA-
30M B3bICKATeJIs OT B3bICKAHUS U MPUHSITUEM TAKOTO OTKAa3a cynoM'.

1
CM.: Manrowun A.A., Marrowun K.A. Menuauus 1 UCIIOJHUTEIbLHOE ITPOU3BOI-

CTBO: OCHOBHbIE TPYIHOCTH U ITYTU UX PelieHust // ApOUTPAXKHBIN U IPaXIaHCK Ui
mporecc. 2015. Ne 1. C. 35, 36.



BOMPOCHI 419 CAMOKOHTPOJIA

Yro npeacrasisieT co00i rpaxaaHcKoe IpolieccyaabHOe MpaBo?

Kaxkoe MecTo 3aHMMaeT rpaxkIaHCKUi pollece B cCUCTeMe HayK?

Ha3zoBuTe NCTOUHMKY TPakIaHCKOTO MPOLIECCYaTbHOTO TIpaBa.

[MepeuncauTe cTaauu rpakAaHCKOTO Mpoliecca.

YeM oTamyaeTcs MPUHILIMIT 3aKOHHOCTH OT ITOHSTHUST 3aKOHHOCTH?

Yro npencTasisieT cob0ii rpaxkIaHCKOe TTPOoIIeCCYaTbHOE ITPaBo?

Yro o03HaYaeT MPUHIMI HEMTOCPEACTBEHHOCTH CyIeOHOTO pa3oupareabcTBa?
B yeMm 3akiroyaeTcss MPUHIMIT HE3aBUCUMOCTH CyIeil U MOTUMHEHUS UX
TOJIBKO 3aKOHY?

9. HazoBuTe OCHOBHbBIE KPUTEPUU TTOIBEIOMCTBEHHOCTHU IEJ CyIaM.

10. Kak Biausier CyObeKTHBIN COCTAB CTOPOH M TPETHMX JIMII, YIACTBYIOIIUX B
niesie, Ha MIOABEIOMCTBEHHOCTD JeJT Cymy?

11. Ilepeuncaute OCHOBHbIE BUAbLI MOABEAOMCTBEHHOCTHU A/ CylaM OOIeit
fopucaukuvu. [puBenuTe mpuMepbl Ha KaxKIablii BUI TTOIBEIOMCTBEHHOCTH.

12. Kakue s5KOHOMHMUYECKHUE CITOPBI ITOABEIOMCTBEHHBI CyaM OOILei IOpUCINK-
uuu?

13. HazoBuTe OCHOBHBIE BUIbI MTOJCYIHOCTH.

14. Kiaccudukanmst cyobeKTOB TpaskIaHCKOTO MTPOIIECCYaTbHOTO MPaBa.

15. HazoBute npolieccyaibHble MpaBa M 00sI3aHHOCTH JIMLI, YYAaCTBYIOLLIMX B JIgIe.

16. Kakumu JOTIOJTHUTEIBHBIMY IpaBaMy HaEJCHBI CTOPOHBI B TPAXKIaHCKOM
nporuecce?

17. B kakux ciydasix rocyaapCTBEHHbI OpraH 3allMIIaeT B rpaxJIaHCKOM Ipo-
Lecce rocyIapCTBeHHbIE MHTEPECHI, a B KAKMX CIIydasX ydacTBYET KaK OObIUHAs
cTopoHa?

18. ITo KakuM KpUTEPHUSIM MPOBOAUTCS OTAMUYME HaAJIeXalluX OT HeHallexa-
mux cropoH? Kak ornpenennTh HaaeXXallnii XapaKTep CTOPOHBI?

19. KakoB mopsmoK 3aMeHBbl HeHaJIeXalleil CTOpOHBI B IpaXkJIaHCKOM ITPO-
ecce?

20. B xakoM TopsiaKe cya OCBOOOKIAET OT YUYaCTUS B JeJIe TPEThe IO, HE000-
CHOBAHHO TIPUBJICYCHHOE UCTIIOM K cTIopy?

21. B npoliecce paccMOTpeHMsI iejia ObLIO 3asiBJIEHO XOAaTaliCTBO O MpUBJIeYE-
HUU TPETHETO JINIIA, He 3asBIISIONIETO CAMOCTOSTEIbHBIX TPeOOBaHUIA Ha TTpeAMET
cropa, B KaueCTBE COOTBETUYMKA. BO3MOXKHO JIM TPOU3BOJACTBO TaKOil 3aMeHBI?

22. B ueMm mposiBiisieTcsl B3aMMOCBSI3b ITPaBOINPEEeMCTBA B IpakIaHCKOM IpaBe 1
TpakIaHCKOM CyIOTIPOM3BOACTBE?

23. Bo3MoxkHa 1M Ha CTaAuU MOATOTOBKH Jiejia K CyneOHOMY pa30oupaTebCTBY
3aMeHa CTOPOHBI MTPABOMIPEEMHUKOM ?

24. JaiiTe MoHsTUE CYAeOHOrO MpeACTaBUTEILCTBA B TpaXKIaHCKOM Mpoliecce.

25. Kakue 1moTHOMOYMST MOXKET MMETh IMPEACTaBUTENb U KaK X 0(pOPMUTH?

26. J10CTaTOYHO JIW JIUILY JUTS TTOATBEPXKIACHUS TTOJTHOMOYUIA MPEACTaBUTENS B
CcylIeOHOM 3acelaHNU TIPEIbSIBUTE CYIy KOIUIO ToBepeHHOCTU? O0s3aTeIbHO I
MpuIarath K MaTepuaiam aeja KOuIo T0BEpeHHOCTH?

27. SBnsieTcs I HEOOXOMUMBIM OTpake€HME B MPOTOKOJIE CyAeOHOro 3acelaHusl
CBEJICHMI, TTOATBEPKIAIOIINX CTAaTyC agBoKara?

28. Kaxkwue Tpe©oBaHUS MPEabSBISIOTCS K JOBEPEHHOCTH, BbIIAHHON 3a pyoOe-
KoM ?

PRI AE W=

377



29. B yem 3akJ0yamTCs MpaBuja OTHOCUMOCTU U JOMYCTUMOCTHU A0Ka3a-
TEJbCTB?

30. Ilpu KaKUX yCIOBUSAX B IPAKIAHCKOM IPOIIECCE MOTYT OBITh UCITOTb30BaHbI
TIOKYMEHTBI, MOJlyYeHHbIE B MTHOCTPAaHHOM TocyaapcTBe?

31. KakoBo 3HaueHWe KOHCYJbTAllMi U IMOSICHEHU] CIIeluaircTa B rpakiaH-
CKOM Tipouiecce? SIBISIIOTCS M OHM JOKa3aTeabcTBaMu? B yeM pasHuMIla MeXIy
MOSICHEHUSIMU CTIELMaIMCTa U 3aKJII0UeHUEM IKcrepTa?

32. KakoB nopsIoK HampaBieHUs U BBITTOJIHEHUS CyIeOHOr0 MopyyeHus1?

33. KakoB mopsimok obecrnedeHus J0Ka3aTeIbCTB 0 U TOCe TPEAbIBICHUS
ncka?

34. Kak D0JoKeH MOCTyIaTh CyI TepBO MHCTAaHIIMK TIPY TIPEIOCTaBICHUN eMy
IJIs 0003peHMsI OpUTMHAJIA JOKYMEHTOB, HO TIPU OCTaBJICHUM B JieJie KOTIMU JaH-
HOTO MMCbMEHHOTO J10Ka3aTeabCTBa?

35. Tlpu paccMOTpeHUU [eJT UMEIOT MECTO CITydau MPeICTaBICHNS 3aKII0YeHU
BEIYIINX YYEHBIX IO CIOXHBIM IPABOBBIM BOIIPOCAM, BXOMSIIIUM B JOKa3bIBAHME
Mo JaHHOMY neJly. MOXHO JIu paccMaTpUBaTh TakKMe 3aKJIIOUEHUs B KaueCTBe
MMCHbMEHHOTO T0Ka3aTeIhcTBa?

36. Bo3MoxkHO 11 00ecIieueHre 10Ka3aTeIbCTB, PACIIOIOXEHHBIX Ha caiiTe B
WurepHere?

37. HazoBuTte oCHOBaHMSI OCBOOOXKIEHMS OT a4l CBUAETEIbCKUX MTOKA3aHUA.

38. Yto HazbIBaeTCs CyneOHBIMU pacxogamu?

39. MoXeT Jiu ¢yl OCBOOOIUTb CTOPOHY OT YIUIAThl CYyAeOHbIX U3AEPKEK?

40. Kewm Hamaraercs cyneOHbIi mTpad B rpakIaHCKOM Tipouecce?

41. Kakoil BuI IMOCTaHOBJAEHUS BBIHOCUT CYyI IMPU HAJIOXEHUU CyaeOHOTro
mwrpaca?

42. KakoB nops0K 0CBOOOXIEHUS OT YIUIAThl TOCYIaPCTBEHHOM MOLITUHbBI?

43. Tlonmnexar 11 00XaJIOBaHUIO OIpeAesIeHUS TI0 BOIIpocaM CYIeOHBIX pacxo-
noB?

44. Kakue BUIBI TPOIECCYATBbHBIX CPOKOB CYIIECTBYIOT B TPaKIaHCKOM IIPO-
necce?

45. Onpenenaute Leb MPOLECCYaTbHbIX CPOKOB.

46. KakoB MOPSIIOK UCYUCIICHHUS TTPOLIECCYaIbHBIX CPOKOB?

47. Kakoit mopsimoK pacCMOTPEHHUSI BOIIPOca O BOCCTAHOBJICHUM MPOMYILIEH-
Horo cpoka npenycmorpeH ['TIK Pd?

48. B03MOXHO JIM MPOIJIUTH IMPOIECCYaTbHBIN CPOK, YCTAHOBJICHHBIN 3aK0-
HOM?

49. TlpuBeauTte NpUMepbl CPOKOB IIJISI COBEPILIEHUS MpollecCyaabHbIX Oeil-
CTBUIA, oTpeAeasieMbIX KaJICHIAPHOM HaTOli; yKa3aHUEeM Ha COOBITHUE, KOTOPOE
00s13aTeIbHO JOJKHO HACTYIUTh, UM TIepUOa BPEMEHHU, B TECUEHUH KOTOPOTO
NEWCTBUS TOJKHBI OBITh 3aBEPIIEHBI.

50. Packpoiite cyllIHOCTb TEOPUU UCKA.

51. Ha3zoBuTte 2/1eMEHTbBI MCKa U PACKPOITE UX COAEPXKAHUE.

52. Kak peanusyeTrcss KOHCTUTYLMOHHOE MpaBo Ha CyAeOHYIO 3alluTy IpU 00-
palIeHNH ¢ UICKOM B CyJ OOIICH FOpUCIUKITNN?

53. KakoBbl KpUTEPUU COEIMHEHUS U pa3beIUHEHUST TPeOOBaHUI B UICKOBOM
3as1BJIeHUN?

54. Kak cienyet moctymnaTh Cyay B caydasix, KOrjga UCTell B CyaecOHOM 3acea-
HUU U3MEHUJ TIpeIMET UM OCHOBaHME MCKa, YBEJIMYMII pa3Mep UCKOBBIX TPeOO-
BaHUI, a OTBETYMK, HAJIEKAIIUM 00pa30M M3BEIICHHBII O BpEMEHU U MeCTe Cy-
IeOGHOTO pa3dKnpaTeIbCTBa, B CyacOHOE 3aceIaHe He SBUJICS?
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55. JonmycTuMBbI JIn OOBbSIBIIEHUE MEPEephIiBa U OTIOXKEHUE B MPEABAPUTEIBHOM
cyneGHOM 3aceqaHumn?

56. BO3MOXHO /I 3aKJII0Y€HNE MUPOBOIO COJIALICHMS Ha IIPeIBapUTEIbHOM
3acenaHun?

57. MOXXHO JI1 POIJTUTH TIOATOTOBKY [IeJIa, €CIU 10 OOBEKTUBHBIM ITPUIMHAM
JIeJIO He TIOATOTOBJICHO B TEUCHUE ABYX MECSIIeB?

58. TlomnexXuT I OTMEHE pelleHue, eCU CyI IMPUCTYIUI K PACCMOTPEHUIO
JieJ1a TI0 CYIIeCTBY Ha MpeIBapuTeIbHOM CyIeOHOM 3aceaHuK TTPY HATMIUHY BO3-
paxkeHHWi OTHOI 13 CTOPOH?

59. B uyeM cocToUT 3HaUEHUE CTaAUM CyIeOHOro pa3doupareabcTBa?

60. Pacckaxure o IOpsiIKe pacCMOTPEHMS JeJia 110 CYIIECTBY.

61. B uem cymiHocth cymeOHoro peirenusi? KakoBbl 0COGEHHOCTH COMEPXKAHMS
CyIeOHOTO pelleHUsI TI0 OTASAbHBIM KaTeropusm ae?

62. KakoBBI ClIOCOOBI 3alIUTHI OTBETYMKA IIPOTHUB MCKa?

63. HasoBute BUIBI TOCTAHOBICHUIA.

64. B uyem oTIMUME 320YHOIO PELICHUS OT OOBIYHOTO pelleHus?

65. TTo kakuM TpeGOBaHMSIM BO3MOXHA Bblaua CyneOHOro mpukasa?

66. Kakue n3 HUXKeepeurCcIeHHBIX IEACTBUI CTOPOHA I10 eIy HEe MOXKET CO-
BEPILIUTH B aleJUISILIMOHHON MHCTAHIIMU: UBMEHUTDh NIPEeIMeT UM OCHOBaHUE
WCKa, YBEJIMYNUTD UM YMEHBIIIUTh pa3Mep UCKOBBIX TpeOOBaHMUI, OTKA3aThCsS OT
HCKa, IPEIbIBUTH BCTPEUHBIN MCK, TPU3HATH UCK, OKOHYUTH €10 MUPOBBIM CO-
riameHuem?

67. Kakwue cynbl paccMaTpUBAaIOT Jiejia B KACCAITMOHHOM TOpsiiKe?

68. KakoBbI comepkaHue 1 MOPSIIOK IMOAaYM KaCCALlMOHHOM XaI00b?

69. Bo3MokeH M OTKa3 OT MOJAaHHOI KacCallMOHHOM KaJlo0bl, U €CJIM BO3MO-
JK€H, TO KAKOBBI €T0 TIPOIIECCYATbHBIE TTOCIEICTBYS?

70. Yto sBAsieTCss 0OBEKTOM IEPECMOTpa CyIeOHBIX TTOCTAHOBICHUI IO HOBBIM
WJIX BHOBb OTKPBIBLIUMCST OOCTOSITEIbCTBAM?

71. KakoBBI OCHOBaHMS JIJIST TIEPECMOTPA CYIEOHOTO ITOCTAHOBJICHUS TI0 HOBBIM
WJIM BHOBb OTKPBIBIIUMCST OOCTOSITEILCTBAM?

72. KakoB MopsiioK Moaavyy 3asBJ€HUs O TIEPeCMOTpe CyeOHOTO MOCTaHOBJIE-
HUS 110 HOBBIM WJIM BHOBb OTKPBIBIIMMCSI 0OCTOSITEIbCTBAM?

73. HazoBuTe npaBa 1 003aHHOCTH B3bICKATEs U TOJDKHUKA.

74. HazoBuTe BUIbI UCTIOJHUTEIbHBIX TOKYMEHTOB.

75. Caenyet v TIpU BbIIaye UCITOJTHUTEIBHOTO JIMCTA HA OCHOBAHWU OIIpee-
JIeHUSI cya 00 00ecTeueH McKa yKa3biBaTh JIMIIO, SABISIONIEECS JODKHUKOM 110
WUCITOJHUTEbHOMY TOKYMeHTY? Eciu na, To KTO SIBJAsIeTCsS AOJKHUKOM 10 Ta-
KOMY UCITOJTHUTETbHOMY JINCTY?

76. TlomnexuTt v Bbldaue MCIIOJHUTEIbHBIN JIUCT B CIydae OTMEHBI O0ecrede-
HUS MCKa 10 BBIHECEHUSI pELIEHUS 110 ey ?

77. BrupaBe 11 CyIeOHBIN MTPUCTaB-UCIIOTHUTEIb TTPUMEHSITh MEPhI TIPUHYIV -
TEJIbHOTO UCTIOJTHEHMSI, TIPSIMO HE yKa3aHHbIe B 3aKOHE 00 MCITOJHUTEIbHOM
MpPOU3BOACTBE?

78. B kakoM TOpsiIKe paccMaTpPUBAIOTCS TPeOOBaHUS HOJIKHUKA 00 OTCpPOUYKeE
WJIN O pacCpoyKe B3bICKAHUS UCTIOTHUTEIbCKOTO cOopa, 00 YMEHBIICHUU €T0
pa3Mepa I OCBOOOXIESHHUU OT B3bICKAHUST UCTIOJTHUTEIBCKOTO chopa?

79. KakoB IOpsiIOK OTCPOYKHU, PACCPOUKU, U3MEHEHUS CTII0co0a 1 TIOpsIIKa UC-
MoJHeHus?

80. B xakoMm mnopsiike MOXHO 00KajoBaTh neiicTBUS (Oe31eiicTBUE) CYAeOHOTO

pucTaBa-uCIOJTHUTES?
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