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[Npeducriosue

H osas xkaura H.®. Ky3HenoBo#, kak 1 IpekKHHE €€ PadOTHI, BEI3BIBACT €CTECTBEHHBIN MHTEPEC ¥ TEOPETUKOB

U TPaKTHKOB YTOJIOBHOTO IpaBa M CMEXHBIX AuciuIumH. Hunens PenopoBHa XOpOIIO M3BECTHA IIMPOTOMH
CBOMX B3IJIIIOB, OIPOMHOM 3pyIWIIMEH W HOBAaTOPCKUM MOAXOZOM K CIIOXKHBIM IpoOJieMaM, MOCTOSHHO
BO3HMKAIOIIMM B HayKe W Ha npaktuke. Eif He cmydaiino O6buta npucyxnena ['ocynapcrsennas npemust CCCP u
MpPHUCBOCHO 3BaHWE 3aciyxeHHoro naesarens Haykn PCOCP, He TOBOps yXe O IOKTOPCKOW CTENeHH H
npodeccopckoM 3BaHHHU. 1 Teneph OHa COBCEM ITO-HOBOMY OCBEINACT TEMY KBaIM(HKALUK MPECTYIICHUH, 110
KOTOPOM, COTTIACHO €€ ke MOoJcYeTaM, U3/1aHo OoJiee CeMHAIIIaTH KHUT U CTaTel.

XoTd Tema cTrapas, HO IIOYTU BCC BOIIPOCHI B KHHUIC HOBBIC. 9710 MOJIYy4YHJIOCh MOTOMY, YTO aBTOpP HE
MIepEeKEeBBIBAJI J]ABHO O3BYUYEHHBIE (OPMYJIB, a aHAJIM3MPOBAJ Halle HOBOE YTOJIOBHOE 3aKOHOAATEIHCTBO
(XaoTHYHO MEHsIOIIeecs TO OT T0J1a) U BBIHYXX/ICHHYIO €My CJIEJOBaTh MIPOKYPOPCKYIO U Cy/IeOHYIO MPAKTHKY.
Takoro TOHKOTO, OECIIPUCTPACTHOTO aHAIN3a U OECKOMIIPOMHCCHOTO BBIBOAA O CEPHE3HOM HEOIAronoiaydnd B
yKa3aHHBIX cepax Mbl HE HailleM HM B OAHOW MOHOTpadUH, KOMMEHTAPHU WM YyYEOHHKE IO yTrOJOBHOMY
MIpaBy, HAITMCAHHBIX B ITOCICAHUE TOMBI.

B stom ee cuna u cnabocts. Cuila B TOM, 4TO JII000H CHIENUATUCT OTYETIMBO YBUAUT PEAIbHYIO KapTHHY
HECOBEPILIEHCTBA I0pUANYECKON 0a3bl B 001acTH OOPHOBI € MPECTYNHOCTHIO. Y HE TOJIBKO B YTOJIOBHO-TIPABOBOM,
HO ¥ B 2IMHHUCTPATHUBHON U JJayKE OTYACTH B MPOILECCYAILHOI 001aCcTH.

A cnabocTh — B TOM, YTO YCTPaHHUTH 3TH HEJIOCTaTKW OHAa He B cwiax. [loHsATHO, YTO 3Ta Cciabocty —
BTOPHUYHAS, TIPOM3BOIHAS, IIPOUCXOAAIIAS OT HEIOBEPHS, HEYBAKCHHUS K CIECHUAINCTAM CO CTOPOHBI TEX, KTO
COYMHSET IIOJyTpaMOTHBIC 3aKOHBI. M maxke ecnm KpymHBIN crenuanucT, Hamogobue Hunens demopoBHBl,
MOJHUMAET Ha HOTH BCIO IOPUANYECKYIO OOIIECTBEHHOCTb, TO 3TO B YHNOMSHYTBIX KpyTax BBI30BET JIHIIb
KpaiiHee pas3[pakeHHe, U OHHM BCE PaBHO pemaT Ielo Mo-cBoeMy. [IpuumHBI M MEXaHM3MBl TaKUX pEIICHUI
JTABHO BCEM H3BECTHBI: JOOOMpOBaHME, MCHBIH U CBA3U IUIFOC MPEHEOpE)KeHHE K HayKe W OOIIECTBEHHOMY
MHCHHUIO.

[ledansHO Bce 3TO, HO aBTOp KHUTWM HAcCTOWYMBO BEJET CBOIO JIMHHMIO: €CIIM MBI HE HCIIPaBUM
3aKOHOJIATEJIBHBIN TIpollecC, HE BBEJEM €ro B KOHCTUTYLMOHHBIC PaMKH, TO CTPaJaTh NPHJICTCS HE TOJBKO
«TIOPEMHBIM CHJENBIAM», HO M HH B YE€M HE IMOBHHHBIM TpakJaHaM. YMECTHO 3aMETHTh, YTO KPHTHKa
3aKoHOJarenell — He BblAyMKa aBTopa. M3 500 axtoB, npuusaTeix Koncturyumonusim Cyaom 3a 2006 T., B
TIONIOBUHE M3 HUX OH J1aJl OTPAHHYHUTENEHOE TOTKOBAHKE, OKOJIO 10% — MPU3HAHBI HEKOHCTHTYITHOHHBIMHE ' .

Hunens ®enopoBHa HE TOJIBKO BECbMa JESTENBHO HCCIEAYET OTEUECTBEHHYIO IPAKTHKY IO YTOJIOBHBIM
JiellaM, HO 3aTparMBacT ee B3auMOCBs3b ¢ Kojexkcom 00 aJMHHUCTPAaTUBHBIX MPABOHAPYLICHUSX M JPYTHMHU
HOPMAaTWBHBIMU aKTaMH. OGpamaeTcsI OHa W K MCXKIAYHApPOJAHBIM KOHBCHIIUAM, WU K OIBITY HHOCTPAaHHBIX
rocyapCTB.

Kak B 11000M TBOpYECKOM MpPOWM3BEICHUH, B KHHUIE €CTh ITOJIOXKEHHs, C KOTOPBHIMH HE BCAKHH Oyzner

COTI'JIaCCH. BCTpe‘IaIOTCiI 1 OIpOTHUBOPCYUA. HaHpHMep, B HCpBOﬁ TJIaB€ OHAa Ha3bIBACT HOPMATUBUCTAMHU TEX, KTO

' Cm.: Kyopseyes B.H., Kysneyoea H.®., Komuccapoe B.C. u Jlyneeg B.B. KOHCTHTYIHS — 3TO 3aKOH JUIs

I'ocynapcrennoit dymsl // TocynaperBo u npaBo. 2007. Ne 5.



CUHTAET, YTO COCTaB IPECTYIUICHUS CHOPMYIHPOBAaH B 3aKOHE. A Jainee u3ydas CyJeOHYIO NPAKTHKY, B TOM
qucie MpU TOJKOBAaHMM OLEHOYHBIX TMOHSATUH, YTBEpP)KIaeT, UYTO E€IMHCTBEHHOW OCHOBOH pelleHus IuIia,
MPUMEHSIOIIEr0 IpPaBO, MOXKET OBITh TOJBKO 3aKOH (JaXe O NPaBOCO3HAHMM IOPUCTa HET HHU CIOBA).
IIporuBopeune, u He ogHo. Ho Beap aBTOp — TanaHTIMBas XKEHIUHA, 4 OHU, KaK U3BECTHO, BCE COTKAHBI U3
MPOTUBOPEUYUHA — B MBICIISIX U MIOCTYIKAX, B UyBCTBAX U OTHOLIEHUSX C OKPYXKAIOIUMH. ..

Kawnra H.®. Ky3nenoBoii Oyner ¢ G0NBIION MOIB30H U3ydaThCs CTYNCHTAMH, MPETIOaBATENIIMI 1, MOXKHO
HaJeAThCS, IPAKTHUECKHMH DPAOOTHUKAMHM MPAaBOOXPAHHUTEIBHBIX OpPraHOB. ABTOpY, O€3yCIOBHO, HY>KHO
MPOJOJKaTh CBOM MCCIIENOBAaHUs. TeM M HampaBieHMH ceidyac Oojiee 4eM J0CTaTOYHO: M MOJCPHM3ALMS
CHCTEMbI HaKa3aHMs, ¥ COMKCHNE HALINX 3aKOHOB C €BPOIEHCKUMH M MHPOBBIMU CTaHAAPTaMHU, 1 MEXaHU3MBI
BOBJICUCHUS TPAXKJAHCKOro 0oOIIecTBA B  3aKOHOJATEIbHYIO JIEATENbHOCTb, Ja U  OPraHU3aLUIo
KPUMHUHOJIOTHYECKOM M NIPAaBOBOM AKCIIEPTH3bI HOBBIX 3aKOHONIPOEKTOB. Bee aT0, pasymeercs, TpeOyeT BpeMeHH
u cuin. Ho Hunens ®enopoBHa — yenoBek TBOpUYECKUH M akTHBHBINA. be3 HOBBIX mueit, 6e3 60pbObI 3a paBIy U

CIIPABCAJINBOCTH OHA CYHICCTBOBATH MIPOCTO HE MOXKECT. Tloxxemaem xe eit YCII€XO0B HAa 59TOM HyTI/I!

Hayunslii pegakrop

akaneMuk B.H. Kyopssyes



BeedeHue

K HHUTa TOCBAIIEHA LEHTPAJIBHOMY pa3/ielly yroJOBHOTO mpaBa. Ero pa3pabOTaHHOCTh B HEMAJOH CTEIEHH

00YCIJIOBIIBAET COCTOSIHUE 3aKOHHOCTH. JIMIIb B camoe rocjeqHee BpeMs HaMEeTWIach TEHJICHLMS BBIXOJA M3
KpHU3HUCa MPAaBOTBOPEHUS M IPABOMCIIONHEHUs B cTpaHe. J[0 MpaBOBOrO rocylapcTBa M peXHUMa «IUKTATYphI
3aKOHa» elle aajexo. B goknage YnonHoMoueHHOro no npaBaM 4enoBeka B Poccuiickoit ®denepanmu 3a 2005 1.
B CaMOCTOSITENIbHYIO TpPEThIO 4YacTh BbyIeNeHa mpobiema «HapymeHnss npaB dYeloBeKa CO CTOPOHBI
MIPABOOXPAHUTEIBHBIX OpraHoB». Cpenn HHUX BBIICICHB TaKHe HAPYIICHHUS, KOTOPBIE HEMOCPEICTBEHHO
CBS3aHBI C KBaNMM(HUKAIMEH NPECTYIUICHUI: IOpOYHAs MPAKTHKAa COKPBITHS TMPECTYIDICHHH OT ydera |
perucTpaiyu, OC3AeHCTBHE M BOJOKHATA IPH PACCMOTPEHUH OOpalleHuil TpakaaH, (anbCupUKAIHS
JI0Ka3aTeNbCTR .

VYros0BHO-TIpaBOBasi HayKa YJIENSeT 3aciIy’KeHHO OONbIIOe BHUMAHHE HCCIIEIOBAHUIO KBAIH(HKALIMN
npecrymieHnid. OfHUX y4eOHBIX MOcoOMi mo oOreil nmpoOneMe KBanmuduKauuy npectyieHuid B Poccun u
VYxpaune Ha 2006 1. cemHaauars. [Ipu anammse moboro cocrasa npecTymieHus M nHetutyta OOmei yactn YK
BCeT/Ia BeIyliee MeCTO 3aHMMAIOT BOIPOCHI KBTM(UKanuy npecTyrieHnid. OTTaJKuBasiCh OT yXKe JTOCTUTHYTOTO B
TEOPHH W Ha TPAKTHKE M0 MpodiIeMaM KBaau(UKAIMK TIPECTYIUICHUH, aKIIeHT B padoTe MOCTaBJIeH Ha HanoOolee
JMCKYCCHOHHBIX M OJHOBPEMEHHO MPAKTHIECKH 3HAYNMBIX Bompocax. [1o BO3MOKHOCTH H30erainyuch MOBTOPEHHS
MpaBII KBATU(HUKAIINH, CTABIINX YK€ aKCHOMATHYHBIMH. OIHAKO, TIOHSTHO, ITOJHOCTBIO OT BOCIIPOHM3BOJICTBA
TIO3UTUBHBIX PEIICHUH B JIPYrux padoTax M30exaTh HEBO3MOXHO, Na0bl HE OTCTYNAaTh OT CHCTEMAaTHYHOCTH M
TIOJIHOTHI M3JI0XKeHus. [IpaBiiia kBanpuKayuy npecTyIieHnid GopMyIHpoBaInCh, TIaBHBIM 00pa3oM, Ha OCHOBE
aHaM3a KBATM()UKALMOHHBIX OIIMOOK, NX HCTOYHUKOB U ITyTEH YCTpaHEHUS.

Psin mo3uumii, HanpuMep O cocTaBe MPECTYIUIEHHs, 00 OOIECTBEHHO OITACHBIX MOCIEACTBHAX, HE COBIAgaeT
C TaK Ha3bIBAEMBIMH «OOMICTIPUHATHIMI» TOYKAMH 3pEHHUS TEOpPETHKOB. OMHAKO s ACCATHICTHAMH UX
MPUICPKUBASACh, OCHAIAs HOBBHIMH apryMEHTaMH, IMOKa HE BIDKY HAyYHBIX, a TJIaBHOE, IPAKTHUYECKUX
OCHOBAaHMHU UX MEPEeCMATPUBATh. | TaBHBIM KPUTEPUEM CIIYXKHUT 3HAUCHUE TPEAIaraeMbIX PelIeHUN mpobiaeM s
3aKOHOAATEIbHON U IPABOIIPUMEHUTEIBHON IPAKTHKHY.

Cruib M3NI0XKEHUsl Marepuaia nu30paH Oosiee CBOOOJHBIN, MOJEMUYHO-IYOJIMIMCTHYHEE, YEM IPHHSATO.
Cryaenramu XXI B., Kak TTOKa3bIBaeT MEJArornyeCcKUil OMbIT, OH JyUllle BOCIPUHUMAETCS.

Kpyr mnpoGmem ouepdyeH 1mupoko, 0Oa3a sl JIUCKyCCMM JOCTAaTO4Has. 3apaHee OyarojapHa 3a
KOHCTPYKTHUBHYIO KPUTHKY.

Bonpmoe cmacubo 3a 00CTOATENFHOE HAYYHOE PENAKTHPOBAHWE NAHHON KHHWTH akaIeMuKy Bragummupy

Huxonaesuuy KyzapsiBuesy.

H. Kysneyoea

2 JToknan YTOJHOMOYEHHOTO IO IpaBaM uenoBeka B Poccuiickoit ®eneparmu 3a 2005 rox / Poccuiickas

razera. 2006. 15 urons.



[naesa |

MOHATUE KBANNOUKALIMM NPECTYNTEHUN

§ 1. Onpenesienne KBaTH(PUKALUH NPECTYIJICHUH

KBaJ’II/I(I)I/IKaLII/IH HpeCTyrIJ'IeHI/Iﬁ — O9TO YCTAHOBJICHHC COOTBCTCTBUA B COACIHHOM

NPU3HAKOB  OOIIECTBEHHO OMACHOrO JIeSHHWS TpU3HAKAM COCTaBa IMPECTYIUICHUS,
npeaycMoTpeHHoro B Hopmax OOmieit u Ocobennoit yacteit YK ¢ BBIBOJIOM 0 MPUMEHEHUH
ToM nnu uHout crateu Kozpekca. A.A. I'eplieH30H, aBTOp MEPBOM B OTEYECTBEHHOM yTOJIOBHOM
npaBe paboThl O KBaTH(PHUKAIUHU TpecTyruieHuid, mucan: «Kpanudukanus mnpecTymieHui
COCTOMT B YCTAaHOBJIEHUM COOTBETCTBUS JIaHHOTO KOHKPETHOI'O JESHUS NMPU3HAKaM TOTO WU
MHOTO COCTaBa MPECTYIIICHHS, MPELYCMOTPEHHOTO YTONOBHEIM 3aKOHOMY .

[Tocnenyromue  ompezeneHuss B YrOJOBHO-TIPABOBBIX  paboTax  KBaIH(PHUKAIUU
MPECTYIUIEHU B OCHOBHOM COBHNAJAIOT C LUTHUPOBAHHBIM. Pa3nuuus BBITEKAIOT HE U3
NOHMMaHMA KBaJIM(UKAMK KaK Mpoliecca WACHTU(PHUKAIMU COAESHHOTO C OMHMCAHHEM €ro
coctaBy B YK, a U3 aBTOPCKOHM IO3UIIMM OTHOCUTEIBHO COCTaBa IIPECTYIUICHHA. UTO ¢ yem
comoctaBisiercas npud  KBamubukauumu? OOHM  CUMTAIOT, UTO  HAEHTUDUIUpPYETCS
MPECTYIUIEHUE C COCTaBOM MpecTyIuieHus. {pyrue — npecTyruieHue ¢ yroJoBHO-IIPaBOBOM
HOopMOH. Tperbu — cocTaB OOIIECTBEHHO ONACHOIO JAESHUS C COCTaBOM IPECTYIUICHUS,
ONMCAaHHOr0 B COOTBETCTBYIOMIEH HOpMe YK.

B monorpadun 1972 r. aBTOp pyHIaMEHTAIBHBIX pabOT O KBAIU(PUKAIIUKA MPECTYTUICHUHA
akagemuk B.H. KyzapsiBueB ompenensin kBaiuduKanuio Kak «yCTaHOBICHHUE U IOPUAMUECKOE
3aKpEIJIEHUE TOYHOIO COOTBETCTBUSL MEXIY IPU3HAKAMH COBEPIIEHHOTO JESIHUA U
NPU3HAKAMH ~ COCTABa MPECTyIeHHs» . B ydueOGHoM mocobmnm 1999T. momsTHe
«KBaJMU(pUKAIUS MPECTYIUICHUSD HECKolIbko HHoe. OHa — JuIIb OJWUH U3 DTalloB
MIPUMEHEHUSI HOPMbI COBETCKOT'O YTOJIOBHOTO IIPaBa, COCTOSALIMHN B IPUHATUU PELICHUS O TOM,
KaKasi MIMEHHO YTOJIOBHO-IIPaBOBasi HOpMa MpeyCMaTPUBAET COBEPIIEHHOE MPECTYIICHUE U
B 3aKPEIUICHHH 3TOTr0 PELICHHS B YTOJOBHO-IPOLECCYaTbHOM akTe . CXOMHO OIpeesser
kBamudukanuto  npecrymiennii  M.U. KopkaHnckuii:  yronoBHO-TpaBoBas — OIICHKA

COBEpUICHHOT'O JesSHUS, BHIOOp M MPUMEHEHHE K HEeMY TOM YroJOBHO-IPAaBOBOMl HOPMBI,

3 TI'epyenszon A.A. Kamnukanus npectymnenuii. M., 1947.
* Kyopssyes B.H. TeopeTnueckre OCHOBHI KBATH(UKAINH MPecTyIeHuii. M., 1972. C. 7-8.

> Cwm.: Kyopseyes B.H. O6mmas Teopus KBaTu(pUKaIMK NpecTymIennii. M., 1999. C. 14.



KOTOpasi MONHEe BCEr0 OMMCHIBAeT ero mnpu3Hakn’. OH He BKIIOYACT B IOHSATHE
KBATH(UKAIIMK €€ FOPUINYECKOE 3aKpeIruieHne, MO0 CYHUTAEeT, YTO BBHIOOP HOPMBI TaKOE
3akperuieHue yxxe mnpousBoaut. C.A. TapapyxuH He cornamaercs ¢ ONpeIeJIeHUEM
KBaTM(UKAIMKA TIPECTYTUIEHUN KaK COIMOCTABIICHUE MPU3HAKOB MPECTYIUICHUS W MPU3HAKOB
HOPMBI. DTO, SIKOOBI, pa3Hble KaTeropuu — aOCTPaKTHBIA 3aKOH W COLMAIBHOE SIBIICHHE —
npecTyIueHne .

OTBeT Ha BOMpPOC, C YeM MpH KBaTU(UKAIIMK TPECTYINICHUN YCTaHABIUBAETCS TOXKIAECTBO
— C NPU3HAaKaMH YTOJIOBHO-IIPABOBOM HOPMBI MJIM C COCTABOM IIPECTYIUIEHUSI COJAEPIKUTCS B
MIOHUMAaHHUU COCTaBa MPECTYIUICHHUS, 2 IMEHHO MMEETCSI OH B PEATbHOM NPECTYIUICHUH JIHOO
SIBJISICTCS] 3aKOHOIATEIPHOM a0CTPaKIIUEH.

UTo TOBOPUT UCTOPUYECKOE TOJIKOBAHHE COCTaBa IMpecTyruieHus? Ero moHsTHe u3BECTHO
IpeBHEpPHMCKOMyY mpaBy Kak corpus delecti® — oCHOBa, CyIIeCTBO MpeCTyIUICHHS, OCTOB,
coctaB mnpectymienus. [lo cBunmerensctBy H.C. Taranuea, B8 XVI u XVII BB. coctaB
MPECTYIUICHUS UMEJ UCKIIOYUTENBLHO MpolleccyalbHOE 3HaUe€HUE, KaKk COBOKYITHOCTD CJIE/IOB,
KOTOPBIE OCTABIISIET MPECTYIUICHHE BO BHEITHEM MHpe (TPYII, KpoBb) . IIpn HaTHYMK cOCTaBa
IPECTYIUIEHUS, MO IPU3HAKAM KOTOPOIO MOYKHO YJOCTOBEPUTHCS B JIEHCTBUTEIBHOM
COBEPILICHUH MPECTYIICHNS, MOXKHO ObIIO HAUWHATH PO3BICKHBIC JICHCTBHSL.

Cam  H.C. TaraHumeB omnpeneisyl COCTaB  MPECTYIUICHHS KaK  «COBOKYITHOCThb
XapaKTepUCTUUECKUX  MPU3HAKOB  MPECTYMHOTO  JAESHHS, COCTOSIIUX M3  JBYX
B3aMMOCBSI3aHHBIX TPYMM: OOBEKTUBHBIX U Cy6’beKTI/IBHbIX»10. B xonue XVIII B., npuuem
JMIIb B HEMELKUX paboTax, COCTAaB MPECTYIUICHHUS MEPEHOCUTCS] B MaTEpUAIbHOE YTOJIOBHOE
npaBo. Ilpu 3TOoM Hemelkue KpUMHUHAIMCTBI OOpalllal0T BHUMAHHUE Ha pa3jivyuue Mexay
coctaom mpectymienus (Tatbestand) wu  mpecrymnenuem  (Verbrechen). Cocrtar
MPECTYIUICHUSI TPAKTYETCS KaK «COCTaB 3aKOHa». B yueOHMKAaX MO HEMEUKOMY YTrOJIOBHOMY
npaBy (Tak >xe u I'JIP) cocTaB npecTymieHus pacCMaTpUBAETCS B pa3zeiie O 3aKOHE.

B.H. KynpsiueB conmumapusyercss ¢ 3TuM. OH CYUTAeT, YTO MECTO OOIIeld Teopuu
KBaM(pUKaMKU TpecTymieHuil B cucteme OOImel 4yacTH HAyKd YTOJIOBHOTO IpaBa U B
ydueOHUKax JOJKHO OBITh B paszierie «YTONOBHBINA 3aKoH»: «O0Imas Teopust KBanupukauu

NPECTYIUICHUH €CTh YacTh ATOTO paszjenia, n00 B HEW HM3y4aroTcs NpoOjeMbl KOHCTPYKIHH

S Kopowcanckuii M. M. Kpannukanus npectymnennii. Kues, 1998. C. 1011 (1a yxp. a3bIKe).

" Tapapyxun C.A. TlonsTHe ¥ 3HadeHHe KBalu(pUKAlUU TpecTymieHuii: Yue6Hoe mnocobue. Kues, 1990.
C.6.

8 Jlarunckas ropumuueckas dpaseonorns / Iox pex. b.C. Huxudoposa. M., 1979. C. 45.

9 Tazanyes H.C. Pycckoe yromosroe npaso. Yacts O6mas. T. 1. CII6., 1902. C. 336.

' Tacanyes H.C. Pycckoe yronossoe npapo: Jlekmuu. Yacts O6mas: B 2 1. M., 1994. C. 36.



3aKOHaA, IMpaBUJI €0 NPHUMCHCHUS, 3aTparuBarOTCsAd BOIIPOCHI TOJKOBAHUA M YSICHCHHUA €TI0
cMbicia W ap.»'' 3HAK PABEHCTBA MEXKIY COCTABOM IPECTYIUICHHS M YTOJOBHBIM 3aKOHOM
MOCTaBlieH TBepAO. Paznuume MeXOy MAMCIO3UIMEH YTOJOBHOTO 3aKOHA M COCTAaBOM
MPECTYIICHUA OKa3aJlOCh HCACHBIM, a4 3a0JHO U q)yHKI_[I/II/I COCTaBa MPCCTYIJICHUA. Ecmn ecth
YTOJIOBHO-TIPABOBAsi HOPMa, TI0 KOTOPOU MPOU3BOAUTCS KBATH(DHUKAIHS TIPECTYIICHHUH, 3a9eM
TOTJIa Hy)XeH cocTaB? B omHON M3 mociaeaHnX padoT O COCTaBe MPECTYIUICHUS, KaK CUUTACT
B.H. KyapsBues, «1enecoo0pa3Ho MOIb30BaTHCS MOHATHEM COCTaBa MPECTYIICHHS TOJIBKO B
OIHOM — HOPMATHUBHOM CMI:ICJ'IG))IZ.

B 1960-x rr. oH mpu3HaBajl peajbHO CYIIECTBYIOUIMI COCTaB MPECTYIUIEHUS U MHCAI:
«3akoHOIaTeNb, pa3yMeeTcs, 00pa3yeT He COCTaB, a YroJIOBHO-NPABOBYIO HOPMY, B KOTOPOI
¢ Ooublleii UM MEHbIIIEH MOTHOTOW OMHUCHIBAIOTCS MPU3HAKK cOcTaBa mpecTtymieHus. Camu
9MU  NPUSHAKU CYWecmeylom O0ObeKmMuU6Ho, HE3aBUCUMO OT CO3HAHUS JIOJEeH, OHu
OelicmeumensHo NpuUcywyu OAHHOMY KOHKDEMHOMY NpecmynjieHuro, W 3ajadya 3aKOHOAATENsS
COCTOUT B TOM, YTOOBI BBISIBUTH M MPEAyCMOTPETh 3TH MPHU3HAKU B 3aKOHE C HauOosblIei
TOTHOTON ¥ rny6uHOi» > (kypcuB Moit. — H.K.). Cornamasch ¢ OHUMAHHEM COCTaBa Kak
PCATBHOCTU MNPCCTYIMHOI0 ACAHUA, y‘-IGHI:IfI orMmeyair: «CocraB MNPECTYIICHUA SABJIACTCA
CBOET0 poJa SApPOM U CTPYKTYpOHl (CKeJIeT, OCTOB)» NPECTYIUIEHUS ONpPEEICHHON
Kareropum» ' '. B ydeGHHKe 1 y4eOHOM MOCOOHH OH MOHMMAET COCTAB KAK «COBOKYITHOCTD
NPU3HAKO8 00UeCm8eHHO ONACHO20 OesHUs, ONPEACISIONIYI0 €ro COINIACHO YTOJOBHOMY
3aKOHYy, KaK MPECTYNHOE M YTOJIOBHO Hakazyemoe» (kypcuB moil. — H.K.). CoctaB —
CTpOras «CHCTEMa HPU3SHAKOE NpecmynjieHus, COCTaB OTpPakaeT XapaKTEpHbIE I
NPECTYIICHNUSI BHYTPEHHHUE CBA3M» B

BONbIIMHCTBO yYEHBIX COBETCKOTO M IMOCTCOBETCKOTO TOKOJEHHH MPHAECPKUBAIOTCS
HOPMATHUBUCTCKOTO B3IJIAa HA COCTaB KAaK Ha 3aKOHOAATENbHYIO Mozenb. K mpumepy,
«COCTaB TMpecTyIUIeHHH — aOcTpakuus, €ro 3akoHoJaTelbHas MoOjedb, 0e3 KOTOpou
KOHKPETHOC ACAHNUEC HCBO3MOKHO IIPU3HATH HpGCTyHJ'IGHI/ICM>>16.

HopMmartuBucrckyto Teoputo otcramBaer Takke W.A. ['oHTapp B uCClIeqOBaHUSIX,
CHEIMAIbHO MOCBSIICHHBIX YSICHEHUIO MPECTYIUICHUS U COCTaBa MPECTYIUICHUS KaK SBICHUMN

n noHsatuii: «CocraB NOpECTYIICHUA ABJIACTCA COACPKAIIMMCA B YTOJIOBHOM 3aKOHC

""" Kyopseyee B.H. O6mas Teopus KBanu(uKauyu mpectymienuii. M., 1999. C. 29.
OHumkiIoneaus yroixosHoro npasa. CI16., 2005. C. 11.

Kyopseyes B.H. O0bexTHBHAs CTOpoHa mpecTyiuieHus. M., 1960. C. 46—47.
Tam xe.

Poccuiickoe yronoBroe mpaso. O6mas yacts. Yuebuuk. M., 1997. C. 84.

Henamos A.H., Kocmapesa T.A. YronoBHas OTBETCTBEHHOCTh M cOCTaB mpecTymuieHus: Jlekumsa. M.,



ONMCAaHWEM IPU3HAKOB OOILECTBEHHO OMNAacHOro aAesHus. He COBOKyNHOCTh INPU3HAKOB,
YCTaHOBJICHHBIX, NPEAYCMOTPEHHBIX B YTOJOBHOM 3aKOHE, KaK 3TO IPHUHATO YTBEPXKAATh, a
OIMCAHHE 3TOHl COBOKYIHOCTH IPU3HAKOB» . IIOCKONBbKY )€ HOPMAa HE MOXKET OBITh
OCHOBaHUEM YTOJIOBHOM OTBETCTBEHHOCTH, CIEAYET KaTeropuueckoe yTBepxacHue: «Bonpoc
0 COCTaBe MPECTYIUICHUS] KaK OCHOBAaHHUHU YTOJIOBHOM OTBETCTBEHHOCTH BOOOIIIE JOKEH OBITh
caaT»'*.

A.A. IInonTkoBckuil B cBoe Bpems mucail: «lIoHATHeM cocTaBa MPECTYIUIEHHS FOPUCTBI
NOJB3YIOTCA  Kak Uit  00O3HaueHHs COBOKYMHOCTH TPU3HAKOB, XapaKTEPHU3YIOIIUX
OIpE/IENIEHHOE MPECTYIUIEHUE 0 YrOJIOBHOMY 3aKOHOJATENbCTBY, TaK U Ul 00O3HAYCHUS
KOHKPETHOTO JsHHS, COOTBETCTBYIOMIETO THM TpH3HAKaM» . IT0X03Ke, 3a IeIbIX MONBeKa
OTEUYECTBEHHBIM TEOPETUKAM YTOJIOBHOI'O IIpaBa HE YJAJIOCh YCTPAHUTh 3Ty JBONCTBEHHOCTh
B TPAKTOBKE COCTaBa MPECTYILJICHUS.

[To3uus HOPMATUBHUCTOB MHOI /1A YIUBIISIET HENOIMYHOCTHIO. Eciin coctaB mpecTynieHus
— 3aKoHoJaTenbpHas aOcTpakuus, MH()OpPMalMOHHAas MOJENb, TO IOYEMY IpU aHaIu3e
KOHKPETHBIX 3JIEMEHTOB M MX NPU3HAKOB — 00BEKTa, OOBEKTHUBHON CTOPOHBI, CyOBEKTa U
CyOBEKTUBHOM CTOPOHBI COCTaBOB HHUKTO HE BCIOMHHAeT 00 HX HMH(POPMAIIMOHHON
MOJICIIFHOCTH W 3aKOHOJATEeNbHOW aOcTpakTHOCTH. [lomydaercsi, 4To cHcTeMa-cocTaB —
3aKOHOJaTeIbHas a0CTPAKIKA, a €€ MOACUCTEMBI M IEMEHThl — PEaIbHbIE KaTeropuu. ITO
HE COIJIaCyeTCsl ¢ KOHIEMIIUEH CUCTEM U THOCEOJIOTHEH.

Eme MeHee mpuemiieMbIM NPEACTABISAETCS BO33PEHUE HAa COCTaB IPECTYIUIEHHs KakK Ha
4uCcTO Teopermueckoe wm3o0perenune. Tak, B.O.HaBpoukwii cuurtaer, 4Yro cocTaB
TPECTYIIICHNS IOPUAMICCKAs KOHCTPYKIMS, BEIPAOOTAHHAS TEOPHEH YTONOBHOTO MpaBa» ..
[lo ero MHeHMIO, HeBepHa (HOPMYJIMpPOBKA «COCTaB IMPECTYIUIEHUs, HPEIyCMOTPEHHBIN
3aKOHOM». YTOJIOBHBIM 3aKOH OINpEAeiseT NMPECTYIUICHHE, a HEe COcTaB mpecTymieHus. Ero
nonnepxkuBaer T.M. Maputuak: «CocTaB MNpecTyIUIEHHMsI  SIBISIETCA  IOPUIUMYECKON
KOHCTPYKIWEH, BBHIPAaOOTAaHHOW TEOpHEW YTOJOBHOTO MpPaBa, BBICTYIACT KaK WHCTPYMEHT,
KOTOpbIM  ucrnonb3yercss mpu  kBanudukauuu. Ksamudpukamus ke  mpeamnosaraer

YCTaHOBJICHUC COOTBCTCTBHUA MCIKIAY (1)3,KTI/ILICCKI/IMI/I IMPpU3HAKaMH IIOCATATCIILCTBA U HOpMOﬁ

1996. C. 27.

" I'onwmaps M.A. TIpecTymlieHne W COCTaB NpPECTYIUIEHHsS KAK SBJCHHE M TIOHATHE B YTOJOBHOM IIPaBe.
Brnamusoctok, 1997. C. 10.

'8 Tam xe.

" Muonmxosckuii A.A. Yaenue o npectymiennn. M., 1961. C. 120.

2 Haepoyxuii B.O. Teoperuueckue TpoOieMbl mpaBoBoii ksamupukamuu. Kues, 1999. C. 136 (ma yxp.

SI3BIKE).



3aKOHA, KOTOPAsi PEyCMATPHBACT OTBETCTBEHHOCTH 32 JAHHOE MOCATATETbCTBOY

KoHuenuust peasbHOro cocraBa MPECTYIUIEHHWS HMCXOAUT W3 TOrO, 4TO COCTaB — 3TO
CTPYKTYpPUPOBAHHOE MO YETHIPEM MOJCHCTeMaM sApO (OCHOBA, CYUIHOCTh) MPECTYIUICHUS,
cocrosiiee 13 00sA3aTENbHBIX AJIEMEHTOB, 00Pa3yIOUIMX OOIIECTBEHHYIO ONAcCHOCTH JIESHUS,
IpU3HAKKM KOTOPBIX OOpHCOBaHbI B JHCIO3ULUSAX YTOJOBHO-IPAaBOBBIX HOpM OOmed u
Oco6ennoit yacteit YK. CoctaB — Takas e peaJbHOCTh, KaK M TMPECTYIUICHHUE, SIAPOM
KOTOPOTo OH sABysieTcs. W A3bIKOBOE TOJIKOBAaHUE TOBOPUT B IOJIb3y MOHUMAHMS COCTaBa KaK
codepacawezocs 6 npecmynienuu. CoctaB 4ero? — MPECTYIUICHUs, Mbl TOBOPUM O HAJIMYHUU
WIM OTCYTCTBUH COCTaBa HE 3aKOHA, & IPECTYTIJICHUSI.

B 4. 3 ct. 31 YK npemycmoTpeHo, 4To JUII0, JOOPOBOJILHO OTKA3aBIIEECS OT JOBEICHUS
MIPECTYIUIEHUS O KOHIIA, MOAJIEKUT YIrOJOBHON OTBETCTBEHHOCTH JIUIIb B TOM Clly4ae, €Ciu
(aKTHUECKH COBEPILIEHHOE UM OesHue codepdcum WHOU cocmas npecmynienus. CocTaB
NPECTYIUICHUSI coodepoicumcs 6 Oeanuu. AHamormdHas (GopMylIMpoBKa TPUHATa BO BCEX
npuMeyaHusx K cTatbsiM YK 00 0ocBOOOXIEHHH OT YTOJOBHOH OTBETCTBEHHOCTH BBUIY
nesTenbHOro packasHus. K mpumepy, npumedanue k cT. 206 YK o 3axBare 3aio0’KHUKa
YCTaHABJIMBAET, YTO «JIMIO, JOOPOBOJILHO WJIM IO TpeOOBaHHMIO BiacTel 0cBOOOAMBIIEE
3aJI0’KHUKA, OCBOOOXKIAETCSI OT YTrOJIOBHOW OTBETCTBEHHOCTH, €CIIH B €20 Oelcmeusix He
cooepacumcst uHo2o cocmaea npecmynienus» (Kypcus mod. — H.K.). He undopmarmonnas
MOJEJIb COAEPKUTCA B IPECTYIUVICHUH.

B kmaccudeckoM yd4eOHUKE POCCHUICKOTO YTOJOBHOTO TMpaBa, MOCBAIICHHOM 250-meTHro
MOCKOBCKOTO TOCyJapCTBEHHOro yHuBepcurera uM. M.B. JIoMOoHOCOBa, HamnmvcaHHOM
Ka(eapoil yroJoBHOTO IMpaBa M KPUMHUHOJIOTHA MLV, NPUBOJATCS ACPUHUIIUN COCTaBa
NPECTyIUIEHUST B TEPBBIX COBETCKMX Yy4eOHMKax Mo YyrojoBHoMy mpaBy: «CoctaB
MPECTYIUICHUSI TPEICTABISIET CO00M COBOKYMHOCTh MPU3HAKOB (2IEMEHTOB), 00pa3yioujux
dannoe npecmynienue»™. «COCTaB TPECTYIUIGHMS — COBOKYIIHOCTh IPH3HAKOB,
06pa3syIOLIIX JAHHOE PECTYIIICHAEH .

Kak BHIMM, B TEPBOH MONOBHHE MPOILIOTO CTONETHS ¥ B JIOPEBOTIOLHOHHOM”, H
COBETCKOM YTOJIOBHOM IIpaB€ TMOJ COCTaBOM ITOHUMAETCi COBOKYIHOCTh IPU3HAKOB

(3eMeHTOB), oOpaszylowux TpecTymieHne. HUKaKoro MpPOTUBOMOCTABICHUS COCTaBa

Mapumuax T.M. OmmOku B kBanudukanuu npecrymienuid. Kues, 2004 (Ha ykp. si3bIke).

VYronoHoe npaBo Poccun. O6mas gacte. Kitaccuueckuit yauBepcuteTckuii yueonuk. M., 2005. C. 136.
YronosHoe npaBo. Yacte Obmas. M., 1939. C. 41.

YronosHoe nipaBo O6mas gacte / Ilog pen. A.A. I'epriersona. M., 1948. C. 282.

Cum. moapobuee: Taeanyes H.C. Kypc pycckoro yromoHoro mpaBa. Yacte OOmas. CII6., 1874. C. 5;

Kucmsakoeckuii A.O. DnemenTapHbI yueOHUK ob1iero yroiosHoro npasa. CII6., 1875. C. 59.



NPECTYIUIEHUS U MPECTYIICHHUS He ObLI0 U B oMuHE. CIUIONIb U PSIIOM OHM YIIOTPEOIISITUCH
Kak CcHHOHMMBL. WM smmb B 1950 rr. Hayanoch «pa3ABOEHUE» COCTaBa KaK pPeajbHOTO
CTPYKTYpHUPOBAHHOTO s/ipa TMpPECTYIUIEHHs, C OJHOW CTOPOHBI, M 3aKOHOJATEIbHOM
abCcTpaKInu, TEOPETHUECKON KOHCTPYKINHU, HHOOPMAIIHOHHON MOJETH — C IPYTOH.

1O. JIsnmyHoB yOeauTenbHO MOATBEPAMS HMCTOKM HOPMAaTUBHOM KOHLENIMU COCTaBa
MPECTYIJICHUSI HEMEIIKUX TEOPETUKOB YTOJOBHOIO mnpasa KoHma XIX — navyama XX B. —
3. benunra, K. bunnepa, P. ®panxka, I'. Emmexa”. 1o HX MHEHHIO, COCTaB MPECTYIUICHUS KaK
o0111ee MOHATHE, TaK U OT/EJIbHBIE COCTABbl — 3TO YUCTbIE a0CTPaKIUK, CyTy0o MOHATUHHBIC
kareropuu. OTCr0/1a IPU3HAKU COCTAaBA BCELIETIO OTHOCATCS K MUPY MOHATHM, K OyKBE 3aKOHa.
Tak, O.benuHr cuWTan, 4YTO «COCTaB — OTO DBJEMEHT 3aKOHAa, a OH IPUHAJICKHUT
HCKJIIOUUTENIHO 3aKOHY, a HE peajbHOM ku3HE»” . COCTaB He BKIIOYACT B CeOSl BOIEBOE
JesTHUE U BUHY: cocTaB npectymuieHus no YK ®PI cBogutcs k npotusonpaBHocTd. [IyHKT 5
§ 11 rnacut: «IIpoTuBONpaBHO JesHUE: TOJBKO TaKOE€, KOTOPOE OCYIIECTBISIET COCTaB
MPECTYIUICHUSA, TPEAYCMOTPEHHBIA YTOJOBHBIM 3aKOHOM». COBpPEMEHHOE YTOJIOBHOE IMPaBO
OPI' paznmuuaer cocraB [esiHUMsA B IIMUPOKOM M Y3KOM CMbIcie. IlepBblii BKIrOYaeT Bce
NPEINOCHUIKH yYTOJIOBHOM OTBETCTBEHHOCTH: MPOTHBONPABHOCTh, BHUHY U OOBEKTUBHBIC
npu3Haku gesHus. OH  BBIONHSET (YHKIHMIO TapaHTHW YrojoBHOro 3akoHa (die
Garantiefunktion des Strafgesetz, Garantietatbestand). CoctaB B y3KOM CMBICIIE, HCTOPHYECKH
BOCXOJSAIIMI K TeopuH J. benuHra, uCnoJib3yeTcsi IPUMEHUTENBHO K KOHKPETHBIM COCTaBaM,
0a3upysch Ha TPEXWICHHOM IMOHITHM MPECTYIUIEHUS KaK «COOTBETCTBYIOIIEE COCTaBY,
IPOTUBONPABHOE U BUHOBHOE JeiicTBHE». HbIHE TEOPETUKM NMUIIYT HE TOJIBKO O 3aKOHHOM
coctaBe wiIM coctaBe 3akoHa (gesetzliche Tatbestand), HO u 0 coctaBe HenpaBbl
(Unrechtstatbestand)*®.

IIpectymienne B Hayke yrosioBHoro npasa OPI' ompenensercs kak HEUCTBHE WIH
Oe3neiicTBre, conepiKallee COCTaB, NMPU3HAHHBIA CyJIOM BHHOBHBIM U IPOTHBOIIPABHBIM.
CocTtaB — npHu3HaK IPOTUBONPABHOCTH KOHKPETHOI'O MPECTYIUIEHHUS, TPOTUBOIIPAaBHOCTh —
IIPOTUBOpPEYUE TOPAIKY B LeJOM. J[essHHMEe MOXKET COAepaTh COCTaB MPECTYIUICHHUS, JaxXe
OBITh BUHOBHBIM, HO HE MPU3HABATHCS MPECTYIUICHUEM, MTOCKOJIBKY IO OIICHKE CyJla OHO HE

POTHBOPEUHT MPABOMIOPSIKY B LETOM” .

% Cm. moapoGuee: Jlanynog FO. CoCTaB NPECTYIUIGHHs: THOCEOJOTMYECKHI M  COIHANBHO-IIPABOBOIL
acnekTsl // YronoBHoe mpaBo. 2005. Ne 5. C. 44-48.

7 Beling E. Die Lehre vom Verbrechen. Tiibingen, 1906. S. 113; cm. Taxxe: Beling E. Die Lehre vom
Tatbestand. Tlbingen, 1930.

2 Cwm. mompo6uee: Wessels W, Beulke W. Strafrecht. Algemeiner Teil. Heidelberg, 2002. S. 114-152.

¥ Cwm. mompobuee: Kysueyosa H.®., Benvyens JI. Yronosroe npaso ®PT. M., 1981.



CeeneHue cocTtaBa NPECTYIUIEHUS K HPOTHUBONPABHOCTH C HEU30EKHOCTHIO BENET K
pPa3IBOCHHIO OCHOBAaHWUW  YTOJIOBHOW OTBETCTBEHHOCTH, OCHOBAHHH KBATM(PUKAINH
NPEeCTyIUICHUH Ha IOpPUIWYECKUE (COCTaB) M COIMallbHbIE (OOIIECTBEHHAs OIMACHOCTb).
IO. JIanyHoB kputukyer 3a Takyro nosumuio [.A. Kpurepa. Mexay TemM oOHa IIHPOKO
pacnpocTpaHeHa CpeIu COBPEMEHHBIX POCCUHWCKMX TEOPETHKOB YIOJOBHOIO IIpaBa,
IIPUJIEPKUBAIOIINXCSI HOPMATUBUCTCKOW KOHLIENIIUU COCTaBa INPECTYIUICHUs BOIPEKU CT. §
YK P® «OcHOBaHMS YTrOJOBHOM OTBETCTBEHHOCTH». TakMM OCHOBAaHHUEM <SIBJISETCS
COBEpUIECHHE  J€AHUSA,  COAEPXKALLEro  BCE  IPU3HAKM  COCTaBa  IPECTYIUICHHS,
npexycMoTpeHHoro HacrosimuM Kopekcom». OcHoBaHMEM KBaMU(UKALWK MPECTYTIIICHUS
ABIISIETCSA TIOJIHOE COOTBETCTBHE IPHU3HAKOB COJESHHOIO OOIIECTBEHHO OMACHOIO JIESHHS
IIPU3HAKaM €0 COCTaBa, MpeaycMoTpeHHoro B YK.

B cr. 51 «OcHoBanus yronoBHoi oTBeTcTBeHHOCTH» YK Pecny6muku Mongosa 2002 r.
3aKOHOJATENb 3aKPENHJI HOPMATUBUCTCKOE MOHITHE cocTaBa npectyruieHus: «(1) PeanbHbiM
OCHOBAaHUEM YTOJIOBHOW OTBETCTBEHHOCTH SIBJISIFOTCSI COBEPILUCHHBIE BpEIOHBIC ACSIHMSA, a
IOPUAMYECKAM OCHOBAaHUEM YIOJOBHOM OTBETCTBEHHOCTH CIIy’)KaT IIPU3HAKU COCTaBa
IPECTYIUIEHUS, IPEYCMOTPEHHBIE YTOJIOBHBIM 3aKOHOM.

MonaaBckuii KOAEKC BKIIOUWII HOPMY O MOHSATHH cOCTaBa IpecTymieHus B cT. 52 «Cocras
npectymieHus»: «(1) CocTtaB mpecTymsieHuss TPEACTaBISET COO0OM  COBOKYITHOCTh
YCTAHOBJICHHBIX YTOJIOBHBIM 3aKOHOM OOBEKTUBHBIX U CyOBEKTHBHBIX IPU3HAKOB,
KBAJTHM(PULUPYIOLUINX BPEIHOE JIeTHUE KaK KOHKPETHOE MPECTYIIICHHE.

(2) CocraB mpecTymuieHHs SBISETCS IOPUAMYECKHMM OCHOBAaHHEM Ui KBaJH(pHKAIUN
IPECTYIUIEHUSI B COOTBETCTBUM C KOHKPETHOW CTaThEI HACTOSILIETO KOJEKCa.

Kakx BuguM, YK PecnyOmukun MomgoBa mocineqoBaTeIbHO W SICHO BOIUIOTHIJI B
LIUTUPOBAHHBIX CTaThsIX HOPMATUBUCTCKYIO KOHIIENILIUIO COCTaBa IpecTyIuieHus. Poccuiickue
CTOPOHHHMKH 3TOM KOHLEMNIIMHA HMEIOT BO3MOXHOCTh YOEIUTHhCS B €€ HOPMOTBOPYECKOH O
IIPaBONPUMEHUTENBHON IEHHOCTH. He moBmusn aum HopMaTtuBU3M Ha TO, 4TO psag YK crpan
CHI' BooOmie oOTKa3ajcsi OT TEPMHUHA «COCTaB NPECTYIUICHUS», a TOBOPUT TOJBKO O
npectymienuu? K npumepy, YK Pecny6muku benapycs (ct. 10) u YK ['pysun npushHarot
OCHOBaHUEM YTOJIOBHOW OTBETCTBEHHOCTH IPECTYIIJICHHE.

B VK u VIIK, B crnenctBeHHON M cyAeOHOM NpPaKTHKE HOPMATUBHCTCKOE MOHUMaHUE
cocraBa He BcTpedaercs. [IpakTMka He NMPOTHBONOCTABISET NMPECTYIUIEHHE M €ro COCTaB.
[Tpu3Haku W JIEMEHTBHI OTHOCAT U K INPECTYIUICHHMIO, U K cocTaBy. «HopmaruBucTey ux
Pa3BOAT: JIEMEHTBI — K IPECTYIUIEHUIO, IPU3HAKU — K COCTaBY.

Omnpoc uneHoB HayuHo-koHcynbTaTHBHOTO coBera npu BepxosHom cyne CCCP, cyaeii u

YYCHBIX, a TAK)KE YICHOB KPaeBbIX M O0JACTHBIX CYOB, MPOXOAUBIINX B 1987 T. CTaXKUPOBKY



B MOCKOBCKOM WHCTHUTYTE TIOBBIIICHUS KBAIM(DHUKAIMKA CYACH, MOATBEPAMI, YTO
TeopeTudecKkre 1ebaThl, K CYacTbl0, Jalleku OT HHTEPECOB TNpPakTUKH. B BompocHuke

npeajiarajmchb CJICAYOINEC Heq)HHHHHH COCTaBa IMPECTYIICHUSA:

1. CocraB mpecTyruieHHMsS — O3TO HalW4yhe B JACWCTBUAX JIHMIA BCEX MPHU3IHAKOB
HNPECTYIIIEHUS, IPENYCMOTPEHHBIX YTOJIOBHBIM 3aKOHOM.

2. CocraB TpecTyIJICHHS — 3TO MPEIYCMOTPEHHAs 3aKOHOM COBOKYITHOCTH (CHCTEMA)
OOBEKTUBHBIX W CYOBEKTHBHBIX NPHU3HAKOB IPECTYIUICHHS — €ro O0OBeKTa, CyObEeKTa,
00BEKTHBHOM U CyOBEKTUBHOW CTOPOH.

3. CocraB OpECTYMIICHUA — 3TO 3aKOHOAATCIIbHAsA MOACIIb NPCCTYIJICHU.

4. lHoe omnpeneneHue.

O6pabotano 197 aHkeT co cieaylomUMH OTBeTamu: 67% PpECHOHACHTOB COTJIACHBI C
ofpesieNieHneM 1o 1. 2; 26% — mo 1. 1; m. 3 BbI3BaJI corjacue y 4acTH ONPOLIEHHBIX (BCE OHU
— HayyHble Pa0OTHHUKH); 5 YelOBEK MOMETWIM 1. 4, HE MOSCHUB, YTO HMMEIOT B BHUIy. B
HEKOTOPBIX OTBETaX COJCPKAITUCh NMPUIUCKH K Bompocam: «Heyxenn TeopeTukam OoJbliie
Heyero nenatb?» VX Hajgo MOHUMATh TaK, YTO Y MPAKTHKOB IMOHSATHE COCTaBa MPECTYIUICHHS
COMHEHHT He BBI3BIBACT .

B nanHoil paboTe cocTaB MpecTyIJIEHUS HAC MHTEPECYeT KaK OCHO8auue (uiu OCHO8a)
Keanuguxkayuy npecmynieHuti, a TakKe CONOCTaBJsieMble NMPU HEH KaTeropuu (4To ¢ 4eM
uaentudunupyercs). [Ipu HOPMATUBHCTCKOM TOHMMAaHHUW OCHOBAaHUEM KBaJIH(UKAIIUU
NPECTYIUICHUH OKa3bIBaeTCs 3aKOHOJATelIbHas abCTpakuus WM MH()OPMAIMOHHAS MOJAEIb.
Uro ¢ yem uneHtudunupyercsa? MoxeT ObITh, COBEPIICHHOE JIESHUE C YTOJOBHO-TIPABOBOM
HopMmo#? Ho monstHe npecTymieHusi, koropoe maHo B 4. 1 ct. 14 YK, nenpuromno s
KBanupuKanuyu, 100 TaM OMHCAHBI Opyeue CBOWCTBA NessHUS 0€3 €IMHCTBEHHO MPUTOJHOTO
JUIs  KBATU(UKALUMU CTPYKTYPHUPOBAHMS IO YETBHIpeM MojacucTeMaM cocTaBa. Otciona
BO3HHKAECT YyTOYHEHHE, YTO COCTaB — fopuoduyeckoe OCHOBaHHE KBATU(PHUKAINN
NPECTyIUIEHUs. A YTO TOrJa SBISETCS HEIOPUAWYECKUM OCHOBaHHMEM KBanupuxaruu? B
y4eOHOM TMOCOOMH O KBalU(UKAIMU TPECTYIUICHUH YHTaeM, 4YTO «OMNpeIeseHue
KBaJH(PHUKAUN MPECTYIUICHHUS KaK YCTAaHOBICHHUS U IOPUANYECKOTO 3aKPEIUICHUST TOXIECTBA
IOpUOUYECKU 3HAYUMBIX NPUSHAKOS PEealbHO COBEPULEHHO20 OesHusl C TIPU3HAKaMH COCTaBa
MPECTYIUICHUS 3TOTO BUJA, 3aKPEIUICHHBIMU B HOPME YTOJIOBHOTO KOJEKca, Ipeaonpeaeser

o v 31
3HAYCHHUC )20/106HOcO0 3AKOHA KaK IIPAaBOBOU OCHOBBI KBaJ'II/I(I)I/IKaI_[I/II/I MMPECTYIVICHUN

30 Cwm: Kysneyosa H.@. CocTaB mpecTyIuIeHns (CIIOpHEIE BOIpockl) / Bectr. Mock. yu-ta. Cep. 11. ITpaso.
1987. Ne 4.
3! Kopneesa A.B. TeopeTndeckue OCHOBBI KBATM(UKAIMK TpecTymieHuii: YueGuoe mocodue. M., 2006.

C. 32.



(xypcuB moil. — H.K.).

ComnocraBieHre IPU3HAKOB COACSIHHOIO C YTOJIOBHBIM 3aKOHOM akcrnomaTudHo. Ho Torma
HaJ0 YETKO IOCTaBUTh 3HAK PAaBEHCTBA MEXIy YTOJIOBHO-NIPAaBOBOM HOPMOMl M COCTaBOM
OPECTYIUICHUS, CYUTAaTh MX CHHOHMMaMUd M OOBSICHUTH (YHKIHMH COCTaBa MpHU
KBaJM(HUKAINY, B OTIUYME OT YTOJIOBHOTO 3akoHa. «HOpumnmdecku 3HaYMMBlE TPU3HAKA
peajbHO COBEPIICHHOTO JESHHs» — 3TO JuO0 Te, YTO Ha3BaHel B 4.1 cT.14 —
00I11eCTBEHHAsl OMACHOCTh, BUHA, YTOJOBHAs MIPOTHBOIIPABHOCTD JESIHUSA, JTMOO €ro cocTaBa,
CTPYKTYPHUPOBAHHOTO 10 YeThIpeM mojcucreMaM. OHM HAJIMYECTBYIOT B PEAILHOCTH, U MBI
aHATM3UpyeM WX B pasfenax ydeOHMKOB HE O TIOHSATHHM TNPECTYIUICHHS, a COCTaBa
NPECTYIUIEHUs — «OOBEKT TNPECTYyIUIEHUs», «OOBEKTHBHAs CTOPOHA MPECTYMJICHUS»,
«CyOBEKT MPECTYIICHUS», «CYObEKTHBHAS CTOPOHA MPECTYIUICHUS».

PeanbHble 351IEMEHTBI NPECTYIUIEHUSI (COCTABHBIE YACTU) M MX NPU3HAKU (OTIMYUTENIbHbBIE
0COOCGHHOCTH)  OXBaTBIBAIOT W  O0s3aTenbHBIE W (aKyJIbTaTUBHBIC  DIIEMEHTHI.
CTpyKTypUpOBaHHOE AP0 MPECTYIUICHUS — €ro COCTaB BKJIIOYAET TOJBKO 00sA3amesnvHbie
9JIEMEHTBl € WX TNpPU3HAKaMH, JOCTaTOYHble M HEOOXOOUMbIC Ui KBaJIU(UKALUH
npectyruieHusi. ConocTaBinseTcs Npu KBaTU(PHUKAIMK B 1IEJIOM HE MPECTYIUICHHUE, a JIUIIb €T
COCTaB C COOTBETCTBYIOIIMM COCTaBOM IPECTYIUIEHHUs, NpelycMOTpeHHbIM HOopMoil YK. He
Oynger oOImMOKONW cyMTaTh, YTO MpH KBWIM(UKALUK TMPECTYIUIEHUH MPOU3BOIUTCA
YCTaHOBJICHHE IIPU3HAKOB COCTaBA COBEPUICHHOI'O NMPECTYIICHHUS ¢ NMPU3HAKAMM YTOJOBHO-
OpaBOBOM HOPMBI, HO 3TO MeEHee YyJaauyHo, MO0 B 3aKOHE HET TOH CHUCTEMHOMU
CTPYKTYpPHUPOBAHHOCTH 3JIEMEHTOB, KOTOpasi PUCYIIA COCTaBY.

CooTHolIlIeHNE NPECTYIJICHUS] U COCTaBa MPECTYIUIEHUS! CXEMaTHYHO MOXKHO MPEJCTABUTH

B BU/JIE JIBYX KOHLIEHTPUUYECKUX KPYTrOB (CM. PUCYHOK).

Obsi3aTenbHble
3MeMeHTbI cocTaBa,
CTPYKTYpUPOBaHHbIE
o YeTblipem
noagcucTteMam:

O — 0b6bekT;

OC — obbekTuBHas

MPECTYTJIEHVE

CoctaB

O | oC

ObszaTenbHble +
akynbTaTMBHbIE
3MNeMeHThbl cocTaBa

CTOpOHa;
C CC C — cybbexT;
CC — cybbekTuBHas
CTOpOHa
N
YrONnoBHO-
06LLecTBEHHO NpOTUBOMNpPaBHOE
onacHoe fesiHve BUHOBHOE aesHue

nesHue

YcranopieHue TOXIACCTBA MCKAY COCTaBOM COACAHHOIO (GFO nHOoraga Ha3bIBAIOT

«(paKTUYECKUI COCTaB») M COCTAaBOM IPECTYIUICHUS, OMMCAHHOTO B JUCHO3UIMM TOW WU



MHOW YrOJOBHO-NPAaBOBOM HOPMBI (€ro HMHOI/A Ha3bIBAIOT «IOPUAMYECKUN COCTaB>>)32,
MPOBOAMUTCSA B TOYHOM MocienoBaTeIbHOCTH. CHavana ConocTaBisieTcss OOBbEKT CONIESIHHOTO €
00BbeKTOM (00BEKTaMH), OMHCAHHBIM B CTaThAX, Ha3BaHMIX TNaB U pasfenax YK. 3atem
UICHTUQHULIHPYIOTCS MPU3HAKK OOBEKTHUBHON CTOPOHBI COJICSIHHOTO C OMHCAHUEM TAaKOBBIX B
YTOJIOBHO-TIPaBOBBIX HOpMmax OOmeit m Ocobennort dactedt YK. Crnemyrommii mar
KBaJIM(UKAIMY — UIACHTU(PUKAIUS IPU3HAKOB CYObEKTa MPEeCTyIUIeHUs ¢ mpeanucanuem YK
00 aBTOpe WM COYYAaCTHHUKE IMPECTYIUICHHS. 3aBepliaroliee 3BeHO KBalu(pUKAIUA —
COIIOCTaBJICHUE CYOBEKTUBHOM CTOPOHBI COCTaBa COAESIHHOTO C XapaKTEPUCTHKON MPU3HAKOB
B COOTBETCTBYIOIMMX HOpMax Konekca. KBannukamoHHbIN BBIBOJ: COCTaB MPECTYIUICHUS B
nesHun VBaHoBa ecTh M Kakod cTtaTheid YK mpeaycMOTpeH, WiIu COCTaB MPECTYIJICHUS B
nessHuu MiBaHOBa OTCYTCTBYET.

Bce 3BeHbS  yrojoBHO-PaBOBOW  KBaIM(UKALMK  JOJKHBI  OBITh  OCHAIIEHBI
JI0Ka3aTeNbCTBAMU, IOJYYEHHBIMU 3aKOHHO  (IOMyCTHMMBIMH), U  OOBEKTHBHO —
BcectopoHHnMH. Cratbst 73 VIIK P® mnpenycmatpuBaeT Tpu TPYMIbl OOCTOSITENIBCTB,
MOJJISKAITNX JOKA3bIBAHUIO: &) COCTAB MPECTYIUICHUS; 0) MHINBUyaTu3allis HaKa3aHUsI U B)
KpUMHHOJIOTO-TIpodmiiakTuueckue. [lepBast rpymnma J0Ka3aTelbCTB COCTaBa IMPECTYIJICHUS
OTHOCHUTCSI K COOBITHIO IPECTYIUIEHUS, BUHOBHOCTU JIMI[a B COBEPLICHHOM IPECTYIUICHUH,
XapakTepy U pa3Mepy Bpeaa, IPUYMHEHHOIO MPECTyIUIeHneM. Bce BMecTe OHM OTHOCATCS K
OOBEKTUBHBIM U CyOBEKTHBHBIM AJIEMEHTAM COCTABOB MpecTymieHuil. TepMuHOM «cocTaB
npectyruienus» YIIK, kak u YK, mone3yercs B eAMHMYHBIX clydasx (CM., Hampumep, I. 2
9.1 cr.24 OcHoBaHUS OTKa3a B BO30YXKICHHWU YTOJOBHOTO Jella WM MpeKpamieHHs
YTOJIOBHOTO JI€Jla BBUAY «OTCYTCTBHS B JIEIHUU COCTaBa IpeCTyIUIeHHs»). BMmecTo cocraBa
HCIIOJIB3YIOTCS TEPMUHBI «IIPECTYILICHUEY», «IIPU3HAKU NPECTYIUICHUSN» WIH «JedHue». Takas
MO3ULIMS KOJIEKCOB OKa3bIBAE€TCS ONMpPaBIAHHOUN BBUJYy pa3HOIJIacUil B MOHUMAHUU COCTaBa U
MPECTYIUICHUS TEOPETUKAMH yTroJoBHOrO npasa. Tak, ct. 299 VIIK npeanuceiBaeT, 4To «Ipu
MIOCTAHOBJICHUH TPUTOBOpa CyJ B COBEUIATEJIbHOM KOMHATE€ pa3peniaeT Cleayolue

BOTIPOCHI:

1) noka3aHO 1M, YTO MMEJIO MECTO JIesSHHE, B COBEPIIEHHMH KOTOPOro OOBUHSETCA
MIOJCY AUMBII;

2) noKa3aHo JIM, YTO JESTHUE COBEPILI MOACYAUMBII;

3) sBusieTcs M 3TO JAESHHME NPECTYIUIEHHEM M KaKUM IyHKTOM, 4YacTblo, CTaTbel

YronoBHoro koaekca Poccutickoit @eaepanuu oHO IPEAyCMOTPEHO;

32 Cwm.: Bpaiinun A.M. YTONOBHAs OTBETCTBEHHOCTh M €€ OCHOBAHHE B COBETCKOM YTOJIOBHOM mpaBe. M.,

1963.



4) BUHOBEH JIM TIOJICYAMMBII B COBEPILIEHUH STOTO MPECTYIUICHUS.

[TepeuncieHHble T0Ka3aTEIbCTBA SIBIISIOTCS JOKA3aTEIbCTBAMH HAUYUS JTMOO OTCYTCTBHS
cocrapa npectymieHus. YIIK wu3bexan mNOHATHS «COCTaB TMPECTYIUIEHUS», a CYTh
KBAJTM(PUKALUN U3JI0KEHA B II. 3: «SIBJIAETCS JH ACSHUE NPECTYIUICHUEM, U KaKOM yroJoBHO-
IPaBOBOM HOPMOW OHO MPENYyCMOTpeHO». Takum 00pa3oMm, BIOJIHE AOMYCTUMO ONPEAEIUThH
KBAJTM(PUKALMIO TPECTYIUICHUH, YTO M JeNaeT psiji HUCCleloBaTeNeil, Kak yCTaHOBIICHHE
COOTBETCTBUSl TPU3HAKOB COJESIHHOTO OOIIECTBEHHO OMACHOTO JIESHUS MpU3HAKaM
MPECTYIUICHUS, TMPEAYCMOTPEHHOTO YTOJOBHO-TIPAaBOBOM HOpMOW. Takum oOpaszoMm, eciu
TPAKTOBATh COCTAB KaK PEAIbHOE CTPYKTYPHUPOBAHHOE AP0 IPECTYIUICHUS, COCTOSILEE U3
00s13aTeNbHBIX, HEOOXOAMMBIX U JJOCTATOYHBIX 3JIEMEHTOB, OTPAXKAIOIIUX €TI0 OOIIECTBEHHYIO
OMAaCHOCTh, TO TAaKOW COCTAaB SIBISIETCS OCHOBAaHHUEM KBAaJTH(HKAIMKA TPECTYIUICHUH.
KBanudukanusi COCTOUT B YCTAaHOBICHWH COOTBETCTBHS (MACHTHU(PUKAIMH, TOXKICCTBA)
NPU3HAKOB COCTaBa COJIETHHOIO OOIIECTBEHHO OMNACHOTO JAESHUS IpPHU3HAKaM COCTaBa
IIPECTYIUICHUs, IIPEAYCMOTPEHHOIO TOW UIIM UHOM YIOJIOBHO-IIPAaBOBOM HOPMOM.

Eciu xe mnpuaepx uBaTbCs HOPMATHUBUCTCKOW TEOPUU COCTaBa IPECTYIUIEHHUS Kak
3aKOHOJATENbHOM a0CTpakuy WIN UH()OPMAIIMOHHON MOJIENIN, TO MMEHHO OHHM OKa3bIBAIOTCS
OCHOBAaHHMEM KBaIU(UKALMKU NMPEeCTyIICHUA. VIHBIMM CIIOBaMH, €CJIM COCTaB IMPECTYIJICHUS
10 HOPMATUBUCTCKON KOHLENIIMM M €CTh HOpMA, TO MpPU KBaIH(PHUKALMU YCTaHABIUBACTCS
COOTBETCTBUE MEXKIYy JIesHHeM u HopMod YK, 4To TOXE, Kak OTMEYanioch, B OOIIEM,
npuemwsieMo. Ho Torma mnpu omnpeaeneHMH KBaMU(UKALMKM OKa3bIBA€TCS BO3MOKHBIM
oboiitTuchr 0e3 ymnoMuHaHus cocTaBa, urto M jgenator pang YK crpan CHI, VIIK,
M.U. Kop:xaHCKHI1 1 HEKOTOPBIE KOJUIETH.

[TpoueccyanpHble HOPMBI JJi1 KBaMM(UKALMKM HE HCIONB3YIOTCcAd. B HHUX coaeprkaTcs
JI0Ka3aTeNbCTBA MPABWIBHOCTH JHOO OmMOOYHOCTH KBanmukamuu. Kpamupukarms
NPECTYIUIEHUH NMPOUCXOAUT TOJIBKO 110 YIOJIOBHO-IIPAaBOBBIM HOpMaM. OpraHsl 10CyAe0HOrO
U CyIeOHOro TMpOU3BOACTBA BBIHOCAT  YTIOJOBHO-IIpPOLECCyallbHBbIE  JOKYMEHTBI O
KBaJM(PHUKAIUK TPECTYIUICHUH, U OHA Ha3bIBaeTCs OQHUUMATBHON KBanmudukarmend. OgHako
CyILIecTByeT M Heo(puIMaibHas KBaJHU(HUKAIWs B HAYYHO-TIPAKTUYECKUX KOMMEHTApHUAX K
VK, nayuHnoit u yuebnou nureparype, B CMU.

Urak, kearuguxayua npecmynieHusi — 2mo YCMAHOSNEHUe COOMBEMCMEUs COCMAsd

00UeCmeeHHO ONACHO20 OeAHUsL COCMABY, NPeO0YCMOMPEHHOMY Y20J108HO-NPABOBOT HOPMOU.

§ 2. KpanmupukanuoHHble OIIMOKH

KBanuukannonusie oMOKH — 3TO HEBEPHOE YCTAaHOBJICHHE HAJIMUUs JTUOO OTCYTCTBUS



cocTaBa TMpPECTYIUIEHMs, a TaKKe €ro COOTBETCTBUSA ONUCaHUIO B Hopmax OOmel u
Ocob6ennoit vacteit YK P®. Otu ommOku, B OTIWYHE OT YTrOJOBHO-TIPOIECCYATBHBIX
OLIMOOK, HOCAT YTOJIOBHO-NPaBOBOM xapakTep. OCHOBHbIE HCTOKH KBaJU(PHUKAIIMOHHBIX
OIIMOOK — HEA0YEThl 3aKOHOIATEIHCTBA U HEJOCTATKH IPABOIIPUMEHEHHUS.

K kBanmmQukanmoHHBIM OMIMOKaM HE OTHOCSTCS HeTpaBWIbHBIE Haka3zaHHUs. OKOHUaHHE
NPECTYIUIEHUS] WIM HEOKOHYaHHWE €ro I0 HE 3aBUCSIUM OT JIMIA O0CTOSTEIbCTBAM
(IpUrOoTOBJIEHUE M TOKYILICHHE) — TIpaHulla KBaIM(UKAMK NpecTyIuieHu. s pemieHus
KBaJH(PHUKAIIMOHHBIX BOIIPOCOB CAHKIMH, Ha3HAUCHHE HaKa3aHMs HE JTOJKHBI MIPHUBIEKATHCS.
He yuwrtbBaercs mnpu KBamM(UKAIWU TPECTYIUICHMA W JIeXamee 3a COCTaBOM
MOCTIPECTYITHOE ToBeZieHUEe. VIHOTO MHEHMs TipuaepuBaroTcs, Hanpumep, P.A. CabutoB u
B.B. Konocosckuii®®. B.O. HaBponxkuii B ¢yHIameHTabHOM ydeOHOM mocoOuu riasy 11
NOCBATWJI  KBaJU(HUKAIMM  HOCTKPUMUHAIBHOTO  TOBEJIEHHS, TJaBHBIM  00pazom,
MO3HTHBHOTO"'. J[pyrMe aBTOPHl MHIIYT O KBAMADUKALMHE I[OJOKHTEILHOTO |
OTPHLIATENILHOTO MOCTKPUMHUHAIBHOTO MOBEACHUS CyObekTa npecTyruienus. [Ipencrasnsercs,
YTO crenuduKa UMeeTcs JUIb NpU KBATU(UKALUKU JUIAIIEerocs mnpectymieHus (cM. ri. VI
HacTosAwero wusganus). OHO TPOAOIKAET COBEPIIATBCS HA CTAgUM  OKOHYEHHOTO
npectymuienus. [Ipu 100poBOJIBHOM e OTKa3e MpeCcTyIUIEHHE OTCYTCTBYeT. JlesTenbHoe
packasiHM€ OCYILECTBIISETCS MOcie KBATU(pHUKAIMM OKOHYEHHOTO WJIM HEOKOHYEHHOIO
IIPECTYIUICHUS U BIMSCT JIHUILIb HA HAKA3aHNUE.

BriepBble unccienoBan KBadU(pHUKALMOHHBIE OIIMOKM MPAKTUYECKHH pPaOOTHHUK, MOM
acrpant M.S. Kmusep™. 3ammra guccepraium Ha YUEHOM COBETE  IOPHAMYECKOrO
¢dakynbrera MI'Y um. M.B. JlIoMoHOCOBa e1Ba HE 3aBeplIniach MpoBajioM. UneHbl coBeTa
Kaep YroJOBHOIO Ipolecca M KPUMHUHAIUCTUKHM OCIOPWIM TeMy aucceprauuu. OHu
yOex1any 4iIeHOB COBETa, YTO HE CYLIECTBYET YrOJIOBHO-IIPABOBBIX OIMOOK. Bece oHM HOCAT
SIKOOBI YTOJIOBHO-TIPOIIECCYalbHBIN XapaKTep.

CrycTst 4eTBepTh BEKa 3alIHUINACTCS BTOPAs AMCCEPTAI HA TEMY O KBaJTHU(HKAIIMOHHBIX
ommOKax BBIMTYCKHUKOM ropuandeckoro (akymprera MI'Y cynwseii B.B. KOJIOCOBCKHM .
Tpetbst paboTa HanMcaHa Takxke cyabelt u3 Ykpaussl T.M. MapI/ITtIaKOM37. CHUMBOJIMYHO, YTO

BCE TPH aBTOpa SIBIIIOTCS MPAKTUUECKUMH paOOTHUKAMU. DTO MOATBEPKIAET aKTyalbHOCTb

3 Konocoeckuii B.B. OmmbKy B KBaMMMUKAIHH yTOJOBHO-TIPABOBBIX AesHuil. Yensouuck, 2005. C. 94-126.

3* Haspoyxuii B.O. OCHOBBI yroJIOBHO-NPaBoBOi kBamudukamuu. Kues, 2006. C. 554-570 (na ykp. s13.).

3 Cwm.: Kmusep M.A. YTONOBHO-TIpaBOBBIE CyAeOHBIE ONMOKM B KBATH(UKAINH NPECTYIUICHHH M HX
npenynpexacHue. ABtoped. Auc. ... KaHAd. IopuI. Hayk. M., 1979.

3% Konocosckuii B.B. OmubKkyu B KBamu()HUKALMK yTOTOBHO-MPABOBBIX ACAHHI: ABTOped. IHC ... KaHI. IOPHIIL.

Hayk. Yemnsa6unck, 2003.



TEMBI, a TaKKe WUIIOCTPUPYET YAAa4yHOE COdYeTaHWe Npu ee pa3paboTke MpodiemM
MaTEPHUAIbHOIO U IPOLECCYaIbHOTO YTOJIOBHOTO MPaBa.

T.M. Maputyak  ompejeisieT  yroJOBHO-IPAaBOBYIO  OHIMOKY B KBaJIU(UKALUH
NPECTYIUICHHUS KaK «BUJI OIIMOKHU B YTOJIOBHO-IIPaBOBOM kBanu¢ukamm», B.B. KonocoBckuii
CUMTAeT KBATM(UKAMMOHHYIO OINMOKY KaK «BBI3BAaHHYIO 3a0Ny)KICHHEM CyOBeKTa
IIPABONPUMEHEHHS HENPABWIBHOCTh B €r0 JIEHUCTBUAX, 3aKJIIOYAIOIIASACS B HETOYHOM HIIU
HEIOJHOM YCTaHOBJIEHUHU U IOPUAMYECKOM 3aKPEIJICHMM COOTBETCTBHS MEXIy NpPHU3HAKAMU
COBEpPUICHHOI'O JI€SHUS W TPU3HAKAMM COCTaBa IIPECTYIUIEHHWS WM HHOTO YTOJIOBHO-
TIPABOBOTO JAESHUS» . JJaAHHBIEC OMPEACICHHs HCXOIAT H3 HENMPABUILHOCTH (HETOYHOCTH HITH
HETOJIHOTHI) HM30paHHOW Uil KBaM(HUKAMM HOPMBL. OTO BepHO. Ho Kak olleHMBaTh
«HEKBATM(PUKALMIO», T.€. KOTJa KBAIM(UKATOP HE HAXOAUT COCTaB MPECTYIUICHUS TaM, I/Ie
OH umeerca? Mnu, HanpOTHB, YCMAaTPUBAET €r0 HAJIMYME B HENPECTYIIHOM AESIHUU. Mexny
TEM Takoro pojAa KBalM(UKAMOHHbIE OWMOKM HauOosiee cepbe3Hbl. brarogaps
(paHIy3CKMM SHLUKJIONEANCTAM aKCHOMAaTHUYEH MOCTYJaT: «JIydllle HE Haka3aTh JecATb
IIPECTyIIHUKOB, 4YE€M HaKa3aTb OJHOTO HEBUHOBHOro». IIpu3HaHume Hanuuus cocTaBa
NPECTYIUICHHUS B IeH-CTBUAX HEBUHOBHOT'O, 0€3yCIIOBHO, HauTpyOeiimas ommbka. Hakoner, B
Poccun cranmm BBIHOCHTBCS Cy/AeOHBIE pEHICHHS O BBIIIATE JEHEKHBIX KOMIICHCAIUH,
JOCTUTAIOMIMX ~MWIIMOHHBIX  Pa3MepoB, OIIMOOYHO MPHUBICYEHHBIM K  YTOJOBHOM
OTBETCTBEHHOCTU U OTOBIBIIMM MOJHOCTBIO MJIM YAaCTUYHO HakazaHue juuam. HecomMmHeHHBbIH
IIPOrpecc B TOM, YTO CTAJIM Yalle BBIHOCUTHCSA ONPABAATEIIBbHBIE NPUTOBOPBI, B TOM 4YHCIIE
BBUY KBaJTH(PHUKAIMOHHBIX OLIHOOK.

B.B. Ky3nenoB B aBTOpedepare coiepx aTelbHOM KaHIUMAATCKOW JAMCCEpPTallUU  C
WCIIOJIb30BaHWEeM ombiTa paboTel wieHoMm [Ipesunmuyma BepxoBnoro Cyma PO wu
npenceaarens Beicmiel kBanu(UKAIMOHHON KOIJIETUM CyAeW TMOHUMAeT Moj CylaeOHOM
OIIMOKON BBIHECEHHE CyIbeil CyNeOHOro akra ¢ HapyLUIeHHEM HOPM MAaTepHUalIbHOTO WIH
IPOLIECCYaJIbHOTO IpaBa MpU OTCYTCTBHM yMbIciIa Ha Takoe HapyuieHue. CyneOHbIH akT
IPaBOCYJECH, €CIM OH COOTBETCTBYET TPEOOBAHUAM 3aKOHHOCTH, OOOCHOBAaHHOCTH H
cupaBeanuBocTd. CyneOHble OWIMOKM aBTOp OTJIMYaeT OT BBIHECEHUS 3aBEJAOMO
HENpaBOCyHOTO CcyaeOHoro axkta 1o (¢opmMaM BHHBL: OHMOKAa JOMyCKaeTcs IO
HEOCTOPOKHOCTH, BBIHECEHHE 3aBEJIOMO HEMPABOCYAHOIO akTa — TOJIBKO IO MPSIMOMY
ymbIcay. IIo ero maHHBIM HENpPaBOCYIHBIX MPUTOBOPOB BBIHOCUTCS AOCTAaTOYHO MHOro. B

2005 r. mpuroBOpsl MHPOBBIX CyAe€l OTMEHEeHbl B oOTHoweHud 7800 ui, panioHHBIX

31 Mapumuax T.M. Omubxu B KBannduKarmu npecTymnenuii. Kues, 2004 (Ha ykp. s3bIke).

38 Konocosckuii B.B. Yxa3. cou. C. 6.



(ropozacknx) cyzeit — 17012, 06IaCTHEIX M IPUPABHEHHBIX K HUM CyI0B — 45977

B 2005 r. He0O0CHOBaHHO TIPHBJICUYCHBI K YTOJIOBHOW OTBETCTBEHHOCTH 24296 nwil, 4TO B
Tpu pasza Oonbiie, yeM B 2001 r. B otHomenun 39885 nui mena BO3BpalIeHbl CyJ0M Ha
TOTIOTHUTEIbHOE ~ paccliefjoBanne.  HeoOOCHOBaHHO  TPHBIEYEHBI K  YTOJOBHOU
OTBET-CTBEHHOCTH JIMIA, B OTHOIICHUU KOTOPBIX BBIHECEHBI OIMpaBIaTECNIbHBIC MPUTOBOPHI,
aubo nena mpekpameHbl cynamu | w Il mHCTaHIIMM 3a OTCYTCTBHEM COOBITHS, COCTaBa
HpeCTyrIJ'IeHI/I}I40 WJIM 32 HEJIOKA3aHHOCTHIO MPEIbSIBICHHOTO OOBUHEHUSI.

[TonsiTHE TIPABONIPHUMEHHUTEIBHBIX OMIMOOK IIHPE, HEXENTH KBaTHU(PUKAIMOHHBIX. [lepBbie
MOTYT OBITh CBSI3aHBI C HEBEPHOU OILIEHKOM JIEWCTBHS 3aKOHA BO BPEMEHHU U MPOCTPAHCTBE, HE
BCEr/Ja BIHUAONIME Ha KBalupukanuio mpectymuieHnd. OHU  TakKe OXBaThIBAIOT
MPAaBOOTHOIICHHSI, CBSI3aHHbIE C HakKa3aHMEM U OCBOOOXKIEHHEM OT Hero, 4To K
KBaTM(UKAIMK TPECTYIUICHUH He oTHOCcUTCS. CyneOHble OMMOKHM 10 YTOJIOBHBIM JeliaM —
Pa3HOBHUIHOCTD MPABONPUMEHUTEIHHBIX OMUOOK, JOMYCKAEMBIX CyIaMH.

[Tpu ananu3e cyaeOHBIX OMIMOOK aKIIEHT, KaK MPaBUJIO, CTAaBUTCS Ha (OpMY BHHBI CyACH
IPpU BBIHECEHUU HEMPABOCYIHBIX MPUTOBOPOB, OMpEACICHUN, TOCTAHOBICHUN, B TOM YHCIIE
BBHJly HEMpaBWIbHON KBanupukamuu nesHuid. OQHU aBTOPHI JAOMYCKAIOT BCe ()OPMBI BUHBI,
BTOPbIE — TOJIBKO HEOCTOPOKHYIO BHHY, TPETbH Ja)K€ HEBHHOBHYIO OIMMOKY. JlaHHBIN
aCHeKT MPaBOMPUMEHUTEIbHBIX OMIMOOK 3HaYUM JJIs1 KBaTU(UKALKUU MPECTYIUIEHUH TPOTHB
PaBOCYAHS " .

[Ipenmer naHHON pabOThl — aHanW3 (aKTOB OMIMOOYHON KBATM(DHUKAIMN MPECTYIUICHUN
MPaBONPUMEHUTEISIMU, HE3aBUCUMO OT UX BUHBI U OTBETCTBEHHOCTH.

Kpanmukanuonubie ommOKd 0000IICHHO MOYKHO KJIACCH(HUITUPOBATH IO TPEM IpyIIaMm:
1) Henpu3HaHUE HATUYMS COCTAaBA MPECTYIUICHUS B JESTHUSAX, TJI€ OH UMEEeTCs; 2) MpU3HaHUE
HAJIMYUS COCTaBa MPECTYIUICHUS B ACSTHUSX, TJI€ OH OTCYTCTBYET; 3) HEMPaBUILHOE U30paHue
HOpMBI YK 1151 KBanuUKaIuy mpecTyIeHUs.

[lepBas W3 Ha3BaHHBIX OIIMOOK IO PACIPOCTPAHCHHOCTH HOCHUT MACCOBBIA XapakTep.
Omm6Okoit Ne 1 MHOIO HETpPaJMIIMOHHO CUYMTAETCS TaK Ha3blBaeMmas «HEKBAIH(PUKALUSI», T.C.
HENpU3HAHKUE TPAaBONMPUMEHUTEIEM COCTaBa MPECTYIJICHUS TaM, TJIe OH B ICHCTBUTEIHHOCTH

€CTb. OJTO TMOPOXKAAET HCKYCCTBEHHYIO JIATEHTHOCTb IPECTYIUIEHUH (HEpearupoBaHUE

% Kysneyos B.B. VYTOJOBHO-TIpAaBOBAs OTBETCTBEHHOCTh 33 BBIHECEHHE 3aBEIOMO HENPABOCYIHOTO
cyneOHoro akra: Aproped. muc. ... Kaua. opun. Hayk. Kpacaonap, 2006. C. 3, 21.

“ TIpectymuocts 1 npaBonapymenus (2001-2005). Cratucrudeckuii cbopuuk. M., 2006. C. 154,

' Cm. mompo6mee: Kpyrneri crom: O6 omm6Kax NpaBONpPHMEHEHHS B TIPaXIAHCKOM, YTOJIOBHOH M
aJIMUHUCTpaTUBHOM topucaukiwu // [paBoBenenue. FOxHo-Ypasbckuii rocyaapctBenHbiii yuusepeuret. 2000.

Ne 1. C. 4-45.



MpaBOOXpaHbl HA CTABUIYI0 M3BECTHOW €l MPECTYMHOCTh) U JIMIIACT IMpaBa Ha MPaBOCYIUE
MUJUTHOHBI TIOTEPIEBIINX rpaxkaad. He ciyuaiino 22 ¢geBpans o0bsaBIeHO MexXTyHApOTHBIM
JHEM TMOJACPKKH KEpTB IpecTyIieHud. ['eHepanbHas mpoKypaTypa HE pa3 NMUCbMEHHO U
YCTHO MpHU3HABAJA, YTO HE 3HAET, CKOJIBKO B Poccum peasibHO coBepIIaeTCsl MPEeCTYIUICHUN.
Mexay TeM SKCIepThl, W3yYarollde JIATCeHTHOCTh MPECTYIUICHHWM, Ha3bIBAlOT IUpPYy 9-—
12 miin, A.M. T'ypoB — 20 MJIH B rog*. Ha cocrosBeiicst 3 deBpans 2006 r. KoJIETHH
['enepanbHOil TpoKypaTypbl I[Ipe3ueHT mpuBen MAaHHbIE: 5 ThIC. JUL, COBEPLIMBIINAX
yOuiicTBo, Tynser Ha cBobojae, 70 Thic. cunTaroTcsa Oe3 BecTH mpomaBmuMH. [locnenHioro
midpy IlpesnaeHt HazBan «ykacaromei». CrpamHa oHa ¥ OMHOKOH HEKBaIM(UKAIUH.
HckyccTBeHHast TaTEHTHOCTh 00pa3zyeTcsl MPaBOOXPAaHUTENbHBIMU OpraHaMi, BO MHOTOM HU3-
3a 0TKa3a rpakaaHaM — MOTEPIEBIINM OT MPECTYIIICHUH B BO30YKICHUN YTOJIOBHBIX €T 10
pa3sIUYHBIM TpUYMHAM. B  HWX 4YuWcie 4YacTo SKOObI M3-32 «OTCYTCTBHSI COCTaBa
MPECTYIUICHUS», KOTOPBIA HAa CaMOM JieJie OHM M HE COOHMpaInch OOHApPYXHBATH ITyTEM
KaKuX-TH0O ONEpaTHBHO-CIEJACTBEHHBIX JAcicTBUU. IlepBas peakmus [10o3HaBaTeled U
ciemoBaTeNiell Ha 3asBICHUS JKEPTB MPECTYIJICHUH — YTOJIOBHOTO Jeia He BO30YXKIaTh.
[MocTpagaBmieMy OOBICHSIOT, YTO B Kpake M3 €ro KBapTUPHl BUHOBAT OH caM, B
MOIIIEHHUYECTBE — TeM OoJiee. B gemax o0 M3HACWIOBAHWU W MPOYHUX JelaX YacTHOTO U
MyOJIMYHO-YaCTHOTO OOBHMHEHMS CIUIOUIb M PAJOM JIEHCTBYET apryMEHT O «BJOBE, KOTOpas
cama ce0s BbICEKIIay.

[Tponcxogut M MacmTabHOE YKPBHIBATENBCTBO TPECTYIUICHHH CO CTOPOHBI Te€X, KTO
npodeccHoHaIbHO 00s3aH MX pacKpbiBaTh. [Ipe3naeHT Ha Ha3BaHHOM KOJUIETHM | eHepalbHOM
MPOKypaTyphl Ha3Bal OCTPOM MPOOJIEMY  COKPBITHS  MPECTYIUIGHHH  COTPYAHUKAMHU
MPaBOOXPAHUTEIBHBIX OpraHoB. «Bbl 00s3aHBI CHU3UTH YPOBEHb MPECTYMHOCTH, IPUYEM HE C
MIOMOIIBIO CTATUCTUKHU, — CKa3aJl TlaBa rocy1apcTBa — MPECTYIHUKU JOJKHBI ObITh HaKa3aHbI
HE3aBHCHUMO OT TOTO, KAKMMHU OHH PYKOBOJI-CTBOBAIHCH COOOPAKCHUSMH U KaKO€ TOJIOKEHHE
3AHIMAIOT» .

Kak xBanuduumpoBaTh Takue yKpbIBaTEIbCTBA OT ydeTa M OT BO30OYKICHHS YTOJOBHBIX
nen? Ilogxomutr nmu ans storo cT. 300 YK «He3akoHHOe 0OCBOOOXKIEHHE OT YrOJIOBHOU
OTBETCTBEHHOCTH JIMIIA, TIOJJO3PEBAEMOT0 WU OOBHHSEMOTO B COBEPIICHUM TPECTYIUICHUS,
MIPOKYPOPOM, CJI€IOBATEIEM WJIH JIUIIOM, TIPOU3BOISAIINM T03HaHuEe»? Hakazanue — cypoBoe

— JIMIIEHHE CBOOOIBI Ha CPOK OT ABYX N0 CEMH JieT. BOT TOIbKO MpUTrOBOPOB C OOBUHEHHEM

2 Cwm.: Jlynees B.B. TIpectynmHocTh XX Beka: MHPOBEIE, PETHOHAIBHBIE M POCCHICKHE TEHICHIMH. 2-€ W3],
M., 2005; Anexcees A.H., Osuunckuii B.C., Ilobezcaiino 3.®. Poccuiickas yroloBHAs TOJHUTHKA: MPEOIOICHHUE
kpusuca. M., 2006.

# CnoBo u geno npokypopos // Poccuiickas rasera. 2006. 4 peBp.



no ct.300 YK ne BugHo. HaBepHoe, NpaBONpPUMEHUTENN TOJKYIOT 3Ty CTaTbl0 TaK:
HE3aKOHHO OCBOOOKJIATh IOJIO3PEBAEMOT0 WJIM OOBHHSEMOTO MOKHO TIOCTE BO30YXKICHHS
YTOJIOBHOTO Jiea. A KOJIb CKOPO B BO30Y>KICHUU YTOJOBHOTO Jelia MOCTPaJAaBIIUM OTKa3aHo,
TO U OCBOOOXKIaTh HE OT Yero.

B 2004r. u nepom kBapraie 2005 r. BbIsBiIeHO 37597 ciydyaeB NpaBOHAPYIIEHUMN
pabotaukoB Muiaunuu. M3 Hux 3106 — momxHOCTHBIX U 1872 — erJ‘IOBHBIX44 (HesicHo,
npaBJa, UX paziuyue), a Takxke 32 ThIC. OCTANbHBIX MpaBOHApYLICHUH. Penpe3eHTaTuBHBII
OTIPOC POCCHUSH, TPOBEJCHHBIN connonoramu Ponna «OOIIECTBEHHOE MHEHHEY, TIOKA3aJl, YTO
muimb 3%  ONPONIEHHBIX BEPUT B  YECTHOCTh W HEMOJKYIHOCTh  COTPYJIHHUKOB
MIPaBOOXPAHUTENbHBIX OPTaHOB.

[Ipencenarens Koncturymumonnoro Cyaa B.J[. 3opbkuH HEOAHOKpaTHO oOparian
BHMMaHHE HAa MAacCOBbIE HApYIIEHUS MpPaB TPakIaH, MOCTPATABIIMX OT MPECTYIUICHHIA,
«3a0BUTH, MOXKET OBITH O CAMOM TJIABHOM — O JKEpTBE HPECTYIUICHHsD . CICHHATNCTHI,
TEOPETUKHU U MPAKTUKH JABHO TOBOPAT U MUILIYT O TOM, 4T0 YIIK P® n3znavanibHO mocTaBuil B
HEPaBHO XyJIIee TOJOXKEHHE JKEPTB MPECTYIUICHUH 10 CpPaBHEHHIO C CyOBEeKTaMu
npectyruieHnid. HepanuBbie n03HABaTeNU W CIEIOBATENM BOCIPUHSUIA TyX U OYKBY HOBOTO
VIIK xak WHIYJIBIeHIINI0 Ha MHAPOKOMACIITA0HBIE OTKAa3bl B BO30YKICHUN YTOJIOBHBIX JICI,
HEpPEAKO CO CCBUIKOM Ha OTCYTCTBHE COCTaBa MPECTYIUIEHUs, 0e3 MalleHIInX MOMBITOK €ro
oOHapyxuTh. CTpaHHas ClOXWJIach TpPaKTUKA: [UId TPUBICYEHHS K  YTOJIOBHOM
OTBETCTBEHHOCTH HAJ0 [0Ka3aThb BCE MPU3HAKKM cocTaBa ImpecTymieHus. [lng oTkasza
JOCTATOYHO MAarudeckoil (pasbl «3a OTCYTCTBHEM COCTaBa MpeCTyIUIeHUs». Kakoil mpusHak
OTCYTCTBYET, He TpeOyeTcs moka3piBaTh. OTCrofa Oe33aKOHHBIE OTKa3bl B BO30YKICHUU
YTOJIOBHOTO Jiefla, OCBOOOXKIAECHUS OT YIOJOBHOW OTBETCTBEHHOCTH IIOJ03PEBAEMbIX H
MacmTabHOe YKpBIBaTeNbCTBO mpecTymieHuid. Ilpemmaraercs BHectu B YK crathio 00
OTBETCTBCHHOCTH 32 3aBEJOMO HE3aKOHHBIM OTKa3 MPOKYpOpa, CIEAOBATEINs WM J03HABATEIS
OT YrOJIOBHOTO MPEC/IEIOBAHMS HIIA €ro MPEeKpaIeHne .

Ho at0 de lege ferenda. Kak MuHMMU3MpOBaTh JaHHYIO KBATU(PUKAIMOHHYIO OMUOKY de
lege lata? Ocraercs TOJABKO MO HOPMaM O JIOJDKHOCTHBIX TMPECTYIUICHUSX: 3a
3I0YyNOTpeOsieHne JODKHOCTHBIMU TOTHOMOYHSIME (CT. 285), ux mpesbimeHue (ct. 286),
ciyxkeOHbIi noasor (ct. 292), xanatHocTh (cT. 293). IlpaBna, HernpocTo OyJIeT T0oKa3bIBaTh

IMPU3HAK JIMIHOM 3aMHTCPECOBAHHOCTH, €CJIN HC CUUTATDh TaKOBOM OJIEMCHTAPHOC HEKCIIAaHUC

* Hypranues Ha Bamry rosoBy // Poccuiickas rasera. 2005. 1 mrons.
%> Mmeem npaso. Banepuii 30pbKHH TIpH3EIBAET 3alINTUTH COLMAbHBIE TIpaBa / Poccuiickas rasera. 2006.
31 okr.

% YronoBHas OTBETCTBEHHOCTH 3a IPECTYILIEHHs MPOTHB paBocyus. M., 2003. C. 100-101.



pacciieIoBath MPeCTyIUICHHE, a0kl HE OOPEMEHSTh Ce0s JIMITHUMHE 3a00TaMH, Ja eie «IpH
Takol 3apruiate». MexIy TeM 3aKiIioueHHs 00 OTCYTCTBHUH COCTaBa MPECTYIUIEHUS Kak
OCHOBaHHUSl OTKa30B B BO30Y>KICHHHM YTOJOBHBIX JEN BeCbMa OOIIECTBEHHO OIMAaCHbI U
JIOJDKHBI TIPECIIeIoBaThCsl B YroJIOBHOM mopsiake. Opransl Mpokyparypsl, Ha KoTopblie YIIK
BO3JIOKMJI OOSI3aHHOCTHh YTBEPXJaTh (MJIM HE YTBEpPXKJIaTh) MOCTAHOBIEHHS 00 OTKa3ze B
BO30Y>KJI€HUH YTOJIOBHOT'O J€JIa, JAJIEKO HE BCET/Ia MPECEKaloT JO3HABATEeIbHO-CIIEACTBEHHOE
6e33akoHre. OTYETHOCTH JIM HE XOTAT MOPTUTH WU HEJOCTATOYHO MpodeccHoHamu3Ma, HO
dakT ocraercs (pakKTOM — MHJUIMOHBI IOTEPIEBIIMX OKAa3bIBAIOTCS O€33alIUTHBIMU
Onmarojgapsi HMCKYCCTBEHHOM JIaTEHTHOCTM IO BUHE IpaBooxpaHbl. Opunmueckas
HEKOMIIETEHTHOCTh POCCUHCKUX I'pakAaH MeEIIaeT UM OTCTauBaTh CBOM MpaBa. B pesynbrare
OHHM y1IepO MOTYYaroT JBaXKAbI: OJUH OT MPECTYMHUKOB, IPYTOi OT OPTaHOB, 0OSI3aHHBIX UX
3alUIIATh, HE3aKOHHO OTKAa3bIBas UM B 3TOM.

Tak, opransl gocyaebHoro mpousBojctBa mnocie pedopmbl YK ot 8 mexadbps 2003 r.,
KOTOpas AEKpUMUHAIN3UPOBaja M0 CyIIeCTBY HACUILCTBEHHOE XYJIUTaHCTBO, IEPEHECS €ro B
NPECTyIUIGHUSI 1O JejlaM YacTHOro OOBUHEHHS MO CT. 115 (yMbIIJIeHHOE NpUYUHEHUE
JIETKOTO BpeJia 37I0pOBbI0) U CT. 116 (moboun) nepecranyu mpuHUMATH 3asBICHUS OT TPAKIAH O
XyJuranctse. PaccyxaaroT Tak, eciau JAej10 4aCTHOro OOBUHEHUS, TO CaMH MIIWTE BUHOBHUKA
U OCTallbHBIE JoKa3aTenbcTBa 1o aeny. [lo YIIK npokypopsl 1 Munuieinckue ciaegoBaTenn
UMEIOT IIPaBO HE BO30YXkIaTh AEJ0, €CIH MOCTPaJaBIINii He 3HaeT OOUAUYMKOB U HE 3aIIOMHUI
ux npumet. Koncrturynnonssiii Cyn B csoeM Ilocranosnennn ot 27 nrona 2005 r. npusHan
3TU HOPMBI IPOTHUBOpeyauMu OCHOBHOMY 3aKOHY U HPEAJIOKUII BHECTH COOTBETCTBYIOIIHE
u3meHeHusi B YIIK. CrpanHo, 4To Takyio mHpoleccyaibHyl0 OIIMOKY, 00YCIOBIMBAIOIIYIO
KBATH(UKAIIMOHHYIO OIITHOKY, HEJIb3s OBLIIO MPEeABUIETh B niepuo pazpadorku YIIK.

TakuMm 006pa3oM, «HeKBaIU(DUKAIMKA TPECTYIUICHUI» — H3-3a2 MPOTHUBO3aKOHHBIX OTKA30B
[PaBOOXPAHUTEJIEM B YTOJOBHOM NPECIEOBAaHUM U BO30YXKIEHHHM YTOJOBHOTO Jielna —
CIOCOOCTBYET U TNpPEYBEIWYEHHOE, HA MOM B3IV, MPEACTABICHUE O JAUCIIO3UTUBHOCTU B
MaTepUaIbHOM M MpoleccyabHOM yrosoBHoMm mpase. Crares 20 YIIK mpusnaer aenamu
YaCTHOTO M YacTHOMYyOnMyHOTOo 0OBHHEHHUs Bcero 12 kareropuit nen. Ilo genam myGnudHOTrO
¥ YaCTHONMYOJIMYHOTO OOBMHEHHUS MPOKYPOP, a TAKXKE CIIECIOBATENb U J03HABATENb 00s3aHBI
OCYIECTBIISATh  yrojoBHoe mpecnedoBanue (4.1 cr.21 VIIK). B xaxmom ciyuae
oOHapyXeHHs] IPU3HAKOB MPECTYIUICHUSI OHU JIOJDKHBI MPUHUMATh IpeaycMoTpennbie YIIK
MEpBI M0 YCTAaHOBJICHUIO COOBITUS MPECTYIICHHS, N300IUUECHHUIO JIULA UITU JIHI, BAHOBHBIX B
coBepiieHnn mnpecTymieHust (4.2 cT.21). CoBpeMeHHas XK€ CIEICTBEHHAs NpPAaKTHKa BCE
yalle He OCYILECTBIISET YroJIOBHOE MpecieloBaHUe MO JejaaM IIyOJu4yHOro OOBHUHEHHUS MpU

NPUYMHEHUH BpeJla MOCTPAAABILINM rpakaaHaM. TpeOyIoT OT HUX 3asBIICHUH, XOTS MPU3HAKU



NPECTYIUIEHUS MO COOBITHMIO M JaXe Mpu HAJIWYUM [oA03peBaeMoro Hamuuno. Jlena
nyOJIMYHOro OOBUHEHMS TEM CaMbIM MPEBPALIAIOTCA B J€Jla YaCTHOTO OOBMHEHUS BOIPEKU
3aKOHY. DTO TOXKE€ NMPHEM HEeKBalU(UKALUH, T.€. TTaBHOM KBaIM(PUKAIIMOHHOMN OomuOKH, 100
IOpUANYECKAsE KOMIIETEHIIMSI HE BCAKOTO ITOTEPIIEBLIETO MO3BOJISET EMY COCTaBUTh TPAMOTHOE
3asBJICHHE W MOJaTh €ro B HY)XHBIM OpraH JIO3HAHUS WIM CIEACTBUS. Tepsiercs Bpems,
JI0Ka3aTeNbCTBA 10 TOPSIUYUM CJe/laM, MHOXATcs MCKYCCTBEHHAsl JIATEHTHOCTb U YKPBITHE
MIPECTYILJICHUM.

Koncturynuonnsiii Cyn B IlocranoBnenunm Ne7 ot 27 mrona 2005 r. mpennaraer
IPABWJIBHOE TOJKOBAaHUE COOTHOILUEHUS IUCIO3UTUBHOCTH U IyOJUYHOCTH B YTIOJIOBHOM
mpolriecce 1Mo JiejaM 4YacTHOTO OOBHHEHMsI TeM Oojiee MPUMEHHMMOE K JellaM IyOJIudHOTrO
O0OBUHEHHUSA: «JIMCIIO3UTUBHOCTh B YTOJOBHOM CYJOIPOU3BOJICTBE MPUMEHHUTEIBHO K JI€IaM
YacTHOTO OOBHMHEHHSI BBICTYIIAET B KAYECTBE OONOIHUMENbHBIX 2Apanmull TIpaB U 3aKOHHBIX
MHTEPECOB MOTEPHEBIINX M KaK TAaKOBas HE MOXET MPUBOAUTH K MX orpaHuueHuro. Ee
HCTOJIKOBAaHUE B 3aKOHOAATEIBHOM NPOU3BOACTBE IO JIeaM ITOM KaTErOpUH He OmMeHsem
0053aHHOCMb TOCYAApPCTBA 3alUILATh OT HPECTYIHBIX IMOCATATENLCTB IpaBa U CBOOOJBI

YCIIO0BCKa» 47

. Koncturynmonnsiii Cyn npusHan nporuBopevamumu  Koncturynuum PO
nosioxeHus 4. 6 cT. 144 VIIK PO u n. 3 4. 1 c1. 145 VIIK, KOTOpBIC THUIIAIOT MTOTEPIICBIIETO
Mo  JeflaM  YacTHOrO  OOBMHEHMS  TOCYAApCTBEHHOW  3alIMTBl  CO  CTOPOHBI
MPAaBOOXPAHUTENBHBIX OpraHoB. /ucno3zutuBHocTh KoHCTUTYIIMOHHBIN CyJl yCMOTpEI JUlIb
B IIpaBe MOTEPIEBIINX Ha U30paHue (OPMbI YTOJIOBHOTO IIPECIeI0BaHUS.

29 nexabps 2005 r. ObUT M3/1aH TPUKA3 32 MOAMKUCKHIO MECTH MUHUCTPOB «O eTMHOM yueTe
npeCTynneHHﬁ>>48. B HeM JaHO NOHSATHE «YKPBITOE OT PETUCTPALUU COOOIIEHHE O
MPECTYIUIEHUN». ITO COOOLIEHHE, CBEIEHUS O KOTOPOM HE BHECEHBbI B PETUCTPALMOHHBIE
JTOKYMEHTHI U COOOIIECHHI0O HE TPHUCBOEH PErHCTPAIMOHHBIM HOMEp. 3asBUTEN0 00sS3aHbBI
BBIJIATh O] POCIIHCH HAa KOPEIIKE YBEIOMJICHHS JOKYMEHT O MPUHSATHHU TOTO COOOILEHHS C
yKa3aHHWEM JJaHHBIX O JIMIIE, €ro MPHUHSBILEM, a TAK)XKE JIaTe U BPEMEHU ero NpuHaThsd. bianku
YBEIOMJICHM W WX KOPEWIKW NPU3HAHBl JOKYMEHTaMHu CTporod oryetHocTu. IlyHkT 14

IMprKa3a yCTaHAaBJIMBACT: «OTKa3 B MPUHATUU COO6H_ICHI/ISI 0 MPECTYIICHUHU AOJIKHOCTHBIM

JIMIIOM, MPAaBOMOYHLIM WJIM YIIOJITHOMOYCHHBIM Ha 3TU ,Z[GI>'ICTBPISI, a TaKXKC HCBblJa4a HUMHU

47 Cwm.: Boponun B. 3ammrun mn Koncruryrmonnsiii Cy/1 paBa MoTepIEBIINX Jela YaCTHOTO OOBHHEHHS //
VYronosHoe npaBo. 2005. Ne 5. C. 73-74; Kanvuuyxuu B. TlpaBoBas no3uuus Koucturyumonnoro Cypa mo
BOIpocaM BO30YKACHUS M PacCCMOTPEHUs e yactHoro ooBuHenus // Tam xe. C. 75-77.

* TIpuxas noxgmucan I'eHepanbHoil npokypatypoii PD, MBJI, MunnctepctBom Pd 1o nenam rpakmaaHcKoi
00OpOHBI, YPE3BBIYAWHBIX CHUTyallMd W JUKBUAALWU MOCICICTBHA CTUXMUHBIX OeACTBHHA, MUHHCTEPCTBOM

foctiunnn, OCB, MwuHHCTEPCTBOM SKOHOMHYECKOTO pa3BUTHA W Toprosiu, demepanpHOl Ciry:x00# 1O



YBEIOMJICHUSI 3asIBUTEIIO O IIPUEME COOOILEHNUS O MPECTYIVIEHUH HEAOMYCTUMBDY.

B mnpukaze copepikarcs TakKe OINPEHENICHHs] YKPBITBIX OT ydeTa €OUHBIX, IPOCTBIX H
CIOXHBIX mpecTymieHui (. 33) u MHoOro apyroil neHHoi wunHpopmanuu. Peanmzarus
npeInucaHuil mprkasa, 0€3yCIOBHO, CIIOCOOCTBOBAIA OBl COKPAIICHUIO MEPBOMA MO TSHKECTH U
pacmpocTpaHEHHOCTH KBATU(PHKAIIMOHHON OIIMOKH.

Pearupys Ha pacpoCTpaHEHHOCTh HE3aKOHHBIX OTKA30B OT BO30YK/I€HHUS YTOJIOBHBIX Jel,
['enepanbhbiii npokypop P® m munuctp MunucrepctBa BHyTpeHHUX Aen 16 mas 2005 r.
u3gany npukasz «O Mepax Mo yKPeIUICHHIO 3aKOHHOCTH TPU BBIHECEHHH MOCTAHOBICHUN 00
OTKa3ze B BO30YXXIEHUM YTOJIOBHOrO Jefa». B HeM, B YacTHOCTH, MNpeaycCMOTpeHa
NepCcoHaIbHAs OTBETCTBEHHOCTh 3a MPUHATHE HE3aKOHHBIX U HEOOOCHOBAHHBIX pellIeHui 00
OTKaze B BO30YXKICHHM YTOJNOBHBIX JENI BCJIEACTBUE HEHAJICXKAIIETO TMOBEICHUS
JOJDKHOCTHBIX JIMIl OpraHOB BHYTPEHHMX M€l M HIpokyparypbl. OtBeneHo 24 vaca amus
paccMOTpeHHsI OTKa3HBIX MaTEpUajoB C MOMEHTAa MOCTYIUIEHUS UX B MpokypaTypy. [Ipukas
HarOMHUHAET, YTO B COOTBETCTBHM C 1.6 cT. 148 VIIK nmpokypop B TeueHue 48 yacoB ¢
MOMEHTa BBIHECEHHS JO3HaBaTelleM WJIM CJIeOBaTelieM HE3aKOHHOTO MOCTAHOBJICHUS 00
OTKa3e B BO30YXKIEHUHM YTOJIOBHOTO Jejia 00sS3aH OTMEHUTh €ro M BO30YIUTh YTrOJIOBHOE
JEIO0.

«IIpeBocxonHbIe» TMPUKA3bl, €CIU Obl OHU €IIe BBINOJHAIUCH. Hampumep, nias oTMEHBI
MOCTAHOBJICHUSI OpraHoB go3HaHusi ['ocnokHanzopa IllenkoBckoro paiioHa MoCKOBCKOH
obrmactTu 00 YHUYTO)KEHMH OTHEM JIOMOBJAJEHHS Ha CyMMy CBbimie 4 MIH py0. «3a
OTCYTCTBHEM COCTaBa MpecTyIUIeHHs» mnorpedoBamock He 24 uaca, a 24 nui. boum
3a/leiCTBOBaHbl BBICIIME IOpUAMYecKue MHcTaHuuu U jenyrtar ['ocnymbl AWM. I'ypos. He
nosyuniock 6b1 o CanteikoBy-1llenpuny, oTMeuyaBIeMy pOCCUHCKYIO TPAIUIIUIO COUETAaHUS
CTPOTOCTH 3aKOHOB C UX HEUCIIOJHEHUEM.

Becnoit 2006 r., koraa Ha3BaHHBIE IIPUKa3bl YXKE JEMCTBOBAIN, UX PEaIbHOE UCIIOJIIHEHUE,
npexae Bcero B opranax MBJI, xorTpomupoBanock cinabo. Tak, mpokypatypa r. [llenkoBo
MockoBcKkoi 001acTH B X0Ji€ TIPOBEPKH BBISBUJIA W MOCTaBUJIA Ha y4eT 261 mpecTyruieHue,
YKpBITOE OT ydeTa. ['opmpoKypop B 3TOil CBSA3M MUILET, UTO «CPEAU PAOOTHUKOB MIEITKOBCKON
MWK TaJaeT YPOBEHb NpOoQecCHOHATN3Ma, MOKHO TOBOPUTH YXKe 00 MX Jerpajaanud,
SBHO MPOCMATPUBAETCS] HEKOMIIETEHTHOCTh MHOTHUX, a MMOPOH U NPEJaTesIbCTBO. YKE JOILIO0
0 TOTO, YTO S HE MPOBOXY COBMECTHBIX C PAaOOTHMKAMU MUJIMIMM COBELIAHUHM MO psAdy
CEpbE3HBIX MPECTYIUICHUM, TaK KaK IMOCIE 3TUX COBEIIAHWUN BCS MHQOpPMAIMS U BCE HAIIU

4
IJIaHbI CTAHOBATCS U3BCCTHBI HPCCTYITHUKAM 9.

KOHTPOJIIO 32 000POTOM HapKOTHKOB.

¥ Jlyxeanenxo FO. Cieuts 3a cobITIONEHNEM 3aKOHHOCTH — HM3HYpHTENIbHBIA Ty // llenkosyanka. 2006.



be33amuTHOCTh POCCHUIMCKUX TMOTEPHEBIIMX OT MPECTYIUIEHUA MpUBENAa K CO3IAHUIO
nmpaBo3anuTHOW opranm3anuu «ComnpoTtuieHue». Ee ocHoBaTtenn 0O00OCHOBAHHO 3asBIISIOT,
YTO MBI )KMBEM B YCIOBHSIX IIPABOBOTO MEpEKOca, KOrjaa MPecTyMHUKH UMEIOT OOJbIlIe Mpas,
yem wux xeptBbl. Ha caiite «ComnporuBineHue» 3amylieHa nepBas axkuus «lcnpasb
YTO0JIOBHBIN KOACKCY.

B coBerckoe BpeMsi (QpyHKIMOHUpOBaja CUCTEMa MPAaBOBOTO 0Opa30BaHHUS HACEICHHUS B
CpeIHUX IIKOJaX, By3axX, TPYAOBBIX W KIJIMIIHBIX KoyekTtuBax. OHa Oblia paspylieHa B
1990 rr., 4TO HPHUBENO K IOTHOH FOPHIMYECKOi 6E3rpaMOTHOCTH rpaxaan . OHU gaxe He
3HAIOT, Ky/1a 00panaThCsi IpU COBEPIICHUN HA HUX MPECTYIHBIX MOCAraTeabcTB. HeT Hy kbl
JIOKa3bplBaTh, YTO OTO CHNOCOOCTBYeT KBanudukanuoHHod omubke Nel, korma He
BO30Y>KIAIOTCSl YTOJIOBHBIE Jefla 3a OTCYTCTBHEM COCTaBa MPECTYIUICHUS, KOTOPBII
paBOOXpaHa U HE MbITa’lach YCTAHABIUBATD.

Jlaxxe mpuHIMI paBeHCTBa I'pakJaH nepes 3akoHoM B cT. 4 YK pacnpocTpaHsieTcs: TOJIbKO
Ha JIMIO, COBEpIIMBIIEe MpecTyIuieHue. B cBs3u ¢ 3TuM TpedyeTcsi ero pacHIMpUTeIbHOE
ToJNKOBaHue: «JIuia, coBepHIMBLIME NPECTYIUIEHUWE, a TakXKe JHla, MNOCTpaJaBUIME OT
NPECTYyIUIEHUH, paBHbl IEpeJ 3aKOHOM U CyJOM HE3aBHCHMMO OT II0jJla, pachl,
HAI[MOHAJIBHOCTH, S3bIKA, MPOUCXOKICHUS, UMYLIECTBEHHOIO U JIOJDKHOCTHOTO IOJIOXKEHHUS,
MeCTa KHUTEIbCTBA, OTHOIICHUS K PEIUruu, yOeKACHUN, MPUHAATIC)KHOCTH K OOIIECTBEHHBIM
00BEAMHEHUSAM, a TaKXKe JPYIHMX OOCTOSTENbCTB». Y CTAHOBJIEHHE COCTaBa MPECTYIUICHUS B
JIeSHUSX, T/I€ TaKOBOW HAJMYECTBYET, HA IMPAKTHKE HEPEAKO HE3aKOHHO CBS3bIBACTCS HE
TOJIBKO CO CTaTyCOM IIPECTYIIHWKAa, HO M CO CTaTyCOM IIOCTPaJaBIIEro OT HEro (cMm.
A.Il. YexoB «Xameneon»). Bukromonoruueckoe HampaBjieHHE B YrOJOBHOM IIpaBe
paspaGaThIBacTCs eIe HeJ0CTaTOYHO ' . MekIy TeM MOCTpajaBiIie OT MPeCTYIUICHHIA,
MpU3HAHHBIE TIO YTOJOBHBIM JeliaM O(HIMAIbHO MOTEPIEBIIMMHU, MO3BOJIWIM OBl peanbHO
COKpaTHTh HE3aKOHHBIE HEBO30YXKACHHUS YTOJOBHBIX JeNl M WX HIpeKpalleHHe. YTOJOBHO-
IpaBOBas TEOpUs JIOCTATOYHOE BHUMAHUE YJEIS€T MCCIAEAOBAHUIO TPUHIUIA BUHBI,
CyOBEeKTUBHOMY BMEHEHMIO, 3HAUMMOE JUIs KBaJU(pUKALUU MPECTYyIUIeHUH BUHOBHUKOB. Ho
00BEKTUBHOMY BMEHEHHIO 32 yIepO MOCTpajaBIIuX OT MPECTYIUICHUH TaKOTO BHUMAaHUS HE

ynensiercst. s yOuiinpsl kBanudukanys no GopMe u CTENeHN BUHBI IPUHIMITHAIBHO BajkKHA.

27 mapra — 9 anpens.

0 Cwm. mompobree: Anexceee A.H., Oeuunckuii B.C., IToGezaiino 3.d. Poccuiickas yroloBHAs MOJHTHKA:
npeoposieHne kpusuca. M., 2006.

U Cuoopenxo 3.JI., Kapabym M.A. YacTHEle Hayaa B yronosHoM 1pase. 2006; Byoskosa T. TToTepresmmii:
YTOJIOBHO-TIPABOBOM; YTOJIOBHO-TIPOLECCYANbHBI M BUKTHUMOJIOTMYECKUII aHamu3 MoBeneHus / YToioBHOE

npaso. 2006. Ne 3. C. 109-113.



J5st moTeprieBIIeTo OHA HE CTOJIb CYIIECTBEHHA, MO0 YOUTOMY UEIOBEKY KaK-TO BCE PABHO, C
Kakoi ¢opmoii BuHBI ero jgummiand ku3HA. Crtarbs 52 Kouctutymuu rtiacut: «lIpaBa
MOTEPIEBIIMX OT NPECTYIUIEHUH M 3JI0yNOTpeOJIeHUI BIIACTBIO OXPAHSIOTCS 3aKOHOM.
locynapcTBo obecreynBaeT NPOTEPNEBUIMM JOCTYN K MPABOCYIUI0 M KOMIICHCAIHMIO
MPUYMHEHHOTO YIepoay.

«OOBEKTUBHOE BMEHEHHE, — TJIACUT Y. 2 CT. 5, — TO €CTh YIOJIOBHASI OTBETCTBEHHOCTh 32
HEBUHOBHOE NIPUYMHEHME BpPEAA, HE JOIyCKaeTCs». Tak Ha3plBAEMbIN «TOJIBIA YMBICEI», KaK
U «3aMBIIUICHUE TPECTYIUICHUS», HE OOBEKTHBHUPOBAHHBIE B ACSIHUAX — 3a IpeaerIaMu
YTOJIOBHOTO 3aKOHA. B CBs3M ¢ ATHM TpH KBaJU(HUKAIMH MPECTYIUICHUH B 0053aTEIBHOM
HOPSIZIKE HAJl0 YCTAHABIMBATh XapaKTep U pa3Mep OOIIECTBEHHO OMACHBIX MOCIEACTBUI, KakK
toro Tpedyer cT. 73 YIIK PO, puxcupys ux B 0OBUHUTEIHHOM 3aKJIIOYEHUU U MPUTOBOpE.
Canenyer, ccbutasgch Ha HopMbl YIIK, I'K, I'TIK, pa3zpsacHATh moTepneBlieMy €ro mpaBo Ha
BO3MELICHHE MPECTYINHOTO M MOPAJIBHOIO BpeAa MyTEM TPakJaHCKOTO MCKa B YTOJIOBHOM
JIeJIe WK B TPAKIAHCKO-IIPOLECCYAILHOM MOPSIIKE.

OT0 NO3BOMMIO Obl HIMpE TOJKOBaTb HPUHIMUI CHPaBEIJIMBOCTH, KaK OJWHAKOBO
PacIpOCTPaHAIOIIMICA U HA IIPECTYIHUKA, U HA MOTEPIIEBILIEr0. B neiCTByIOIENH pefakiuu
cT. 6 YK mpuHIMI CcHpaBeIMBOCTU ONSTh OPUEHTUPOBAH TOJIBKO Ha NPECTYMHHMKA, 4TO
BXOJUT B KOJUIM3UIO C LelsAMHu HakazaHus. Yacth 2 cr.43 YK nepBoil 1enblo HakazaHUs
IIPU3HACT «BOCCTAHOBJICHUE COLMAIBHOM CIPaBEUIMBOCTIY. be3 Bo3MeleHns IPUYMHEHHOTO
IPECTYIUICHHEM BpeJa MOTEpIEeBIIMM (PU3MUYECKUM U IOPUIUYECKUM JIMLAM HE3aBUCHMO OT
¢dopM COOCTBEHHOCTH TMOCTEIHUX, TaKas LEeNb HE MOXKET OBbITh AOCTHrHyTa. bonee mosiHas,
HEXeNU ceilyac, 3aluTa MaTepUajJbHbIM U MPOLIECCYalIbHBIM YTOJIOBHBIM IIPAaBOM MHTEPECOB
KEPTB NPECTYIUIEHUI IMO3BOJIUT COKPATUTh M KBAIM(UKAMOHHBIE OLIMOKH, B UX 4YHCIE
CaMOM CEpbe3HOM — MPU3HAHMSA HAIWYMs COCTaBa MPECTYIUICHUS B JEHUCTBUAX JIMIA,
IpeCTyIUIEHUus He coBepiiasmiero. [lo3BonuT Takke NpaBUIbHEE ONPEACIUTh TaKON
HEOOXOMUMBIN IS KBaTM(PUKAIWUU TMPECTYIUICHHHA TNPHU3HAK, KaK OOIIECTBEHHO OIACHBIC
MIOCIICACTBHS.

CrnocoOcTByeT omunoOKe B BUJE «HEKBATM(PUKALNMN) 3KOHOMUYECKUX MPECTYIICHUH, T.€. B
HEeBO30YyKJeHnn yroynoBHbIX z1ei cT. 23 VIIK «IpuBneyeHne K yroJioBHOMY Ipeciiel0BaHUIO
[0 3asBJICHUI0 KOMMEPYECKOW WM HWHOW opraHuzauum». CraThs OCHOBBIBA€TCS Ha
npumedanuu 2 k c¢t. 201 VK, koTopoe ommbGoYHO MO CyTH M MPOTHUBOPEUHUT 1. 1 U 1. 3 TOoro
e npuMedaHus. B Hem ckaszaHo, 4yro, eciu aesHue no 1. 23 YK npuumHWio Bpen
UCKJIIOYUTEIPHO KOMMEPUYECKON OpraHu3aliM, HE SBIAIOIIEHCS TOCYIAapCTBEHHBIM WU
MYHHMLMIAJIbHBIM — NPEANPUATUEM, YTrOJIOBHOE TPECIEOBAHUE OCYLIECTBISAETCA IO

3asIBJICHUIO ATOW oOpraHm3anuu wuiau c ee cormacusi. B YK Her m He Morio ObITH 10



ONpEENICHUI0 HU OAHOIO MIpecTymuieHusi, koropoe (cT. 14 «Ilonstue mpecTymieHus») He
ObT0 OBl OOIIIECTBEHHO OMNACHBIM, T.€. NPHUYUHHUBIIMM BpeJ JUYHOCTH, OOIIECTBY U
rocynapctBy. He cymiecTByeT HH OJIHOTO IOPUAMYECKOrO JIMIA, MPECTYyHHbIM yiiepo
KOTOPOMY MPUYHMHSJICS TOJIBKO OBl €My OJHOMY O0e3 YIIEeMJICHHS HWHTEPECOB ApPYTUX
¢u3ndecknx 1100 FOPUANIESCKHX JIUIL.

B mepBwiii ron nedictBust YK P® 1997 r. opransl mpokypaTyphl oOpamaimch 3a
KOHCyJbTalMe Ha topuandeckuil ¢axkynprer MI'Y um. M.B. JlIomoHOCOBa 10 JaHHOMY
BoIpocy. B coBmecTHOM oTBeTe Kadenp rpaxIaHCKOrO W YTOJIOBHOTO MPaBa Pa3biCHSIOCH,
YTO COOCTBEHHOCTh IOPHUIMYECKUX JIMII HE SIBISETCS OOIIEH, OJIeBOH COOCTBEHHOCTBIO €e
akuuoHepoB. OHa CyTb wuyocas 11 AKUUMOHEPOB COOCTBEHHOCTb, KOpIIOpaTHBHAs
COOCTBEHHOCTh M 3a €€ XMILEHHE OTBETCTBEHHOCTh CJIEAYyeT Ha OOLIMX OCHOBAaHMUIX Kak 3a
BCSKOE XMINEHHE 0e3 KaKMX-JTHO00 O0COOBIX 3asBICHUN PYKOBOIUTENEH IOPUAMYECKOTO JIMIIA.
B cBs3u ¢ 3TUM JAeWCTBUS TpeicenaTessl COBETa JUPEKTOPOB AKIMOHEPHOTO OOIIECTBa,
IPUCBOMBIIETO MMYIIECTBO TAaKOBOI'O Jak€ IO IHUCBMEHHOMY pELIEHHI0 CcOOpaHus
aKIIMOHEPOB, KBATU(PHUUUPYIOTCS KaK XHILEHHE 4Yy>Xoro mmyuiectBa. M. XoJ0pKOBCKUN U
I1. JlebeneB oTOBIBAIOT HaKa3aHUE 3a COBOKYIHOCTh LIECTH NPECTYIUICHWH, B UX YHCIE 3a
MOIICHHHYECKOoe XuliieHne cooctBeHHOCTH AQO «Jlykoitmy.

Bropas He crTomp MacmTabHasi, HO M €IWHUYHO BeChMa TIpyOas KBaIM(PUKAIIMOHHAS
omMOKa — YCTAQHOBJIEHHWE IPAaBOOXPAHUTEIEM HAJIWYMA B COJESHHOM COCTAaBOB
NPECTYIUIEHUH, KOTOpBIX B JE€HCTBUTENbHOCTH HeT. VcmpaBieHue 3Toil omuOKu cygamu
(onmpaBaaTenbHbIE MPHUTOBOPHI MO KAXJIOMY JECATOMY YTOJIOBHOMY JeNly) — IIOKa3aTellb
npoecCHOHATbHONH  KOMIIETEHTHOCTH  cyjaedckoro  Koprmyca.  OIHOBPEMEHHO  3TO
OTPHLIATENIbHBIA II0Ka3aTeslb pabOThl OPraHOB JOCYIEOHOTO0 YroJOBHOTO HPOM3BOJCTBA.
Takast ommbOka 0COOEHHO NHOpHIlaeMa, KOrjga JOIyCKaeTcs Mo JeslaM O TSKKUX UM 0c000
TSOKKUX TPECTYIJICHUSAX, HarpuMep o0 yOuiicTBe. MHIIIMOHHOpPYOJIEBbIE KOMIICHCAIIMM 3a
TAaKOTO poJia KBATU(PHUKAIMOHHBIE OIMMOKH, KOTOPHIE CTald BBIIAYUBATH IO CYyJICOHBIM
pelIeHUsIM, KOHEYHO, HE B COCTOSIHUU BOCIIOJIHUTh IPUYUHEHHBI HEBUHHO OCY>KJICHHBIM Ha
JUINTENIbHBIE CPOKH JIMLIEHUs: cBOOOIbI Bpea. Pagyer, uTo mpakTUYecKH MOsSBUIIACh, HAKOHEII,
Takas cyZeOHO-peabuInTaloHHas (opMa UCTIPABICHUS KBATH(DUKALMOHHBIX OIMIMOOK.

He cmocoOGcTByeT cokpameHnio KBaTH(PHUKAIMOHHBIX OIMMOOK HW3BECTHBIA W3pPEBIC
IpoIeCcCyaIbHbIN NIPUHIMI 3aIpeTa NOBOPOTA K Xy/IIEMY B CyJI€OHBIX aKTaX BBILIECTOSIIIUX
UHCTAHIMH. B anemasiuoHHOM M KacCallMOHHOM TOpSAJKE JAOMYyCKaeTcs YXyALICHHE
MOJIOKEHHUST OCYXJIEHHOTO MO »ajio0e MOTEpPIEBIIEr0 WM TPEJICTaBICHHUs MPOKypopa, B
Ha/30pHOM — HeT.

CocnaBmmcy Ha mnonoxxkeHus Konctutynmm, BceoOmiel neknmapanuu mpaB 4eloBeKa M



rpaXJAaHWHA, JPYTUX MEXIyHapoaHbIX akToB, KoHctutrynumonnelii Cyn P® npusnan, yto
«cye0HOe peleHre MOAJIEKUT NEPECMOTPY, €CIIH BBISBICHHBIE CYLIIECTBEHHbBIE HAPYILIECHUS,
JIOMYIIEHHbIE B XOJi€ MpEeAbLIYINEro pa3oupareiabcTBa, HEOCHOPUMO CBUJETEIbCTBYIOT O
HAJIMYUK Cy/AeOHOM OIIMOKH, IIOCKOJNBKY TaKoe pelleHHe He OTBe4YaeT TpeOOBaHMUAM
CIIPABEIIMBOCTIY.

Peup mper o cyneOHbIX ommOKkax, HOCAIUX (yHIAMEHTAIbHbIM, NPUHIMIIHATIbHBIN
XapakTep, KOorja HeucrnpaBieHue cy1eOHOM OomMOKN HCKaXxallo Obl caMylO CyTh MPaBOCY U,
CMBICII TIpUTOBOpa KakK aKTa NpaBOCYAMs, paspelieHne HeoOXoauMoro OanaHca
KOHCTUTYLIMOHHO 3allliIIaeMbIX LEHHOCTEH, B TOM YHCJIE IpaB U 3aKOHHBIX HHTEPECOB
OCY JICHHBIX U MOTEPIIEBIINX.

Jlns Ham30pHOM MHCTAHIMM YCTAHOBJIEH aOCOJIOTHBIM 3amper MOBOPOTa K XyALIEMY
(cT. 405 YIIK). DOrto He corymacyercss C KOHCTHUTYIMOHHBIMH — IPEINUCAHUAMH 00
OCYILIECTBJIICHUM NPaBOCYAMs. HA OCHOBE PABHOIPABHs CTOPOH, BEIET K HEIPABOMEPHOMY
OrPaHUYEHUIO MPaB MOTEPHEBIINX OT MPECTYIUICHUH U 3710yNOTPEOICHUAM BJIACTHIO.

Koncrurymmonneni Cyx mnocranosmin: «l. Ilpusnate cratero 405 VIIK Poccuiickoit
®denepaunu B TOM Mepe, B KAKOW OHA B CUCTEME JIECHUCTBYIOLLETO YIOJIOBHO-IPOLIECCYATIBLHOIO
pEryavpoBaHusl MEPECMOTpa BCTYNMBLIMX B 3aKOHHYIO CHIJIy IPUTOBOPOB, OIPEEIICHUH,
IIOCTAHOBJICHUH Cy[ia, HE JIOIyCKasl TOBOPOT K Xy IIIEMY IPH IMPOU3BOACTBE CYAECOHOIO pEeLIeHUs
B TIOPSZIKE HAI30pa 1O KajloOe TOTEpIeBIIero (€ro MPEICTaBUTENs) WIH IO MPEICTABICHUIO
NPOKYpOpa, HE TIO3BOJIIET TEM CaMbIM YCTPAaHWTb [JOIYLICHHBIE B IPEIIIECTBYIOIEM
pa3OuparenbsCcTBe cyniecTBeHHbIE ((pyHIaMeHTanbHbIe) HapyIIeHHs, TOBJIHABIINE HA UCXO[ JeNa,
He cootBercTByrouie Koncrtutymmu Poccuiickoit denepauuu, ee cratesm 15 (vacts 4), 17
(wactp 1), 18, 19, 21, 46 (wactb 1), 52, 55 (wactb 3) m 123 (wacth 3), BO B3aUMOCBSI3H CO
cratbeil 6 KoHBEeHIIMM O 3alUTe MpaB 4YeloBEKAa M OCHOBHBIX CBOOOJ M ITyHKTOM 2 CTaThH 4
IIporokona Ne 7 x Heil (B pemakimu npotokona Ne 11).

2. Bropenb A0 BHECEHMsI COOTBETCTBYIOIIMX HM3MEHEHMH U JIONMOJIHEHUHW B YIrOJOBHO-
IpoIlecCyaqbHOE  3aKOHOJATENbCTBO IIEPECMOTP B MOpPAAKE Haa3opa Mo  jkanobe
HOTEPIIEBIIET0, €ro MpPEJACTaBUTENII M IO NPEACTABICHUIO IPOKYpopa OOBMHUTEIBLHOIO
IPUTOBOpPA, a TaKXKE OIpPENEeIeHUs M TOCTAaHOBJECHUS Cyla B CBS3M C HEOOXOAMMOCTBIO
IPUMEHEHHUSI YTOJIOBHOTO 3aKkOHa O Oosiee TSKKOM MPECTYIJICHUHM, BBHJY MSTKOCTH
HAaKa3aHWs WIM 10 HHBIM OCHOBAaHUSAM, BJIEKYHUIMM 3a COOOM yXy/IIEHHE MOJOXKEHUS
OCY>XJICHHOTO, a TaK)Ke ONpPaBAaTEIbHOTO IPUTOBOPA MO0 ONpeAeIeHHs WIH OCTaHOBICHHUS
CyJla O IPEKpalICHUH YTOJIOBHOIO JI€Na, AOMYCKAEeTCsl JUIIb B TEUEHUE T0/la N0 BCTYIUIEHUU
HUX B 3aKOHHYIO CHITy. <...>

6. Hacrosimee IlocTaHOBIEHHE OKOHYATENIBHO, HE MOJICKUT O0KAIOBAHHIO, BCTYIAET B



CHWJIy HEMEJUIEHHO IIOCJ€ IPOBO3IJIAILIEHUS, JIEHCTBYET HENOCPEACTBEHHO M HE Tpedyer
TOATBEPYKICHHS IPYTUMH OPTaHAMH M JOTKHOCTHBIME JTHIAME» .

Ha coctosBmiemcss B ¢eBpane 2007 r. HayuHo-KOHCYNbTaTUBHOM coBeTe | eHepaibHOM
MPOKYPATyphI €€ WICHBI eUHOIIACHO MPU3HAIH HeoOxoaumocTh yrounenus cT. 405 VIIK B
cootBeTcTBUM ¢ moctraHoBieHneM KC. AnanornuHoe nocraHoBiieHHE KOHCTUTYLHMOHHBIN
Cyn mpunsin 5 ¢espanst 2007 r. B OTHOIICHUH [TIK*. B o6omx mocraHoBieHussx KC
oOpartarot Ha ceOs BHUMaHUE JBa MOJIOKCHHUS.

[TlepBoe — Kakyro cyAeOHYI0 OHIMOKY HAJICKUT OLEHUTh Kak (yHIaMEHTAIbHYIO
(CyIIIECTBEHHYI0), HEHCIPABJICHHE KOTOPOM HMCKaXajao OBl CcaMyl CyTh MPaBOCYAUS.
[IpumenuTensHO K mpoOiemMam KBadu(UKAIIMK TPECTYIUICHUH CYIIECTBEHHOW OIMNOKON
CJIeTyeT CYUTATh, IPEK/E BCErO HA3BAHHBIE paHee OIMIMOKH, T.€. KOT/Ia HEe YCTAHOBJIEH COCTaB
IPECTYIUIEHUS, B JIEHCTBUAX JIMIA, KOTOPBI Ha CaMOM JI€J€ MUMEJI MECTO, U KOrja COCTaB
NPECTYIUIEHUsT BMEHEH JHIy, HE coBepulIaBlIieMy mpecTymieHue. K ommubkam B BuIe
HEBEPHOTro M30paHus A KBaIM(UKAIUK YTOJOBHO-TIPABOBOM HOPMBI OTHOCSITCSI TakKue,
KOTOpBIE MPHU TNEepeKBATU(PHUKAIIMN CYIIECTBEHHO HU3MEHSIIOT COJep)KaHue KBaIU(UKAIMU B
CTOpOHYy oTsArdyeHus. Hanpumep, eciau B COAESIHHOM HAJINYECTBYET COCTAaB HEOCTOPOKHOIO
JMILEHUS KU3HU, a JIMIY BBIIIECTOSIEH MHCTAaHIMEW BMEHSIETCS YMBILUIEHHOE YOUMHCTBO.
OTO HEAOMyCTHMMO Jaxe 0e3 H3MEHEeHHs HaKa3aHWs, Ha3HAYeHHOTO CyIOM IepBOil
uHCTaHIMU. Kak mpencraBisieTcs, owuoku 6 cocmasooopasyromux npusHakax — 0ObeKTe,
yiepbe, Gpopme BUHBI, CIIOCO0AX COBEPIICHHUS MPECTYIJICHHS, KOTOPbIE BBIOIHSIIOT POIb
KOHCTPYKTUBHBIX (KOHCTUTYTHUBHBIX) WM K8AIUDUUUDYIOWUX NPUSHAKOE COCMABA TaKXKe
JOJIKHBI IPUYHUCIIATHCA K CYIIECTBEHHBIM, (DyHIaMEHTaIbHBIM OIIMOKaM.

Bropoe nonoxkenue nocraHoBieHus: kacaercs 1. 2. B Hem npusnanwme ct. 405 VIIK P®
HEKOHCTUTYLMOHHOM BBUIMJIOCH IO CYIIECTBY B HOPMATHMBHOE IMPEANHCAHHE O MPUMEHEHUU
3TON HOPMBI B peaakiuu nocraHosnenus Koncrutynuonnoro Cyna. HagzopHble nHCTaHIMH,
noka gewctByer cT.405 VIIK, pomkHBI cchulaThcsl HA 1.2  TOCTaHOBJICHHS
Koncruryrnmonnoro Cyna? IlpormeccyanucTsl 3TOr0 HE TMPOSCHSIOT, XOTS CaMO peIlIeHrue 00
W3MEHEHUU TpaBWjia O 3alpere IOBOpPOoTa K XYAIIEeMy, KaK OIpaHWYUBAIOIIETO
MOTEepIeBIIeMy MPAaBO A0CTYIA K MPABOCYIMIO, 0I00PSIOT .

["'enepanbHbIil Tpokypop npeioxuil otMeHuTh cT. 405 YIIK kak koppynuuoreHHywo s

32 Poccuiickas rasera. 2005. 20 Mast.
33 Poccwmiickas rasera. 2007. 14 ¢pesp.
> Cwm.: Yexynaes JI.IT. TloTepneBmmii B YrOJNOBHOM CyIONPOM3BOJACTBE: HOCTYNl K MpPaBOCYIHIO H

KOMIICHCAIHS IPUYHHEHHOT0 yiep6a: ABToped. auc. ... KaHA. 1opua. Hayk. M., 2005.



TpaBoCy s .

K rpynmne kBanudukanyoHHBIX OIIMOOK, CBS3aHHBIX C HENPaBUIBHON OPUAMYECKON
OILICHKOW COJAESIHHOTO, OTHOCSATCS «U30BITOYHBIC» KBATH(PUKAIUU WIH «KBaTH(PHUKAIUH C
3amacom». OHU HEPEIKO JIOIYCKAIOTCSl MPABONPHUMEHUTENSIMH 3aBEAOMO HE CTOJBKO HM3-3a
TPaJULIMOHHOTO OOBHHUTENIBHOIO YKJIOHA, CKOJBKO H3-32 NMPOTUBOPEUMBOCTH YTOJIOBHO-
MpOLECCYaqbHOrO0  3aKOHOAaTenbcTBAa. Kak ~ oTMedanoch, 1O  T'yMaHUCTUYECKUM
COOOpaXEHHUsIM OHO 3ampelacT TaK Ha3bIBAEMBIN «IOBOPOT K XyIIIeMy». Beimiectosiiue
Cyasl HE MOryT camu 0e3 BO3BpallleHHs Jiela B CyAbl TEpBOW  WHCTAHLUH,
nepekBaHpUIMPOBaTh pecTyIUIeHne 1Mo 0omee ctporoit Hopme YK. IlepekBanmdukarus Ha
O6omee wmsarkyro Hopmy YK momyckaercs. B CBS3M ¢ 3THM CyAbM W HAHU3BIBAIOT TIPH
KBaNTM(UKALMY TOTIOTHUTENbHBIE cTaThbi YK M0 MOCTIOBHIIE «KAallly MacliOM HE UCIIOPTHUIIIbY.
JIITHUE CTaThU BBIIIECTOSIIUE CYJBI, /€, MCKIIOYAaT M MPUrOBOp OyAET CIpaBeIIHBBIM.
OOpaTHyI0 K€ CHUTyaIlMi0 ¢ BO3BPATOM Jelia Ha HOBOe cyneOHoe paccmorpenume YIIK He
paspemiaer. AHaTIOTUYHasl JIOTHKA KBATU(DUKAIIMKN Y OPraHOB IPEIBAPUTEIHLHOTO CIEACTBHSL.

B pe3ynbraTe BMECTO r'yMaHHW3Ma B OTHOILIEHUH OOBUHSIEMOTO U MOACYAUMOTO TOTyYaeTCs
oOparublii 3¢ddexr. KBanmudukanus mnpecTymieHUs 3aBeJOMO OKa3bIBACTCS OMIMOOYHO
3aBBILICHHONW CO BCEMM BBITEKAIOUIUMHU M3 3TOro mnocieactsusiMu. [Ipum 3Tom coBcem He
UCKJIIOYAETCs, YTO BBIIIECTOSAIIME WHCTAHIIMM MOTYT OCTaBUTh OMIMOOYHO Y>KECTOUEHHYIO
KBaJIM(UKALMIO IO OOBUHUTEIBHBIM 3aKJIIOUEHUSIM U MpHUroBopam 0e3 maMeHeHuil. M torma
«TOBOPOT K XyAIIEMY» JEHCTBUTETLHO COCTOUTCS.

Henpasunvnas mopuouueckas oyenka coO0esiHno2o 68udy neeepro2o uzbpanus nopmel YK
M0 PacHpOCTPAHEHHOCTH PaHXUPYETCSd TakuM oOpazom: 1) KBanu(UKALMS OIEHOYHBIX
NPU3HAKOB MPECTyIUIEHUs; 2) KBadU(UKALMsA €OUHBIX CIOXKHBIX M  COBOKYITHBIX
npecTyIuieHuit; 3) kBaauduKanus oOIMIECTBEHHO OMACHBIX MOCIEACTBUM; 4) KBanu(uKaus
MaJIO3HAYUTENbHBIX ACSIHUM U NIPECTYIUIEHNH, TPaHUYAIIMX C IPOCTYIIKaMHU.

Haunbonee wacteie kBanm@uUKaMoOHHBIE OMMOKK 1o riaBaM YK mpuxoxasrcs Ha T 22
«IIpectynnenus B chepe IKOHOMUUECKON AeATeIbHOCTHY. «MepTBble HOPMBI», T.€. KOTOPbIE
HE WCMOJB3YIOTCS AN KBaTU(UKAIIMU PEATbHO PACIpPOCTPAHEHHBIX MPECTYyIUICHUH —
B3ITOYHUYECTBO, IPECTYIUICHUS IPOTUB KOHCTUTYLIMOHHBIX CBOOO/] YEIOBEKA U IpaKAaHNHA,
NPECTYIUIEHUSI TPOTUB HMHTEPECOB CIIykKObl B KOMMEPYECKMX M MHBIX OpraHM3alusiX,
MPECTYIUICHUS TPOTUB CEMbU M HECOBEPILIEHHOJIETHHUX, YKOJIOTUYECKUE MPECTYTIIICHUS.

3a 2004 r. CynebHast kouierust o yrojoBHbIM jenam Bepxonoro Cyaa P® o xanobam u
npeAcTaBieHUAM usyunia 1798 nen, u3 xoropsix 1o 942 nenam OTKa3aHO B yJIOBJIETBOPEHHUU

HA/IBOPHBIX JKano0, mo 856 gemam BO30YyKIeHBbI Haa3opHbIe MpousBoacTBa. [lo 47, 6%

5% JOpuii Yaiika Geper koppymimio Ha cebs // Poccuiickas razera. 2006. 21 HOs6.



UCTPeOOBaHHBIX €T CyAaMH ObUIM JOIMYIIEHBI OIIMOKY B IPUMEHEHUH YTOJIOBHOTO M YTOJIOBHO-
IPOLIECCYAILHOTO 3aKOHA, KOTOpBIE HE OBbLIM CBOEBPEMEHHO BBIIBIIEHBI NP KACCALIMOHHOM U
HAJ30PHOM pPAaCCMOTPEHHM CcyJaMu oOyacTHOro 3BeHa. Cpenu OCHOBaHUI BO3OYKICHUS
HaJ30PHBIX TPOU3BOACTB: 24,7% 1o kanodaM Ha HENpaBWILHOE PUMEHEHHE 3aKOHa, 25 — Ha
HapylLIeHUE MpoLEeCcCyaIbHOr0 3aKoHa, 12— Ha cypoBocTb Hakazanus, 11,6% — Ha
HEOOBEKTUBHOE OCYKIICHHE.

OTMEHEHbl MPUTOBOPBHl B OTHOIIEHMH 64 nuil U B oTHOWwEHUU 114 nui u3MeHensl. B
OTHOLICHUM 52 OCYKICHHBIX H3MEHEHa KBanudukamus O0e3 cmsardenus (9 4emoBek) U co
cMmsrdyeHneM HakazaHus (43 denoBeka). CyneOHble KBaTM(HUKAIMOHHBIE OMIMOKKA OBUIH
pamxupoBaHbl Tak: 1) KBanM(UKAIMOHHBIE OMMOKH TO JejdaM O HE3aKOHHOH TEpEeBO3KE
HapKOTMUYECKUX CPEJCTB; 2) HENpPaBUIbHOE MOHMMAaHUE CMbICIA 3aKOHA MPU KBaTU(PHUKALUN
yOuiCTBa, XyJIUTaHCTBA M HE3aKOHHOTO JIMIIEHUS CBOOOBI; 3) HEMPaBUILHOE pa3rpaHUuCHHE
Kpaku U rpabexa; 4) HeBepHas OLICHKAa MpU3HAKa KPAKU «HE3aKOHHOE IMPOHUKHOBEHHUE B
XPaHWINILE»; S5) OMMOKKA TpH KBATH(UKAIMK yOWHCTBA JIMIIA, 3aBEJAOMO IJii BUHOBHOTO
HaXOJAIIErocss B OECIIOMOIIHOM COCTOSHHUM M IO TNPHU3HAKY «C IEJIbI0 COKPBITH APYroe
NPECTYIUICHUE WU OOJIETYUTh €r0 COBEPIIEHUE»; 6) OMMOKH KBaTU(PHUKAIIMA HEOKOHYEHHOTO

TPECTYTIICHHS .

§ 3. IIpuunHbI KBATH(PUKAINOHHBIX OLIMOO0K

JlBe OCHOBHbBIE TNPUYMHBI KBAIM(UKALUOHHBIX OWIMOOK — 3aKoHOOAMeNbHAs W
npasonpumenumenvras. llepBas 3akmodaercss B mpobeabHocTH YK, M30BITOUHOCTH HOPM,
HETOYHOCTHU TAKOBBIX HJIM X YCTapeIOCTH.

[To 3HauMMOCTH M 00BEMY BIUSHHSA Ha KBAJTU(HUKAIHMIO MPECTYIUICHUH Ha MEPBOE MECTO
HAJJIeKUT TIOCTaBUTh OTCyTCTBHE B YK COCTaBOB HEOCTOPOKHOIO IPUYMHEHHS Bpeaa
CpelHelW TsKecTH 3/0pOBbIO  yenoBeka. Takoil Bpen 3akioyaercs B yTpare
TPYAOCTIOCOOHOCTH [0 OJHOW TpPEeTH, IUIMTEIBHOM pPAaCcCTPOMCTBE 3I0POBBS, HAIMPUMEp
BCJIEJICTBHE YTpaThl clIyXa Ha OJHO yXO, A0 Tpex pebdep, KOHEUYHOCTH MU T.J. 310pPOBbE
YesioBeKa MPUHAUIEKHUT K YHUCITy €CTECTBEHHBIX, JAHHBIX YEJIOBEKY OT POXKIEHUS LIEHHOCTEH.
Cornacno pazgeny II Koncturynuu P® npaBa Ha 370pOBbE HEOThEMJIEMBI HHM NPH KaKUX
o0CTOsATENECTBAX M 0€3yCIIOBHO OXpaHstoTcs rocynapctBoM. Pedopma YK ot 8 nexabps
2003 r. aHTUKOHCTUTYLIMOHHO JEKPUMHHAIU3UPOBAJa JaHHYI KaTErOpUI0 MPECTYIUICHUH.
Pa3zpaGoTunky npoekTa Tak CHEIIWIM HPOBECTH MpOoeKT uepe3 locaymy 3a mecsn 1o

OKOHYaHHA €€ YCTBIPCXJICTHCTO CpPOKa (I)YHKL[I/IOHI/IPOBEIHI/IH, YTO BOIIPCKHU IJICMCHTAPHBIM

5 BBC P®. 2005. Ne 9. C. 28-32.



IpaBWJiaM  3aKOHOTBOpYECTBa  3a0bUIM  NPENYCMOTPETh  JEKPUMHUHAIN3UPOBAHHbIE
NPECTYIUIEHNUs B BHUJAE aJAMUHUCTPATHBHBIX IMPAaBOHAPYIICHWH. BO3HHMK 3aKOHOJATEIbHBIN
Mapajiokc, MpU KOTOPOM HEOCTOPOXKHOE MPUYMHEHHE JIETKOTO BpeAa 3/10pPOBbI0 —
aIMUHUCTPATUBHOE IMpaBOHAPYILIEHHWE, a HEOCTOPOKHOE IPUYMHEHUE Bpena 310pOBbHIO
CpellHEeH TSKECTHU TAKOBBIM He sBigeTcs. JlomycTrMa JIMIIb Ipa)/1aHCKasi OTBETCTBEHHOCTDh B
BUJE KOMIEHCAlUM 3a NpuUYuHeHHe ¢usndeckoro Bpena. I[loutu derblpe rona
nope()OpMEHHON TPAKTUKH TOKAa3bIBAIOT, YTO COTHU ThHICSIY YBEYHBIX B pE3yJbTaTe
HEOCTOPOKHBIX aBTOTPAHCIOPTHBIX, TPYAOBBIX U IPYTUX HapylIeHuH, 1o 8 nexadps 2003 r. B
oreuecTBeHHbIX YK Npr3HABaBIIMXCS MPECTYIMHBIMU, TETIEPh HE OXPAHSAIOTCS TOCYIaPCTBOM.
Exeromno Ha moporax Poccun mosrydaroT yBeubs 6osee 260 ThIC. 4eoBEK, TMOJTOBHHA U3 HUX
NPUXOJUTCS Ha NPUYMHEHHUE Bpelda 3J0pOBbIO cpeaHed TsokecTH. KpuTuka gaHHOro
AHTUKOHCTUTYIIMOHHOTO PEIICHHs JaBajach €le 10 NepBoro ureHus B ['ocayme mpoekra
pedopmbl. 3a Tpu roma aevictBus YK B HOBOW pemaknuu y ['ocmymbl OBUTO JOCTATOYHO
BpPEMEHH ISl UCIIpaBJIeHUs IpyOOH 3aKOHOAATENbHOM OIIMOKM, HO OHa ATOrO HE clejala.
VYyenble nuiieHs! npaBa odpamathses B Koncturyunonnsiit Cya PO. Kaxapiii nemyrat Takum
npaBoM obOsagaer. OOLIECTBO OXpaHbl IEIMIEXO0J0B BMECTE C MOTEPIEBIIMMHU Kak OynaTo
JOJKHBI ObUTH OB 0OpaTuThest B Koncturymonusiit Cyn. Mou neperoBopsl ¢ pyKOBOACTBOM
ATOTO 00IIecTBa OKa3aIuch 0e3pe3ybTaTHEIMU. OHO 03a009€HO HCKIIOYUTEIHHO BOTIPOCAMU
aBTOCTPAaxXOBAHMSL.

Kak kBanmuuiupoBaTh HBIHE HEOCTOPOKHOE IMPUUMHEHHE 4YENOBEKY BpeAa 3I0POBBIO
CpeIHel TsKeCTH, oOpalaroTest K HaM Ha kKadenpy mpaBonpumenutend. OcTaBieHHEe MecTa
JIOPOKHO-TPAHCIIOPTHOTO IIPOUCILIECTBHS (ct. 265 YK) TON xKe pedopmoii
JOeKpUMHHaIu30poBaHo. Octaercs A KBaIM(UKALUKU HEOCTOPOKHOTO NPUYMHEHUS Bpenaa
CpelHel TshKecTH TOJbKO CT. 125 — «OcrtaBinenue B omacHocTw». CocTaB — 3J0CTHOE
ocTaBJicHHE O€3 TOMOIIM JIMI[A, HAXOMSAIIETOCS B ONACHOM /ISl JKU3HU WU 3JI0POBBS
COCTOSIHMHU B CITy4asiX, €CJI BUHOBHBIM caM MOCTaBUII €r0 B OMACHOE JUIsl )KU3HU WIIH 3/I0POBBS
cocTosiHMe. MakcuManbHOE Haka3zaHWe — JIMIOIeHHEe CBOOOJBI JO OJHOrO0 Toja —
MPECTYIJICHHE OTHOCUTCS K KaTeropuu HeOOMbIoN TsbkecTH. [Ipu 3TOM MpHU3HAaK «37T0CTHOE»
U «CaM TIOCTaBWJI» JIOKa3aTh HEMPOCTO MPU HEOCTOPOKHOM ABTO WJIM MPOU3BOJCTBEHHOM
TpaBMaTU3Me. AHTUKOHCTHTYIHMOHHas TpobenbHOcTh YK mo pedopme 8 nexabps 2003 T.

HATPSIMYIO BEAET K KBATH(UKALHOHHBIM OIIHOKAM .

7 Cwm., nHanpumep, Kysneyosa H.®. Muenne yuensix o pedopme YK (umm Qui prodest?) // VromosHoe
npaBo. 2004. Ne 1; loaux FO. u Op. Camblii TyMaHHBIA YTOJOBHBIH Kojekc / M3sectms. 2004. 6 mapra;
Kysneyosa H.®@. Kax uaen nubepanuzma BomioTwinck B pedopme YK // «UepHble AbIpbD» B POCCHICKOM

3akoHomaresnbeTBe. 2004. Neo 3.



Coxpansiercss mpoOenbHOCTh YK, cCBsi3aHHasT ¢ TpaBWJIOM KBaTU(HUKAIUK  BCEX
HEOCTOPOXKHBIX mpecTymieHuid. B 4. 2 ct. 24 YK BnepBbie B pOCCUIICKOM yYTOJOBHOM 3aKOHE
ObUTO 3amKCcaHO, YTO HEOCTOPOXKHBIE MPECTYIUICHUS HAKa3bIBAIOTCS JUIIb B CIELUATBHO
OTOBOPEHHBIX CIIydasx. JTO TPABUIO KBaTH(PHUKAIMH TPECTYIUICHUA IIMPOKO H3BECTHO
3apy0eKHOMY YTOJIOBHOMY 3aKOHOJATEIbCTBY H OBUIO yJa4HO C(OpPMYJIHPOBAHO B
poccuiickoM yrojioBHOM yioxkeHuu 1903 r. OgHako BBeAeHUE MaHHOTO TpaBwia B OOIIyIo
yactb YK oOKkazanoce 1o HEAOCMOTPY pPa3pabOTUMKOB HEJOCTATOYHO BBIIEPKAaHHBIM B
Oco0OenHoit yactu kojekca. [Ipu 3TOM mocienoBaiy KBaTU(PHUKAIIMOHHBIC OIMUOKH, KOTIa
CJIOBO «HEOCTOPOKHOE» B JUCIO3UIIMM HOPM O HEOCTOPOKHBIX COCTaBax IMPECTYIICHUIN
orcyTcTBOBaiio. Ilpu 9STOM SIBHO HEOCTOPOXXHBIE MPECTYIJICHHUS JOJDKHBI  OBLTH
KBaNUUIIMPOBAThC Kak yMblluleHHble. Hampumep, B cT.348 «YTpata BOEHHOTO
MMYIIECTBa» B IMEPBOM pPENaKIMU HE NPeayCMaTPUBAIIOCh YKa3aHUS HA HEOCTOPOKHOCTb.
[Tonmyuyanock, 4YTO  OYEBHIHO  HEOCTOPOXKHOE  MPECTYIUICHME  JIOJDKHO  OBLIO
KBAUTU(PHUIIMPOBATHCSA KaK YMBbIUIeHHOE, TToaToMy D3 oT 25 utoHs 1998 . Ne 92-®D3 B a1y
CTaThl0 ObUIM BHeceHbl M3MeHeHus: «Hapymienue mnpaBun cOepekeHUsT BBEPEHHBIX TS
CITy’K€0HOTO TOJI30BaHUs OPYKUsl, OOCTIPUTIACOB WIIH MTPEIMETOB BOSHHOW TEXHUKH, €CITH 3TO
MOBJICKJIO TI0 HEOCTOPOXKHOCTHU UX YTPATY.

[To Moemy mipensioKeHuto, MoIepKaHHOMY Halei kadeapoit u 3xcnepramu Komurera mo
3akoHoAarenbcTBY [ocaymbr P®, pemaknms 4.2 cT.24 0bla u3MeHeHa: «/lesHue,
COBEPILIEHHOE TOJBKO MO0 HEOCTOPOKHOCTH, MIPU3HAETCS MPECTYIUICHUEM JIUIIb B CITydae, Koraa
9TO CIENUABLHO MPETYCMOTPEHO COOTBETCTBYMOMIEH cTarbelt OCOOEHHOW YacTH HACTOSIIETrO
Konekca». B yroiaoBHO-IpaBOBOM JTUTEPATYPE MOKHO BCTPETHTh KPUTHUKY HOBOW pEHaKIIUH
JTAHHOM CTaThd Kak HESICHOW. MexXIy TeM TEKCT HOBAalMu JOCTaTOYHO SICEH: €CIU B
JUCTIO3UIIMM HOPM Ha3BaHa BUHA B (JOPME HEOCTOPOKHOCTH, TO KBATU(DUIIUPOBATH MO HEWM
YMBIIUICHHOE TpPEeCTyIUieHne Henb3s. Ecimm ¢opma BHHBI B CTaThe HE yKa3aHa, 3HAYHT
BO3MOXXKHA KBaJIM(PHUKAIKS CONESIHHOTO W KaK YMBIIUIEHHOTO, W KaK HEOCTOPOKHOTO.
O6ocHOBaHO JApyroe, a MMEHHO: NSATH HOPM, B KOTOpble OBbUTM BKIIIOYEHBI YKa3aHUS Ha
HeocTOpokHOCTh D3 oT 25 utoHs 1998 r., HemocTaTouHO. YKCIO TaKUX HOPM JOJDKHO OBITH
3HAYUTEIHHO PACHIMPEHO, OCOOCHHO B TIaBe 00 HPKOJOTHUECKUX MpecTyIuieHusx. Ha npaktuke
u3MeHeHuid B OcobenHoil wactu YK moka He mocnenoBano, nmorpedyercss MpUOErHyTh K
CPaBHUTEILHOMY TOJIKOBAaHHUIO CTaTe€ll O CMEXKHBIX COCTaBaxX MPECTYIICHUH, pa3INyaroOnIXCs
TJIABHBIM 00Pa30M MO CyObEKTUBHON CTOPOHE.

K cnenyromeit rpynme mpoGenoB YK, mopoxmaromux KBadu(pUKAIMOHHBIE OIIMOKH,
OTHOCUTCS HEYKa3aHHe 3aKOHOJATEJIeM KPHUMHUHO- W COCTAaBOOOPA3YIOIMIUX 3JIEMEHTOB

MPECTYIUIEHUH C UX OTJIMYUTEIbHBIMU MPU3HAKAMH. DTO MPUBOAUT K Pa3MBIBAHUIO T'PAHUIL



MEXIY MPECTYIUICHUSMH M TPOCTYMKAMH, MEXIYy CMEXHBIMH COCTaBaMHU TMPECTYIUICHUH,
«YMEPTBIIET» YrOJOBHO-IIPABOBbIE HOPMBI, KOTOpPbIE HU3-3a MPOOEIHHOCTH HE MPUMEHSIOTCS
K peasibHO pacCIpOCTPAaHEHHOM MPECTYMHOCTH.

OCHOBHBIE COCTaBOOOPA3yIOIIKME 3JIEMEHTHl — OOIIECTBEHHO OIACHBIC MOCIEICTBUS,
BHMHA, Oo0jee BCEro yMBbIIUIEHHAas, MOTUB M II€Jlb, a TaKXe CHOCOObl COBEpPIICHUS
NPECTyIUIEHUSI — HACUJIbCTBEHHBIC, TPYIIOBBIE, C HCIOJb30BAHUEM  CIIy)KEOHBIX
nomHoMO4Mi, oOManHbie. [lo HOpMaMm, rae OTH DSJIEMEHTHl YETKO MPEACTABICHBI,
KBaJM(PHUKAIMOHHbIE OLIMOKM JIOIMYCKAIOTCs yKe Mo BUHE NpaBomnpumenutens. K npumepy,
ct. 148 VYK ¢opmynupyer coctaB HE3aKOHHOTO BOCIPEMATCTBOBAHUS JI€ATEILHOCTH
PENUTUO3HBIX OpraHU3alUil WM COBEPUICHHIO pPEJIUTHOo3HbIX 00psaoB. Hu omgHoro
COCTaBOOOpa3ymoIero MpH3HaKa B HEH HE CKOHCTPYHPOBAHO, UYTO YypPaBHHUBAET 3TO
OPECTYIUICHHE C  aJAMHUHUCTPATHBHBIMH  IpOCTynKaMu. [IpoOGenpHOCTh  MOpOXKIaeT
KBaJIM(PHKAIMOHHBIE OIINOKH, B YACTHOCTH CMEIICHUE MPECTYTUICHHSI C a/IMUHUCTPATUBHBIMA
IPOCTYNKaMH, TPOU3BOJBHYIO KBaNU(UKALMIO JESHUS KaK COJEep)Kallero WiIh He
COJIepIKaIIero COCTaB MPECTYTICHUSI.

AHaJIIOTUYHOE TOJIOKEHHE C KBaJTH(UKalKeld HapyIIeHUs! HEMPUKOCHOBEHHOCTH KHJIHUILA.
Yacts 1 cT. 139 — «HE3aKOHHOE NPOHUKHOBEHHUE B JKWIMILE ITPOTUB BOJIU MPOKUBAIOILIETO B
HEM JUIa» He OyJeT MPUMEHATHCS, TaK KaK HE COACPKHUT HUKAKOIO COCTaBOOOPA3YIOIIEro
3JIEeMEHTa U ero mpu3Haka. Takue NMpU3HAKU B BHUJIE€ HACWJIMS WIH YIpO3bl €ro MPUMEHEHUs
yKa3aHbl B 4.2, MCIOJb30BAHUE CBOETO CIIy>)KEOHOro MojiokeHuss — B 4. 3 cT. 139. Onu
NO3BOJSIIOT ~ OIPAaHUYUTh  KBaJM(PHUKALMOHHbIE OMMOKM B  COCTaBe  HApyLICHHUS
HETIPUKOCHOBEHHOCTH YKHJIHIIA.

N306bITOYHOCT, KPUMHUHAIM3AIMHN JISSTHUN MpecTaBIseT co0oil BkiItoueHne B YK Takumx
COCTaBOB MPECTYIUICHUI, KOTOPhIE TPAHUYAT C MPOCTyNKaMu, U Oosee 3PPEKTUBHO MOTIHU
OBl IpeciIeoBaThCs B TPAKIAHCKOM, aJIMUHUCTPATUBHOM, IUCIHMIIMHAPHOM MOpSAAKE. ITO
OTHOCHTCS K MPECTYIICHUSM HEOOJBIION TSHKECTH, a TAK)KE K Py MPECTYIUICHUH CpeaHen
TSOKECTH B cepe MpeAnpUHUMATENbCKON NesATeNbHOCTH. B Takux ciayyasx Hapyliaercs
MPaBUIO KOAU(PHUKAIUU: €CIH JACSHUE MO aCOIMATbHOCTH CTOUT HA TPAaHU MPECTYIICHUH U
IOPOCTYIKOB, TO Ui OTBETCTBEHHOCTH 3a HEro IMPEANOYTEHHE IOJDKHO OTNABAaThCS HE
YTOJIOBHOMY, @ MHBIM OTpaciisiM IpaBa.

Taknx n30BITOYHBIX HOpM B YK Ooibie Bcero B TiiaBe 22 0 MPECTYIUICHUSAX B cdepe
SKOHOMMYECKON AeATeIhbHOCTH. B 3TOM W COIEpKUTCS OCHOBHOM HMCTOYHHMK OIIMOOYHOU
KBaJTU(DUKAITAH pEeaNPUHIMATEIbCKUX IPECTYIUICHUH. I'paxxnaHcko-npaBoBas
KBaJM(HUKAINA BO MHOTUX CITy4asX MPEJICTABISETCS 0oJiee MPeIOYTHTEIBHOM.

[TogoOnass  kapTuHa ¢ KBaguuUKalMed  MPECTYIUICHWH,  TpaHWYAIlUX  C



aAMHHHUCTPATUBHBIMU MpocTynkamMu. OTaenbHbIE W3 JACSIHUN, MpenycMOTpeHHbIX B YK,
MOYTH JIOCIIOBHO coBmanawT ¢ mnpoctynkamu mo KoAIl (cm., manmpumep, i 19 YK
«IIpectynneHust NpOTUB KOHCTUTYLIMOHHBIX MIPAaB U CBOOO UEIOBEKAa U IPakJaHUHA» U IIL. 5
KoAIl «AnMuHUCTpaTUBHBIE IPAaBOHAPYIIEHNUS, IOCATAIOIINE HA IIpaBa IPaskaaH»).

Jniss  MUHUMH3aIMA ~ KBATM(UKAIMOHHBIX  OMMOOK, CBSI3aHHBIX C HW30BITOYHOCTHIO
KPUMHUHAJIN3ALMNA ACSHUM, BO3MOKHO HECKOJIBKO BapuaHTOB. OIMH — NEKpUMHUHAIU3ALUA
NPECTYIUICHUH HEeOONBIION TSHKECTH M Iepefadeil mX Kak MPOCTYHNKOB B TI'pa)KIaHCKUi,
aMMHHUCTPATUBHBIN, TPYJAOBOM, TAMOKEHHBIN U T.J1. KOJEKCHI C OTHOBPEMEHHBIM YCUJIEHUEM
CaHKUUH 32 HUX B ATHX Kojekcax. [Ipyroif — mo psay HOpPM BEpHYTbCS K KOHCTPYKIUSM C
aIMUHUCTPATUBHOM M I'Pa’KJaHCKO-ITPABOBOM MPEIOIUIIUECH.

Tperuit — Hauboee paavKalbHbIN, COOTBETCTBYIOLLIAN poccuiickoMy
JOPEBOIOIOHHOMY M COBPEMEHHOMY 3apyOeKHOMY 3aKOHOJATENLCTBY . JTO BBEICHHE
KaTeropuM «yYTOJIOBHBIM TPOCTYIOK», KOTOPBIA 3aMEHWI Obl NPECTYIUIEHUS TNEepBOM
KaTeropuu, T.e. HEOOJbIION TskecTH. Temepb, KOrja BOCCTAHOBJIEHA CHCTEMa MMPOBBIX
CYJIOB, TaKoe MpeajokeHHe OCOOEHHO OO0OCHOBAHHO. YMECTHO OTMETHUTh, YTO B IEPBOM
opunmansHom npoekre YK P®, mpencraBnenHom napnamenty llpesunentom 20 ¢eBpais
1992 r., BbIAENSAIACH KATETOPUS YTOJIOBHO HAKa3yeMbIX JIEIHUN — «YTOJIOBHBIN MPOCTYIOKY.
PaccmarpuBast ngema 00  YroJIOBHBIX —MPOCTYNMKAaxX, MHPOBOHM Cyabsi C  OOJbIIEH
ONEPATUBHOCTBIO 0€3 MpolecCyalbHBIX  CIOXKHOCTEH MOXET pPEUMTh BONPOC O
KBaJM(UKALUKA MPOCTYNKOB KaK YTOJOBHBIX, aMHHHUCTPATUBHBIX, I'paxIaHCkuX U mp. Ot
pa3leneHns YrojoBHO HaKa3yeMbIX ACSHUM Ha ABE IPYNINbl: MPECTYIUIEHUS U yTOJIOBHBIE
IPOCTYNIKH — BBIMTPAET U CTATUCTUYECKAs XapaKTEPUCTHKA MPEecTyNnHOCTH. YeTko Oyner
(UKCHPOBATHCS YPOBEHB MPECTYIUICHUH CpeHEH TSKECTH, TSKKUX U 0CO00 TSHKKHX, C OJHOU
CTOPOHBI, U YTOJIOBHBIX HPOCTYNKOB — C Jpyroil. BHyTpu mnpectymnenuii Oyner naHa
rpajanus o TpeM KaTeropHsm.

['moGamu3M mpecTymHOCTH O0YyCIOBIMBACT WHTEPHAIIMOHAIU3AIMIO YTOJOBHOTO TIpaBa,
YCUJICHHE DOJM MEXIYHapOAHOTO YrOJOBHOIO IIpaBa, YHHU(MUKALMIO HAllMOHAIBHBIX
YTOJIOBHBIX 3aKOHOAATeNbCTB. B 3apyOexsbix YK o0menpuHsATO moapasaensTb YrojJOBHO
HakKa3zyeMble JesTHUS Ha IPECTYIUICHUS, PaBOHAPYIICHUS U IPOCTYNKU. Bbinenenue HopM 00
YTOJIOBHBIX MPOCTYINKAX MMO3UTUBHO M B IUIAHE peain3aluy NpuHuuna rymannsma. B YK PO
OJIHa TPETh HOPM IpeLyCMaTpUBAET MpPeCTyMeHUs HeOoubIIoi TsxkecTu. OCyKIEHHbIE 32
YTOJIOBHBIE TPOCTYNKH HE OyAyT HUMETh CYAMMOCTH, CYOBEKThl YI'OJOBHBIX HPOCTYIIKOB
CUMTATbCA MPECTYNHUKAMH, CMOTYT OTOBIBaTh Haka3aHue Oe3 JMIIeHHS CBOOOJBI, UMETh

HUHBIC JIBI'OTHI. HOBTOpHOG COBCPHICHUC B TCUCHUC I'oga HOBOT'O YI'OJIOBHOI'O ITPOCTYIIKA (I/IJ'II/I



JIBYX) UMEJIO OBl MPEIOIUIIMOHHOE 3HAYCHHE /ISl KBATM(UKAIIMHA UX YXKE KaK MPeCcTyIUICHUSI.
Taxoli BapuaHT npuBes Obl OTHOBPEMEHHO M K COKPALLICHUIO KBAIN(UKAIMOHHBIX OIIMOOK, U
K T'yMaHM3allud YTOJOBHOM OTBETCTBEHHOCTH. MOXHO JHIIb COXKaleTh, YTO OH HE ObUI
peanu30BaH U3-3a CONPOTUBIICHUS TPYIIIBI pa3padoTunkoB npoekTa YK P® 1994 r., kotopsie
POBO3IIALIAIOT cebs mubepanaMu’® ¥ IO JIO3YHIOM JHOEPAaTH3alii yroJOBHOTO MpaBa
nojonuH K pazpadbotke pedpopmer YK 8 nexadps 2003 r.

Hemounocmu y2onoenozo 3akonooamenbcmea Kak MpUIMHA KBATU()UKAITMOHHBIX OITHOOK
CBS3aHA C HAPYIICHHEM B 3aKOHOTBOPHYECTBE NPABMI 3aKOHONATENBHON TeXHHKH . DTO
IPEXKJIEe BCETO S3BIKOBBIC U CHCTEMHBIC MpaBWiia. TpaJulIMOHHOE HANIPABICHHUE TpaBa «3aKOH
U S3bIK» BOIJIOTWJIOCH B FEPMEHEBTUKY — HAyKy O IMO3HAaHMM 3aKOHOMEPHOCTEH NMOHUMAaHHUs
s3pika®’. TIo TeMe s3bIK 3aKOHA (DUIIOJIOTM MUIITYT MOHOrPAQMH M 3aIIUIIAIOT TOKTOPCKHE
muaccepramuu®. O 3HAYCHUM S3bIKA MMEHHO Ul YIOJIOBHOTO MpaBa TOBOPHT H3BECTHAS
MOCJIOBUIIA «KA3HUTHh HENb3sl MOMUIOBaTh». OT 3amsaTON 3aBHCHT JKWU3HB TOACYAMMOTO.
JuanekTuka OyKBBI M JyXa 3aKOHa TaKKe€ OTHOCMMa K repMeHeBTHKe. Pa3zpalaTbiBaeTcs
HOBOE  HAayyHOE€  HampaBlieHMe Ha  CThIKE  (QUIOJOTMM M IOPUCHPYJEHIMU
«}OpucnuHIrBUCTHKAY.

BeaymmM  SI3BIKOBBIM — TIPAaBMJIOM, OT COOJIOACHUS KOTOPOTO 3aBHCHT YPOBEHb
KBAJTM(UKALIMOHHBIX OLIMOOK, SBJIAETCS TpeOOBaHME OJHO3HAYHOCTH: «OJHO MOHATHE —
OJIUH TEPMHUH», «euHas TepMuHoiorus g Bcero YK». Cobmonaercs 0HO 3aKOHOAATENEM
HE Bcerja Nnpu TOM M MO0 OOBEKTHBHBIM NpuunmHaMm. Hampumep, TepMuH «ockopOieHue»
npexycMoTpeH B cT. 130 (ockopOiieHue, T.e. yHIKEHHE YeCTH U JOCTOMHCTBA JIPYToro Julla B
HEMPWINYHOHN (opme), B CT. 297 «HEYBaXKEHHE K CYIy», KOTOPOE BBIPA3UIOCh B OCKOPOICHUHN

Y4aCTHUKOB CYyJIeOHOTO pa30oupaTesibCTBa, CYJIbU, MPUCSKHOTO 3aceaTeliss Ui HHOTO JIMIA,
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YUYacCTBYIOIIETO B OTHPABICHUU NpPaBOCYAHs, U B CT. 319 — ockopOieHHe MpencTaBUTENs
BIACTU. YTNOTpeOJeH OIUH TEPMHUH «OCKOpPOJIEHHE», HO IOHATUS HE COBMAJAIOT.
PacripocTpaHeHHOE HBIHE pyrareibCTBO «KO3€» TPUMEHUTENIBHO K YacTHOMY JIMILY
HEeNPWINYHOHN (HopMoii He sBiIsieTcs U oToMy He kBanudumnupyercs o ct. 130 VK. Ipyroe
JIeNI0, KOT/Ia TaK Ha3bIBalOT YYaCTHUKOB CyJONPOU3BOACTBAa. B 3TOM ciyyae MHON 0OBEKT,
MHas OOLIeCTBEHHAsl OIIACHOCTb, M MO3TOMY COCTAaB HEYBa)KEHMsI K Cyay HaIULO. TakuMm ke
o0pa3oM cienyeT KBaIM(UIMPOBATh YHI)KEHUE JEJI0BOM peryTaluy MpeJCTaBUTEINs BIACTH.
OHO HaHOCHUT ylIepO HOPMAJbHOMY OCYILECTBIICHHIO BJIACTHBIX ITOJIHOMOYMH, HapyIas
HOPSIIOK  YIIpaBleHHA. B mociegHux 1BYX cioydasx s KBIM(UKAIUH OCKOPOJICHHUS
HEILIEH3YPHBIX BBIpaKCHUH He TpeOyercsi. OO3bIBaHUS «KO3JIOM», «OCIOM» U Jp. UMEHAMHU
JKUBOTHBIX JIOCTaTOYHO A kBanudukamuu no cr. 297 u 319 YK P®. Haepnoe, B 3THX
HOpMax IpaBHJIbHee ObUIO OBl 3amKcaTh HE «OCKOPOJICHUEY, a «HaHECeHUe yiiepoa J1enoBoi
penyTanum.

K HapymeHuro 3akoHOZaTeneM IPaBWJIa OJHO3HAYHOCTH TEPMHHOJIOTHMH, BIIEKYIIEMY
KBaJM(PHUKAIIMOHHbIE OIIMOKH CYyOBEKTHBHOI'O XapakTepa, CJledyeT OTHECTH, K Ipumepy,
TOHATHE TPYIIIbI, KOTOPOE JaeT CT. 35 u ero TpakToBKy B cT.282' YK. B O6meii uacTu
Konekca dyerko paznuuarorcs Ipynmnbl MO IMPEABAPUTENIBHOMY CrOBOPY U IPECTYITHOE
coobmectBo. B 4. 1 cr. 281! ropoputcs: «Co3gaHuEe SKCTPEMHUCTCKOTO COOOINECTBa, T.C.
OpPraHM30BaHHOM rpynnbl». CMEMMUBAIOTCA pa3HbIC BHUIBI NPECTYNHBIX rpymm. [Ipu Takmx
KOJUIM3MSIX IpUMaT JoJKeH ObITh 3a OOmieit yacthio YK.

Onnako 00s3aTeNbHBIM  TPU3HAKOM COCTaBa IPECTYIHOTO COOOINECTBA SIBISCTCS €ro
HAlIEJIEHHOCTh Ha COBEPILEHNE TSHKKUX M 0c000 THKKMX npectyruienui (ct. 210 YK). 13 Bocbmu
IICPEUNCIICHHBIX B HEM NPECTYIUICHUIN «3KCTPEMUCTCKOU HAIIPABICHHOCTI K TSHKKUM OTHOCHUTCS
JUIIb OJHO — KBAIM(HUUUPOBAHHBIA cocTaB XyiuradcrBa (4.2 cr1.213). OctanbHble
NPECTYIUICHUS! — HEOONBIION U cpeaHel TspkecTH. [IpaBuio KBamuUKALUHM TPU KOJUTU3UH
HopM OOmeit u OcobOenHol dyacteil: mpumar 3a OOmiel 4YacTeio, B JaHHOM CJIy4ae €ro
IPUMCHATh  OKa3bIBACTCS  HEBO3MOXKHBIM.  TOJIKOBAaTENIM  BBIHY)KICHBI  «HCIPABILITB
3aKOHOJATENs M yTBEPXKIATh, uTo «B HopMax cr.281' VK peus mmer o co3maHuu
OpPraHU30BaHHON I‘pyHHbI>>63. HapymieHue 3akOHOAATENIBHOM TEXHMKHM B JAHHOM CTaTbe
HauMHAeTCs ¢ ee mudpoBoro obo3HaueHus. B YK oHuM ommcanbl TO Kak 282" u 282% 10 KaK
282.1 m282.2.

HeonHO3Ha4YHBIM OKa3ajloCchb W MOHATHE «XuUleHWs». B mpumeuanun 1 k cr. 158 VK
CKa3aHo, YTO IO/ XMILEHUEM B CTaThiX Hactosuero Koaexkca noHMMaroTCs COBEPIIEHHBIE C

KOPBICTHOW IIENIBI0 TPOTHUBOIPABHBIE 0€3BO3ME3HOE M3BATHE U (WJIHM) OOpaIIeHUE YYKOTO



MMYILECTBA B MOJb3y BUHOBHOTO WJIH JIPYTUX JIML, IPUUMHUBLINE yIIepO COOCTBEHHUKY WU
WHOMY BJaJiejIbIly JaHHOTO UMYIIeCTBA. Mexay TeM cocTaB pa300si OKaHUMBAETCS C MOMEHTA
HaNaJIeHus B LEJAX XUIIEHHS, T.€. CaMO XHUIICHHE JIGKHUT 3a cOCcTaBOM pa3bos (ct. 162).
BriMorarenbcTBO OKaHUMBAETCS C MOMEHTa TpeOOBaHMSA NepeAayd Yy>XOro HMYIIECTBa,
HE3aBUCHMO OT ero peanusamud. Bcrt. 221 VK uyeTko pa3nuyaroTcss XWILEHUE U
BBIMOTaTeNLCTBO SACPHBIX MaTEPHUAJOB WIM PAJHOAKTUBHBIX BellecTB. PasnnuatoTcs Takxke
XUIIEHWE U BBIMOTATEIBCTBO OPYXKHUS, OOCMPUIIACOB, B3PHIBUATBHIX BEIIECTB M B3PBIBHBIX
YCTPOUCTB B CT. 226. OTHOBPEMEHHO MHAa4Ye KOHCTPYUPYETCS COCTAaB pa30OMHOIO XHIEHHS
opyxusi: pa30o0ii B CT. 226 — c1moco0 XUIICHUSI.

Kak BHIHO, MHOTO3HaUYHOCTh TEPMUHOB «XMILIEHHE», «BBIMOTaTEIbLCTBO», «pa3doi» He
coriacyeTcs ¢ MpU3HaHueM UX popMaMH XUIIECHHUH, KaK CKa3aHO B HA3BAaHHOM IPUMEYaHUH K
cT. 158, m orcramBaercs B pszge crareil o xumenuu. [Ipu KBanmupuKanuu XUIECHUN
IIPABONPUMEHUTETL 0OOCHOBAHHO MUCXOJUT U3 TEKCTA AUCIIO3UIIUU KOHKpEeTHON HOpMbI YK, a
HE U3 MOHATHUS XUILECHUS B mpuMeyanun. Kak mpeacraBisieTcsi, TEKCT NpUuMedaHus K cT. 158,
OTCTyNHJI OT TpaBWIa KOIU(DUKAIMHU, COTJIACHO KOTOPOMY TOHSTUSAM M TEPMUHAM,
JUCKYCCUOHHBIM B TE€OpUM M Ha npaktuke, He Mecto B YK. Ilonararo, uro nanHOe
NpUMEYaHUEe CKOPEE MOXKET CIIOCOOCTBOBATh KBATM(UKAIIMOHHBIM OIMMOKAaM, HEXENH HX
COKpAILEHUIO.

MHOT03Ha4HOCTh  (TMOJUCEMUYHOCTh)  HAOMIOAAETCI W B TEPMHUHOJOTHYECKOM
0003HAYCHUN «HACWIHS» W «Bpela 3J0pOBbIO». YMHOTpeOnstorcs o0a TepMUHA, XOTS
OUYEBHUJHO, YTO HACWIHE BCErJa NPUYMHAET BpPEI 310pOBbIO. TepMUH «HAcCWINE» B CBOIO
ouepenib chopMyaMpoBaH Mo-pa3HOMY. B OHMX CTaThsIX yTOYHEHO, YTO HACWIHWE WU BPEN
3IOPOBBIO OMACHBI JJI KU3HU U 3[I0POBBSl MOTEPIEBIIET0, B JIPYTUX YHOTPEOJIEH TepMUH
«HACUJTIE» WM «BPEA 3J0pPOBbIO» 0€3 KOHKpEeTH3allMH CTeleHU (U3MUECKOTO Bpena.
Hanpumep, B 4.2 cr. 123 npeaycMOTpeHO MPOU3BOACTBO abopTa, €CIM OHO IMOBJIEKIIO IO
HEOCTOPOKHOCTH MPUUMHEHUE TAXKKOTO Bpeda 310pOBbI0. TSKKUN Bpe 3710pOBbIO OMKCAH B
ct. 111 u moromy kBamMuKanuoHHAs OIIMOKA B JaHHOM ciydae uckitodeHa. Crates 120
pEryupyeT OTBETCTBEHHOCTh 3a MPHUHYXACHHUE K M3BATHIO OPTaHOB WM TKaHEH YeloBeka
JUIsl TPAHCIUIAHTAllMM, COBEPIIEHHOE C HACWIMEM WIM YIrpo3oil ero mpumMeHeHus. Kakoe
Hacwine wumeerca B Buay? OmpenensTh MNPUAETCS Yepe3 OLEHKY KAaTeropuu TaKoro
npuHyxaeHus. CaHKUMS TOBOPUT, YTO OHO OTHOCUTCSI KO BTOpPOIl KaTeropuu, T.e. K
MPECTyIUICHUSIM cpelHel TspkecTu. Hacunmue B BuAe MPUYMHEHUS TSHKKOTO Bpela 3J0POBBIO
OTHOCUTCSI K TpEThEM KaTeropuu, T.. TSDKKMX HpecTymuieHud. ClenoBaTesbHO, TaKoe

HacuJIM€ HC MOXCET OXBATbIBATHCA HACHUIUCM B TMPCCTYIUICHUAX BTOpOfI KaTCropuu.
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[IpuunHeHue Bpeda 3M0POBBI0 CPEAHEH TSDKECTH 03 KBATH(PHUIMPYIOMMX MPU3HAKOB
NPUHAUICKUT K TMPECTYIUICHUSAM BTOPOM KAaTErOpUHM, TaKKE€ HE MOXKET OXBaThIBAaThCS
HacwiueM 1o 4.1 cr. 120. Ocraercs, TakuM 00pa3oM, HacWiIMe B BHJE JIETKOTO Bpena
310poBbI0. Hacuinue B BuJie MPUYMHEHUS Bpea 3JI0POBBIO CPeIHEH TSHKECTH U TSHKKOTO TpU
NPUHYXICHUU K W3BATHIO OPraHOB JUJIs TPAHCIUTAHTAMK TpeOyeT KBaM(HUKAIMH 110
COBOKYITHOCTH CO CTaTbsMH OO YMBIIUICHHOM TNPUYMHEHUU Bpeda 3J0POBBIO CpelrHel
TSOKECTH U TSAKKOTO.

[To mpaBuiTy OTHO3HAYHOCTH TEPMUHOB M MOHATHI ObLTO OBI 11€ecO00pa3Hee yrnoTpeosTh
eMUHYI0 (POPMYIUPOBKY O CONPSHKCHHOCTH JISSTHUS C IPUIMHEHHUEM COOTBETCTBYIOIIETO BpeIa
3mopoBbio. B neiictByromem YK, MmockoibKy 3T0 TpeOGoBaHWE HE COOJIIOICHO, TOJIKOBATh
HA/IJISKUT UCXOJ U3 KaTETOPUIHOCTH MPECTYIUICHUs, COBEPIICHHOTO ¢ HacuiueMm. [IpaBuio
KBATU(UKAIMU: CHOCOO CO8epULeHUsI NPECYNIeHUs He MOdcem Oblmb NO Kame2opuu pagHbIM,
a mem 0Ooiee 8vliie, YeM COOMBEemMCcmayloujee HacUIbCMEEHHO cogepuiaemoe npecmynieHue.

MHOro3Ha4HOCTb, MOPOXKAAIOMIas  KBATU(DHUKAIMOHHbIE  OLIMOKH, HMEeTCs IpHU
ynoTpeOaeHuH Kogexkcom  TepMUHOB-TIOHATHIA, KOTOpBIE pa3zHooOpa3HbI 1o
rpaMMaTUYECKOMY 3HAYEHHUIO COTJIACHO CJIOBApSIM PYCCKOTO S3bIKA, ITHMOJIOTHYECKOMY, W
TOJIKOBOMY. B Takux ciydasx menecooOpa3HO m30eraTh WX YIOTPEOJICHUs B 3aKOHE, JTUOO
ynotpeOasTh B OOLIENPUHATOM cMbicie. B 3ToM oOTHomieHMH KpallHe HeyJIa4yHo
chopMyIMpOBaHBI B TOM XKe CT. 282! «OpraHuzaims SKCTPEeMHCTCKOTO COOOIIECTBa» MOTHUBBI
9KCTPEMHUCTCKUX MPECTYIJIeHUI. BriepBrie B UCTOPUH OTEUECTBEHHOTO YTOJIOBHOTO TpaBa
HA3BaHbl MOTHUBBI HJICOJIOTHYECKON M TOJIUTHYECKON HEHABUCTU WM BPAXKIbI, MOTHBBI
HEHABUCTH WU BPXKIbl B OTHONICHWH KAaKOW-THMOO CONMANbHOW Tpymmbl. Pempeccuun
CTAJIMHCKOTO pPEeXHMa BIACTH YOEAUTEIbHO TMOATBEPKAAIOT, YTO C HICOJOTUUYECKOM,
MOJUTUYECKON, COIMAbHOM  BpakIeOHOCThIO, KOTOpas HE OOBEKTHBHpOBAJIACh B
KOHKPETHBIX MPECTYIJICHUSX, HENb3s OOpPOThCS YTOJIOBHO-TIPABOBBIMU  CPEJICTBAMHU.
C aHTUrOCYITapCTBEHHOM HACOJOTHEH HAJ0 CpakaThCsl UACOTOTUUECKUMHU K€ CPEACTBAMHU, C
MOJIUTUYECKON HEHABUCTHIO — MOJIUTHYECKUMU MEPAMH, HO HE YTOJIOBHBIMU PETIPECCUSIMHU.

CoBpeMeHHOE POCCHUHCKOE OOIIECTBO PACCIOCHO MO KIaccaM W COLHUAIBHBIM TpYIIIaMm,
MO9aC AHTATOHUCTUYECKH MPOTUBOCTOSIIUM JIPYT JIPYTy 3KOHOMUYECKH, WACOJIOTUYECKH U
MOJUTHYCCKH.  AHTHKOMMYHH3M  HJICOJIOTUYECKH  MPOTUBOCTOMT  KOMMYHHCTHYCCKON
UJICOJIOTUH, TaK Ha3bIBaeMble JHOEpajbHbIC B3IJISAbI OJIMTApXOB HA pOJb TOCyAapcTBa B
SKOHOMHKE HE COBMAJAIOT C MPECTABICHUSMH «IEPKaBHUKOBY», KOTOPBIE CTOST 3a CHIBHOE
TOCyJIapCTBO BO BHYTPEHHEW W BHEIIHEW MOJUTHKE, W T.A., U T.M. Kakyi HICOJIOTHIO U
TONUTHKY HMeITH B By pedopmaropst YK PD ot 8 mexabps 2003 r., BBoas ct. 282" ? Kakyro

IAATbH Ty TYITHUKH TOX [yajgbHas TpyMa, BpakJaa M HEHABHCTh K
COLIMAIBHYIO ? Tlpec 0K€ COIIMAJIbHA, a, Bpaxaa CHaBHC



KOTOPOM MPHUCYIIA BCIKUM HOPMAaJIbHBIM OOIIIECTBY M TOCYAAPCTBY, HE TOBOPS YKE O IIPABOBOM
rocyaapctBe. Ccpuika Ha BoceMb ctaTel YK, B KOTOpBIX SKOOBI MMEETCS Takas MOTHBAIIWA,
TOJBKO TIOANT KBaTH(PHUKAIIMOHHEIE owm6oKn"?

B cocraBe «BocmpemsTcTBOBaHHWE OCYIIECTBICHHIO IIpaBa Ha CBOOOMY COBECTH U
BepoucrnoBeaanuii» cT. 148 YK HeT MOTHBa M1€0JIOTMYECKOM WM MOJIUTUYECKON HEHABUCTH.
B cocrtaBe BocnpenaTCTBOBaHUS MMPOBEICHUIO COOpaHUs, MUTHUHTA, IEMOHCTPAIIH, IECTBUS,
WK ydacTus B HUX (CT. 149) Takke OTCyTCTBYET MACOJIOTMUECKUN HITH MOJUTUIECKUIT MOTHUB.
3nech MOTHB TpPEHEOPEKEHUS IODKHOCTHBIM JIMIIOM TrapaHTUpoBaHHOTO KoHcTHTyImei
mpaBa TpaxkJaH Ha CBOOOAYy COOpaHHi, MUTUHTOB W mp. MOTHB B JIaHHOM COCTaBE€ HE
ABJISIETCS €ro 00s3aTeIbHBIM 3JIEMEHTOM U IOTOMY BOOOIIE HE TOJKEH YCTaHABIMBATHCS MpU
KBaJTU(DUKALIUU.

MotuB xynuranctsa (ct. 213 YK) — nHeyBaxkenue k oOmectBy. Hukakoil uaeonoruu u
MOJIMTUKU B HEM HeT. [lo Takum ke XyJWraHCKUM MOTHBaM COBEpPIIACTCS BaHAAIN3M,
Pa3HOBUJHOCTh XYJINTAHCTBA, KOIJAA OCKBEPHSIOTCS 3[aHUS WIM HAANHUCSIMU IOPTUTCA
MMYIIECTBO HAa OOIIECTBEHHOM TPAHCIOPTE WM B WHBIX OOIIECTBEHHBIX MecTaX. MckaTh
UJICOJIOTUUECKUE WIM TOJIUTHYECKUE MOTHBBI B XYJUTAHCTBE, MpPU3HABas UX TEM CaMbIM
SKCTPEMHUCTCKUMU TIPECTYIUICHUSAMH, — OYEBHUAHAS 3aKOHOJATeNbHAs OLIMOKa, KOTOpas
MOJKET TOJIBKO MOPOJUTH COOTBETCTBYIOIIUE KBATHU(PUKAIIMOHHBIE OUTHOKH.

YHUYTOXKEHHE WM TOBPESXKICHUE NaMSATHUKOB HWCTOPHM W KYyJIbTyphl (cT.243) —
XyJIUTaHCKMM  BaHJaduM3M C  COOTBETCTBYIOUIEHM  MoTuBanuen. Mueonornueckui,
MOJIUTUYECKUI U MHOW MOTUBBI B 9TOM COCTaBE HE SIBISICTCS 00s3aTEIbHBIM DIIEMEHTOM W
MOTOMY HE yYacCTBYET B KBATH(DHUKAITHH.

AHaNOruyHoOe MOJIOKEHHE ¢ KBajdu(uKalued HaJIpyraTelbCTBa HaJa TElIaMH yMEpIINX U
MEeCTaMH MX 3aXOpoHeHu# (cT.244). MoTuB B KayecTBe O0S3aTEIBHOTO 3JIEMEHTa COCTaBa
3aKOHOM He TpeaycMoTpeH. [IpenmaraTte mpaBopUMEHHTENIO, YTOOBI OH, CMOTPS Ha CT. 282!,
3TOT MOTHUB YCTaHABIIMBAJ HE3aKOHHO.

Hakonen, ct1.282 «Bo30yxkneHue HEHaBUCTH JHOO BpaXIbl, a pPABHO YHIKCHHE
YeJI0BEUYECKOr0 JOCTOMHCTBA» MOTHBALIMEW CUMTAET PACOBYIO, IMOJIOBYIO, HAIIMOHAJIBHYIO,
PENUTHO3HYI0, COIMAIBHYIO BPAXKIY W HEHABUCTh. JDTU MOTHBBI AyOJIMPYIOT aHAJIOTHYHBIC
motuBel 1o cr. 282", TIpaBmmbHO KBanu(HUIMPOBATh CIEAyeT TOIbKO mo cT. 282 YK 6Ge3
cchUTKH Ha cT. 282"

CII0BOM, BO BCEX BOCHMH MPECTYIUICHHSX, IEPEUMCICHHBIX B CT. 282! cOGCTBEHHBIE

MOTHUBBI Kak oOs3arenbHble JTHOO (haKyJIbTaTUBHBIE 3JEMEHTHl COCTaBOB. TpeOoBaHue

4 Crates 29 Koncrurynmum P® Thmacur: «...KakAplii BIpaBe MCKaTh, IOJNydaTh, IEpEaBaTh U

pactpocTpaHATh HHHOPMAITHIO JTFOOBIM 3aKOHHBIM CITOCOO0OMY.



YCTaHABIMBATH Ul MX KBaTH(UKALMH CI¢ HHBIC MOTHBBI, IEpEUHCICHHBC B CT. 282"
3HAYUT Hapylath 3aKOH. COBOKYMHOCTh 3THX MPECTYIUICHHN C JEIHUEM IO CT. 282" Toxe
OTCYTCTBYET, €CJIH CIEA0BaTh NPEeANUCAHUSIM CT. 17 « COBOKYMHOCTb MPECTYIIICHUID.

Yerko chopmynupoBanueiii B YK 1996 T. mepBoil pemakuuud cOCTaB «ITyOJIHYHBIC
NpU3bIBBI K HACUJIBCTBEHHOMY W3MEHEHHMI0 KOHCTUTYIMOHHOTO CTposi Poccuiickon
Oenepanuu»y 3aMeHWIa HOBasg pemakius cT. 280 Ha  «myOnu4HBIE TPU3BIBEI K
OCYILECTBIICHUIO  3KCTPEMHUCTCKOM JAEATENbHOCTW». B mpexHedl penakiuu CTaThbs
KoppecnoHaupoBaia cT. 278 «HacuiabCTBEHHBIM 3axBaT BJIAacTM WM HACHJIbCTBEHHOE
yaepKaHue BiacTu» U CT. 279 «BoopyXeHHBI MATEX» B LEISAX CBEPKEHUS WIN
HAaCWJIbCTBEHHOTO U3MEHEHHSI KOHCTUTYIIMOHHOTO cTposi Poccuiickoit deneparumu.

beuia nmu HeoO6XomaMMOCTh B HOpMax 00 AKCTpeMU3ME B YTOIOBHOM KOJIEKCE, KOTOpas
HapylInWia MpaBWia 3aKOHOAATEIbHOW TEXHUKHM O CHUCTEMHOCTH U sicHOCTU? COCTOSIUCH
OCTpBIEC J1e0aThl MO 3aKOHOIMPOEKTY 00 skcTpeMusme B l'ocymapctBenHoit Jlyme, e moutu
IIOJIOBUHA JICTIyTaTOB IPU NEPBOM YTEHHM BBICKAa3alach NMpPOTUB M3MeHeHU B YK u nmoromy,
yto B Kozekce AOCTaTOYHO HOPM MJisl MPECIENOBaHUS TE€X, KTO FOTOBUT HACWUIbCTBEHHBIN
3axBaT BJIACTH WM MyOJIMYHO TMPHU3BIBAET K 3TOMY, M MOTOMY YTO B KPU3UCHBIX YCIIOBHUSIX
TaKHe yTrOJIOBHO-TIPABOBBIE HOPMBI MOT'YT OBITh HCIIOIH30BaHbI IPOTUB OIIO3UIINH.

MoTuUBBI UI€0JIOTUYECKON HEHABUCTH JIHOO0 BPaXKAbl PACKPHIBAIOTCS KaK «HENPUSATHE UEH,
KOTOPBIX IPUJEPKUBAIOTCS MOTEPIEBIINE. JTU UAEH MOTYT KacaThCsl Pa3JIMYHBIX CTOPOH U
HOPM COIMAILHON KU3HU 00IIEeCTBa, HAIIPUMEP, FOCYIapCTBEHHOTO YCTPONCTBA, MOJIOKEHUS B
00IIIeCTBE COMMATBHBIX TPYII, HEOOXOIUMOCTH CYIIECTBOBAHUS U JIEATEILHOCTH COLMATBHBIX
yqpemneHHﬁ“. B neicTBUTENBHOCTH 3TO HE MOTUBBI UAEOJOTMYECKON HEHABUCTH, & MOTUBBI
KPUTHUKH HEJOCTAaTKOB POCCHICKOro oOmiecTBa M rocygapctBa. Takas KpUTHKa B M300WIMU
comepxkurcs B mnociaHusx llpesugenta PD ®depepansHoMy CobOpaHuio, B €XKEroaHO
MPOBOJIUMBIX MM Tpecc-KOH(EPEHIIUIX ¢ OTBETAMU Ha BOMPOCHI poccusiH. OO HIEOTOrHUECKIX
Oartanmusix Ha 3acemaHusx [oCIymbl HarJisiTHO TOBOPSIT CTEHOTpAMMBI €€ 3acelaHuii, B
YaCTHOCTH TpHu o0cy kieHuu Bonpoca o paruduxanymu Konsernmmu OOH npotus Koppynuﬂn66.
VYmectHo wHamomHuTh, uYro B 19851. B YK PC®CP Oblma BKIIOYEHAa CT. 1391,
YCTaHABIIMBAIOIIAsA OTBETCTBEHHOCTh 3a IMIpPEClieIOBaHME 3a KpUTHUKYy. OHa TOYTH He
npuMersuIach (¢ 1990 mo 1995 r. — Beero 6 yronoBHBIX JeiT) U BCKope Oblia oTMeHeHa®' .

[To moemy riybokoMmy yOeXIeHHIO, BCSKas WACOJIOTHM3AlUs U MOJUTHU3ALUS YTOJIOBHOTO

3aKOHa, a TCM Ooitee KOHBIOHKTYPHOTO CBOﬁCTBa, HEAOITyCTUMaA. 9T0 HapymaeT HereHO)KHLIﬁ

5 Twonun B. Ykas. cou. C. 53.
5 Crenorpamma 3acenanns 17 despans 2006 r. Ne 147 (861). C. 9-16.
7 Cm. noapo6ree: Kyopssyes B.H. CBo6oaa ciosa. M., 2006.



MEXIYHapOAHO-TIPABOBOM M KOHCTUTYLIMOHHBIM NPUHIMII 3aKOHHOCTH O HEHaKa3yeMOCTH
yOexaeHuil. OTo CHocoOCTBYET yXOQy OT OTBETCTBEHHOCTH KpPYIHBIX SKOHOMMYECKHX
NPECTYIHUKOB O] TPEJIOTOM MpecieI0BaHMs UX IO MOJUTHYeCKUM MoTHBaM. [lonutuueckue
U HUJEOJIOTMYECKHME MOTHUBBI HE HOCST YroOJIOBHO-NPaBOBOIo xapakrepa. Heyxxenu ucrtopus c
penpeccusimu  1930-1950-x togoB B CCCP 3a KOHTppEBONIOIMOHHYIO, a TIO3KE 3a
AQHTUCOBETCKYIO aruTaIyio W Tporarasmy (CT. 58! VK PCOCP 1926 . u cr. 70 YK PCOCP
1960 r.) Huemy He Hayuuna?

W 4ro mokaszaTenbHO, UMEHHO IPECIOBYTHIE MICOJIOTMUYECKUE M MOIUTHUYECKUE MOTUBBI
MOJIBUTIIN pa3pabOTYMKOB HA MPOEKTUPOBAHHE 3aKOHOB 00 yTOJIOBHON OTBETCTBEHHOCTH 32
sKcTpeMu3M. KpaTkuii 3KCKypc B HOBEWIIYIO MCTOPHUIO 3aKOHOB, KOTOpble BHecau B YK
HOBblE€ BHJbl TPECTYIUIGHUH C  «COCTaBaMH-HAIPaBICHHOCTW» IOMOXXET YSACHHUTH
KBaJTM(PHUKAINIO TAKUX MPECTYIIIICHUH.

I'maBHBIN pa3paboTUUK NMpoEeKTa KPUMHUHAIU3ALUU SKCTpeMr3Ma U momMoutHuk Ilpesunenra
b.H. Enpriuna monutonor M.A. KpacHoB mybnuyHo B «Poccuiickoii razete» OTKpOBEHHHYA:
«IIpobnemoii skcTpemMu3Ma s Hayanl 3aHuUMarbes B 1991 r., korma ObuUIM MHULIMHMPOBAHBI
NUCbMO, a 3aTeéM BCTpeya Tpymnmnsl uHTeureHiuuu kK I[lpesunpenty Enpumny o6 yrpose
¢damm3zmMa W BOOOIIE MOTUTHYECKOTO dKcTpemusma B Poccum. B despane 1995 1. mens
Ha3zHauWIM nomoIinHukoM Ilpesnaenra. M npakTuuecku nepsas KpynHas 3ajada Obula TaKOBa
— HOJTrOTOBUTh yKa3 O IMPOTHBOACHCTBUU MOJIUTHYECKOMY 3KCTpeMHU3My». Kak m3BecTHO,
Vka3 Ilpesugenra Ne 1400 o 3ampere KommyHuctuueckoit maptum Poccum Obul mpu3HaH
KoncruryunonnsiM Cynom B 1993 1. aHTHKOHCTHTYIIMOHHBIM. 4 OKTSOpsl TOro ke roja
nonsepres paccrpeny Bepxosueiii CoBer PCOCP, 3acenaBummii B 31anun BC. 3atem cHAT ¢
nocta [Ipencenarens Koncrurynuonnoro Cyna B. /1. 30pbkuH.

«Korna s nmoceinan I'eHepaibHOMY MPOKYPOPY BBIACPKKH M3 BBICTYIUICHHUS 3I0TaHOBA Ha
IV cbe3ne KITP®, — noBectByeT nanee M. KpacHoB, — rze, Ha MOW B3IUIsJ, COACPKATUCH
IUI0XO 3aMacKUPOBAaHHBIE MPU3BIBBI K BOOPYKEHHOMY CBEP’KEHHUIO CYIIECTBYIOLIETO PEXUMA,
HEU3MEHHO CJIEZIOBAIM OTBETHI, YTO Mbl, J€, HE HaXOIUM 3/IeCb HHKAaKOro COCTaBa
npecTyruieHus. J[pa pexxnma — (hanmcTCKuil 1 KOMMYHUCTUYECKUNH — MPaKTUYECKU OJTHO U
to ke. Ho mo c¢ammsmy ectp HiopHOeprckue AOKyMEHTHI, a MO KOMMYHHU3MY TaKHX
JIOKYMEHTOB HET.

..., cnasa bory, 4To Bcies 3a 3TUM 3aKOHOM BHECIIM U3MEHEHUA U fomnoaHeHus B YK.

...TOTOB OTHATH XKM3HB 3a TO, YTOOBI HEKOTOPBIC 6321A0bI ObLIU HAKA3AHIY" (KypCHB
Moi. — H.K).

IIpeacemarens Komurera 1o rpaxaaHCKOMy, IPOLECCYAIbBHOMY M YIOJOBHOMY



3akoHonarenscTBy l'ocaymsl I1.B. KpameHMHHUKOB yCMOTpENn IOCTOMHCTBA YI'OJIOBHOI'O
3aKOHa 00 SKCTpeMH3ME B TOM, YTO «IKCTPEMHUCTbl — €Illeé HE COBEpPUIMIHA, a TOJHKO
BO3HAMEPUIUCL COBepUUMb TIONOOHOE MIESHHE — JMO Yoie COCMA8 NpecmynieHus»’
(xypcus moit — H.K).

YT0n0BHYI0 OTBETCTBEHHOCTb 3a B3IJIS/Ibl U HAMEPEHHSI OTCTauBAIOT IOKTOPA FOPUANYECKUX
HayK, OTJIMYHO OCBEAOMJICHHBIC, YTO €€ JIPEBHEPUMCKOE IPaBO MPOBO3IJIALIAIIO:
«cogitationis poenam nemo patitur» («MBICTIH HE HaKa3yeMbl»). AHTHKOHCTHUTYIIHOHHOCTh
MPUBEICHHBIX JOBOJOB U BbIBOJOB oueBUHA. Ctarhst 13 Konctutyuuu P® ycranaBnmuBaer:
«1. B Poccuiickoii ®enepanyi TpU3HAETCS HAEOJIOTHYecKoe MHOroooOpasme. 2. Hwukakas
U7ICOJIOTHS HE MOXKET YCTaHABIIMBATLCS B KAUECTBE TOCYJapCTBEHHOM MM o0s3atenbHOM. 3. B
Poccuiickoit ®denepanun TpU3HAETCS MOIUTUYECKOE MHOrooOpasne, MHOTOMApTHHHOCTHY.
Yacts | ct. 29 racut: «Kaxxgomy rapantupyercs cBo00Ja MBICIH U CIIOBY, 4. 3 — «HukTo He
MOXeET OBITh MPHHY>KACH K BRIPAKEHHIO CBOUX MHEHUH 1 YOKICHHI HITH OTKA3y OT HUX).

Mexny TeM KBadU(pHUKAMOHHBIX MpoOsieM NpuOaBUIOCH TMOCie MPUHITUS 27 UIOS
2006 r. ®3 «O BHecenun wusMeHeHudd B crtatbM 1 u 15 ®enepanbHoro 3akoHa “O
MPOTUBOJICUCTBUM  SKCTPEMHUCTCKON  JIeATeNbHOCTH ». K = 3KCTPEeMUCTCKUM  OTHECEHBI
JOKYMEHTBI, TpeIHAa3HAYCHHBIE [UIS OOHApOJOBaHUs, JMOO wWHpOpMAIMSA HA JPYTHX
HOCHUTENISIX: a) MPHU3bIBAIOIINE K OCYIIECTBICHUIO SKCTPEMHCTCKOW JESITEIbHOCTH; O)
00OCHOBBIBAIOIIME WM OINpPAaBIbIBAIOIINE HEOOXOJUMOCTh TaKOH AESITENbHOCTH; B) TPYAbI
PYKOBOIMTENEH HAIMOHAI-COIMAIMCTUYECKOH pabodeit maptum ['epmanuu, ¢ammcTckon
naptun Wtanuu; 1) 0OOCHOBBIBAaIOIIME JMOO ONpPaBIBIBAIONIME MPAKTUKY COBEPLICHHUS
BOCHHBIX WJIM UHBIX MIPECTYIUICHNH, HAIIPABJIECHHBIX Ha MOJHOE WM YaCTUYHOE YHUUYTOKEHUE
A3THUYECKOM, COIMAIIbHOM, PACOBOM, HAIIMOHAIBHON WJIU PEJUTHO3HOMN TPYIIIIHI.

B wutone 2006 r. yuensie MucTturyTa commonorun PAH mpoBenu ompoc poccusH 00
OKCTpemMH3Me. Pe3ynbTarel MOKaszajaw, YTO TMpPH3HAK OHKCTpeMH3Ma s OOJbIIMHCTBA
PECTIOH/IEHTOB — BelIb MAJOMOHATHAA. HecMOTpsi Ha aKTHMBHOE MYyCCHpPOBaHHE MPOOIEMBI
skctpeMusMa B CMMU, axuoraxx BOKpyr 3Toil TeMaTuku, 80% pecrnoHAEHTOB YBEPEHBI, YTO
MPUXO0JI SKCTPEMHUCTOB WM ¢amuctoB K Bractu B Poccun HeBo3moskeH. Ilpu stom 52% —
IPU3HAJINCH, YTO TOYHOIO ONPENENICHUs IKCTpEMH3Ma JaTb HE MOryT, 38% — Kakue-To
3HaHus nposBuwiIH, 10% y3Hamu 00 SKCTpEeMU3ME TPU OMPOCeE.

CrienmanucThl TOXKE K COTJIACHIO HE IpUIIIN, ITOJHUTOJOTW HA3bIBAKOT «3KCTPEMHU3MOM)»

68 Jkcrpemusm o BoctpeGoBanus // Poccuiickas rasera. 2003. 1 okT.
5 Poccmiickas razera. 2002. 30 urons; cm. moapobHee: Kysueyoea H.@. Hayka poCCHICKOTO YroJOBHOTO
npaBa W 3aKOHOTBOPYECTBO (HCTOPHKO-CPAaBHHUTENBHBIH 04epk)// YueHsbie-topuctel MI'Y o coBpeMeHHOM

npase. M., 2005.



MPUBEPKCHHOCTh K KpaHUM B3TJSaM B TOJUTHKE, TMPABOBEIbl — MOJIUTHYECKU
MOTHMBUPOBAaHHOMY Hacwinio. [Ipy Takoil mecTpoTe MHEHMH TpakIaHe PYKOBOACTBYIOTCS
«COOCTBEHHOW JIOTUKON W 3[paBbIM CMBICIIOMY». 3aKOHOJATENbHAs TEXHUKA HE JOIMyCKaeT
BKIIIOUEHUSI B KOJIEKCHI CTOJIb HESICHBIX TEPMHUHOB WM MOHITHIA. OHH CITOCOOHBI MPUBECTH K
KBaJTM(PUKAIIMOHHBIM OIINOKaM.

Bcs Hamexxna Ha MyIpoCcTh POCCHIMCKOTO mpaBonpuMeHutensi. He Oynmer oH, Kak
MOKa3bIBaeT MPAKTHKA, KBATU(PUIIMPOBATH XyJIUTAHCKUE BBIXOJIKH MOJOJBIX HAIIOOJIOB, APaKy
YJICHOB MOJIOACKHBIX OOBEIUHEHUI Pa3HBIX WIACOJOTHYECKUX M MOJTUTHUYECKUX yOexaeHUU
KaK y9acTHe B DKCTPEMHCTCKOM COOOIIECTBE. AJIMHUHUCTPATUBHBIM MPOCTYIKOM 110 CT. 20.3
KoAIl P® npusnaercs «JlemoHcTpanus GarmmcTCKONH aTpUOYTUKH WIIHM CHMBOJIMKH B IIEJIAX
npomnaranjpl TakoW aTpUOYTHKH WM CHUMBOJUKW». KBamudukaius mpecTymieHud I0oJDKHA
CJIeIOBaTh 3aKOHY, KaKoe Obl IaBlieHUE Ha MPABONPUMEHUTENSI HE OKa3bIBAJIHU MOJUTOJIOTH U
CMU.

Bnpouem, corpymaukam CMMU Ttenepsr He mo3zaBumyerib. MM Obl pa3oOpaThCsi BHYTPH
CBOET0 JKYPHAIHMCTCKOTO COOOIIECTBA € TOHHMMaHUWeM JOMmojHeHwi K cT. 15 ®d3 «O
MPOTUBOJICUCTBUM 3KCTPEMHUCTCKON JAESITENBHOCTU». A TPENNUCAHHE >KECTKOoe: «ABTOpP
MeYaTHBIX, AayJIuo-, ayJUOBU3yaJIbHBIX W  HMHBIX MaTepHalioB  (IIPOU3BEICHUN),
NpeIHa3HAaYeHHBIX JUIsl MyOJIMYHOTO HCIOJBb30BAaHUS W COJEpKalIMX XOTS Obl OJUH U3
MIPU3HAKOB, MPEyCMOTPEHHBIX CT. 1 HacTosmero @eaepanbHOro 3aK0Ha, IPU3HAETCA JIULIOM,
OCYILECTBISIIOIIMM ~ JKCTPEMUCTCKYIO  AESATENbHOCTb, M  HECET OTBETCTBEHHOCTh B
YCTAaHOBJICHHOM 3aKOHOJAaTeNbCcTBOM Poccuiickoit denepanuu mopsiake». Hemerko Oyper
«OKYPHATUCTAM-3KCTPEMHUCTaM» HAUTH HOPMBI, «yCTAaHOBJICHHBIE 3aKOHOATEIIHCTBOM PD)).

MoTHB Kak 3JIEeMEHT COCTaBa y4acTBYET B KBIM(UKAIIMK MPECTYIIEHUN UCKITIOYUTEIBHO
B ClOydyasx YyKa3zaHus Ha Hero B jgucno3unusx HopM YK Kak o6sa3amenvHbix.
@DaxybTaTUBHBINA, HE OO0O3HAYEHHBIH B JUCIO3UIUSX YTOJOBHO-TIPABOBBIX HOPM MOTHB
MOXXET YYMTHIBATHCS JIMIIb MPH WHIWBHUIyATH3allMd HaKa3aHUS B KAdyeCTBE OTATYAIOIIETO
a0 cMmsryarouiero ooctoarenbeTsa. M 3o npaBuiio kBanupuKanuy He JOHKHO HapyIIaThes
U3-3a OIKOOK 3aKOHOAATENS B (OPMYITHPOBAHUH «IKCTPEMHUCTCKUX)» HOPM.

Ommbo4HbIe UEOTOTO-MTOJUTUIECKIE MOTHBBI, BHECEHHBIE B YK, HE YKPETIISIOT TOBOIBI
psna uccienoBaTeliel 0 TOM, YTO Teleph Mocie ux nospiaeHus B Koxekce MOXXHO NpU3HATH
CyIIECTBOBAaHUE TMOJUTHYECKOW MpecTymHocTd. B ®denepasbHOM 3akoHE OT 25 OKTAOPS
1999 r. «O parudpukanun EBponeiickuii KoHBeHIMHM O B3auMHOM NpaBOBOIl MOMOIIM IO
YTOJIOBHBIM JIeJlaM U 3aKOHOJATEJIbHBIX MPOTOKOJIOB K HEM» mpu noianucanun KoHBeHuu
ropopuiock: «Poccuii-ckass @enepannsi UICXOAUT U3 TOrO MOHUMAHMS, YTO 3aKOHOAATEIBCTBO

Poccuiickoit @enepanivii HE CONEPIKUT MOHATHS «IOJUTHYECKHE MPECTYIICHUs». B ciyyasx



NPy pelIeHrH BOIpoca 00 OKa3zaHWM MpaBoBoil momomu Poccuiickas @enepanus He Oyaer
paccMaTpuBaTh B Ka4ECTBE «IOJUTHYECKUX NPECTYIUICHUI) WM NPECTYIJICHUM, CBA3aHHBIX
C MOJINTUYECKUMHU MPECTYIUIEHUAMH, B YACTHOCTH, CIEAYIOIINE NesHus». Jlanee mpuBoIUTCS
nepevyeHb MPEeCTyIUICHUH MPOTUB MHpa U O€30MaCHOCTH YeNIOBEUEeCTBAa, 3aXBaT BO3IYIIHBIX
CyJlOB, MpPECTYIUICHUH MNPOTUB JIMI, MOJb3YIOMIMXCS MEXKAYHApOJHOW 3allUTOM, 3axBaT
3aJI0’)KHUKOB, MPECTYIUICHHH, CBS3aHHBIX C MWCIIOJIB30BAHMEM SACPHBIX MAaTEpHANIOB, C
HE3aKOHHBIM 00OpOTOM HApKOTHYECKHUX CPEJICTB M ICHUXOTPOIHBIX BELIECTB, HHBIX
CPaBHMMBIX HPECTYIUIEHUH, MpPELyCMOTPEHHBIX B MHOTOCTOPOHHMX MEKIYHApOIHBIX
JIOTOBOPAX, YYaCTHUKOM KOTOpPBIX sBiseTcs Poccuiickas @enepannsd. Bee 3tu npectyreHus
HE MPU3HAIOTCS MOJIUTHYECCKUMMU.

IToMMMO aHTMKOHCTUTYLMOHHOCTH KPMMMHAIU3ALUU UACOJIOTMYECKUX U IMOJUTHYECKHUX
MOTHBOB UX MPAKTUYECKU TPYAHO 10Ka3aTh yTOJIOBHO-NIPOLIECCYAIbHBIMHU CPEACTBAMHM.

Wneonoruzanus ¥ NOIUTH3ALUS YTOJIOBHOTO 3aKOHOAATEILCTBA IPOTUBOPEUUT MPUHIIUITY
3aKOHHOCTH. X CyOBEKTHMBHOE TOJKOBaHME HENU30€KHO MHOXHUT KBalIU(PUKALMOHHBIE
omnOku, nosToMy YK Hemb3sl TOMONHATE HOPMaMU ¢ MHOTO3HAYHO MJI€OJIOTM3UPOBAHHBIMU
WM TIOJIMTU3UPOBAHHBIMHU IIPU3HAKAMHU COCTAaBOB IIPECTYIUIEHUN. Tak, cratbs B «Poccuiickon
razere» OT 17 oktsiOpss 2004 1., o3armaBineHHass «OgHU TIOJI KyCT, APYTrde B OQUCH,
HOCTyXKHJIa TIOBOJOM BO30Y)XIEHMsS YIrOJIOBHOIO [ejla IpPOTHB IOPUCKOHCYJIbTA U
penuruo3Horo Aestens B r. Hanpunke P. Haxymea. On BmecTe ¢ npyrumu Boictynain B CMU
u UVHTepHeTe B 3amuTy OOEBHKOB, NPHU3BIBAJI MOJIOJEKb «OOpPOTHCS C JAMKTATOPCKOU
BiacTeion. [Ipokyparypa Kabapnuno-bankapckoit PecyOnuku Bo3Oynuia €10 1mno craTtbe o
teppopusme. CaM MOJCIEACTBEHHBIM CKPBUICS IOCIE IEPBOrO JOINpoca Ciel0BaTeNsIMU
V®CE KBP. IIpexne B cymax PecnyOnuku nema O BIOXHOBHTENSAX, HICOJOTaxX U
3alIUTHUKAaX OOEBUKOB HE MPOXOAMIH, sIKOObI, M3-3a mpobenoB B YK. HeobGocHoBaHHO
HEKOTOpBIE IOPUCTHI IIpeaaraloT BHeCTH B YK cTaThlo, IpeayCcMaTpUBAIOLIYI0 YTOJIOBHYIO
OTBETCTBEHHOCTh 3a CEmapaTu3M M MpHU3bIBBI K BbIXOAY U3 cocraBa denepaumu. OnHako
BBOJMTH TAKYIO CTaTbhIO HEJIb3s BBUIY AHTHUKOHCTUTYLIMOHHOCTH U HEACHOCTH KaK YIOJIOBHO-
npaBoBoro tepmuHa. [Ipu3biBBI K BbIXOQY U3 coctaBa Poccuiickoir @Penepauuu He
npotuBopedar cT. 5 KoHCTuTy1uu o npaBe HapoJ0B Ha CaMOOIIPEIECTICHHE.

29 mronss 2006 r. Becrymun B cuiny D3 «O BHECEHWM W3MEHEHHMM B OTIEIbHBIC
3aKoHoJaTeapHble akThl Poccuiickoii ®denepanu B CBA3M ¢ NpuHsATHEM DeaepaibHOTO
3akoHa «O patuduxannn Konsenuuu Coera EBpombl 0 mpeaynpexaeHUN TeppopusMa» U

®enepanbHoro 3akona «O mpoTHBOAeiicTBMM TeppopusMy». On BHec B YK cr.205°
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«IlyOnuuHble TpPU3BIBBI K OCYIIECTBICHUIO TEPPOPUCTHUYECKON NEATENbHOCTH WU
onpaBlIaHUI0 TeppopusMa». HaubomblIyl0 CI0KHOCTH MPEACTABIAET KBATH(PHUKAIUSL
My GIIMYHOro OoNpaBaaHus TeppopusMa. [Ipumeuane k cr. 205° rmacut: «B HacTosmeii craTbe
10J] IMyOJUYHBIM OTIPaBAaHUEM TEPPOPU3MA ITOHUMAETCS MyOJIMYHOE 3asiBIICHHE O MPU3HAHUU
UACOJOTMM W TPAKTUKH TEppopu3Ma IMpPaBHWIbHBIMHM, HYKIAIOUIUMHCS B MOJIEPKKE U
nonpaxkanum». W, TeM He MeHee, KBanu(UKalMi COCTaBa «OIpaBAaHHE TEPPOPUIMA»
notpedyeT OT MpaBONPUMEHHUTENEH OIUTENBHOCTH, NOa0bl HE CMEIIMBaTh IyOIUYHOE
ONpaBJaHUE TEPPOPU3MA C IIPONOBEABIBAHUEM HCIAMHCTCKMX BEPOYUYEHUH, KOTOpBIE B
IPUHLINIE UCKIIOYAIOT MPUMEHEHUE HACUIINS, C MyOJIMYHBIM BBIPaKEHHUEM CBOUX MHEHUU U
yoexxaenuii. O01IecTBeHHas OMACHOCTh AESIHUS, KaK CIEeIYeT U3 MPUMEYaHUs, 3aKII0UaeTCs B
MICUXUYECKOM BO3JICHCTBUU Ha JIMIl C LENbI0 MPUBJICUCHUS HMX K OKA3aHHUIO ITOMOIIU
TEPpOpUCTAM U K YYacTHI0 B TEPPOPUCTHUECKHMX akTax. Hopma He JOKHA CIIy>KUTh
CPEJICTBOM PEIICHUS T€X UM MUHBIX MOJIUTUKO-UIC0JIOTUYECKUX KOH(DIUKTOB.

3HAYUMBIM ISl KBaJTU(PHUKAUU TPECTYIUICHUH SBISIETCS 3aKOHOAATENbHO-TEXHUUECKOE
npaBuio o cucmemHocmu YK, B 4aCTHOCTH, pyopuxayuu u yugpogom o00603HaAYeHUU e20
HopM. YTOJOBHBIA Konekc P® BHauaje meperiesl Ha COBPEMEHHYIO CHCTEMY LU(PPOBOTO
0003HaueHus craTeil. BMecTo 3HaKOB, CTOSAIIMX CIIpaBa HaJl HOMEPOM CTaThH, MIOCJIE TOUKH 32
OCHOBHBIM HOMEpOM cTaBstcs 1udpsl 1, 2, 3 u t.n. Hampumep, 141.1, 199.2 u t.1. OgHako
BBIZICP)KUBACTCS €IMHCTBO (popMysMpoBaHHBIX HOMepoB ctatel YK He Bcerma. [IpunsTeie B
uione 2006 T. HOBbIE CTAaThH TO-TPEKHEMY OOO3HAYEHBI 3HAYKAMH CBEpXy: cT. 205
«CopeiicTBUE TEPPOPUCTUUECKON ACSATEINBHOCTUY», CT. 205° «[lyOnuuHble TPHU3BIBBI K
OCYUIECTBJICHUIO  TEPPOPUCTHYECKON  JEATENIbHOCTM  WIM  IyOJMYHOE  OMNpaBllaHue
teppopusma». Ilo cocrosamio Ha 1 centsiOops 2006rT. YK BepHylcs K TpexHEMY
0003HAYECHHIO CTaTeil co 3HAUYKamMH HaJ HUMHU. [IOHATHO, YTO MPaBUILHON KBaTU(UKAIINH,
KOTOpasi 3aBEpIIAETCS yKa3aHUSMU Ha YrOJOBHO-IIPABOBBIE HOPMBI, TaKasl «IMOJBHIKHOCTbH)
PPOBOro 0003HAYCHHS CTaTEH HE CIOCOOCTBYET.

KBanudunupoBanusie 1 0c000 KBAIM(PHUITUPOBAHHBIC COCTABBI KPaKu CHOPMYITUPOBAHBI B
coueTaHuu IMPPoOBOro M OykBeHHOro oOo3HaueHWi. B cT. 158 B wacTsax crareu ermne
NepeUMCIICHbl AIbTEPHATHBHBIE BUIBI Kpax. Bompoc kBaiupukanuu: BO3MOXHA JIH
COBOKYITHOCTh IPOCTBIX U KBaJIHU(QHUIMPOBAHHBIX COCTABOB, €CJIM OHU ONHMCAHBl B Pa3HBIX
4acTsx CT. 158 WK B OIHOM YacTH, HO alIbTEPHATUBHO?

Hewactelii Bua pyOpuKalnuu yrojJOBHO-TIPABOBBIX HOPM, KOT/Ia HCIIONB3YIOTCS TOJBKO
OykBbl. Tak ckoHCTpyHupoBaHa 4.2 cT. 105 0 kBanuduUUpOBaHHBIX cocTaBax yOuiicTBa:
ynotpe0iaeHsl OyKBbI OT «a» A0 «M». [lo3unus 3akoHOgaTeNs NpU KOHCTPYUPOBAHUN TAaHHOU

cTaTby MOHATHA. KBanmuuuupoBaHHBIX BUAOB yOWUNCTBA MHOIO, pa3OMBaTh MX MO YaCTAM,



KaK 3TO ClIeIaHO B OOJbIIMHCTBE cTaTell YK, rpoMO31IKO ¥ HEPUBBIYHO.

Bo u3bexanne KBaau(UKALMOHHBIX OMIMOOK MPAaBONPUMEHUTENIO MPUXOAUTCS pelaTh
BONPOC O PA3rPaHUYEHUH COBOKYMHOCTH KBIM(UIMPOBAHHBIX COCTAaBOB YyOuiicTBa ¢
QIbTEPHATUBHBIMH WX BUJAMH, 0003HAYCHHBIMH OJTHOW OYKBOIA.

Bo3nukaer KBamM(HUKAIMOHHBI BOMPOC: CKOJIBKO COCTaBOB TIPECTYIUIGHHH B 4. 2
ct. 105 YK? Ecnu cumrare mo OykBam, To 12. Ho 3T0 HETOYHO, Tak Kak psl OyKBEHHBIX
0003HaueHM OXBATHIBAET HE OJIMH, a JABa WM Oojee cocTaBoB. Tak, I. «K» MpeaycMaTpuBaeT
youiictBo: 1) ¢ 1enpl0 CKPBITh JAPYroe NpecTyIUIeHHe; 2) ¢ IeNbl0 OOJIerdYuTh €ro
COBEpUICHHE; 3) CONPSIKEHHOE C M3HACWIIOBaHUEM; 4) CONPSHKEHHOE C HAaCUJIbCTBEHHBIMU
JEUCTBUSMH CEKCyalIbHOTO Xapakrepa. Eciu Ob1 BMecTO OyKB CTOSUIM YacTH, a 4acTH BCerja
IpPENoNaraloT CaMOCTOATENbHBIM COCTaB € COOCTBEHHBIMHM CAHKIUSAMM, HE ObUIO Obl
TpyAHOCTeH ¢ KBanudukanuedr Bcex BUAOB YyOuiictBa mo coBokynmHocTH. Ho Ttorma
KBaJM(HUKANS IO COBOKYITHOCTH MOKAKETCS U3JUIITHE TPOMO3IKOM.

Brixoa u3 nosioxkeHus: HEKOTOPbIE UCCIEA0BATENN BUAAT B pa3rpynnupoBaHuu 4. 2 ct. 105
Ha TPU YacTH, B KaXJIOM M3 HUX NPEAyCMOTPETh HECKOJIbKO OYKBEHHO OOO3HAYEHHBIX
KBaJM(PHUIMPOBAHHBIX COCTABOB yOMiicTBa. B TakoMm ciy4yae KBamu(HUKaIMs 110 COCTaBaM IO
gacTsM  OyJdeT  pacCMaTpHBaThCs — KaK  COBOKYIHOCTH '.  IIPHMEHHTENBHO K
KBaJIM(ULIMPOBAHHBIM COCTaBaM yOMiicTBa POOJIEM ¢ Ha3HAYEHUEM HaKa3aHHs HE OKaXKeTcCs,
100 OHM B JAHHOW HOpPME MaKCHUMaJIbHbIC. [[71s1 HOpM kK€ C aHAJOTUYHOM KOHCTPYKITHEH,
Hampumep, cT. 111 — yMblllIeHHOe NPUYMHEHHE TSHKKOTO Bpeda 310poBblO, CT. 112 —
YMBILUIEHHOE NPUYUHEHUE CPEJHEN TSKECTH BpeAa 3I0pOBBIO M JIPYTMX CTaTel BOIPOC O
KBaJTM(HUKAINN TIPEITyCMOTPEHHBIX B OYKBEHHBIX IMYHKTaX YacTe CTaTeil pemMTh HE Tak
IIPOCTO.

bykBeHHast pyOpuKanys HOpMbI HE JOJKHA 3aTEMHATH IJIaBHBIM BONPOC KBATU(HUKALIMU:
IIPEyCMOTPEHHBIE B HUX COCTaBbl CAMOCTOSITENBHBI, WM OHM SIBIISIFOTCSI aJIbTEPHATHBHBIMU
KBATM(PHUIUPYIOUIMMHA DJIEMEHTAaMH COCTaBOB, HE MMEIONIMX CTaTyca CaMOCTOSITEIbHBIX
cocTtaBoB. OIHAKO anbTEPHATHMBHOCTH IPENIOJAracT PaBHOXAPAKTEPHBIE IO COACPKAHHIO
3JIEMEHTHI COCTaBOB, YEro HET B Ha3BaHHBIX HOpMax. Ecau Obl npu pyOpukamuu HopM YK
BBIJICPKUBAJIOCH  €IUHCTBO, TO KAXAbI COCTaB TpECTyIUIeHUs (OpMYIHpPOBAICS B
CaMOCTOSITENIbHOM 4YacTH ¢ COOTBETCTBYMOLIEH caHkiuei. Ho omsith Bo3HMKaeT mpobiiema
rpoMo3aKocTu. Pemenue mpencraBisieTcs B TOM, 4TOOBI paccMaTpuBaTh KaKAbI COCTaB
IOpecTyIUIeHusi, o0O3HaueH JM OH B YacTM WM IHYHKTEe, B TOM 4ucie OyKBamu,
coJepxarenbHo, a He 1o uudpoBoil nmMbo OykBeHHOH oOpucoBke. M Torma mo obmemy

NpaBWIy KBAJU(PHUKAIMA COBOKYMHOCTH TpecTyIuieHuil (cr. 17) mnpu3HaBaTh Haindme



COBOKYITHOCTH COCTaBOB IpecTyluieHHid. HakasaHue Ha3zHayaTh 1Mo OOIIEH CaHKIMM 3a
KaXKIbIH COCTaB MPECTYIJICHUS OT/IEIbHO, a 3aT€M IOTJIONIATh WM CKJIAbIBaTh €r0 COTJIACHO
ct. 69 VK. Ilpeanaraemoe TOJKOBaHHE YTOJOBHO-TIPABOBBIX HOPM HEOOBIYHO, HO OHO
coBragaer ¢ mpeanucaHusMu YK 00 OCHOBaHMM YTOJIOBHON OTBETCTBEHHOCTH (CT. §), O
COBOKYITHOCTH TpecTyruieHni (cT. 17) u mo3BossieT n3berarb KBaau(UKAITMOHHBIX OIIHOOK
BCJIE/ICTBUE HECOOTBeTCTBUS HopM Kopaekca mnpaBuigamM 3aKOHOJATENBHONH TEXHUKH O
eAnHo00pa3uu pyopUKaIInu.

OpHako mpu Bced 3HaYMMOCTH TpodenoB B YK mis KBaIM(UKAIMOHHBIX OIIMOOK He
clenyeT ux npeyBenuuuBath. B neiictByromeM Koaekce, kak npaBuio, JOCTaTOYHO HOPM, 110
KOTOpPBIM, He mpuberas K aHaJOTMH, JOMyCTHUMa TMpaBWiIbHAs KBaIU(UKAIUSA NESHUU.
ApryMeHT 00 OTCYTCTBHM 3aKOHa CTal JOBOJBHO pACIpPOCTPAaHEHHBIM B YyCTax
MPABONIPUMEHHUTENCH JIJIs ONpaBAaHus HEKBATM(DUKAIIMY TPECTYIUICHUN.

Hanpumep, MomenHndecTBO B (papmameBTHKe 00peno MacmTadbl HaIMOHAIBHOTO
OenctBus. «DanbITabIETKN», 3alOJIOHUBIINE POCCUICKUE aNTeKH, MOJIPHIBAIOT 30POBBE
HACeJIeHUsl, O00€CleynBalOT MUJUIMAPAHbIE MPUOBUIM HMX M3TOTOBHUTENSIM. B  cpemHem
HOJ/IeBIBACTCA Kaxas fecsras tabnerka. 7 u3 10 moporocrosimux 3apyOexHbIX JIEKapCTB
— @anbscudukar. I'enepanst MBI B CMU yBepsian, yTo G0pOThCS € 3TUM 370M MeEUIaeT
npobenpHOCTh YK. Mexay TeM 3aKOH O MOIIEHHHWYECTBE, O IOCTABJICHUH B OMACHOCTh
YKU3HU U IPUYMHEHUH BpeJia 3J0POBBIO, O HE3AaKOHHOM IMPEINPUHUMATEILCTBE U HE3aKOHHOU
dbapMaleBTUYECKOM eATENHHOCTH HUKTO HE OTMEHSI.

AKCHOMaTUYHO TPABWIO KPUMHHAIW3AUWN JESHUI: TIPpU MACCOBHIHOCTH JICSHUN
HEOOJIBIION TSDKECTH, O0BSIBIIEHUE MX MPECTYIUICHUSIMI HEN30€KHO TPUBEIET K BEIOOPOUHON
KBaTH(pUKAIMK W OOJBIIOW JIATGHTHOCTH, HE TOBOPS YK€ O 3JI0YyNOTPEOICHUIX
MPaBOOXPaHHBIX W KOHTPOJBHBIX opraHoB. Tak, eme B 1970-X I'T. MHOIO Mpeiaraioch
JeKpUMUHATU3UPOBaTh ~OOMEepUBaHHE M  OOBelIMBaHME. ApPryMeHT —  TPOCTOM
apupmermueckuii monacuer. B CCCP exenneBHo coBepmanoch Oonee 400 ThIC. TOKYIOK.
Ecnu nake B KaK7I0¥ ABaaIaTOM M3 HUX MMEJ MECTO OOMaH TOKYMHaTelIeH, TO exlceOHeGHO
20 ThIC. paOOTHUKOB TOPTOBJIU JOJIKHBI OBLIH OCYKJIAThCS KaK MpecTyMHUKH. OYeBUIAHO, YTO
BCKOpE COBETCKasi TOProBas CHCTEMa HCIbITana OBl KOJJIarc, MO3TOMY OOOCHOBAaHHO
pedopmoit YK 8 gexabpst 2003 r. ct. 200 YK 00 oOmepuBaHuM u OOBEHMIMBAaHMH Obliia
uckiodeHa. OTBETCTBEHHOCTh HACTYMAeT KakK 3a aJIMUHUCTPATUBHBIA MPOCTymnok (cT. 14.7,
14.8 KoAlIl). Bmecto BBenenus B YK HOBOII HOPMBI O MOAJENKE JEKAPCTB, MPABUTEIHCTBO
BBIHECJIO TOCTAHOBJIEHUE, COTJIACHO KOTOpPOMY caM (akT oOHapy>XKeHHUS B anTeke WU Y

OIITOBHUKaA HE YHHUYTOXKCHHOTI'O q)aJ'II)CI/I(l)I/IKaTa MOXET CTaThb OCHOBAaHHUEM JJIA

" Cwm.: Honos A.H. Y6uiictea nipu oTsryaronux obcrosrenscrsax. CII6., 2003.



NPUOCTAHOBIICHHS WJIM aHHYJIMPOBAaHUS JTUICH3UU. [IpennpruHuMaTenbcTBo 0e3 JTUICH3UA —
coctaB mnpectrymieHuss (cr. 171 VK), wu3roroBneHue u peanusanus JEKapCTBEHHBIX
MpenapaToB, OMACHBIX JUISI 3/I0POBbS JIOJIEH, MPOU3BOJICTBO, XPAHEHUE, TIEpeBO3Ka TNOO COBIT
TOBApOB W TIPOJYKIMM, BBIOJHEHHE pPAa0OT WM OKa3aHUE YCIyr, HE OTBEYAIOIIUX
TpeboBaHUsIM Oe30macHOCTH, — TOke cocTaBbl (cT.238), (apmameBTka 0€3 NMPU3HAKOB
yIpo3bl 0OE30MaCHOCTH JIOAEM — COCTaB HE3aKOHHOTO 3aHATHS (apManeBTHUYECKON
JEeATEeIbHOCTRIO (CT. 235).

Jlpyrum mocnie TMOTpemrHocTel 3aKOHOIATEeNbCTBA HCTOYHUKOM KBAIM(UKAITMOHHBIX
OIMMOOK CITY’KaT HEeOOCMAamKU O0esimeibHOCMU NPA80OXPAHUMENbHBIX U CYOEOHbIX OP2aHO8.
NMenHo oW TOBHMHHBI B omuOke No | — HekBanuuKaIuu TMPECTYIUICHUH BCIICICTBUE
HEOOOCHOBAaHHBIX OTKa30B B BO30Y>KJIEHHH YTOJIOBHBIX JEJ HIIM UX MpeKpaimieHuu. Jlemaror
OHHU 3TO BBHJY IMPOLEHTOMAHUU — HE MOPTUTh CTATHCTUKY, XOTS YXKE HECKOJBKO JIET OT
OpraHoB JI0CY/A€OHOTO MPOU3BOJCTBA HE TPEOYIOTCS XOPOIINE TOKA3aTeNH CTATUCTHIECKOTO
COCTOSIHUSI OOpBHOBI C MPECTYMHOCThIO. ['T1aBHAs e MpUYMHA 3JIEMEHTapHAa — HEKelaHUe
oOpeMeHATh ce0s paboToi (3apmiara y ciieoBaTeneil, sko0bl, He caenbHas U HeOombIas). O
TOM €, 4TO MPH 3TOM Tpy0O HapymiaeTcs 3aKOHHOCTb €€ CIYKUTENSIMH U MPOU3BOIUTCS
npsMO€  YKPBIBATENILCTBO  MPECTYIUICHWA CO  CTOPOHBI  TPEACTAaBUTENCH  BIACTH,
po)eCCHOHAIBHO 00SI3aHHBIX KaK pa3, HA00OPOT — pPaCKphIBaTh MPECTYIUICHUS, AyMArOT
naneko He Bce. HecMoTps Ha m3aHHe COBMECTHOIO IMpHKa3za ['eHepallbHOTO MpOKypopa u
MUHUCTpa BHYTpeHHUX aen «O Mepax MO YKPEIUICHHIO 3aKOHHOCTH TPU BBIHECEHUU
MOCTaHOBJICHUH 00 OTKa3e B BO30OYXKACHUHU YTOJOBHBIX JEN» KOJUYECTBO HEOOOCHOBAHHBIX
MIOCTAaHOBJICHNWH 00 OTKa3e B BO30YK/IECHUH YTOJOBHBIX JIEJI HE COKPATHIIOCh. YHCIIO YKPBITHIX
OT PETUCTPALIMU MTPECTYIUICHUN ITyTeM HEOOOCHOBAHHOTO 0TKa3a B BO30Y>KICHUH YTOJIOBHOTO
Jena Takke He yMeHblmiock. B 2005 r. Ha 10T coco® mpunuiock 138 ThIC. YKPBITBHIX OT
pEeruCTpali TMPECTYIUICHUHA. 3a COKpPBITHE NPECTYIUICHHH OT pPErucTpalud W ydeTa K
YTOJIOBHON OTBETCTBEHHOCTH IpHBICYEeHBl 1270 COTpYJHHKOB MWJIHMIWH, YTO, KOHEYHO,
TOJIKO BEpXYIlIKa BEpXYLIKHU aiicoepra.

YronoBHbI Komekc PD He comep UT cTaTbu 00 OTBETCTBEHHOCTH 3a YKPBIBATEIHCTBO
OPECTYIUIGHHH OT yd4eTa, TIJIaBHBIM O0pa3oM IyTeM He0OOCHOBAaHHOTO OTKa3a OT
BO30YKIIEHHSI YTOJIOBHOTO JIeJIa «BBUAY OTCYTCTBHS COCTaBa MpecTyIuieHus». [Ipu 3ToM, Kak
OTMEYaJIOCh, HaJM4YME WJIM OTCYTCTBHE COCTaBa MPECTYIUIEHHS HHUKAaK HE MCCIEI0BajoCh,
KaKoW SJIEMEHT M MPU3HAK COCTaBa OTCYTCTBYET B MOCTAHOBJICHHM HE yKa3biBaeTcs. Tak, B
MOCTAHOBJICHUU JA03HaBatensi ['ocnoxHam3opa MockoBckoit obmactu ot 1 despans 2006 r.
00 oTKa3e B BO30YXIEHHH YTOJOBHOTO JIeJla CKa3aHO, YTO B JNEHCTBHAX momo3peBaemoit /1.

HET CoCTaBa IMNPCCTYIUICHHs, TaK KaK IIOKap Ha €€ II0JIOBMHC JOMa ITPOM3OLICIT H3-3a



KOPOTKOTO 3aMbIKaHHs 3JEKTpUUecTBa. JlokazarenabcTBa NMPUUYUHBI BO3TOPAHHUsS, B TOM YHCIIE
M3-32 KOPOTKOTO 3aMbIKaHUs, HUKTO HE yCTaHaBIuBaJl. [[03HaBaTeNb HE MOT MX B3STh JaXe C
MOTOJIKa, KOO TO MPHUOBITHH €r0 Ha MECTO ToXKapa JIOM cropei AoTia. M 3To mpu ToM, 4To
NOJNKCh 3asBUTENS] C NPOChOOH O BO30YXIEHUH YrOJOBHOTO Jeina Oblja JOCTaTOYHO
cOMMAHON. YTO MPOUCXOAUT € 3asBICHUSAMH APYTUX MOCTPaJaBIIUX OT MPECTYIUIEHUH, B TOM
YyHuclie OT PEe3KO YYAaCTHBIIMXCS TMOHKOrOB Jad B MOCKOBCKOM o0mnactu, Aoraaarbes
HETPYIHO.

VYcTaHOoBIIEHHE HAIMUUS COCTaBa MIPECTYIUIEHUS WM €0 OTCYTCTBUS MHOIZIa OKa3bIBAETCS
«3aka3HbpIM». ChopMupoBanack Jake CBOEro poja KOPPYIILMOHHAsA Takca: 3a BO30y)KIeHue
YTOJIOBHOTO Ji€Ia, K IpUMEpPY (3aBHCUT OT TSXKECTH MPECTYIICHUS U OT «TSHXKEIOBECHOCTH
cyObeKTa mpecTyIUleHHWs W 3aka3zuuka) MuHEMyM 500 momn., 3a TpekpaiieHue — OT
1000 momn. Bo3OyskaeHne yroJoBHOTO Jiela O HECYLIECTBYIOIIEM IMPECTYIUIEHUH MOXET
BBITNOJIHATH POJIb SKOHOMUYECKOTO IIAHTaKa CO CTOPOHBI OM3HECMEHOB.

Jpyras mo pacrnpoCTpaHEHHOCTH IOCJI€ OCHOBHOM B BHUJE HEKBaIH(HUKAIMU TpyIa
OIMOOK TPaBOMPUMEHUTENIEH COCTOMT B HeBepHOM u30Opanumu HOpMmbl YK s
UICHTU(QHUKAIIMKA COJIESHHOTO C COCTAaBOM mpecTymuieHus. [IpomcxoauT 3To BCieACTBHE
HETOYHOCTH TOW winm wuHOW HOpMbI YK, HempodeccnoHanm3ma NpPaKTUKOB, H3ITHITHEH
aMOHWITMO3HOCTH  TOJIKOBaTelled  OT  Hayku.  MumocTpamwed  MOTYyT — CIY)KHUTh
KBATM(UKAIIMOHHBIE OMIMOKHU IO AesiaM 00 yMbIIIIeHHOM yowuiictBe. B 4. 2 c1. 105 Hemaio
3aKOHOJIATENIbHBIX  OTPEXOB, HAa KOTOpbIE CIOTBHIKaeTcs mpakTuka. Ho  uHorna
IIPABONPUMEHHUTENN OTYETO-TO HE BOCIPUHUMAIOT BIIOJIHE pa3yMHbIE, IOCIEI0BATEIBHO
usnaraeMele pexomenmanuu BepxosHoro Cynma P®. Ilo komndecTBy KBaM(DUKAIIMOHHBIX
OomMOOK U OJHOBPEMEHHO MHOXKECTBY MocTaHoBJIeHUN BepxoBHoro Cyna mo o000meHus M
nen o0 yOuiCTBe U ompeeNeHusIM TI0 KOHKPETHBIM JiefaMm 1o 4. 2 cT. 105 3anumaer nepBoe
mecTo. MIHOT/1a TOCTOSHCTBO B MOBTOPEHUH CyJaMHU OJHUX U T€X ke KBAJTU(PHKAIIMOHHBIX
omnOOK BbI3bIBaeT HenoymeHue. K mpumepy, B o030pe HanzopHoil mpaktuku CyneOHON
KOJIJIETUHU 10 yroJioBHbIM niesiaMm BepxoBHoro Cyna P® 3a 2004 r. otMe4eHO, 4TO «CyAbU
JOTYCKalOT OMIMOKY MpY KBAMU(PHUKAIMK ASHCTBUN BUHOBHOTO IO 1. «B» 4. 2 cT. 105 YK P®
(yOmiicTBO nHIIa, 3aBEIOMO JUIsi BAHOBHOTO HAaXOJSIIErocs B OSCIIOMOIIHOM COCTOSIHHIH)».
KBamuuuupyst neicTBUS OCYXICHHOTO KaK YOWIACTBO JIHMIA, 3aBEAOMO Ui HETo
HaXOJIIerocs B OECIIOMOIIIHOM COCTOSTHUH, Cy/Ibl IEPBOI MHCTAHIIUU CCHUIAIOTCA HA TO, YTO
MOTEPIIEBIIMM B MOMEHT COBEPIICHHUS MHPOTUB HEro MPECTYIUIEHUsS HAXOAWICA B COHHOM
COCTOSIHUM, OTATOIIEHHOM CHJIBHOM CTENEHBIO aJIKOT0JIBHOTO ONbSHEHUS.

[To cmblcny 3akoHa, cKa3aHO B 0030pe, K JMIAM, HaXOASIIUMCS B OECIOMOIIHOM

COCTOSAAHHUH, MOTYT OBITH OTHECEHBI TSDKCJ'IO6OJ'II>HBIC, mpecTapeibIC, MAJTOJICTHUE ACTU U JIUIA,



CTpaJalouIie MCUXUUYECKUMU PACCTPOMCTBAMU, JIMIIAIOIIMMU UX CHOCOOHOCTH IPaBUIIBHO
BOCIPHHUMATH TIPOMCXOAIIEE .

Pa3spacuennit BepxosHoro Cyna o TOM, 4TO COCTOSIHME CHA U QJIKOTOJILHOTO OIbSHEHUS HE
SABIISICTCSI OECIIOMOIIHBIM COCTOSIHUEM IpH yOuiicTBe, MHOXKecTBO. OHAKO Cyzbl, Ja U
HEKOTOpbIE€ IIPABOTOJIKOBATENIH MPOJOJIKAIOT TOMYyCKaTh 3Ty KBAIM(UKAIIMOHHYIO OLIMOKY C
3aBUIHBIM yropcTBOM. Ha Bompoc cTyeHTOB, ABISETCS JIU COH OECIIOMOIIHBIM COCTOSHUEM,
a orBeyaro: «Kakast cMepTh cunTaeTcst camon Jierkoii? Bo cHe. Hemorn4yHo cumrats Jerkyro
CMepTh KBAUTU(UIIMPOBAHHBIM yOUHCTBOM.

3a necate et neictBus YK P® u3naHo BelIMKOE MHOKECTBO HayYHO-IPAKTHUYECKHX
KOMMEHTapueB, KOTOPBIMH IIUPOKO TOJNb3YIOTCA MNpaKTHUECKue paOOTHUKH, a TaKxke
y4eOHUKOB U MoHorpaduii. [Ipennaraemas B HUX KBaJU(PHUKALMA OJHUX U TEX )K€ COCTaBOB
NPECTYIUICHHH Moa4yac BechbMa BapuaTHBHA, B TOM 4YHUCIE W KBAIU(UKALUSA TJIABHOTO
KPUMHHOOOPA3yIoIIero »JeMeHTa — OOIIECTBEHHO OIACHBIX MocieAcTBuil. bombmoe
KOJIMYECTBO  KBAIM(UKALMOHHBIX  OWMOOK IO  COCTaBaM  MpeANPUHUMATEIbCKUX
IPECTYIUICHUN CBA3aHO KaK pa3 € pa3HbIM TOJKOBAaHMEM MPECTYIUIEHWH 1O TIII. 22
«IIpectymnenuss B chepe SKOHOMHUYECKOH JeATENbHOCTH». bombimoil mpobiemolr B
KBaJM(PHUKAINN TAaHHBIX MPECTYTUICHUHA OKa3bIBAIOTCS CEPhE3HBbIC PA3HOUYTECHUSI TEOPETUKOB U
IPaKTUKOB B MOHMMaHUM KpYIHOro yuiep6a. B pesynbTare «ompejaeneHne NMpecTynHOro U
HENPECTYTHOTO 3aBUCHUT (PAKTUYECKH OT MO3MLIMU IPABONPUMEHHUTEINA, OT TOro, Kakou
KOMMEHTApHii K 3aKOHY OH HCIIOIb3yeT .

K »oT0lf ke rpymnme OTHOCATCS KBaIM(PUKALMOHHBIE OIIMOKH, JOIyCKaeMble
IPABONPUMEHUTEISIMHU, KOTOPBIE CBA3aHbl C HEMPABWIBHBIM pa3rpaHUYeHUEM IPECTYIICHUN
U TPOCTYIIKOB, a TAKXXE C HEBEPHBIM ONPEICICHHEM MAJO3HAYUTEIbHOCTH AesHHU. To
NPECTYIUICHUS] NPU3HAIOTCS MPOCTYNKaMH, TO, HA00OPOT, MPOCTYNKU — HPECTYIUICHUSIMH.
Oco0y10 CIOXXHOCTb C pa3MEXEBAaTEIbHOM KBaMM(UKAIMEH MPEICTABISAIOT OTTPaHUYCHHUS
IPECTYIUIEHUH OT aAMMHUCTPATUBHBIX MPOCTYIIKOB U IPa’KJaHCKUX JIEIUKTOB.

KBanudukannonHple OMMOKHM J03HAHMS, CIEACTBUS, CYJOB HE B IOCIEAHIOI OuYepelb
IIPOUCXOIAT U3-3a JABJICHUS HAa HUX HENOCPEACTBEHHOI'O PYKOBOJACTBA B JIMLE IPOKYPOPOB,
npejcenaTenei Cy[oB, BBIIIECTOSIINX CYyACOHBIX HWHCTAHIMMA, MpeICTaBUTENEH BIACTH
BIUIOTH /IO  BBICHIEH, HWMeEHyeMoll  «monutuuecko  Boyei». Cratbs 294 VK
«BocnpensaTcTBOBaHME OCYILECTBICHUIO IPABOCYAHS W NPOM3BOACTBY IPEABAPUTEIBHOIO

pacciie10BaHUs» (1)8,KTI/ILI€CKI/I HC IMPUMCHSCTCA. ABTOpy Auccepraliui 0 IMPECTYIUICHUSX,

> BBC P®. 2005. Ne 9. C. 30.
" Kysueyosa H.®., Jlonawenko H.A. TIpo6remMsl KBaTu(pUKaIHH YKOHOMHUECKHX TIpecTyIienuii / BecTH.

Mock. yu-Ta. Cep. 11. IIpaBo. 2001. Ne 2. C. 11.



KBaJTM(PHUIMPYEMBIX TI0 JaHHOW HOpMe, 3a mepuox ¢ 1997 mo 2003 r. ymanock HallTH Bcero
9 yronoBHbIX fen’ . JIaTEHTHOCTh TPECTYIICHHS OYCBHMHA, KAK M TO, UTO MpPAKTHKA
«HEHAXOXXJEHUS» COCTAaBOB NPECTYIUICHWH BCIEACTBHE JaBICHMS Ha IPaBOCyAME
IPOTUBOPEYUT HE TOJBKO HALMOHAIBHOMY, HO M MEXAYHapOAHOMY YIOJOBHOMY IIPaBy.
OCHOBHBIC TIPUHIMITEI O HE3aBUCHMOCTH CYJOB C(HOPMYIHPOBaHBI cenbMbiM KoHrpeccom
OOH 1no mpeaynpexaeHu0 MPeCTyMHOCTH W OOpalleHuio ¢ mpaBoHapymuTesiMu (MumaH,
26 aBrycrta — 6 ceHTs10pst 1985 r.). OHM NpeANUCHIBAIOT, «UTOOBI Cy/1eOHbIE OPTraHbl peranu
nepeaHHble UM Jiena OeCIpUCTpacTHO, Ha OCHOBE (haKTOB M B COOTBETCTBUU C 3aKOHOM, 0e3
KaKuX-1100 OrpaHWYEHHM, HENPaBOMEPHOTO BIMSHMS, IOMYIIEHUS, JaBICHUS WU
BMEIIIATEILCTBA C Yb€W Obl TO HH OBUIO CTOPOHBI M MO KAKUM-THOO mpuuuHam» (cT. 2). B
Konsenuusax OOH npotus Teppopusma u koppynuuu B 2002-2006 rr., paTuduupoBaHHBIX
locnymoii, HEM3MEHHO MOMYEpPKUBAeTCA TpeboBaHME K TOCYNapcTBY  00OECeYUTh
HE3aBHCUMOCTD CYJICH.

HccnenoBaHne BMEIIATENbCTBA BBILIECTOSIUX JOJDKHOCTHBIX JIML, JOJKHOCTHBIX JIMIL
JIPYTUX aJIMUHHMCTPATUBHBIX YUPEXKIECHUH, KPUMUHAIBHBIX 3JIEMEHTOB, MX POACTBEHHHKOB
U T.II. T0Ka3aJ10, 4To 95% coTpyAHMKOB IIPaBOOXPAHUTEIbHBIX OPTraHOB B PE3YJIbTATE TAKOI'O
BMEIIATENILCTBA OBLIM BBIHYKICHBI IPUHIUMATH IPOLIECCYaTbHbBIC PEIICHHS, B TOH MM WHOU
Mepe  MPEMmATCTBYIOIIME  OCYIIECTBJICHUIO  MPaBOCYIUs  WIM  IPEABAPUTEIHHOIO
pacciesioBanus . DTO Ke TOATBEPXKIATH CyIbH I. UenaOMHCKa M 06IaCTH ¥ HPEUIOKIIIH,
na0bl pa3yMHO OrpaHUYUTh JaBICHHME IIpelcenaTeNs CyJIoB, cHelaThb €ro JIOJKHOCTb
poTUpyeMOii 1 BEIOOPHOI Ha TpH roga’’.

[Tokaz 1o TeneBHACHHIO KOH(IIMKTOB HACEICHUS C MWINIUEH, Hamnpumep, IpH
IPOTECTHBIX AEMOHCTPALUAX, IEPECETCHUN U3 YACTHBIX JIOMOB, 3alIUTe 0€3JOMHBIX CO0aK U
Op. TO3BOJISIOT MHOTOMWJIJIMOHHOM — ayJUTOpUHU  TeJe3puTesie CcTaTh HEBOJIbHBIMU
CBHUJICTEJIIMU COBEPIICHUS YTOJOBHO-HAKa3yeMbIX HACHJIBCTBEHHBIX JEHCTBUH C 00eux
CTOpPOH. YTOJIOBHBIE Ji€Jia, OJTHAKO, HE BO30YXk/Aal0Tcs, a BO30YyK/IEHHbIE MPEKPAILAlOTCs 110
HESICHBIM OCHOBaHMAM. /laBiieHHe BecbMa aKTHUBHBIX, HO IOPUIMUYECKU HE BCET/la TPAMOTHBIX
KYPHAIMCTOB B TAKUX CIy4asiX OYEBHJIHO.

Yro KacaeTcs TaKOro OCHOBAaHUS KBaNMM(UKauM (HEeKBAIM(UKALUMN) HMPECTYIUICHUN Kak

KIIOJIMTHYCCKAad BOJIS», NOABUBIICTOCA BO BPEMCHA IMPE3UACHTCTBA b. EJ'IBIII/IHa, TO JaxXE B

™ Paiixec B.C. YTonoBHas OTBETCTBEHHOCTh 3a BOCIIPEIATCTBOBAHHE OCYIIECTBICHHIO MPAaBOCYIUA 1
MIPOU3BOJICTBY IPEABAPUTEIHHO paccienoBanus: ABToped. AuC. ... KaHL. Iopua. Hayk. M., 2004. C. 7.

" Xapucoe K.H. OTBETCTBEHHOCTH 3a MPECTYITHOE BMEMIATENBCTBO B IEATENEHOCTD JIHII, OCYIIECTRIISIONTHX
MPaBOCYANE U YTOJIOBHOE MpeciieIoBaHne: PoOIeMbl TEOPUH U 3aKOHOTBOpUecTBa. Kazans, 2004. C. 4.

7% TIpaBoBenenue. FOxHO-Ypanbckuii rocyapcTBeHHEIH yHuBepcuteT. 2006. Ne 1. C. 34-35.



KaBbIYKaxX €ro HCJIb3s BBOJIUTH B Hay‘IHLII\/JI 060p0T, €CJIM MbI BEPHUM B TO, YTO «Poccuiickasa
Oeneparusi — Poccust ecTh 1eMoKpaTHueckoe QenepaibHOe MPaBOBOE TOCYIAPCTBO C

pecryonukanckoii popmoit mpaBnenus» (4. 1 cr. 1 Koncturyuuu PO).

I/ITaK, MOJXHO CACJIaTh BBIBOJBI:

1. KsanudukanmoHHble OMMOKM IPECTABISAIOT cO00W HEBEPHYIO C TOYKM 3pEHHS
3aKOHHOCTH U 00OCHOBAHHOCTH MPABOBYIO OIIEHKY OOILIECTBEHHO OMACHBIX JICSHHIA;

2. Ee pomyckaer 3aKkOHOMAATENb, OQHIMATbHBIC MPABONPUMEHUTEIN W HEO(PHIIMATbHbIC
IPaBOTOJIKOBATEIIH;

3. OcHOBHBIE NMPUUYUHBI KBATU(PUKALIMOHHBIX OMIMOOK — HEIOYEThl 3aKOHOJATENbCTBA U
Henpo(ecCHoHANN3M MTPABOIPUMEHHUTENEH;

4. HenmoueTsl 3aKOHOAATENbCTBA OOJICE BCETO BHIPAKAIOTCA B NPOOETBHOCTH U
M30BITOYHOCTH KPUMHUHAJIM3ALUU JISSIHWH, B HApPYNICHUSAX NPaBWI KOAU(PUKAIMH U
3aKOHO/IaTEIIbHOM TEXHHUKH;

5. Haubonee pacmpocTpaHeHbl OMIMOKHA B BHJIE «HEKBATU(HUKAIMUY», T.€. HENPU3HAHUU
COCTaBOB TMPECTYIUICHUHA B JCSHUAX, TI/I€ OHH HAIWYECTBYIOT, BONPEKH NPUHIUIIAM
3aKOHHOCTH M JIOCTYyTIa TPaKAaH K MPaBOCYIUIO, a TAK)KE HEIIPABMIIBHON YTOJIOBHO-TIPABOBOM

OLIEHKHU OOII[ECTBEHHO OIMACHBIX JETHUHN.



[naea Il

MPOLECC KBAITMOUKALNM MPECTYMNNEHUN

§ 1. DTansl kBanuduUKaUK NpecTyNJIeHUH

K Bamugukanus npecrymnnennii mpoXoauT psii TAlNoOB B HATPABICHHM BCE GONEE TOYHOTO

YCTAaHOBJIEHUS] COOTBETCTBUSI COCTaBA COJESHHOIO IMPHU3HAKAM COCTaBa NPECTYIUICHUS IO
TAaHHOU yTOJIOBHO-TIpaBoBOW HopMe. OT mepBoro 3tana — BO30YKACHHS YTOJIOBHOTO Jiefia 1Mo
¢dakTy OOLIECTBEHHO OMAcCHOTO COOBITHS 10 BCTYIUICHHUS MPUTOBOPA B CHIIY KBaTH(DHUKAIUSA
MPOU3BOAUTCS TPABONPUMEHHUTENIIMH OT TOJIMBAPUATUBHOM M OOOOIIEHHOW 10 TOYHOM,
MCKJTIOYAIOIIEH MHBIE BApUAHTHI OLICHKH JiestHus o YK.

KonuyecTBO Takux 5TamoB HCCIEAOBATEISIMU OMNPENEISAETCS MO-pa3sHOMY. ABTOPBI,
KOTOPBIE OPUEHTUPYIOTCS Ha YTOJIOBHO-IIPOLIECCYAIIBHBIE CTAIUHA YTOJIOBHOIO ITPOU3BOJICTBA,
HAaCUMTHIBAIOT TAKOBBIX B mpenenax mnitu-mectd. Tak, B.H. KyapsBueB Ha3biBaeT msTh
ATANoB KBaTU(HUKAIIMK MPECTYIUICHUH cO cTamusMu: 1) Bo30yKICHHE YroJIOBHOTO jeina; 2)
npeabsiBiIcHHEe OOBUHEHHUS; COCTABICHHE W YTBEPXKICHUE OOBHHHUTEIHHOTO 3aKiIOueHus; 4)
npenanue 0OBHHIEMOTO Cyay; 5) cyaeOHOe pa30oupaTebCTBO; MEPECMOTP Jejia B HAJ30PHOM
nopsinke. Kpanmdukanueid mnpecTyluieHHsT OH CUMTAE€T Ty 4YacTh Mpoliecca MPUMEHECHHS
HOPMBI ~ TIpaBa, KOTopasi 3akjlo4yaercs B  BBIOOpE  )207106HO-NPABOBOL  HOpMbL,
IpeycMaTpUBAIOLIEH JaHHOE OOIIECTBEHHO OMACHOE JACSIHUE U B 3aKpenjieHuu 3TOTo BIOopa
B IOPUAMYECKOM akTe . IToNy4aeTcs ABE Pa3HOBUAHOCTH KBAIM(MDUKALKH MPECTYILICHHH —
npoueccyanbHblii M MaTepuanbHblii. Kak mnpaBuinbHO mnonaraer A.W. Papor, moameHSTh
MOHATHS «3Tana KBATH(DHUKAIMIY TOHITHEM «...CTaJHHA YTOJIOBHOTO TIPOIECCa» BPSA U
0GocHOBaHHO °. BMecTe ¢ TeM MONHOCTBIO pa3MEXKEBHIBATH MX HE CIEAyeT KAk
TUAIEKTUYECKYI0 (hOpMY U coiepKaHHe KBATU(DUKAIINK MPECTYTIICHHH.

B rHoceonornueckoM Kiroue ocBeniaeT Bonpoc o nporecce kpanupukanun JI.J1. ['ayxman
— «OTO TEJICHANPABJICHHBIN TPOIECC OTPAXKCHHUS B CO3HAHHHM CYOBCKTa KBATM(DHUKAIMH
NpecTyIuieHni (paKTHUeCKUX MPHU3HAKOB COJAESHHOTO, IpPHU3HAKaM KOHKPETHOIO COCTaBa
NPECTYIUICHUS, TMPEIYCMOTPEHHOTO YTOJOBHBIM 3aKOHOM, W HalM4YUsl WU OTCYTCTBUS

CXOJICTBA MEXJIy YKa3aHHBIMH (PAKTHUYECKMMM NpPU3HAKAMU M TPU3HAKAMU COCTaBa

""" Kyopsieyes B.H. OGmas Teopys KaTu(UKaIMu npecTymuierrii. M., 1999. C. 13-14.
8 Papoz A.F. Kpanmudukamys NpecTyIUIeHHi Mo CyOBeKTHBHBIM TIpHM3HaKaM mpectymienns. CII6., 2003.

C.24.



npectyrmieHns» . OH CYMTAeT, YTO BAKHO pPA3IM¥aTh MPOIECC TAKOH KBATH(HKALNN,
MMOHUMAEMBIN B YTOJIOBHO-IIPABOBOM U YTOJIOBHO-TpolieccyalibHOM cMbiciie. A.B. KopueeBoit
BHICKA3BIBACTCS MHEHHE 00 HTanax KBanu(UKaIMy Kak 00 9Tamax BHI6Opa HOPMBI .

H.I'. KagaukoB monaraer, 4Yro Ha TEpBOM JTane KBAIA(DUKAIMHA MPOUCXOIUT
yCTaHOBJICHHE OOILIeH NPHHAUICKHOCTH JEeSHUS K TPECTYIUICHHUIO B TOCTAaHOBJICHHUU O
BO30Y’>KJI€HHHM YToJIOBHOrOo Jena. Ha BTopom »3Tame cineAcTBHE OT OOLIEro TMOHSTHS
NPECTYIUICHU TNEPEeXOAUT K BHUAOBOW MPUHAMICKHOCTH JESHUS C BBIBOJIOM, KakKoi
KOHKPETHO  COCTaB  IPECTYIUIEHUS  COJIEPKUTCA B  JACUCTBHUAX  IOJO3PEBAEMOTO.
[IponeccyaiibHO 3TO OTpaXkaeTcsi B IOCTAHOBJICHUH O NPUBJICUCHUH B Ka4eCTBE OOBUHSIEMOTO.
Tperuit sTan mnporecca KBaTU(PHUKAIUU NPECTYIUIEHHS HACTYMaeT IOcle MpeabsBICHUS
OOBHMHEHHSI 1 OKAHUMBAETCS COCTABJICHUEM OOBHHHUTEIHLHOTO 3aKIIIOUEHUS WU MPEKPAIECHUS
yrojoBHoro nena. Ha 3ToM »3Tame mNpou3BOOUTCS OKOHYATENIbHAs, C TOYKH 3pEHUs
CJIEZIOBATEISl M TMPOKYPOpa, KBATM(UKAIUS MPECTYIUICHNsI. YeTBEPThIM 3TAallOM Ha3bIBACTCS
cynedHOoe paccMOTpeHHe YrojioBHoro aen. Ha »arToit cramum cya cormamaercss ¢
KkBanuuKanuen, MO0 M3MEHsET ee, HO HE B CTOPOHY YTSIKEIECHHUS WU CYIIECTBEHHOTO
U3MEHEHUsl (PaKTHUeCKUX O0OCTOSITENBCTB MPECTYIUICHUS 110 OOBHHUTEIHHOMY 3aKIIIOUEHUIO.
Hakonen, mocnenusist mecras cTaausi NpeACTaBlIeHa KBaTH(HKAIHMEHd B KaCCAIIMOHHOM H
HA/[30PHOM MOpsKe" .

CoueTaHue yTroOJOBHO-IIPABOBBIX M YTOJIOBHO-IIPOLECCYAlbHBIX JTallOB B IpoLEecce
KBaTM(UKAMU TPECTYIJICHUH, 3aKpeluieHHe TaKOBOW B  YTOJIOBHO-IIPOLECCYaTbHBIX
JIOKyMEHTaX 10 HOpMaM YTOJIOBHOT'O 3aKOHA BIOJIHE MPaKTU4YHO. Jl03HaBaTENb, CIE10BATENb,
IPOKYypop, cyd Bcerna iaeiictByror oaHoBpemeHHo B pamkax u YIIK, m YK. Onnako
KBaJIM(UKALMS MPECTYIUICHUH — MHCTUTYT MaTepUaibHOIO YroJIOBHOTO IMpaBa, IO3TOMY Ha
HErO0 U CIEQyeT OpPHUEHTHPOBATHhCS TMpPH  OMNpEAeNIieHUH IMpolecca KBaTH(PUKAIUU
IIPECTYIUICHUH.

B y4yeOHuKax 1o yroioBHOMY IpaBy s MPUAEPKUBAIACH JBYX YTOJIOBHO-IIPABOBBIX 3TAIIOB
KBATM(UKAIMKM TPECTYIUICHUS: TIePBbIii — BBIOOP HOpMBI YK, MO KOTOpOH MpOM3BOAUTCS
KBaNu(UKalKs, BTOPON — YCTAHOBIIEHHE COOTBETCTBHS COCTaBa COBEPUICHHOTO ESHUS
COCTaBy TMPECTYIUICHHS, ONMUCcaHHOMY B cTaThsix OOmeit u Ocobennoit yacreir YK. On
3aBepIIaeTCs CCHUIKOM Ha KOHKPETHYIO YTOJOBHO-TIPABOBYIO HOpMy. Kpammdpukarms,

KOTOpast OCYIICCTBIISICTCA OIIECPATUBHO-CIICACTBCHHBIMU I[CﬁCTBPIHMH, OLC€HUBAJIaCh Kak

" Tayxman JI,J{. KBanuukamus npecTyIIIeH i 3aK0H, TeOpHs, IpakTuka. M., 2001. C. 311.
80 Kopneesa A.B. TeopeTnuecknue OCHOBHI KBATH(HUKAIMH MpecTymuIennii. M., 2006. C. 11,
81 Kaonuxos H.I'. Keannukanus npecTyIieHHil 1 BOPOCH! CyebHOro Tonkosanus: Teopus U MpaKTHKA:

Yuebnoe mocodue. M., 2003.



<<npeILKBanH¢)I/IKauH0HHa;{»82. A.B. HayMoB He cumTaer ee 3TanoM KBalM(UKalMU, TaK KaK OH
MMEET TOJIbKO JOKa3aTelIbCTBCHHOE 3HaueHWe. [IpaBuibHee Bce-Taku NPU3HABATh mpu dmanda
KBuMpUKaMu npecTyruleHuid. Ha mepBom B craguM  JOCyAE€OHOrO  IPOU3BOJCTBA
yCTaHABIIUBACTCSl COOBITHE MPECTYIUIEHHs ¢ Hanbosee BeposSTHON KBanudukaryeit takooro. Ha
BTOPOM B CTaJMH CyAEOHOTO TPOHM3BOJICTBA MPOUCXOJUT YTOYHEHHBINH TOMCK HYXHOW IS
KBIMpUKaMu HOpMbl. Ha TpeTbeM — yCTaHOBJIEHHE IOJIHOIO COOTBETCTBUSI COCTaBa
COBEpILIEHHOIO OOLIECTBEHHO ONAcHOIO JIESHUS COCTaBy, OIMCAaHHOMY B JUCIIO3HLIUH
BBIOPAHHOM yTOJIOBHO-IIPABOBOM HOPMBI C OKOHYATENILHOM CChUIKOM Ha ctaThio YK.

YTO4YHEHHE BBI3BAHO TEM, YTO KBAIM(UKAIMS HAa CTAaIUH YCTAHOBIICHHUS COOBITHS
NPECTYIUIEHUsI NpU Bcell ee (parMEeHTapHOCTH M BapHMATUBHOCTU BECbMa 3HauuMma Jyis
n30eKaHMsl Ha TOCIEIYIONINX 3Tanax KBaau(pHUKalMOHHbBIX OLIHOOK.

Ha3znauenue 3TanoB KBaJM(UKAIMK MPECTYIUICHHH COCTOUT B OTPAXEHUU KOHKPETU3AIIH
Ipolecca yCTaHOBIICHHSI COOTBETCTBUSI (HECOOTBETCTBHS) COCTaBa COAESIHHOIO COCTaBY

MPECTYIUICHHUS IO COOTBETCTBYIOUINM YTOJIOBHO-IIPABOBBIM HOPMAaM.

§ 2. Oco0enHOCTH KBATH(UKAINH NPECTYIJICHUH

B IlOC)’)IQﬁHOM MMpOUu3BOJICTBE

[Tynxr 1 ct. 24 YIIK npu3HaeT oCHOBaHUEM OTKa3a B BO30YX/ICHUH YTOJIOBHOTO JIea WU €ro
NPEKPAILCHUS] «OTCYTCTBHE COOBITHS TpecTyIuieHus». COOTBETCTBEHHO HAIMYUE COOBITHS
NPECTYIUICHHUS SBJISIETCSI IEPBBIM OCHOBAHUEM IS BO30YK/ICHUS YTOJIOBHOTIO Jiena. B cyneOHbIx
pelIeHNAX COOBITHE MPECTYIUIEHUs 4YacTO MMEHyeTCsl «(paKTHYecKue OOCTOSTENbCTBAY.
[IpuroBop oTMeHsETCs, €CIIM OHM HE YCTAHOBJICHBI WJIM yCTaHOBJIEHBI, HO MM JlaHA HEBEpHas
I0pUANYECKast OLICHKA.

B yronoBHO-npouieccyanbHOM JUTepaType TOJKOBaHUS COOBITHS NMPECTYMJIEHUS JaroTCs
KpaTKO U He BCerja OHO3HauHO. B yueOHuke kadeapsl yronosHoro mnporecca MI'Y uuraem,
YTO  CcOObITHE TpecTyIuileHuss — 3T0  (akT, JesHHe, He COOTBETCTBYIOLIEE
neficTBHTENBHOCTH .  «DaKT» M «IeSHHE» aTbTEPHATHBHO Hepe3 3alaTyio BpPSL JIH
00OCHOBAHHO INepeuuciaTh. [lepBoe MOHATHE HAMHOIO IIMpPE BTOPOIO MOXET BKIIIOYATh B
ce0s U He AesHUs, a IPUPOHbIE (PAKTOPBI, MOBECHUE KUBOTHBIX U IIP.

B npyrom yueOHHMKE COOBITHE TIPECTYIUIEHHS XapakTepusyercs Kak cam (akr

82 YronosHoe npaso Poccim. Ocobernnas yacts. Ilepsrriii momytom. M., 2005. C. 27.
 Vromousiit nponecc. Knaccuueckuii yamsepcuterckuii yuebnuk / Ilox pex. K.®. 'ynenko. M., 2005.

C. 209-213.



0OGIIECTBEHHO OMACHOTO IESHMS, HO HET BCEX MPH3HAKOB COCTABA MPECTYIUICHMS . UTo ere
MeHee yaayHo. TpeTuil yueOHUK TpakTyeT cOObITHE MPECTYIUICHUS IIUpe — CaMo JIesHue, O
KOTOPOM TMOCTYIHJIO COOOIICHHE, WIIM CTUXUIHBIC CHIIBI WM KOT/1a BooOIIe He OblIo (hakTa,
HAIIPEMED JIOXKHOE 3asiBICHHUE .

YnadHee JaHO TOJIKOBAaHHUE COOBITHUS MPECTYIUICHUS B TAKUX PA3HOBUIHOCTSX: a) COOBITHS
B JICHCTBUTEIILHOCTH HE ObLIIO; 0) COOBITHE B IOPUINYECKOM CMBICIIE CJIOBA ObLIO, HO SIBUJIOCH
CJIEJICTBUEM YTOJIOBHO HEHAKa3yeMbIX JIEHCTBUI CaMOT0 MOTEPIIEBIIETO; B) COOBITHE SIBUIOCH
CIIC/ICTBHEM CTHXMHHBIX CHJI IPHPOIBI ..

[Tonararo, 4TO pa3HOYTEHHUsI MPOIECCYATUCTOB 00yCIoBIeHO HeToYHOCThI0 camoro YIIK. Ha
MEpBOM, HAyaJbHOM OJTale OINEpPaTUBHO-CIICICTBEHHBIX JICMCTBUH O COOBITUM HMEHHO
MpECTYIUICHHUsI TOBOPUTH ellle TpexkaeBpeMeHHo. Tounee Obuto Obl 3ammcath B YIIK o coOwitin
HACTyTUIeHUS Bpera (yiepoa) ui 00 0OIIECTBEHHO OMTaCHOM COOBITHH.

[Tynkr 1 4. 1 c1. 73 VIIK X0T 1 HE UCUEPTIBIBAIONIE, @ TPUMEPHO, HO MOSICHSIET, YTO TaKOE
COOBITHE MPECTYIUICHUS — «BPEMs, MECTO, CIIOCO0 M JIpyrue OOCTOSITENbCTBA COBEPIICHUS
npectymuieHus». CrnegoBaTenbHO, ISl JOKA3aTENbCTBA COOBITHS MPECTYIUICHUS! TOCTATOYHO
YCTaHOBUTh OOBEKT MPECTYIUICHUs, OOBEKTUBHBIC SJIEMEHTHI MPECTYIUICHUS — JCHCTBUE
(Oe3meticTBue), ymepOd, Bpems, MeCcTO, OOCTAaHOBKY, CIIOCOO W Jpyrue OOBEKTHBHBIC
00CTOSITENECTBA IPUYUHEHHS BpEa.

[lepBbiii MOKa3aTeab BPEAOHOCHOTO COOBITHS — NPUYUHEHHBIH TEMU WIM HHBIMHU
UCTOYHUKAMU  ymep0 B BuIe  (PU3UYECKOr0, HUMYIIECTBEHHOTO,  COLMAIBHOTO,
NE30praHu3alMOHHOTO W Tp. BHemHe ymep0d MpPeACTaBIsSIOT  MPEXKIE  BCETro
ne(OpPMUPOBAHHBIC TPEAMETH — BEIIH, AIEMEHTHI (UIOPHI U (ayHbI, CIICIbI MPECTYIUICHHUS,
KOTOpBIE OKa3aiuch Ha Mecte coObThsA. O pu3nueckoM Bpesie TOBOPUT COCTOSIHUE 37]0POBbS
JKUBOTO uesjoBeka nubo ero Tpyn. MHpopmamus o6 ymepOe mocTymaer Mo 3asBICHUSM
¢u3nueckux TU00 IOPUIMUECKUX JIHII, PAIOPTOB 00 0OHApyKEeHUH npecTyruieHus (1. 43 cr. 5
VIIK), CMU ut.a. Crares 140 YIIK moBomamu uisi BO3OYXICHHS YTOJIOBHOTO JIeiia
npu3HaeT: 1) 3asBiICHHME O TNPECTYIUICHWHW; 2) SBKAa C TOBHHHOHM; 3) COOOIIEHHE O
COBEpIICHHOM JHOO TOTOBAILIEMCS TMPECTYIJICHUH, MOJYYeHHOE W3 HHBIX HCTOYHUKOB.
OcHoBaH#eM Tt BO30YKIEHUSI YTOJIOBHOTO Jelia SBJSICTCS HaJIU4ne JOCTOBEPHBIX JaHHBIX,

YKa3bIBaAIOIIKUX HAa NPHU3HAKU MPECCTYIIICHUA.

8 YronosHo-mporeccyansHoe npaso Poccuiickoii ®enepanun / ox pen. I1.A. JTymuuckoii. M., 2003.

8 Cmupnos A.B., Kamunosckuii K.5. Yronosssiii mponecc. M., 2004. C. 939.

8 KommenTapuii k YToloBHO-NponeccyanbHOMy Kouekcy Poccuiickoit ®enepamuu (mocrareiinbif). T. 1.

M., 2005. C. 92.



Jnss  ycTaHOBNEHHS COOBITHS TPECTYIUICHHS IPABONPUMEHHUTENI0, Kak MpPaBUIIo,
JIOCTaTOYHO ONPEIEIUTh POJOBOM M BHJIOBOM OOBEKT MOCATaTeNIbCTBA, HEO0S3aTeIbHO
HETMOCPEICTBEHHBIN, XapakTep yiiepOa, MPUUYMHEHHOTO HMEHHO 4YEJIOBEKOM, a TaKkKe
OOBEKTUBHBIC DJIEMEHTHI JESHUS: MECTO, BpeMs, CIoco0, OOCTaHOBKY €ro COBEPIICHUSI.
ABTOpBI paboOT o0 KBaMH(HUKAIMK TPECTYIUICHUH €IWHBI B TOHUMaHUU OOBEKTa
KBaJIM(UKAIMU COAESHHOTO Ha TEPBOM JTare YCTaHOBIEHHUS cOObITUsA nesHus. llpusnax
BUHBI M CyObEKTa yCTaHABIMBAaeTCS Ha TOCIEAYIONIMX MPOLECCYalbHBIX JTamax
kBanupukanuu npectymieHus. CremoBaTeNd W JO3HABATENW TPU KOHCTATAIlMM HAIUYUS
COOBITHSI TIPECTYIUICHUSI BO30YKIAIOT YTOJIOBHBIE Nena 1Mo (akTy COBEpIICHUs NesHus. B
rpade o nuie, COBEpIIMBIIEM MPECTYIIIEHUE, OTMEUAETCS KHEU3BECTEHY.

OcHoBaH#eM 1 BO30Y>KICHHs YTOJIOBHOTO JIea SBISETCS, KaK IIacUT 3aKOH, «HAIUYUE
JIOCTAaTOYHBIX JaHHBIX, YKA3bIBAIOIIMX HA MPU3HAKH MPECTYIUICHUs». 3HAYUT, OKOHYATEIbHO
KBaTM(UKAIUS TPECTYIUICHUS O OOBEKTy, ymiepOy U IPYrUM OOBEKTHBHBIM JJIEMEHTaM
cocTaBa JIOJDKHA OBITh Y)K€ HE TUIOTETUYECKOH, a ONpeleleHHON M Jo3HaBaTels,
cienoBarens, npokypopa. lIpaBonpumenuTens 3akio4aer, YTO MPUYMHEHHBIA Bpel CyTh
OO0IIECTBEHHO OTACHBIE MOCIEACTBHS IeHCTBUIA (PU3MUYECcKOro JHIIa, ¥ IPU 3TOM He yiiepO oT
npoctynkoB. HaswiBaetcs cratbst YK P®, mo kotopoii B030ykmaeTcs yrojgoBHOE IEIO.
Koneuno, Takas kBanu@uKaius MOXET ObITh IMOTOM H3MEHEHAa, MPOKYpOp HE YTBEPIUT
MTOCTAHOBJICHUSI M MPU3HAET OTCYTCTBUE COCTaBa MpeCTyIUieHus U T.1. Tem He meHee cT. 146
VIIK TtpebyeT, 4ToOBI B MOCTAHOBICHHH O BO30Y>KIEHUU YTOJIOBHOTO Jejia Ha3bIBAJIKCh
MYHKT, 4acTh, cTaThs YK PD, Ha 0OCHOBaHUU KOTOPHIX BO30YKIA€TCS YTOJIOBHOE JEIIO.

Ommbkr B KBwIM(UKAIIMM HA CTAIUU YCTAaHOBJICHUS COOBITHUS TIPECTYIUICHUS
MHOTOUYMCJICHHBl U HANpsSMYyI0 BeAyT K KBaJU(pUKAIUMOHHBIM OMIMOKAM Ha TMOCIETYIOIMINX
sTanax KBajnudukanuu. HemomHoTa W OAHOCTOPOHHOCTH TMPH JOKAa3bIBaHUHM CyJaMU
(dakTHUecKuX 00CTOATENbCTB JeNa 4acTo HasbiBaercsi BepxoBubiM Cynom P® B kauyectBe
UCTOYHUKA KBaJTM(PUKAIMOHHBIX OIMMOOK B 0030pax CyJIeOHOI MPaKTUKH 10 pe3ybTaTaM ee
000011IeHHS.

Cpenu kBanM(pUKAMOHHBIX OIIMOOK Ha JTame OINepaTHUBHO-CIEICTBEHHBIX ICHCTBHIA
npeodaaroT KPUMHUHAIMCTUYECKHE M TpolleccyanbHble omuOKkd. OHUM U camu 1o cede
MOTYT NPHUBECTH K «pa3Bajly» YIOJOBHOIO Jiela, HalmpuMmep, M3-3a HEJIOKA3aHHOCTH U IO
IpYTUM  HEpeaOWIMTHUPYIOIIMM  OCHOBAaHUSIM, M  OOYCJIOBUTHb  yTOJIOBHO-TIPABOBBIE
KBaJTM()UKAIIMOHHBIE OIIHUOKH.

[TpumepomM OOOCHOBAHHOTO TPEKpAIICHHsSI YTOJOBHOTO JieJla JO3HAaBaTElIeM MOKET
ciyxuTh feio I'. OHa nmojana B MWINMLIMIO 3asiBJIEHHE O TOM, YTO KTO-TO CHSUI C €€ cueTa B

Coepbanke Tpu ThIcsIuM pyOseit. Bo3OyxaeHHoe 1o (akTy MOIIEHHHYECTBA yTOJIOBHOE JIEIIO



OBUTO 3aTeM MPEKpaIIeHO BBUIY OTCYTCTBHUS COOBITHS MPECTYIICHUS Ha OCHOBaHUM 1. 1 4. 1
cT. 24 VIIK. I'. cama cHsa yKa3aHHYI0 CyMMY JICHET, HO 3aTeM 3a0blia o0 3ToM. B manHOM
clly4ae OTCYTCTBOBAJIO COObITHE MpecTyruieHus. JlanmpHeimas kBanuduKanus COAESIHHOTO
IPOM3BOJUTHCS HE JIOJKHA, N0O, €CIIM OTCYTCTBYET COOBITHE MPECTYIUICHUS, HE MOXKET OBbITh
U €ro COCTaBa.

CrnenyeT OTMETHTb, YTO Ha NPAKTHKE KBaTH(UKAIUSA JESHUNW BBUIY OTCYTCTBHS (WM
HaNMU4usl) COOBITUS TMPOM3BOAMTCA peaKo. Yaiie cregoBareiad M JO3HABATENH HE HAXOJIAT
cocTaBoB mpecTyruieHuil. [Ipu 3ToM OHH, Kak MpaBuiIo, 3a0BIBAIOT YKa3aTh B MPEKpallaeMbIX
JleNTax, Kakoif 9JeMEeHT U MPH3HAK COCTABa OTCYTCTBYET® .

Hawnbonee pacmpocTpaHeHHBIC YTOJIOBHO-IIPABOBBIC KBATM(PUKAIIMOHHBIE OIIMOKKW Ha
MEPBOM 3Tare: HeKBaMU(UKAIMs, 0 KOTOPO MOAPOOHO TOBOPUIIOCH B MIPEBIIyIIEH IIaBe, U
KBaJM(pUKAIUA «C 3amacom». VICTOKM OmMOOK dalie BCEero Jiexar He B HECOBEPILCHCTBE
3aKOHA, a TIOYTH TOJHOCTBIO CBSI3aHBI C HENMPO()ECCHOHAIN3MOM, HETOOPOCOBECTHOCTHIO H
KOppYNIMEH A03HAHUA U cleAcTBUA. J[e0 JOXOIUT 0 TOro, 4TO MPaBOMPUMEHUTENN CTAIU
BO30Y>KJaTh yTOJIOBHBIEC JeNia 3a IJIaTy OT MOTEPIEBIIEro W MpeKpamaTh TOXe, HO yXKe 3a
wiary oT Tmojo3peBaemMoro wim obsuHsiemoro. B 2005 1. opraHamu BHYTPEHHHX €T
paccmotpeHo 9188454 3asBneHuid, CcOOOIIEHUH O TMPECTYIUIEHUSX, 3aperucTpUPOBAHO
3554738, ocyxueHo — 878893 muua®®.

Breictrynas Ha xomnmermm MBJ[ Poccun, Ilpesument 17 deBpans 2006 r. KpuTHKOBAI
MUWIHMIHAIO 32 YKPBITUE TPECTYIJICHUH OT yd4era, paBHOAYLIME U TPOU3BOI B XOJ€
paccienoBanust W Koppymuutoo. OOwsicHun 310  B.B.IlyTuH HU3KHUM  YpOBHEM
npodeccroHaI3Ma 1 TIOX0H KaapoBol padoToil. « TBepAbIM M NMPUHIMIIAAIBHBIM JTOJIKECH
ObITh KypC Ha OUYMILIEHHE OT JIOZeH, KOTOpble MNpeBpaTH/Id CIy*kO0y B Pa3HOBUAHOCTh
JOXOIHOTO OW3HECa», — CKasan OH . XOTS ONpeAeleHHbIE YCIEXH Mo 0opsbe ¢
«000opoTHAMU B moroHax» wumerorcs: B 2005r. mo cpaBHenuio ¢ 2004 oOmee yucio
3apETUCTPUPOBAHHBIX MPECTYIUICHUH, COBEPIIEHHBIX CcOTpyAaHuMKamMu MB/I, BbIpocio Ha
46,8% wu cocraBuno 44,7 teic. K yronoBHoOW WM aAMUHUCTPATUBHOM OTBETCTBEHHOCTH
MPUBJIEKIU 28,6 THIC. MUIUIIMOHEPOB.

[Tonarato, 4To KBaMU(HUKAIMU 1O COOBITUIO TMPECTYIUICHHH HE CIIOCOOCTBYET BEChbMa
CHOpHasi KOHUENIUS «KPUMMHAJIUCTUYECKON XapaKTepUCTUKH NpecTymieHui». Hacuurano

0 JIOKUHBI Pa3IMYHBIX ONpeAeNieHUuN Takol xapakTepucTHKu. OIHU KPUMHUHAIKCTHL €e

8 Cwm. nonpobree: Hazapos A./]. BiusHue ciieCTBEHHBIX OMMO0K Ha ommoOku cyna. CII6., 2003.
8 TIpectymmocts n npaBonapymenus (2001-2005): Cratuctudeckuii c6opuuk. M., 2006. C. 12.

% Henunenpusherii pasrosop // Kommepcant. 2006. 18 desp.



HATIPOYb OTBEPraloT , APYrHe TNPeIIaraioT B3aMMOWCKIIoUaomue aedunuimy. Tak,
MpU3HAHHBIA aBTOpUTET B KpuMHHaNUCTUKE P.C. benkuH mpumien K BBIBOAY, YTO «CIIEAYET
OTKa3aThCsl OT TEPMUHA U TIOHATHUS “KPUMHUHAIMCTUYECKAs XapaKTePUCTUKA MIPECTYTUICHUS U
BEPHYTBCS K CTApOM MPAKTUKE KOHKPETHOW YaCTHOM KPUMHUHAIMCTUYECKOM METOIUKHU U B
Ka4yecTBE TIEPBOTO €€ HJIEMEHTAa yKa3blBaTh Ha crHenu(uyeckrne OCOOEHHOCTH IpeaMeTa
JOKa3BIBAHKS 10 PACCMATPHBAEMOi KATErOPHH YTOJOBHBIX AeM» . IIpHBEICHHOE MHEHHE
npenctaBisiercs  yoeautensHeIM. Tem  Oojee  4TO  HA0Op  KPUMHMHATUCTHYECKUX
XapakTepUCTHK y  McclefoBarenel  BecbMa  Ipou3BoibHBIM. K mpumepy, B
KPUMHUHAIMCTUYECKYIO XapaKTEPUCTUKY TEppOpU3Ma BKIKOYAETCA CIOCO0, LI, Tpymnmna,
IPU3HAKH JTHIHOCTH CyOBEKTa IPECTYILICHNS, 0COOSHHOCTH IPOLIECCa CIIe000pa30BaHUs .

bonee mnpueminema karteropusi «clefoBas KapTHHa» KPUMHHAIBLHOTO coObITHsA. OHa
COICPXKHUT MCXOJHYI0O HMH(MOpMAIMIO O HEMOCPEACTBEHHBIX OTIEYaTKaX COOBITHS B
MaTepuaibHOW OOCTAaHOBKE MPECTYIUIEHHUS, SBIAACH MpU 3TOM 0a30i  JOrMYECKHX
MOCTPOCHUH CIEIOBATENIS W KPUTEPHIM BEPH(HKAINA BCEX I0KA3aTEIbCTBEHHBIX CHCTEM .
Panee mpuBomunock aBroputetHoe cBuaerenbctBo H.C. TaranieBa o TOM, 4YTO COCTaB
npectymieHus B XVI u XVII BB. umen nunb npoueccyalbHOe 3Ha4EHUE KaK COB0KYNHOCMb
c1edos, 1o KOTOPBIM MOXKHO OBIJIO OBl yJIOCTOBEPUTHCS B JCHCTBUTEIHLHOM COBEPIICHHU
NPECTYIICHHS, YTOOBI HAYATh PO3BICKHBIC ICHCTBHS .

B nocynebno# cramuu mporiecca OCYIIECTBIISIOTCS ONEPATHBHO-CIICCTBEHHBIE JEHCTBUS
M0 TPAAUIMOHHOM METOJMKE pacclieJOBaHUs NPECTYIIEHUH C y4eTOM OCOOEHHOCTEH
MOCTIEAHUX U MX JoKa3biBaHus. J[s meneil kBanupukanuyu MpecTyIUICHUH yCTaHABIUBACTCS
coObITHE MPECTYIUIEHHUS, a 3aTEM COCTaB MPECTYyIJIeHUs. B mocnenoBaTelbHOCTH — OOBEKT,
00OBEKTHBHAS CTOPOHA, CYOBEKT, CYOBCKTHBHas CTOpoHA. Jloka3aTenbCTBEHHAs dYacTh

HCIOCPCACTBCHHO K KBaJ'II/I(bI/IKaI_II/II/I HE OTHOCHUTCA.

Tor ¢akr, yto YIIK numb B eIMHUYHBIX CIIydasx yIOTPeONsSeT TEPMUH «COCTaB

% Tak, A.B.JlynoB cuMTaeT, 4TO0 KPHMHHAIHCTHUECKAs XapaKTEPHCTHKA TNPECTYIUICHHH He CIocoOHa
00ecTeunTh TOJMHOE KPUMHHAIBHOE H3y4YeHHE mnpecTymuieHud: /[yrnoe A.B. Kpummnanuctika. Munck, 1996.
C. 73; Onu sice. MopiHOE yBII€UEHHE WIIM HOBOE CJIOBO B Hayke // Connanictuueckas 3akOHHOCTb. 1987. Ne 9; cm.
takxe: Kanesckuti /[.J1. // Poccuiickuii ropuamaeckuii xypaai. 2000. Ne 2. C. 102.

' Benxun P.C. TlousTHe, cTaBlIee KPUMHHAIMCTHYECKUM TIEPEKUTKOM // Poccuiickoe 3aKOHOIATENECTBO 1
IOpUMYECKNE HAyKH B COBPEMEHHBIX YCIIOBUSIX: COCTOSIHHE, TPO0JIeMsl, epcnektussl. Tyma, 2000. C. 6-7.

%2 TIpecTymueHns TeppOPHCTHYECKOH HAPABIEHHOCTH. YTOIOBHOE MPeCiIeloBaHME Ha JOCYAeOHOI CTaIuN.
CII6., 2003.

% Cwm. mompoGuee: Juxynoe A.M. KpUMHHATHCTHUYECKHI aHAIN3 KAPTHHBI PACCIELYEMOTO COOBITHS C
MpU3HAKAMU MPeCTyIuieHns: ABroped. Tuc. ... Kaua. opul. Hayk. M., 2005.

% Cwm.: Taeanyes H.C. Pycckoe yronossoe npaBo. Yacts obmas. T. 1. 1902. C. 366.



NPECTYIUICHUS», a TOBOPUT O TPECTYIUICHHH W €ro TpHU3HAKaX, CO3IAETCs ONpeieiCHHas
KOJUTM3UOHHOCTh MEXKJly MaTepUalbHbBIM U nporeccyanbHbiM Konekcamu. OnsTh IpUXOIUTCS
CTAJIKUBAThCsl C JUCKYCCHOHHOCTBIO TIOHSATHSI «COCTaB TmpecTymuieHus». Eciam coctas
NPEeCTyIUICHUST paccMaTpuBaTh KaK CHHOHUM TIPECTYIUICHUS, a TMPU3HAKH COCTaBa
MPECTYIUICHUST KaK CHHOHWUM IPU3HAKOB TpecTyIuieHus, kak 1o aenaet YIIK u mpakrtuka,
Bce paBHO moTpeOyroTcss ytouHeHus. Yacte 1 cr. 14 YK «llonsiTne mpecTymieHus» HE
TOBOPUT O TMpHU3HaKax mpecTymieHus. OHa Ha3bIBaeT CBOWMCTBA MPECTYIJICHUS —
OOIIECTBEHHYI0 ONMACHOCTh, BHHOBHOCTh M MPOTHBOIPABHOCTh JCsHUS (MOCIETHEE K
AJIEeMEHTaM W MPHU3HAKaM COCTaBa He OTHOCUTCA). OOIIECTBEHHAs OMACHOCTh U BUHOBHOCTH
JeSTHUST He CTPYKTYPHUPOBAHBI [0 YEThIpeM IoJicucTeMaM cocTaBa. Korja 3akoH U MmpakTuka
TOBOPAT O «IpH3HAKaxX MPECTYIUICHUsD», TO MMEIOTCS B BHUIY MPU3HAKU UMEHHO COCTaBa
NOpecTyIUIeHUs, a He ero cBoicTBa. KaamuduuupoBaTh aessHHS 1O 000OIIEHHO
c(OpMyIMPOBaHHBIM CBOWCTBaM TMpeCTyIUIeHHs Henb3sa. CocTaB K€ TPECTyIUICHHS B
3aKOHOMATEIBHON  (opmynupoBke nucnosunuii OO6meir u  OcobenHoi yacreir YK
BO3MOXXHOCTh KBaJM(UKAIIMKU TpecTymieHui obecreuynBaeT. [IpeqmeToM mokas3biBaHUS B
nocyaeOHOM M CyneOHOW cTafusX YTrOJOBHOTO IMpolecca SBISIOTCS TPU3HAKM COCTaBa
COBEpPIEHHOTO AestHusA. Il KBamu(HUKaMu — 3TO 00s3aTeNbHbIE 3JIEMEHTHI COCTaBa U UX
npusHaku. JlJis Haka3aHUS U JO0Ka3aTelIbCTB 3HAUYMMBI U 00s3aTenbHble, U (DaKyIbTaTUBHbBIE
3JIEMEHTHI IPECTYIICHHUS.

Kpynueiimmii poccuiickuif aBTOPUTET B YyYE€HHHM 00 YrOJNOBHBIX JOKAa3aTEIbCTBAX
JL.E. BnagumupoB nucan: «Bompoc o Tom, kakue mpeamersl cocTaBisiioT quid probandum
(TO, 9TO MOICIKUT TOKA3BIBAHUIO) B OTIEIBHOM CIIydae pa3pemiacTcs Tak Wil HHade CMOTPS
10 TOMY, YTO mpebyemcst y20N08HbIM 3AKOHOM OJisl COCMAB8A OAHHO20 NPecmynJieHus, KaKue
00CTOSITENFCTBA MPUHUMAIOTCSI BO BHUMAaHHE MpPU WHIUBUAYATHU3UPOBAHHOW BUHOBHOCTHU
HOJICYAMMOTO.

Tounoe ompenenenne quid probandum coBepiiaeTcs, CIEIOBATEIBHO, HA OCHOBAHUU
MamepuanrbHo20  Y20l08HO20 NpaAsa; CyAOIPOU3BOJACTBO Kak CIOCOO0 HCCIIeTOBaHUS
MCTIOIHACT NPOSPAMMY, HAUEPMAHHYIO Y20I108HbIM 3aKoHOM " (KypcHB Moit. — H.K.)

Cornacyercst nmu mipenMeT nokaseiBanus 1o cr. 73 YIIK «OO6cTrositenscTBa, MOIISKAIITIE
JOKA3bIBAaHWIO» C MAaTEPHAIBHBIM YTOJOBHBIM TpaBoM? CrTaThs 73 TperycMaTpuBaeT TpU
TPYIIBl TakKUX OOCTOSATEILCTB: OTHOCSIIMECS K a) TMPECTYIUIGHHI0; ©O) HaKa3aHWIO;
B) KPUMHHOJIOTHYECKUM JeTepMHHaHTaM. K KBadu@uKaluu OTHOCUTCS TiepBas TpyIa

J0Ka3aTCIbCTB. ONEeMEHTBI NpECTYIIICHUA MMPCACTABJICHBI B HEHW OTJINYHO OT MX IMOHUMAaHUS B

% Braoumupoe JLE. Ydenne o6 yromoHbIX nokaszatenbctsax. CII6., 1909. Ilepemsmano: Tyma, 2000.

C. 180-181.



yroJIOBHOM TmpaBe. Hampumep, oOCTOSATENBCTBA, OTHOCSIIMECS K JIMYHOCTH OOBUHIEMOTO,
PacIoJIOKEHBl MKy J10Ka3aTelbCTBAMH BUHOBHOCTH U pa3MepoM Bpeaa. He pazmmuarorcs
JUYHOCTh U CyOBEKT MpecTyImieHus. Mexy TeM K IPeCcTyIUICHUIO H €r0 COCTaBy OTHOCHUTCS
cyOBeKkT mpecTyrieHus. JIMUHOCTh MPECTYIMHUKA BBICTYIIAET B POJIH OJHOTO M3 OCHOBAaHUU
WHIUBUyanu3anuy Hakazanus (ct. 60 YK POD).

VIIK B m2 4.1 cr.73 Ha3Baa o0OCTOSTENLCTBOM, IOJJICKAINIUM JOKa3bIBAaHUIO,
«BHUHOBHOCTb JIUIA B COBEPILIEHUH MPECTYIUICHUs, opMa ero BUHBI U MOTUBBD. KOHCTpyKIINU
BuHOBHOCTH B YIIK u YK okazamuch paznuunsiMu. B YK BUHOBHOCTBE CyTh BUHA, a BUHA —
ponoBoe MoHsATHE €€ (OopM — yMbICIa U HEOCTOPOXKHOCTH. IlponeccyanbHoe TOJIKOBaHHUE
BUHOBHOCTU HMHOE: «J/loKa3bIBaHHE BUHOBHOCTHU JIUIA B COBEPIICHUHU MPECTYIUIHUS M. 2 4. 1
ct. 73 VIIK... TpeOyeT TIIATENIbHOTO HCCIEeNOBaHUs (OPMBI €ro BHUHBI U MOTHBALIUU
COJIESTHHOTO. J[pyrvMu CIIOBaMH, OHO OPHEHTUPYETCS Ha HEOOXOAMMOCTh BCECTOPOHHEIO U
MOJIHOTO BBISIBJICHHSI BCErO TOTO, YTO CBSI3aHO C OMNPEICNIIEMBIMU YTOJOBHBIM 3aKOHOM
0COOEHHOCTSIMU CyOBEKTHUBHON CTOPOHBI MPECTYIUICHHUS, CTABILIErO MPEIMETOM PAaCCMOTPEHUS
no naHHOMy gemy» °. Ciofa e BKIIOYACTCS YTONOBHO-IPABOBas MPOBEPKA BMEHSEMOCTH
JIIa, TPUBJIEKAEMOT0 K YTOJIOBHOM OTBETCTBEHHOCTH.

«BuHOBEH», «BHHOBAaT» B PYCCKOM S3bIKE PABHO3HAYHO «mpectynen». OTBETh
MPUCSHKHBIX «/1a, BAHOBEH» WM «HET, He BUHOBEH» IIOHUMAIOTCS B CMBICIE «J1a, IPECTYTEeH»
WIH «HET, He TPECTYNEH», «COBEPLIMWI MPECTYIJICHHE» WM «JI0Ka3aHO, HE COBEpIIaj
npectyruieHus». CHopsl MPOIECCYaluCTOB O TPUPOJE 3aKIIOUEHUS MPHUCSHKHBIX —Kak
CYXXKIEHUH O (paKTe WM O IOPUANYECKON OlleHKe (KBamu(UKalWu), He pemaeT mpoOIeMbl.
«BUHOBEH», «BHHOBAT», 3HAYUT, COBEPIIWI TMPECTYIUICHHUE — IOPUAMYECKAsi OIICHKA.
JlokazaHa Jii BUHOBHOCTb MOJICY AUMOTO — TOXE IOpUIUYECcKas OLEHKA.

O BUHE W BHHOBHOCTH TOpENIM CTPAaCTH YrOJOBHOTO M TpoleccyaibHoro mpasa B 1950-
X rT. ['maBHBIN nmapTuiiHeiii uaeosnor [LockpEOrIeB «IMONIyTHI» TOTAa HE Tae-HHOyab, a Ha
XIX cwve3ne komnaptun CCCP. FOpucTsl, ssko0bl, Tak 3amyTaiyd BOIPOC O BUHE, YTO «TEIEPh
0e3 BUHA B BUHE HE Pa30epenbesy.

AnprepHaTuBHO npeactaBiaTh B YIIK uepe3 3ansaTyi0o BHHOBHOCTb, (hOPMBI BUHBI, MOTUB
u 1enb, HekoppekTHo. Komnuzuonnocts YK u VIIK B moHMMaHuu BUHOBHOCTH, TOHSITHO, HE
CIOCOOCTBYET COKPAIICHHUIO KBATH(PUKAITMOHHBIX OIIHOOK.

He coBnamaer TpakToBKa Mpe3yMNIMH HEBUHOBHOCTH MPEICTABUTENSIMU MaTE€pPHAIBLHOTO
U TpoleccyanbHoro yrojsoBHoro mnpaBa. Koncrutyuus PO B u. 1 c1.49 (ct. 14 VIIK)
YCTaHABIIMBACT: «..KaXJbIH OOBUHSEMBI B COBEPIICHUM MPECTYIUICHUS CUYUTACTCS

HEBHMHOBHBIM, TTOKa €T0 BUHOBHOCTH HE OYZET JI0Ka3aHa B MPEIYyCMOTPEHHOM (heaepabHbIM



3aKOHOM MOPSAKE ¥ YCTAaHOBJIEHA BCTYMHBIIUM B CHITy IIPUTOBOPOM CYJIa».

«CunTaeTcs» He PaBHOLEHHO «sABIsAeTCs». [Ipe3yMmuuss HEBUHOBHOCTH — YIOJOBHO-
npoueccyainbHass kateropus. (OCHOBAaHMS YrOJIOBHOW OTBETCTBEHHOCTH, T.€. KOrja
IPECTYIUIEHUE A6/14emcs COBEPIICHHBIM BUHOBHBIM B HEM JIMLIOM — KaTErOpHsl YTOJIOBHO-
npaBoBas (ctT. 8 u 14 YK). B Poccunu 3a ron coBepinaercst 9—12 MutH npecTyrieHui, KOTOphIe
OoQUIMATBEHO HE PErucTpuUpyroTcsi. B  OTHOIIEHWHM HUX, TMOHITHO, HE BBIHOCUTCS
OOBHHHUTENBHBIX MPUTOBOPOB. OT 3TOTO OHU HE MEPECTAIOT OBITH MPECTYILICHUSIMHU.

[Ipe3ymmiuss HEBUHOBHOCTU BKIJIIO4aeT corjiacHo 4.3 ct. 14 VIIK Takxke npuHuunm —
«Bce coMHEHHS B BHHOBHOCTM OOBHMHSIEMOIO, KOTOpPbIE HE MOTYT OBITh YCTpaHEHBI B
MOpSZIKE, YCTAHOBJIEHHOM HacTosmuM Koaekcom, TONKYIOTCS B TMOJb3Yy OOBHHSEMOTOY.
Hexotopele pno03HaBaTenu U CIENOBAaTEIM TOJKYIOT MPE3YyMILUI0 HEBUHOBHOCTH Kak
OCHOBaHUE JJIsl IIPEKPAICHNs YTOJIOBHOTO MPECIEI0BaHUs BBUAY HEBO3MOKHOCTH JJOKa3aTh
BUHOBHOCTb JIMIIA, MPUBJICYEHHOTO K YrOJOBHOM OTBeTcTBeHHOCTH. Hampumep, A. Obln
MIPUBJICYEH K YTOJOBHOM OTBETCTBEHHOCTH IO 4. 3 cT. 327 YK 3a ncnosib30BaHUE 3aBEIOMO
MOJIOKHOTO JIOKyMeHTa. OH TpeacTaBWsl IMpU MPUEME HA JIOJDKHOCTh 3aMECTUTENS
reHepaJlbHOro  aupekropa mo toprosie [VYII «bawenupr» ©  TeppUTOPUATIBHYIO
N30MpaTEeNTbHYI0 KOMHUCCHIO JUIS yYacTHsl B BBIOOpax Y (HMCKOrO TOpCOBETa B KauyeCTBE
KaHauAaTa B JIEMyTaThl JWIUIOM O BbICIIEM OOpa30oBaHMM, BBIAAHHBIN bamkupckum
rOCYJJapCTBEHHBIM arpapHbsIM yHuBepcuTeToM. [Io cnpaBke pexkTopa yHHBEpCHUTETa TaKOU
JUIIJIOM HE BBIJIABAJICA.

Jeno 6su10 mpekpamniero no 1. 1 4. 1 ct. 24 YIIK 3a orcyTcTBUEM COOBITHS IPECTYIUICHUSI.
Y cnenoBaTens BO3HHUKJIM COMHEHMsST B CYIIECTBOBAHMM OpHUIrMHaia Juiuioma. B
IIOCTAHOBJICHUM  JIO3HABaTeNld IMPEKpalleHUue YrOoJIOBHOIO Jelda apryMEHTHUPOBAIOCH
clenyromuM o0pa3oM: «...JaTh OOBEKTUBHYIO OILIGHKY IO TOJAENKE HE MpeACTaBIseTCS
BO3MOXXHBIM, TaK Kak IpsMbIX Aoka3aTenbcTB HeT. CornacHo cr. 14 VIIK Bce comHeHus B
BUHOBHOCTU OOBHHSIEMOI0, KOTOpPbIE HE MOTYT OBITH YCTPAHEHBI, TOJIKYIOTCS B IIOJIb3Y
OOBUHSEMOTOY.

VY cnenoBarensi BOSHUKIN COMHEHHMSI, TaK KaK €My, OKa3bIBAE€TCSI, HY’HbI TOJIBKO MpPSIMbIE
JI0Ka3aTeNIbCTBA, & UX, 10 €r0 MHEHUIO, HeT. lIpenbsBieHne MoanoKHOro AUILIOMA cpasy B
JIBa COJIMIHBIX YYPESKICHUS, B TOM YHCIE€ B TOPOJCKOW W30MPKOM, HE NPU3HAHO
JIOCTAaTOYHBIM JJOKA3aTeIbCTBOM. A MOCKOJIBKY COMHEHUSI MPAaBOIPUMEHHUTENST TOJIKYIOTCS B
MOJIE3Y OOBHUHSAEMOTO, TO JIETIO MPEKPAIAETCS 32 OTCYTCTBUEM COOBITHSI MPECTYILIICHHUS.

Takum 00pa3zoM, Ha MpoIeCcCyaTbHON CTaJUU ONEPAaTUBHO-CIIEACTBEHHOI'O YCTaHOBIICHHUS

COOBITHS MMPECTYITICHUA YIKC IPOU3BOAUTCA KBaJ'II/I(bI/IKaHI/Ifl MNPECTYIJICHUSA I10 KOHKpCTHOﬁ

% Yronosmsiii mpouecc: Knaccuaeckuit yaeonnk / Iox pen. K.®. T'ynenxo. C. 210.



HopMme YK. B Hayase onepaTuBHBIX U CIEACTBEHHBIX ACHCTBUM JTO3HABATENN U CIIEIOBATEIN
YCTAHABIIMBAIOT OOBEKT TMPECTYIUICHHS, HE O00s3aTeJIbHO HEMOCPEICTBEHHBIN, yIIepo,
OpeaMeT MOCAraTeNnbCcTBA, MECTO, BpPEeMs, OOCTaHOBKY U JApPYrHe OOBEKTHBHBIC 3JEMEHTHI
COOBITHS. 3aKaHYMBAETCS OSTa CTaJusl BBIHECEHHWEM IIOCTAHOBICHHS O BO30YXICHHU
YTOJIOBHOTO Jiela C yKa3aHHeM KOHKpeTHOH Hopmbl YK, mo koTopol KBammduuupyercs

coaestHHOE (11. 4 4. 2 cT. 146 VIIK).

§ 3. Bb160op yrosioBHO-paBoOBOii HOPMBI

Bmopotui sman xBanuuKauu IpecTyIeHUus — 6b100p 0151 K8ATUPDUKAYUU NPeCmyNIeHUs
Y20108HO-Npasosot Hopmbsi. OH TIpeArnoaracT ysaCHeHHe: 1) CHCTeMbI TPU3HAKOB YTOJIOBHOTO
3aKOHOJIATEIBCTBA; 2) TOJNKOBaHUA HOpM VYK; 3) TeMmopanbHOrO W TEPPUTOPHATBHOTO
NeicTBUS OTOOpaHHOM HOpPMBI; 4) MpaBUi KBaIU(UKAIMKM TPECTYIJICHUH MO OJaHKETHBIM
HOpMaM; 5) KBaU(UKALUU TT0 KOHKYPHUPYIOIINM U KOJUTM3HOHHBIM HOPMaM.

VICTOYHHKOM ' POCCHICKOrO YrOJOBHOTO 3aKOHOATENBCTBA SBISICTCS YTONOBHBI KOIEKC
Poccuiickoit ®enepayn. Cratbst | YK P® rmacur: «l. YTonoBHOE 3aKOHOAATEIBCTBO
Poccuiickoit  @enepaumm  cocroutr u3  Hacrosimero  Kopekca.  HoBble  3akoHBI,
MIPEyCMaTPUBAIOLINE YTOJOBHYIO OTBETCTBEHHOCTb, IOJJIECKAT BKIIIOUYEHHIO B HACTOSIIUAN
Konekc.

Hacrossmmit  Kogexc ocHoBbeiBaercsi Ha Konctutynuu Poccuii-ckoit ®Denepauuu u
OOlIeNPU3HAHHBIX MTPUHIIMIIAX ¥ HOPMAaX MEXTyHAPOIHOTO MpaBay.

HcTopudecku cieqoBaHue TPEOOBAHUIO 3aKOHHOCTU O MOJHOU KOOUPDUKAYUU Y20TI08HO20
3aKOHOO0amebecmaa, UCKITIYalolee IeUCTBUE YTrOJIOBHO-IIPAaBOBLIX HOPM BHE pamok YK, B
Poccun cymectBoBanio He Bcerga. Hampumep, B YIIOKEHMM O HAaKa3aHUSX YTOJIOBHBIX M
ucrpaBuTelnbHbIX 1845 . nomyckajgoch MNpUMEHEHHE HOpM 1o aHaimoruu. Ilomumo
KOAU(PHUIIMPOBAHHOTO 3aKOHOJATENhCTBA, CYIIECTBOBAIIO HEMAaJO€ YHCIO KOJEKCOB U
YCTaBOB, PETJIAMEHTUPYIOIINX YTOJIOBHYIO OTBETCTBEHHOCTh 3a MPECTYIICHHUS.

Camo Ynoxenue Briatodano 2304 ctaTed, 4TO B YETHIPE pa3a MPEBBIIATIO CPEIHUA 00beM
NneiicTBOBaBIIMX TOorAa KonekcoB. B. CmacoBuu mmcanm 00 VYIOXEHUHM, UYTO «IaMATh
yejioBeuecKasi He MOXKET C HUM CIPaBUTHCSA, U HET IOPUCTa — HU TEOPETUKA, HU MPAKTHKA,
KOTOpBIH OBl 3HAN YIJIOXKEHHE B €r0 OCHOBHBIX NMpUHIUNAX U 4yepTax». [loMmumo Ynoxenus,
YIOJIOBHAsl OTBETCTBEHHOCTh PETJIAMEHTHPOBAJach YCTAaBOM O HAKA3aHMAX, HaJlaraeMbIX

MupoBbIMH cyAbsiMu (181 crates), Bounckum YctaBom o HakazaHusx (282 crateu) u

97 Cm. nompoGHee: VICTOUHMKM POCCHIICKOTO TIpaBa: Bompockl Teopuy M NpakTuku: YueGHoe nocobue. M.,

2005.



JIPYTUMU UCTOYHUKAMHU.

B cBsi31 ¢ 3THM HE TOJIBKO MO UIACOJIOTHUECKUM cOOOpakeHHsIM 1ocie CoruaTncTHIeCKOM
OxT1a0pbckoii peBomtoruu 1917 1. HapoAHbIE CyIbI HE TPUMEHSITN Y JI0KEHHUE, XOTS JEKPEThI
o cyne Nel m 2 paspemanin 370, @ B CHIIy apXaudHOCTH M OECCHCTEMHOCTH YTOJIOBHOTO
npasa. [lepssiit YK PCOCP 1922 r. okazancsi caMbIM KPaTKHUM B MUpPE: B HEM COJIEPKAIOCh
Bcero 218 crareil.

B cucreme natu npuHuunoB YK P@® HazpiBaeT NpUHIMI 3aKOHHOCTH, BEOYIIUMHU
YCTAHOBJICHUSIMA KOTOPOTO BBICTYIIAIOT BEPXOBEHCTBO MEXKIYHAPOJHOIO YrOJIOBHOTO IpaBa
U TOJKOHCTUTYUHOHHOCTh Kopekca. B 3TON CBsA3M BO3HHMKAET BONPOC O AOMYCTUMOCTH
KBaJIM(UKALIMY TIPECTYIUICHUH HEMOCPEACTBEHHO MO HOPMaM MEXAYHapOIHOIO YTOJIOBHOTO
npaBa u Konctutynuu PO. B Teopun 1 Ha pakTUKE pelaeTcss OH MO-pa3HoOMYy.

Opnu uccnenoBarenu ucxoas u3 1.4 cr. 15 Koncrutyuuun PO npusHaioT aGCOMIOTHBIN
NpUMaT MEXIYHAPOJHOTO TpaBa HaJ BHYTPCHHHM W TIOTOMY O€3yCIIOBHBIM HCTOYHUKOM
YTOJIOBHOTO 3aKOHOJATENbCTBA, MO KOTOPOMY CIleAyeT KBalu(UIUPOBATh IMPECTYIUICHHUS.
Jpyrue cuuTaroT BEpXOBEHCTBO MEKIyHApPOJHOTO IpaBa HaJ BHYTPEHHUM OTHOCHUTEIIbHBIM,
T.e. TPUMEHUTENIBHO K Hopmam OOmel yactu YK, Kk HOpMmMam, HE CBS3aHHBIM C
YCTaHOBJICHHUEM U y>KECTOUEHHEM YTI'OJIOBHOM OTBETCTBEHHOCTH, U HaJ HOpMamu OcobeHHOH
gyactd YK, KOTOpble MNpAMO OTCBUIAIOT K MEXIYHAPOAHO-IIPABOBBIM aKTaM, Kak 3TO
chopmynupoBano B pazaene XII YK «llpectyriennss mpotuB Mupa W 0€30MAaCHOCTH
qesoBedecTBay . HakoHeIl, TPEThH OTBEPraioT BEPXOBEHCTBO MEXTyHAPOIHOTO MpaBa Hajl
BHYTPEHHUM YTOJIOBHBIM IPAaBOM, HOO MHAs MO3UIMS, [0 UX MHEHHIO, CIIOCOOHA MOJ0PBATh
CYBEPEHHTET COOTBETCTBYIONIErO TOCYIaPCTBA I MPaBa .

Kak cuuraer unmen Koncrurymumonnoro Cyma P®, mpodeccop MexmTyHapoIHOTO MpaBa

O.1. TuyHoB, «ecnu oOHapyKUBAETCs MIPOTUBOPEUUE MEXKITY MEXAYHAPOIHBIMU JIOTOBOPAMHU

% Cm. monpobuee: Kubanvnux A.I. BiusHue MeXIyHApOIHOTO YrOJOBHOTO IIpaBa HA POCCHICKOE
YTOJIOBHOE TpaBo: ABTOped. AmWC. ... HOKT. fopun. Hayk. M., 2003; Huocamosa-Xezeati JI.B. MexmyHapogHOE
yrosioBHoe npaBo. M., 2003; Konaxun B.I1. MexxayHapoJIHble TOTOBOPBI KaK HUCTOYHUK POCCUHCKOTO YTOJIOBHOTO
npaBa // YromoBHoe mpaBo B XXI Beke: Marepuansl MexayHapomHOW HaydHOW KOH(EpEeHIMH Ha
fopunudeckoMm ¢axynsrere MI'Y um. M.B. JlomonocoBa. M., 2002; Kaiicon /[.B. VmmneMeHTanus HOPM
MEXIYHapOJHOTO YTOJIOBHOTO TIpaBa B 3aKOHOIATENbCTBO Poccuiickoit Deneparmu / YToIOBHOE NpaBo:
ctparerus pa3Butus B XXI Beke / Marepuansl MexyHapoaHoi koHpepenuuu. M., 2004; MexnyHapoaHoe u
HallMOHAJIFHOE YTOJIOBHOE 3aKOHOJAATENbCTBO: MNpOOJIEMBI [opuauyeckoil TexHuku // Marepuansr 11
MexayHapotHOH ~ HAayYHO-TIPAKTHYECKOH  KOH(EpeHIMM Ha  [opuauueckoM  dakymsrere MIY
uM. M.B. JlomonocoBa. M., 2004. C. 323-399.

% Cwm.: Bedepnuxosa O.H. MexIyHapoaHOE YTOIOBHOE MPaBo: TPoOieMbl HMILIEMEHTALMH // YTOTOBHOE

npaso. 2003. Ne 3. C. 13-14.



Poccniickoit @enepanueit u ee Koncturynuei, To oHO paspemaercs B noyb3y Koncrurynun
Ha TOM OCHOBAaHHHU, YTO OHAa HMMEET BBICIIYI IOPUAWYECKYIO CHIIy, NPSAMOE IEHCTBUE U
IIPUMEHSETCS Ha BCEU POCCUMCKOW TeppuTOpuH. IIpMHIMI BEPXOBEHCTBA ITOJIOKEHUMN
Konctutynun P® He pomyckaeT BEpXOBEHCTBAa INPaBUI MEXAYHAapOJHOIO JOrOBOpa B
OTHOLICHHH Hee CaMOH B CIlydae MPOTHBOPEdHs Mexmy Humm» . Ha mpumepe Craryra
Mexnaynapoanoro yrojoBHoro Cyma (MYC), kotopeiii Bctynwin B cuiy 1 utons 2002 r.,
HOJMKCaH, HO MoKa He patuduuupoBaH Poccueii, mo muenuto O.H. BenepHukoBoii, psn ero
HOpM NpOTUBOpeUnT poccuiickoii Konctutyunu. «HagHanunoHanbHbIN MeXIyHapOAHbIN Cy,
JNEUCTBYIOIINUNA HE TapaJlieIbHO, HO BMECTO HAIMOHAJIBHON CyJIeOHOM CHCTEMbI, — IHIIET
OHa, — TMOJAPBIBAET HE3aBUCUMOCTb CyJEOHOW BIAcCTH, YIPOXKAeT CyBEPEHHUTETY
rocyJlapcTBa... IJTO XOpOLIO TOHMMAlOT aMEpUKaHIbl, KoTopble B Jekabpe 2001 r.
noanucanu Cratyr MYC, a B mae 2002 r. 0TO3BaJIU CBOIO MOAMNKUCH, BHICKA3aB OMACEHUS, UTO
«CyIl MOXET JEWCTBOBAaTh IMOJUTUYECKH NIPHUCTPACTHO II0 OTHOLICHUID K aMEPUKAHCKUM

TpaXXaaHam» 101 .

O.H. BenepHukoBa mnpeajiokuiaa OTJIOKUTh paTUUKAIUo Pumckoro
Craryra MY C Poccueii.

[To3Boyt0 cebe HE corjacuThcss C MHEHHEM aBTOpoB. Hamportus, cienyer ObicTpee
paTuduIMpoBaTh Ha3BaHHBIN CtaryT. B NEHCTBUTENHLHOCTH OH HE IMOAPBIBACT CYBEPEHHUTET
HAIlMOHAIBHOM CYJIeOHOM CHCTEMBI, TaK KaK MCXOAUT M3 JBOMHOW FOPUCAMKINUA CYIOB —
MexayHapoaHo (MYC) u HalMOHAIBEHOHN 32 MEXKIyHapOIHBIC MpecTyIUIeHus. be3 peanbHo
dbyukuonupyomero MYC HeBO3MOKHO MPOTHUBOCTOSIHUE TaIOMUPYIONICH OpraHu30BaHHON
TPaHCHAIIMOHAIBHOM MPECTYMHOCTH, MPEXJIE BCEro TEppopu3Ma, a TaKXKe MPeCcTYIICHUU
IIPOTUB MUPA U OE30MIaCHOCTH YEJIOBEUYECTBA.

Uro kacaercs yuera OCOOCHHOCTEH POCCHHCKOTO YTOJOBHOTO TpaBa, TO JUIsI ATOTO
CYIIECTBYIOT MPOTOKOJbI K MOANHCAHHBIM MEXKIYHApOAHO-IIPABOBBIM AaKTaM, B KOTOPBIX
OrOBapHBaeTCs, Kakue MoyiokeHus Poccus parudunupyer, a kakue HeT. VMeHHO Tak
nocrynmwia Poccus, k mnpumepy, mnpu patudukanuu EBponeickoil KOHBeHIHMH 00
JSKCTpagukiuu. Bo Bcex MexayHapoaHblX KOHBEHIMAX HEU3MEHHO COJEPKUTCS
YTBEPKACHHE, YTO IpEAaraéMble B HUX MEpbl IPUHUMAIOTCSI TOCY1apCTBAMU-YYACTHUKAMU,
€CJIM OHU COTJIACYIOTCS C MPUHSATHIMU BHYTPEHHUM MPABOM MPUHLUIIAMHA U CUCTEMOM.

Henw3st He mpu3HATH ONPENENICHHYIO KOJUTM3UOHHOCTH 4.4 cT. 15 Koncturyuuu PO u

ct.1 VYK P®. TIlocnennuii 0e30roBOPOYHO MPU3HAET HCTOYHHKOM  YTOJOBHOTO

1" Tuynoe O.M. Pemenns Konctutymuonnoro Cyma P® u MexmyHapomHOe mpaBo // PoccuiicKas FOCTHITH.
2001. Ne 10. C. 15; cm. takke: IlpobGieMbl Teopuu TocymapcTBa W mpaBa: YdeOHoe mocobue/ Ilom pen.
M.H. Mapuenko. M., 2002. C. 554-560.

" Beoepnuxosa O.H. Yxa3. cou. C. 13-14.



3akoHoAarenbcTBa ToJbKo Koneke. O KoHcTuTymu 1 o01menpuHThIX NPUHIUMIAX U HOpMaxX
MEXKIYHapOAHOTO mpaBa ckazaHo, yTo YK Ha HuUX «ocHoBbiBaeTca». Craths ke 15
Konctutynuu PO ycrtaHaBnmBaeT BEpXOBEHCTBO U caMoil KOHCTUTYIMU M MEXTyHapOJHOTO
npaBa M Jake OOIICTIPUHATHIX MEXIyHAPOIHBIX IPUHITUIIOB, B TOM yHcie Haj YK PO.

Psan y4eHBIX pemaroT 3Ty KOJUIM3HMIO B N0Jb3Yy KOHCTUTYLMM M MEXAYHapOJHOIO Ipasa,
MIO3TOMY OHHM NPHU3HAIOT HCTOYHMKOM YIOJIOBHOTO 3aKOHozaTenbcTBa KoHCTHTYLHIO,
MEXXyHapOJHO-TIPaBOBbIe aKkThl, patudunuposannsle Poccueir, 1 YK P®. Takoe pemenue
Tpebyer auddepeHuupoBaHHoro moaxona. Tak, HOPMBI MEXIYHAapOJHOTO IpaBa,
YCWIMBAKOIIAE WIM  YCTAaHABIMBAIOIIME  YIOJOBHYK) OTBETCTBEHHOCTb, HE MOIYT
HEINOCPEJICTBEHHO MPUMEHATHCA MU KBanndukauu npectymieHuil. Takoil 3anper BbITEKaeT
U3 CaMHUX MEXIYHAPOJHBIX M KOHCTHUTYLHOHHBIX MpeanucaHuii 00 oOpaTHOIl cuie 3aKoHa.
HanpotuB, HOpMBI, OTMEHSIOIINE JIMOO CMSTYAONINe YTOJOBHYIO OTBETCTBEHHOCTH, MOTYT
IIPUMEHSATHCS HEIOCPEACTBEHHO A0 BKIIOYeHHs B YK P®. M3BecTHO, 4TO MEXIyHApOIHOE
3aKOHOJIaTEIbCTBO HE COJEPKUT KOHKPETHBIX CAaHKUUHN 3a mpectyiuieHus. CaHKIUU MOTYT
peIycMaTpUBAThHCS JIHMIIb B 00OOOIMIEHHOM BUJE, HAPUMED MPHU OMPEACTICHUU «CEPHE3HOTO
npectymuieHus» (uckiaodenue cocrasisieT Kousenuus OOH 1948 r. o renomuze). Yxe no
OJHOMY JTOMY OCHOBAaHMI0O OHM HE MOTYyT HENOCPEACTBEHHO MCIOJIb30BaThCA IIPHU
kBamnukanuu npectymieHuii. Tak, B KouBenmuum OOH mnpoTuB TpaHCHAIMOHATBLHON
OpPraHW30BAaHHOW MPECTYMHOCTH, patuduiupoBanHon B PO 26 anpens 2004 r., cepbe3HBIMU
MPECTYIUICHUAMH MPU3HAIOTCA TE€, KOTOPbIE HAKA3yE€Mbl MO YTOJIOBHOMY 3aKOHOJATEIbCTBY
roCyJIapCTBa-y4acTHUKA KOHBEHIIMH JIMIICHUEM CBOOOJBI HA MaKCHMAJIbHBIA CPOK HE MEHee
YEThIpeX JIET.

[Tneaym BepxoBuoro Cyma P® B moctanoBiernuu Ne 5 ot 10 oktsa6ps 2003 r. «O
NPUMEHEHUH cyJamMu oOmiell IOpUCAMKINK OOLIENPU3HAHHBIX MNPUHLUIOB U HOPM
MEXKJYHapOAHOTO TIpaBa M MEXKIYHAPOAHBIX JOroBopoB Pocculickoit dDenepanum»
pasbsicHWI: «MeXIyHapOaHbIE JOrOBOPBI, HOPMBI KOTOPBIX MPEIyCMaTPUBAIOT IMPU3HAKH
COCTaBOB YI'OJIOBHO-HAKa3yEMbIX JACSHUM, HE MOTYT IPUMEHSATHCS CyJlaMU HEMOCPEIACTBEHHO,
MOCKOJIbKY TAaKUMH JIOTOBOpAaMH TIPSIMO YCTAaHABIMBAETCS OO0S3aHHOCTH TOCYAapCTB
00ecreynTh BBHIIIOJHEHUE MTPETYCMOTPEHHBIX JJOTOBOPOM O0S3aTENBCTB IyTEM YCTAaHOBJICHHUS
HAKA3YEMOCTH MPELyCMOTPEHHBIX BHYTPECHHNM (HALIMOHATBHBIM) 3aKOHOM» -,

B IlocraHoBieHMH OJHO3HAYHO OTBEPraeTcs HEMOCPEICTBEHHOCTh KBaTH(PUKAIUU
MPECTYIUICHUH TI0 MEXIYHApOJAHOMY YTOJOBHOMY MpaBy. OfgHako B HeM 000iiieH BOmpocC O
JIOITyCTUMOCTH ATOTO MPUMEHUTEIHHO K HopMaM OO1iel yacTu, KOTOpbIE TOKE y4acTBYIOT B

KBaJ'II/I(bI/IKaIII/II/I, a TaKiKC B Ciydasdx ACKPUMHWHAIN3alUn npecrynneHI/IfI 100 CMATrYeHUs



OTBETCTBEHHOCTH 3a JESHUS, OTBETCTBEHHOCTh 3a KOTOpbIE periiaMmeHTHpyeTcsi OcoObeHHON
yactbio YK. [Ipencrasnsiercs, 4To TaKoro poaa HOPMbI MEXIYHAPOIHOTO IIpaBa, pasymeercs,
paTuQUIUpPOBaHHBIC, JODKHBI TNPHUMEHATHCA HEMOCPEJACTBEHHO. OTO BBITEKaeT U3
tonkoBaHuss 4.1 cr.1 YK P®, rme ckazaHo, YTO «HOBBIE YTOJOBHBIE 3aKOHBI,
IpeyCMaTPUBAIOLINE YTOJIOBHYI0 OTBETCTBEHHOCTb, IOJUIEKAT BKIIIOUEHUIO B HACTOSAILIUIN
Koneke». Orcroma cneayer, 4To o0s3aTeibHOM MMILIeMeHTannun B YK TpeOyroT HOpPMBEI,
YCTaHABIIMBAIOIIME YTOJOBHYIO OTBETCTBEHHOCTh, HO HE OCBOOOXKIaromue OT Hee, JTuOo
CMSATYaIOLIUE YIOJOBHYIO OTBETCTBEHHOCTh WJIM Haka3aHue. J[aHHBIM BBIBOJ B IIOJIHOM Mepe
COTJIACYeTCs C TPUHIIMIIOM MEXIYHApOTHOTO U KOHCTUTYIIMOHHOTO TpaBa 00 00paTHOU cuie
3aKOHA, YCTPAHSIOIIETo JUO0 CMATYaloIero Haka3aHue.

[Ipu ob6cyxaennun mnpoekta D3 «O patudukanuu KoHBeHunn 00 yroiaoBHOMH
OTBETCTBEHHOCTH 3a Koppymnuuio» B 'ocayme 8 utosst 2006 r. nemytaTsl 00paTUIIM BHUMaHHUE
Ha koym3nio Mexay Konsenmuen u YK B Bompoce 0 IpaBOMEPHOCTH 3aIlpeTa pasrialleHus
OaHKOBCKOM TaliHbl. KOHBEHIIMS CUMTAET, YTO OAHKOBCKAs TaiflHA HE SIBJISICTCS MPEMATCTBHEM
JUIs BO30YXKIEHHUs PpaccMOTpeHUs KoppynuuoHHbIX peictBuil. Crates 183 VYK crporo
HaKa3blBaeT (0 JECSATH JIeT JHIIEHUS CBOOONIBI MO 4Y.4) 3a HE3aKOHHOE TMOJyYCHHE U
pasriaieHne CBEACHUN, COCTABIIAIOMNX OAHKOBCKYIO TaiiHy. JIOKJIaquuK IpU pacCMOTPEHHUH
npoekta Ha 3acenaHuu llapnamenta oTMeTwsd, 4YTO B XOJA€ IMOJITOTOBKM 3aKOHa 00
nmriemenTanuu Koneeniuu B YK ata xommmsus Oyner yurena. «[Ipu aTom, — ckazan oH,
— MBI UCXOAUM H3 TOTO, YTO HOpMa MEXAYHAPOIHOIO MpaBa, TeM Oosiee paTuuIupoBaHHAS
TapIaMEHTOM, HMEeT MPHOPHUTET Mepel ASHCTBYIONINM POCCHACKHM 3aKOHOIATEIBCTBOMY -,

[IpencraBnsiercs, 4To B JaHHOM CiIy4ae He 00s3aTesibHO u3MeHsATh cT. 183 YK. Dra Hopma
OJlaHKeTHas, TOBOPUT O HE3aKOHHOCTHU IMPHUBEACHHBIX B HEH NEHCTBHI, OTCHUIAET K APYTUM
OoTpacisM TpaBa, B UX YHCIE MNPUOPUTETHOMY MEXIyHapoAHOMY TmpaBy. VM HagiexuT
PYKOBOJCTBOBATHCSI IPUMEHUTENBHO K JI€JIaM O KOPPYILHH.

CornacHo Benckoit konBeHuuu 1969r1. «O mpaBe MEXIYHApOJHBIX JIOTOBOPOBY
rOCyapCTBO HE MOJKET CChLIAThCSI HA IMOJIOKEHUs COOCTBEHHOTO MpaBa U MpoOesbl B HEM B
OTBET Ha OOBMHEHHUS B HAPYUICHHH UM CBOMX 00S3aTENbCTB MO MEXIYHApOJHOMY TpaBy. B
3TOHM CBSI3W HE JIMIIEHO OCHOBaHMU mpeioxenue npodeccopa B.A. Jluxomnas (JlatBus) o
BeeaeHnn B OOmyro dacte YK pazgena, periaMeHTHPYIOMIETO  COOTHOIICHHUE

MESKIYHAPOIHBIX U BHYTPHTOCY AAPCTBEHHBIX YTOTOBHO-TIPABOBBIX aKTOB .

192 BBC Pd. 2003. Ne 12.
193 Crenorpamma 3acenanms Focaymsr ot 8 urons 2006 T.
194 JTuxonas B.A. Tlpouecc HMIUIEMEHTAalMd HOPM MEXIyHApOJHOTO TIpaBa// MeXIyHapongHOE W

HaIIMOHAJIFHOE YTOJIOBHOE 3aKOHOAATENbCTBO. [IpobaeMs! opuandeckoit Texauku. M., 2004. C. 342.



BepxoBubiii Cy B mocTaHOBJIEHUH 00omIen U npobiaeMy KBalu(UKALKUK HPECTYIICHUN
IPOTUB MHpa U OE€30IaCHOCTH, a TaKXkKe MPECTYIUIEHUH MeXAyHapOIHOro Xapakrepa. Mexay
TEM BBICIIAas IPaBOBas CUJIa MEXIYHApOJHOrO IpaBa B 3TUX ciydasx OeccriopHa. [lpu
UMIUIEMEHTAlMU TakuXx HOpM B YK BO3MOXHa MX HMHKOPIOpALMs, KOTAa OHU BHOCSTCS B
Konekc 6e3 kakux-n100 M3MEHEHUH, TeKCTyaIbHO, TIN00 TpaHC(hOpMAaIMK, KOTIa N3MEHEHHSI
BHOCATCS, OHAKO 0€3 M3MEHEHUS UX CYyTH U COJCpXaHHUA MEXIyHapOJHOIO YTrOJOBHO-
npaBoBoro akta. B cr. 355 YK «Pa3paboTka, npon3BOACTBO, HAKOIUIEHHE WM COBIT OPY KU
MaccoBOro mnopaxeHus», 356 «llpumeHeHHe 3ampenieHHbIX CPEACTB U METOJ0B BEICHUS
BOWMHBDY COAEPKHUTCA TMpsMas OTChUIKA K MEXKIYHApOAHBIM J0roBopaMm Poccuiickon
denepanuu.

Takum 00pazoM, MEXAyHapOJHOE YIOJIOBHOE IPaBO BHICTYHNAeT B POJIM HCTOYHHKA
POCCHIICKOTO YTOJIOBHOTO 3aKOHO/IATENIbCTBA U YYACTBYET B KBAJTH(PHUKALUU MPECTYIUICHUHA B
KayecTBe: a) OJIaHKETHBIX HOPM BBICIIEN IOPUAMYECKOMN CHUIIBI, K KOTOphIM OoTchlIaeT YK; 0)
HEIOCPEACTBEHHO JCHCTBYIOIIUM BPEMEHHO U B CIIydasX HEYCWICHHUS U HEYyCTaHOBICHHS
YTOJIOBHOM OTBETCTBEHHOCTH, IOKa He OyayT umimiiemeHTupoBanbl B YK. Ilognucanusie, HO
eme He paTu(UIUpPOBaHHBIE MEXIyHAPOIHBIC JOTOBOPHl MHULIMUPYIOT COBEPIICHCTBOBAHHE
BHYTPEHHETO YTOJIOBHOT'O 3aKOHOJATEIBCTBA.

AHasiornyHo pemaercs Bonpoc o cooTHomeHuu Koncturyuun PO u YK P®. Beicmas
ropuaudeckas cuina KoHCTUTyIMM akcHMOMaTHW4Ha, COINacyercss ¢ TpeOOBaHMEM HPUHIMIA
3aKOHHOCTH O MOJKOHCTUTYLIMOHHOCTH YTOJIOBHOTO 3aKoHa. [Ipu Komnususax 6e3-oroBopoyucH
npumaT OcHOBHOTO 3akoHa. KOHCTHTYIMS y4acTBYeT B KBAJIM(HUKAIMU MTPECTYIIICHUN Oosee
BCEro IpU BBHIOOpPE YTOJOBHO-NIPABOBOM HOPMBI C TOYKHM 3pPEHHUS €€ TEMIOPAJIbHOIO U
TEPPUTOPUAIBHOTO AeUCTBHA. Ee mpeamnucanus UCIoIb3yIOTCA MIPU TOJIKOBAHUH YTOJIOBHBIX
3aKOHOB KOHCTUTYIMOHHBIM U BepXoBHBIM Cyamu.

Jis neneit kBanuuKauy MpoOJIEMHBIM OCTaeTCs MOJOXKEHUE ¢ uMIieMeHnTanueid B YK
paTuUIIIPOBAaHHBIX MEXYHAPOIHO-TIPABOBBIX aKTOB 0 00phOe ¢ mpecTymHOCThI0. HesicHo,
IoYeMy OJHHM U3 MEKIyHAPOIHBIX YTOJIOBHO-IIPAaBOBBIX HOPM UMILIEMeHTUpYytoTcsa B Koneke,
a Jpyrue HET, 4eM BbI3BaHbl T€ WJIM HHBIE OTOBOPKM B IIPOTOKOJIAX K KOHBEHLUAM. Tax,
26 anpenst 2004 r. Berymun B cuiy D3 o parudpukanuu Koumsenimun OOH mnportus
TPaHCHALMOHAIBHOW OPTraHU30BAaHHOM NPECTYITHOCTH U AOTIOIHSIOIINX €€ IPOTOKOJIA IPOTUB
HE3aKOHHOT'O0 BBO3a MUTPAHTOB IO CYIIE, MOPIO U BO3yXy U IPOTOKOJIA O MPELYNPEKICHUN
U TIPECEYCHUH TOPTOBIIU JIIOJIbMH, OCOOEHHO KEHIUHAMU U JETbMHU.

[Ipomo nBa roma mocne patuduxanuu naHHoM KouBeHmmu. MMiuiemeHTanus ero
nosnioxeHudt B YK mocnenoBana ganeko He B MoJHOM oObeme. Jljis dero, crpammBaeTcs,

pPaTUGUIMPYIOTCS MEXIyHApOJHbIE aKThl, €CIM OHU He MmpuMmeHstoTcs? [emytar ['ocmymsl



B.A. PeiKKOB 3a7an JBa CEpbE3HBIX BOMPOCA O MOPSAKE MMIUIEMEHTALHUM IMPEACTABUTEIIO
[Ipesunenta B mapiaMeHTe, KOTOPBIM mpemtoxun st patudukarmuu Konsennuo OOH
IPOTUB Koppymnuuu, noanucadHyro Poccueil eme B 2003 r. «Ckaxure, noxxanyicra, KTO B
NPaBUTENBCTBE MOJMYYWJ TIOpY4YEHHE pa3pabaTbiBaTh MEPEYCHb 3aKOHOMPOEKTOB IIO
peanu3zannu KoHBEHIMM, MO BHECEHHMIO M3MEHEHHMM B 3aKOHOJATEIBCTBO, CYIIECTBYET JIH
TaKOH MepeueHb 3aKOHOMPOEKTOB M KaKhe HaMeUeHbl CPOKU, YTOOBI HE MOJIYYHUIIOCH TaK, YTO
BCE ATO OCTAaHETCs OECXO3HBIM, HUKTO 3a 3TO He OyJIeT oTBeuaTh, W JEJ0 OyIeT ATUTHCS
rojiaMu?» — MpOo3ByYall MEPBbII BOHpOClOS. Bropoit anpecoBancs npencenarento Komurera
locoymbr 1o MexayHapoAHBIM J€JaM O TOM, 4YTO «TOTOBUTCS P OTOBOPOK IO
patudukanuu, Kotopble He MeHsI0T cyTu KonBennuu. Ho Bce-Taku, coriacutech, OrOBOPKH
— 3TO BaXHEUIINM BonIpoc, Bel ero He paCKpBIJ'II/I»l%.

IIpencenarens KoMHUTETa MO MEXAYHApOAHBIM JE€lNaM TaK U HE Pa3bsICHUI JEIyTaTam,
Kakue W modemy HOpMbl KOHBeHIMHM OyIyT MMIUIEMEHTHPOBAHBI B POCCHICKOE YTOJOBHOE
3aKOHOJIaTEIbCTBO.

KouBenuueit OOH mnpoTHMB TpaHCHAIMOHAIBHOW W OPraHU30BAHHOM MPECTYIHOCTH
BBOJATCSl TOHSTUS «CEPHE3HOT0 NPECTYIUIEHUS» M «IIPECTYIUIEHHs] TPaHCHALMOHAIBHOI'O
XapakTepa» («KOHBEHLMOHHBIE npecTymuieHus»). K cepbesnbiM npectyruieHusM KoHBeHuus
OTHECHA IIPECTYIUICHHs, HaKa3yeMble II0 YTOJIOBHOMY 3aKOHOJATENIbCTBY TOCYyAapCTBa-
yuacTHUKa KOHBeHLMH nuIilIeHueM cBOOOJbI HE MEHee 4eThIpeX JIeT. JTO HE COBIAJAET C
Kareropusauueil npecrymiueHuii no cr. 154 VK. IlepecMmarpuBaTh €€ HET JOCTaTOYHBIX
OCHOBaHMIA, B IPOTOKOJIE ke K paThdukay KoHBeHIIMN cIe10BaIo 3TO OTOBOPHTH.

KOHBEHIIMOHHBIMU TPECTYIJICHUSIMU TPU3HAHBI CO3/IaHUE OPraHU30BAHHOM NPECTYMHON
TPYNIIBI M Yy4YacTUE€ B HEW, OTMBIBAHHME JOXOJOB OT NPECTYIUICHUH, KOPPYHIIMOHHOE
BOCTIPEISTCTBOBaHME OCYIIECTBICHHUIO MpaBocyaus. B mpoTokosne kK paTUPUKAIUU yMECTHO
ObUIO OrOBOPUTH, UYTO MOHATUSA Koppynuuun B YK P® Her, mosTOoMy HMIUIEMEHTALUs
BO3MOXKHa JInIb yacTUyHasi. Co3laHue OpraHU30BaHHOM MPECTYMHOM I'pyNmbl U ydacTUE B
Hel yacTuuHo coBmanaoT ¢ YK P®. Her HeoOXoaumMocTH B M3BMEHEHUSX COOTBETCTBYIOIINX
HopM Konekca.

KoHnBeH1ys BHECIa B MUPOBOE YTOJIOBHOE 3aKOHOIATENILCTBO HOBYIO KaTETOPHIO AEIHUN —
«TIPECTYIUICHHUsI TPAaHCHALIMOHAJIBHOIO XapakTepa». VX mpu3sHaku: MpecTylsieHue a)
COBepIIeHO 0Oojiee YeM B OJHOM TOCYJapCcTBE; O) COBEPIICHO B OJHOM TOCYJapCTBE, HO
CYILIECTBEHHAs] 4acThb €ro IMOATOTOBKH, IJIAHUPOBAHUS, PYKOBOJCTBA WM KOHTPOJI HMMEET

MECTO B JpPYIOM TOCYAApCTBE; B) COBEPUIEHO B OJHOM TIOCYAApCTBE, HO MpHU Yy4acTUU

195" Crenorpamma 3acenanus locymsr 17 despais 2006 r. Ne 147 (861). C. 13.

106 Tam sxe.



OpPraHU30BaHHOM NPECTYMHOW TPYIIbl, KOTOPas OCYIIECTBISET MPECTYIHYIO JESITEIbHOCTh B
Oosee 4YeM OJHOM TOCyJapcTBE; T) OHO COBEPLIEHO B OJHOM TOCYJIapCTBE, HO €ro
CYILIECTBEHHBIE MOCIEACTBUS UMEIOT MECTO B IPYTOM IOCYAApPCTBE.

IIpuBenennbie HOopMbl KOHBEHIMHM, KOJIb CKOpPO WX HENPUHATHE HE OrOBOPEHO B
MPOTOKOJIaX O paruduKaryu, moaexar uMimieMeHTanuu B YK. B mosicHUTETbHOM 3amucKe
o Borpocam o patudukanuu Konsenun OOH npoTuB TpaHCHAITMOHAIBHON MPECTYITHOCTH
TaK U CKa3aHO, YTO «KOHBEHIIMS M MPOTOKOJIbl COJEpKAT WHBIE IMpaBUIIAd, YEM Te€, 4TO
npeaycMoTpensl 3akoHamu Poccuiickoii ®enepauuu. Yuactue Poccun B KoHBeHHMSIX U
IPOTOKOJIaX MOTpeOyeT BHECEHWs HW3MEHEHHWH B  3aKOHOJATenbcTBO  Poccuiickoit
®enepaunn». OIHAKO TAKME U3MEHEHHS HE MOCIIEI0BAIH.

ITo cmbicy KoHBeHIMHM, 000CHOBAaHHO Kak BapHMaHT BHECTH M3MeHeHus B paszaen XII VK,
o3arnaBuB ero «lIpecTyruieHus mTpoTHB MHpa M OE30MACHOCTH  YENIOBEYECTBA H
TpaHCHAIIMOHAJILHOTO XapakTepa». B ero ri. 34 moMecTuTs HOPMBI O MPECTYIJICHUAX MPOTUB
MUpa M OE€30MacHOCTH YEJIOBEYECTBa, B TJ. 35 — O MPECTYIUIEHUSX TPaHCHALMOHAIHHOTO
xapakrtepa. B Hawane . 35 wnu B BUAe mpuMeyaHus cQOpMyIHPOBATH B OTAEIHHON CTaThe
MOHSTHE TMPECTYIUICHUM TpaHCHAIIMOHAIBHOIO Xapakrtepa. Hampumep, «k NpecTyIICHUSIM
TPaHCHALIMOHAJILHOTO XapaKTepa OTHOCATCS TSKKHUE U 0CO00 TSKKUE MPECTYIUICHU», U Jlajee
BOCITPOM3BECTH TMOHATHUSA, conepkamnrecss B KonBenuun. Hakazanue nmpemycMOTpeTh OT S5 10
15 ner numenust cBOOO B MO0 MOkKU3HEHHO. Takas HopMa Mo3BoJsiia Obl KBATH(PHUITMPOBATH
U Hakas3blBaTh KaK TpPaHCHAIIMOHAJbHBIE TMPECTYIUICHHUs JIOObIE TSHKKHE UM 0CO00 TSHKKHE
NPECTYIUICHUSI C TpPHU3HAKAMU KOHBEHIIMOHHBIX JesHui. OHM KBaTU(PUIMPOBAIKNCH OBbI 110
COOTBETCTBYIOIMM CTaThsiM YK, a B OOBHHHTEIFHOM 3aKIIOYCHHUH WA TIPUTOBOPE OHH
MPU3HABAIKCH ObI MPECTYIUICHUSIMH TPAHCHAIIMOHAILHOTO XapaKTepa.

Hpyroil BapuaHT: OTrpaHUYUTh CIHMCOK MPECTYIUIEHUH TPAHCHALMOHAIBHOIO XapakTepa
TEMU JIesTHUsIMU, KoTopbie nepeuncieHbl B Konsenmuu OOH. Crateu 0 Hux B YK cHaOauTh
IpUMEUYaHUSIMH, K [puUMepy, Takoro coaepxanus: «llpumeuanue. JlanHoe nesHuE
MPU3HAETCA NPECTYIUIEHUEM TPAHCHALUMOHAIBHOTO XapaKTepa IMpU HAIWYUU IPU3HAKOB,
YKa3aHHBIX B 35 riaBse».

Bo3moxHubl 1 npyrue BapuanThl. OHAKO OYEBHIHO, YTO AHTHKOHCTUTYIIMOHHYIO (DUKIIUIO
NPE/ICTABIISIET COOOH paTu(uKaIMs MEKTyHAPOIHBIX KOHBEHIINH, KOTOphIe 0e3 OOBSICHCHUI HE
UMIUIEMEHTHPYIOTC  BO  BHYTPHUIOCYJAapPCTBEHHOE  3aKOHOJATEIbCTBO M IOTOMY  HE
MIPUMEHSIOTCS. DTO MO3BOJISET HE CUUTATh, B YACTHOCTHU, TAKOE MPECTYIICHUE MEXTYHAPOIHOTO
XapakTepa, Kak MUPaTcTBO «MOPCKUM TEPPOPUIMOM).

B Kouenuuu OOH mnpotuB koppynuuu Uil KBaJU(PHUKALUMK TPEACTaBISET HHTEPEC

BBOJIUMOE MM MOHATHE «KOPPYIIHs». B poccHiickoM yrojJoBHOM 3aKOHOJATENbCTBE MPEKIE U



Terepb OHO He OBUIO0 HM3BECTHO. JIMXOMMCTBO WM M3JOMMCTBO IO YJIOKEHHIO O HaKa3aHUSIX
YTOJIOBHBIX W MCHPAaBUTEIBHBIX 1845 T., mojlydeHHWe W Jada B3SITKH, MOCPETHUYECTBO BO
B3SITOYHMYECTBE, MPOBOKALIMSA B3ATKH, KoMMepueckuil moiakyn mo YK 1922) 1926, 1960 u
1996 rT. HE UMEHOBATIMCH KOPPYTILIUEH.

B 3apyOexHbIX KOJIEKcax IMOHATUE KOPPYINLHUHU OIpeaensercss mno-pasHoMy. OJHaKo
[JIaBHBIE €€ TpPHU3HAKU COBMAJAlOT — KOPBICTHOE 3JIOYMOTpeOJieHHuEe CIiy:KeOHBIMU
nonmHoMounsiMu. YK Kurasg pasnuuaer B3sATOUHMUYECTBO U Koppynuuto. Ilocnensss
NIOHUMAETCs KaK KOPBICTHOE 3JI0YyHOTpeOJIeHHE JOJKHOCTHBIM TosokeHueM. CocTaBbl
B35ITOYHAYECTBA CKOHCTPYMPOBAaHBl TpaaulnoHHO, kKak B YK P®. B Esponeiickoi
KonBenmmu 1999 1. o koppynuuu pas3inyarOT aKTUBHOE M MACCUBHOE B3STOYHUYECTBO.
[lomarato, 4yTO M3MEHATH cocTaBbl B3ATOUHMUYecTBa B YK P® He umeer cmeicma. [ns
JOCTIDKEHUSI €IMHCTBA C KOHBEHLHUSMH, YHNOTPEONISIOIUMH TEPMHUH «KOPPYIIUI», MOXKET
ObITh, YKa3aTh B 3arojOBKaX HOPM O MOJYYEHHH B3SITKH U KOMMEPUECKOM IOJKYIE CIOBO
(«koppynuusi»). BocnpuHMMaTh  MOHSATUSL  «aKTUBHBIE» M «IIACCUBHBIE»  B3SITKU
HEIeJIec000pa3Ho, HE B TPAIUIIUAX POCCHICKOTO YTOJIOBHOTO 3aKOHOAATEIHCTBA U HE BHOCUT
SICHOCTU B KBAIM()UKALIUIO B3ATOUHHYECTBA.

Yro kacaercsi MPHU3HAHUS KOPBICTHOTO 3JI0YMOTPEOJICHUS CIYKEOHBIMU MOITHOMOYHUSMH
(ct. 285) koppymmme mo KhTaiickomMy oOpasiy, TO 3TO He coryiacyercss ¢ 4.3 cT. 170
KBaJIM(UKaUK OOIIeH M CreUalIbHON HOPMBI U HE BBI3BIBAECT TPYAHOCTEH B KBaTH(PUKAIIUU
KOPBICTHOT'O JJOJKHOCTHOTO 3JI0YTOTPEOJICHUS U B3ITOYHUYECTBA.

[Tpobnema MMITIEMEHTAIMN MEXTyHAPOIHBIX aKTOB O O0pbOe C MPECTyMHOCTHIO BEChMa
aKTyaJIbHa, ¥ K KBaJTU(PHUKALMU IPECTYIJICHUI OHA UMEET MPSIMOE OTHOIIICHHUE.

Tepmun «umiuieMeHTanus» deaepanbHbie 3akoHb PO 0 patudukanuu MexIyHapOIHBIX
akToB He ynotpeoisatot. [Ipunsat ob6opot: «Poccuiickas deneparus obnagaeT IOPUCIAUKIINEH,
NPU3HAHHBIX MPECTYNHBIMH coOIJIacHo...» Jlanee mnepeuncisitorcss crtarb KoHBeHLHMH,
koTopele He Bkimtouatorcss B YK. Tak, 3axkon Ne40-®3 or 8 mapra 2006r. He
nmmuiementupyer B YK P® cr. 15 KonBeniiun OOH npotuB koppynuuu «llogkymn
HAI[MOHAJBHBIX MyOIUYHBIX JOJDKHOCTHBIX JIUIY, CT. 16 «[loAaKym MHOCTpaHHBIX MyOIHMYHBIX
JOJKHOCTHBIX JIUI] M IOJDKHOCTHBIX JIUIL ITyOJIMUHBIX MEKAYHAPOIHBIX OpraHu3aluii», ct. 17
«XulleHue, HEMpPaBOMEPHOE NMPUCBOCHUE WIIM MHOE HELEIEBOE HCIOIb30BaHHE UMYIIECTBA
nyOJIMYHBIM JOJDKHOCTHBIM JIMIIOM», CT. 18 «3moynorpebieHue BIUSHHUEM B KOPBICTHBIX
Hensix», cr. 19 «3noynorpebiieHue ciry>keOHbIM MoJIoXkeHueM», cT. 21 «lloakyn B 4acTHOM
CEKTOpe», CT.22 «XHUIIEHHE HMMYyLIeCTBa B 4YaCTHOM cekTope», M. 1 cT. 23 «CokpeiTHe»
(YKpBIBaTE€IbCTBO HUMYIIECTBA, JOOBITOrO MpecTynmHbiM mnytem. — H.K.), cT.25

«BocnpensTcTBOBaHUE OCYIIECTBICHUIO MPABOCYIUSI», CT. 27 «Y4dacTHE B MOKYIICHUN.



Takoe pernieHre 0 Ha3BaHHON HEMMILJIEMEHTAIIMU HOPM KOPPYIIIUHU B IIEJIOM 0OOCHOBAHHO.
be3 ocoboro Tpyaa nemyTarbl — CHELMAIUCTBI 110 YTOJIOBHOMY IPaBy MOIJIM Obl OOBSICHUTH
ylieHaM TapJiaMeHTa, MPUYEeM HE TOJBKO YCTHO, OTBEYas Ha BOMPOCHL, a MOApOOHO B
nucbMeHHOM Bujie B «llosicHuTenbHOI 3amucke» k D3 o patudukanuu Konenum. OOBICHUTH
noTpedOBaIOCH OBI U TO, TOYEMY CMHCTBEHHAS HOpMa, KOTOpas He ObUTa MMIUIEMEHTUPOBAHA,
ato cT. 20 «He3akonHoe oboramenue». B Helt roBoputcs: «IIpu ycrmoBum coOmoieHNsT CBOCH
KOHCTUTYIIMM ¥ OCHOBOMOJAraliIIuX MPHUHIMIOB CBOEH MPaBOBOM CHUCTEMBI KaXKI0e
roCy/1apCTBO-YYaCTHUK PAacCMaTPUBAET BO3MOXKHOCTb NPUHSATUS TAaKUX 3aKOHOJATENIbHBIX U
JIPYTUX MeEp, Kakue MOTYT TOTpeOOBaThCs C TEM, YTOOBI MPHU3HATH B KAYECTBE YTOJIOBHO
HaKa3yeMoro JAesHUs, KOTJa OHO COBEpIIAETCS YMBIIUICHHO, HE3aKOHHOE OOOramieHue, T.e.
3HAYUTENFHOE YBEIMUYEHHE aKTUBOB IMyOJIMYHOTO JOJDKHOCTHOTO JIUIIA, TMPEBBIIIAIONIEE €T0
3aKOHHBIE JIOXOJBI, KOTOPOE OHO HE MOXET Pa3yMHBIM 00pa3oM 000CHOBaTh». KOHCTHTYIMU
rocygapctB, Bxomamux B OOH, KOHEYHO, 3HAIOT MPE3YMIIMI0 HEBHMHOBHOCTH U 00
UMMYHHUTETE OOBHMHSEMOIO HE CBUAETEILCTBOBATh MPOTHUB ce0s, HOPMBI O OpemMeHu
JIOKa3bIBaHUA U CBUJICTETTHCKOM UMMYHHTETE, TOITOMY TOBOJ O HEKOHCTUTYIIMOHHOCTU JAHHOM
HOPMBI BPSIL JIA yOemuTeneH © .

3a BrmoueHrne B YK P® crateu 00 OTBETCTBEHHOCTH 32 HE3aKOHHOE OOOTaIlleHUE HE pa3
BbICKa3bIBaJICSI B TiewaTd, B ToM uyuciae B «Poccuiickoit razere», Ilpeacenarens
Konctutynumonnoro Cyna P® B./l. 3oppkuH. HeomHokpaTHO 3Ta uaes MOJAJIEpPKUBAIACH U

npyruvu ',

XKanp, uro mnpu ob6cyxnenun parudukanun Kousenmmun OOH mnpotus
KOppYHNIMH JEMyTaTaM HHMKTO HUYero o cT. 20 He cka3aj, a OHM CaMU Ha HEe, OYEBUJHO,
BHUMaHus He oOpatwin. Mexay Tem, eAMHOAYLIHO MOJjep:KaB BoccTaHOBIeHHME B YK
KOH(HCKAIlMM HMMYIIECTBA, OHM MOTJIM Obl 03 Tpylna OOHApYXHUTh CBs3b HE3aKOHHOTO
o0oraieHust ¢ TEMH PacXOAaMHU, KOTOpbIE JOJKHBI KOH(UCKOBaTh. XOTS NMPUBOJUMBIE HA
3aceqanun ['ocmymbl (DakThl «KpHYaIW» O HE3aKOHHOCTH oboramenus: 60% 10MOB B
Jlonnone nokymnarot rpaxkaane Poccun, 3 aHux 80% — ynHOBHUKHA. HEKOTOphIE YNHOBHUKHU
BBICOKOrO paHra jertaroT B llIBeinapuio kK ceMbsIM Ha YUK-3H]J OTJOXHYTh. JKeHa ObIBIIErO

IepBOro 3aMecTUTeNss MUHUCTpa (prHAaHCOB Kynuia OpwuiManT 3a 60 maH nomi. Ee cympyr

IMOHBIHC OCTACTCA YBaXXaCMbIM YCJIOBCKOM Ha BBICOKOH FocyllapCTBeHHOI\/'I JOJIDKHOCTH.

7 Cwm.: Kywnupenxo C., 3amouxun A. O6 MMIUIEMEHTAlMH B HAIMOHALHOE 3aKOHOJATEILCTBO Poccuu
MEXYHAPOIHBIX MPABOBBIX HOPM, HAIPABJICHHBIX HA YCUIICHHE OOPBOBI C MPECTYMHOCTHIO / YTOJI0BHOE MPABO.
2006. Ne 6. C. 103.

198 Cwm.: Kysueyosa H.®. Muerue yuensix o pedopme YK (umm Qui prodest?) / Yronosroe mpaso. 2004.
Ne1; Owna owce. Kak wupen nubepanusma Bormtotwinch B YK // «UepHble AbIpbl» B POCCHHCKOM

3akoHomaresbeTBe. 2004. Neo 3.



B Poccuiickoit ®enepaunn 300 muipa  [0JJ1. COCTaBISIET TEHEBOM U KOPPYNIIMOHHBIN
060p0T109. HeszakoHHOCTB TOJI0OHBIX JOXO0/I0B HE TPEOYET TPYI0EMKOTO TOKA3bIBAHHUS.

26 HostOps 1998 r. Ha 3acemaHuM OOBEIUHEHHOW KOMHUCCHHM IO KOOPAWHAIIUU
3akoHOJaTeNbHON JAestenbHocTH FO.A. TUXOMUPOB, OTMETHB 0COOYIO OCTPOTY KOJUTU3UI
MEXyHapOJHbIX ¥ HAIIMOHAJIBHBIX HOPM, Npeanoxui npuHath O3 «O nopsjke peaau3anuu
MEKIYHapOAHO-TIPABOBBIX aKTOB B MpaBoBOM cucteme Poccuiickoii ®Denepanum».
[Tpennoxenne Bomio B «PexkomMeHmanuu OOBEIMHEHHOW KOMHCCHHM TIO KOOPIWHAIIUU
3aKOHOAATEIbHOW JEATEIBHOCTU II0 BOIPOCY O pealM3alMi MEXIyHapOJHBIX IPaBOBBIX
AKTOB B POCCHICKOM NPaBOBOM cuctemer '’ PexoMeHganun He peannu3oBaHbl, HOPMAaTUBHO
MEXaHU3M HMMIUIEMEHTAMY MEXIyHapOJHBIX HOPM B HAllMOHAJIbHOE 3aKOHOJATEIBCTBO HE
pa3paboTtan. PekoMeHpamuss O pacUIMpPEHUH U YIOPAIOUYEHUH OOydYeHHUs MAemyTaToB U
rOCYAApCTBEHHBIX CIIyXKAlllUX OCHOBAaM COOTHOILIEHUS MEXIYHapOAHOIO U POCCHUHCKOIO
IpaBa, KaK HarjsiqHO JAEMOHCTpUPYET oOCykKJeHHe Ha 3acenaHuu ['ociymsl npoekta ®3 o
patudukanuu Kousenrmuu OOH mpoTtuB Koppyniuu, ocTanack Ha Oymare.

OcoOyi0o poib B ONpeNelIeHHWH COOTBETCTBUS  MEXKAYHApOAHO-TPABOBOTO  aKTa
Konctutynun P® npussan urpate Konctutyunonnsiii Cyn P®. Hacts 7 cr. 125 OcHOBHOTO
3aKoHa ycTaHaBJIMBAeT, YTO «HE cooTBeTcTBYlomMe Koncrutynuu Poccuiickoit @enepanuun
MEXKIyHapoaHbIe AOroBOphl Poccuiickoit denepannu HE MOJIEKAT BBEACHUIO B JICHCTBUE U
npuMeHenuto». CienopatenbHo, Koncturyunonnsiii Cy1 BipaBe BBIHECTH MTOCTAHOBIICHUE O
HEBBEJICHUH B JCHCTBHUE U IPUMEHEHHE YKe paTU(UIMPOBaHHbIe ['0cIyMOl MeXayHAPOIHO-
npaBoBble akThl. Ha mpakTuke, oqHako, moka He BUIHO y4yacTusi Koncturyuuonnoro Cyna B
umiuieMentanuu Konseniuii no 6opsde ¢ npecrynHocteio B YK P®. byap unaue, cr. 20
KonBennun mnpotuB koppynuuu «HeszakoHHoe oOoramieHue» Kak COOTBETCTBYIOLIAS
Koncturynuu Bouuta 661 B YK PO.

Cromp moapoOHOE W3IOKEHHE TMPOOIEMbl WMIUIEMEHTAIUU OOYCIOBICHO TJaBHBIM
NEPCICKTHBHBIM HAIpaBJICHHEM B OOphOE C MPECTYIUICHUSMH, KPUMHHAIH3AINUEH JesSHUM,
OOBSIBICHUS] HAIUYUS B HHUX COCTaBOB TPECTYIUIEHUWH BBHUIY TpaHCHAI[MOHAIN3ALUU
NPECTYyMHOCTH M HACYI[HOW TOTPEOHOCTHIO MHPOBOW  YHH(HKAIMK  YTOJIOBHOTO
3aKOHOJAATEIbCTBA B IPOTUBOCTOSIHUY NTPECTYITHOCTH.

B cucreMy HCTOYHMKOB YrOJIOBHOTO 3aKOHOJATENIBbCTBA He 6X00sm TIOCTAHOBICHUS U

onpenenenuss KonctutynmonHoro u BepxoBHoro cyaoB. OTo 4eTKO 3adUKCHPOBAHO B

19" Crenorpamma 3acenanuii locymer. 17 despans 2006 r.
"% Tuxomupos FO.A. Peanmsanms MexIyHAapOIHO-TIPABOBEIX aKTOB B POCCHIICKOH HpaBoBOM cucreme //
Kypnan poccuiickoro mpasa. 1992, Ne 3—4. C. 87-95; On owce. MexxayHaApOAHO-TIPAaBOBBIE aKTHI: MPHUPOJA H

criocoOb! BiusiHus // XKypnan poccuiickoro npasa. 2002. Ne 1.



Konctutynuu. Yacte 4 c1. 125 OCHOBHOIrO 3aKOHa yCTaHaBIMBAaeT, YTO KOHCTUTYLIMOHHBIN
Cyn P® mo »xanobaMm Ha HapylleHHEe KOHCTUTYIIMOHHBIX TIpPaB M CBOOOJ TpakJaaH U IO
3alpocy CyJOB MPOBEPSET KOHCTUTYLUUMOHHOCTh 3aKOHA, MPUMEHSIEMOT0 WIHM IMOJIEKAIIErO
NPUMEHEHUIO B KOHKPETHOM Jiefie, B TOpSJIKE, YCTaHOBJIEHHOM (eepalbHbIM 3aKOHOM.
Cratbs 126 rnacut: «Bepxosubiii Cyn Poccuiickoit @enepaninu sBIsSETCS BBICIIUM CYA€OHBIM
OpraHOM IO TPAXKTAHCKUM, YTOJIOBHBIM, aJAMHUHHCTPATUBHBIM W HHBIM JI€laM, IMOJCYAHBIM
cylaMm oOIIe IOPUCIUKIIUKN, OCYIIECTBISECT B IMPEIyCMOTPEHHBIX (eaepaTbHbIM 3aKOHOM
npoleccyanbHbIX (opMax CyAeOHbBIM Haa30p 3a UX JEATEIBHOCTBIO M JIACT Pa3bsICHEHHS IO
BOIIPOCAaM CyAE€OHOM MpakTUKW». AHANOTHIHbI QyHKIMHN 1 Beiciiero Apoutpaxuoro Cyna PO
(ct. 127). B Hayke yroJIOBHOTO MpaBa HE BOCIPHUHUMACTCS TMPEIJIOKEHUE O TPUIAHUN
HOpPMaTUBHOM cuiibl noctaHoBieHusAM [Inenyma Bepxosnoro Cyna po''!,

Takum 00pa3oM, ucmouHukamu YTrOJOBHOTO TpaBa NMPH KBATU(PHUKAIMUA HPECTYIUICHUIH
BBICTYTIAIOT MeHCOVHAPOOHOE Y20a08H0e npaso, Koncmumyyus n VK P®.

TonkosaHnue y207106HO-NPABOGLIX HOpM TPU KBATU(UKALNUKA MPECTYIUIEHUH BBI3BIBAETCS
psaoMm npuuuH. [Ipexxae Bcero HesicHOCTBIO GOPMYIUPOBOK cOCTaBOB MpecTymieHuit B YK, a
TAKKE€ U3MEHECHHEM PEAJIbHOMN KU3HH 3aKOHA, T.€. U3MEHEHUEM COLMAJIbHOW, TOJIUTUYECKOM,
HKOHOMUYECKON 0OCTaHOBKHU €ro AEHCTBUSI, BCIEACTBUE YETO OH YCTAPEBAET.

Jns kBanudukanuy npecTyIuieHU UMEIOT 3HAU€HUE CIIEAYIONINE BOMPOCHL: a) MOXKET JIn
CyleOHBIN TpelneeHT MMETh CHIIy 3akoHa; 0) 00JamaeT U HOPMATHUBHBIMU CBOWCTBaMHU
tonkoBanne YK KonctutyunonusiM u BepxoBHbiM Cymamu P®; B) kak He cMmelInBaTh
PacCIIMPUTENIBHOE TOJIKOBAHUE YTOJIOBHO-IIPABOBBIX HOPM C aHAJIOTHEN 3aKOHA.

Onua u3 uwieHoB BepxoHoro Cynma P® Beickazajiics B TOM CMBICIE, YTO CYICOHBIN
NPELEACHT B POCCUMCKOM YTOJIOBHOM IIPaBE€ BBIIOJIHSET POJIb 3aKOHA U IOITOMY, CChUIASICh
HAa HEro, MOXHO pelIaTh aHANOTMYHbIE jeia''>. DTy MO3HIHMIO B HayKe M B CyAcOHOI
INPAaKTUKE HE NOAJEpKalnu. YrojoBHOe IpaBo Poccum Bceraa  OTHOCHIIOCH K
KOHTUHEHTAJbHOW  (E€BpOMENCKONW) CUCTEME  3aKOHOJAaTelnbCcTBa. B oTnmume  or
AHTJIOCAKCOHCKOM CHCTEMBbI, B HEM CyAeOHBbIA NpEeLEeeHT HEe MPU3HABAJICS HOPMATHBHBIM
aKTOM, O00s3aTeNbHBIM JUIS JPYTUX CYyAEOHBIX pEIIeHWH M0 AaHaJOTUYHBIM JIeJIaM.

Kpamudukanus npecTymieHHid M0 MPUToBOpaM, aHAIOTMYHO IMPUTOBOPAM BBIIIECTOSIINX

""" BBC P®. 1998. Ne3. C.23-24. Cwm., manpumep: Fuu I1.C. O 3HAYeHHH OIYOIMKOBAHHOH MPAKTHKH
BepxoBHoro Cyna P® mnst pemennst mpobiem kBann¢ukanuyu npecryruienui // Ilsare ner neiicrBus YK P®:
utoru u nepcrekTuBel. M., 2003; Papoe A.H. TlpaBoBoe 3HaueHue paszwbsicHeHuil [Inenyma BepxoBHoro Cyna
P® // TocynapctBo u mpaBo. 2001. Ne2; Kapaynog B.P. O HEKOTOPHIX CHOPHBIX pa3bsicHeHWsAX [lneHyma
BepxosHoro Cyna P® // Yronosroe mpaBo: crparerus passutus B XXI Bexe. M., 2005.

"2 Memuooe B.B. O pomm W 3HaueHWH ToCTaHOBieHHii Ilmemyma BepxoHoro Cyma Poccuiickoii



CyJIOB SIBJISIETCA Pa3HOBUAHOCTHIO aHayoruu. CormacHo 4. 2 cT. 3 YK «mpumenenune 3akoHa
[0 AHAJOTMU HE JOIYyCKaeTcs». JIOrMuecKu TOJIKOBATENIbHAS aHAJOTHs, CpaBHEHUE
UCTIONIB3YIOTCSL B MPABOMPUMEHUTENBHOM M JOKTPUHAIBHOM TOJKOBaHHUH, HO HE OoJiee TOro.
O06s3arenbHOIl HOPMAaTUBHOW CHIION cpaBHEHHS ¢ pemeHusiMu BepxoBHoro Cya 1o cX0XUM
JiesiaM TpH KBaJTM(UKAIINH TPECTYIUICHUH He 001a1atoT.

OTHOCHUTENBHO IOpUAMYECKOW cuiibl noctaHoBieHuil [lnenyma BepxoBHoro Cyna P®
BBICKA3bIBAETCS, MPAB/a, SIBHBIM MEHBIIMHCTBOM HCCIIEOBATEIC MHEHHE, YTO MX CIEAyeT
OTHOCUTH K HCTOYHHKAM IpaBa, B TOM YHUCIIE yroloBHOT0. OTCI0]a TOJIKOBAHUE 005S3aTEIEHO
JUISL CY/IOB W TIpH KBaMM(UKAIWU TpecTyIieHns. JloBOIbI: 3aKOHBI HEPEIKO YCTapeBaloT, a
IIOCKOJIBKY AHAJIOTHS 3aKOHA 3allpenieHa, UCTOYHUKOM IPaBa BBICTYIAIOT ITOCTAHOBJICHUS
IInenyma Bepxosroro Cyma'"”, KOTOpBIE 4aCTO MO CTAPHHKE HA3BIBAIOT «PYKOBOISAIINMHUY.

EnunnonymHo orpunanack HopMmaTuBHas (yHKUMs nocTaHoBieHui Bepxosnoro Cyna B
1960 rr.'"* 3arem 510 MHeHHe cTamo ocmapuBaThcs' . OTHCIBHBIC COBPEMEHHBIC ABTOPEI
cuutaoT, yro BepxoBHbli Cyln W MHOHBIHE cO34aeT MpaBoBble HOpMBL. A.B. ManwspoBa
yOexaeHa, 4YTO BBIOOpP OJHOTO M3 HECKOJBKMX COOTBETCTBYIOIIMX 3aKOHY BapHaHTOB
noHuMaHus (YTOUYHEHHMS, Pa3BUTHS) HOPMBI BCEr/ia SIBJISIETCSI HE TOJIKOBAHUEM, a CO3JaHHEM
HOBOW HOPMBI npaBallé. [TonpITKH pa3AensaTh 00S3aTENbHBIA M PYKOBOISIIMM XapakTep
noctaHoBiennii [lnenyma BepxoBHoro Cyna P® He mnposicHAIOT Bompoca 00 uX
HopmatuBHOCTH. CtaThs 3 3akoHa CCCP ot 30 Hos1i6pst 1969 1. «O BepxoBnom Cyne CCCP»
Tak U HasbiBasach «PykoBomsiue pazbsicHeHus [lnenyma BepxoBnoro Cyma CCCPy.
Cornacuo eii BepxoBubiii Cyx Coro3a uszydan u o0o0man cyaeOHyl0 NpakTHKY,
AHAIN3UPOBAI CyAeOHYIO0 CTAaTUCTUKY U JaBall PYKOBOJSIIME DA3bSICHEHUS CyAaM 10
BOIPOCaM MPUMEHEHHUs 3aKOHOJATENIbCTBA, BO3HHUKAIOUIME IMPHU PACCMOTPEHUU CYyAEOHBIX
nen. PykoBogsimue pasbicHenus [lnenyma Bepxosrnoro cyga CCCP 6butn 00s3aTenbHBI AMs
CyZlOB, APYTUX OpPraHOB M JOJDKHOCTHBIX JIML, NMPUMEHSIONIMX 3aKOH, MO KOTOPOMY JaHO

pasbsicHeHne. HekoTophle IOpPHCTBI MpemaraloT HCIONb30BaTh TaKylo (OpPMYyIHMPOBKY U B

®Oeneparun / BBC PD. 1998. Ne 3.

"3 Pawmoos A. TIpobaempl TpU3HAHAA CyAeOHOTO TOITKOBAHHSA HCTOYHHKOM mpapa// BectH. BAC P®.
2005. Ne 1. C. 174-1717.

4 Ianounukos A.C. TonkoBaHHE COBETCKOTO YroJoBHOro 3akona. M., 1960. C. 33-35; /lypmanos H.JJ.
CoBetckuii yronoBHbIi 3akoH. M., 1967. C. 44-46, 292-293.

"5 Haymoe A. Cyne6Hblii IpeneneHT Kak HCTOYHHK yroJIoBHOTO npapa // Poccuiickas rocturms. 1994, Ne 1;
Papoz A.U. TIpaBoBoe 3HaueHme pazbsicHeHnil [Ineryma BepxoBHoro Cyna P® // T'ocymapcto u mpaso. 2001.
Ne 2; Poccwmiickoe yromoHoe npaBo: Kypc nekmuit. T. I. Bmagusocrtok, 1999. C. 211.

" Maowaposa A.B. Pazpscuenns Bepxossoro Cyna Poccwmiickoii denepaniyi B MEXaHHM3ME YTOJNOBHO-

npaBoBoro peryimposanus. CII6., 2002. C. 58.



HOBOM 3akoHe 0 BepxosHom Cyne PD, koTopslii 10 cux mop He anHﬂTm.

BonsmmHCTBO HccnenoBareneld mpobiieMbl CyAeOHONW MPAaKTHKUW KaK HMCTOYHUKA IpaBa
npaBoMepHO oOTKa3biBalOT [loctaHoBnenusim BepxoBHoro Cyna P® B HOpMaTtuBHOM U
pykoBomsmie-o0s3arenbHoM  craryce. B cr. 126 KoHcTHTynmMmM YeTko cka3aHo, dYTO
BepxoBubiii Cyn «1aetr pa3bsiCHEHHs 1O BompocaM cyAeOHOM mnpakTtuku». HopmaTuBHOE
TOJKOBaHUE BIPABE OCYIIECTBIATH Juilb [ocymapctBeHHas Jlyma P®. HMHoe pemenue,
npeasaraemoe B jeictByronieM 3akoHe «O cygponpousBoactBe PCOCP» 1981 r., kak
npotuBopevamiee OcHoBHOMY 3akoHy P®, HepeilictBurensHo. B Hem  gocioBHO
Bocmpou3BoAmwiach npuBeAeHHas Bbimie cT.3 3akona CCCP ot 30 HosiOps 1979r. «O
Bepxosanom Cyne CCCP».

[HeictByromue nocranosnenus [Inenymos Bepxosubix Cynos CCCP n P® npu Bcell ux
HEHOPMAaTHUBHOCTH M He0O0s3aTeabHOCTH NpH npuMeHeHnu YK P® 6e3ycioBHO BBITOIHSAIOT
BAOXHEHIIyI0O  (QyHKIMIO  crabWim3anmud  CyAeOHOW  TNPakTHKM W MHUHUMH3AIHA
KBaJIM(UKAIMOHHBIX ONOOK. CyJbl U TEOPETHKHU TIIATEIbHO UX U3YYalOT M HCIONb3YIOT B
npohecCuoHaTbHON NeSTENbHOCTH.

[lpu xBanuduKaIMKM TPECTYIUIGHUH BO3HUKAET pPsA  CIOXKHOCTEH, CBS3aHHBIX C
ucnoip3oBaHueM nocraHoBineHuil [lnenyma BepxoBnoro Cyma P®. Kak, k mnpumepy,
HA/JICKUT KBATU(UIIUPOBATH MPECTYIUICHHE B CIy4asX PAaCXOXKIACHUS MEXIY TOJIKOBAHUEM
BBICIIIETO Cy/J€OHOrO OpraHa u YToJIOBHBIM KonekcoMm? Kazayock Obl, OTBET OJHO3HAYCH —
TOJBKO MO 3akoHy. «CyJ, YCTaHOBUB MNpPHU PACCMOTPEHHMM JieJla HECOOTBETCTBUE aKTa
rOCyAapCTBEHHOIO WJIM HHOTO OpraHa 3aKOHY, NPUHUMAET pEIIEHHE B COOTBETCTBHM C
3akoHOM» (4.2 cT. 120 Konctutynum). OnHako cyzneOHas MpakTHKa dYacTo OTAAeT
npeanoyteHue mnocraHoBieHusaM Ilnenyma BepxoBHoro Cypa. HM3BecTHbId mnpumep ¢
KBaMM(UKalMe TPYNIOBOIO COBEPIICHUS MPECTYIUIGHWH, KOTJa TOJIBKO OJIUH CyOBEKT
JIOCTUT BO3pacTa yroJIOBHOH OTBETCTBEHHOCTH, a OCTalbHble ObUTHM Mojoxe. Tak, m. 19
[Hocranonenus Ilnenyma BC PCOCP ot 22 mapta 1960 r. Ne 31 «O cyzneOHOI npakTUKe MO
nenam o Trpabeke W pa3zboe» mpejyiarai cyaaM KBaIH(DHUIIMPOBATH dTH MPECTYIICHUS Kak
COBEPILECHHBIE TPYNIO, HE3aBUCUMO OT TOT0, YTO OCTAJIbHBbIC YYACTHUKHU MPECTYIUICHUS B
cuity cr. 10 YK PCOCP (cr. 20, 21 YK P®) unu no apyrum, nperycMOTPEHHBIM 3aKOHOM,
OCHOBaHUSIM He ObUIM MPUBJIEYEHBI K YTOJIOBHOI OTBETCTBEHHOCTH.

Takoe >xe TonkoBanwe naBajgoch B M. 9 IlocrtanoBnenust Ilnenyma BC PCOCP ot
22 anpens 1992 r. Ne 4 «O cynebHOI npakTuke Mo JienaM 00 U3HACWIIOBaHUMY. JlecsTunerus

KPUTHKM Y4YeHbIMU Janu pesynbrar Jumb B 2000 r. HecmoTps Ha roapl KpUTHKM B

""" Ycrounuku poccuiickoro npasa. Bompockl Teopun u npaktuku: YdeGHoe mocodue. M., 2005. C. 174

175.



nyOnukanusax, Bepxosusiii Cyn, a 3a HUM Bce cyabl Poccun kBanmduuypoBanu coBepiieHue
MPECTYIUICHUHA TPYIIONH C OJHUM TIO BO3PacTy CyOBEKTOM. YTOJOBHOMY 3aKOHY Takas
NpakTUKa sBHO mpoTuBopeumina. U mume B mocraHoBnenun ot 14 ¢espans 2000 r. «O
CyeOHOI MPAaKTHUKE IO JIeIaM O MPECTYIUICHUSIX HECOBEPIICHHOJIIETHUX) TOJKOBAaHHE HOPM O
cyObekTe mpectymieHus B rpymme coorBercTBoBaio YK. ITyHkT 9 IlocTtaHOBIEeHHMS TiIacuir:
«HeoOxoauMo MMeTh B BUIY, YTO COBEPIIEHHE NPECTYIUICHUS C UCIOJIb30BAHUEM JINLA, HE
HOJUIeXKAIIET0  yroJOBHOM OTBETCTBEHHOCTHM B cuiay Bospacta (cr.20 VYK) wnmm
HeBMmensiemocTH (cT. 21 YK), e coznaer CquaCTHH>>1]8.

AHaJOrMYHOE TMOJOXKEHUE CIOKUIOCHh ¢ ToJKoBaHMEM BepxoBHbiM CyIoM NpU3HAKOB
rpymIbl 0e3 mpenBapuTeasHOTo croBopa. [lo nemaM 00 yMBIIIJIEHHOM yOHICTBE OH TpeboBas
COUCIIOJIHUTENIBCTBA OT BCEX WJICHOB IPYIIIBI, AaXKE €CIH JHUIIECHUE XKHU3HH OCYIIECTBISIOCH
OJIHUM OpYyJIHEM IPECTYIUIEHUS — IHUCTOJETOM, TONOpOM, mnankoil. [IpuroBopsl cynos,
KOTOpbIE TOJIKOBAJIM TpPYyHIy CTporo mno mnpeanucanuto 4.2 cr. 35 VK, orMmeHsanuch
BBIIIECTOSIIUMU CyJeOHBIMU MHCTaHUUAMHU. COINIacHO 3aKOHY Ui KBaJIM(UKALMK TPYIIIBI C
npeBapUTEeNbHBIM CTOBOPOM JIOCTATOYHO JIOCTH)KEHHUS COTJIacHUs MEXIYy €€ WIeHaMH O
COBEPILICHUH YTOJOBHO HAKa3yeMOro JAEsHUsS M 4YTOObl OHO NPOHM30LUIO [0 Haydaia
coBepuIeHHs] TMpecTyIuieHus. OpraHu3alllOHHO-TEXHUYECKOE pa3ZelieHue poJied, Ipu
KOTOPOM TOJIBKO OJMH WIEH I'PYyMIbl HEMOCPEACTBEHHO UCIIOIHIET COCTaB MPECTYIUICHUS], HE
WCKJIIOYaeT Hanuuusa rpynnbl. MHyro no3unuio 3adHsuli BepxoBublii Cya B MOCTaHOBJICHUH
1999r. «O cyneOHON mpakTHKe mO JjenaM o0 yOwuiictBe». B mocrtaHoBIeHMSX U
ONpEACNEHUsAX 10 KOHKPETHBIM JefnaM oAuH 3a JpyruMm BepxoBubii Cyx oTMeHsieT
NPUTOBOPBL,  CUWTass  KBaJM(PHUKAIIMOHHOW  OmMMOKOW  mNpu3HaHWe  rpynmsl  0e3
HETOCPEACTBEHHOI'O COMCIIOJIHUTENLCTBA. T€M caMbIM CMEIIMBAJIOCH /1Ba BHJA MPECTYIHON
IpyHONbl: [pocTas TIpymnna — TPYNNOBOE  COUCHOJHUTENBCTBO W Ipymma 1o
npeaBapuTeNpHOMY — croBopy.  BepxoBueii  Cyxn  caM  JONyCcKal — OYEBHIHYIO
KBTN()UKAIMOHHYIO OIIHOKY.

Hanpumep, no nemy CrapunbiHa u gpyrux CyneOHas KOJJIETHsl IO YTOJIOBHBIM Jejam
BepxosHoro Cyna P® onpenenuna, 4To «B COBEPILIEHUH NPECTYIUIEHUS, IPELYCMOTPEHHOTO
n. “H” c1. 102 YK PCOCP (1. “x” 4. 2 ct. 105 YK P®), BUHOBHBIMH MOTYT OBITh IPU3HAHBI
TOJIbKO T€ JIUIA, KOTOpble MPUHUMAIM HEMOCPEICTBEHHOE YYacTHE B JIMLICHUM >KU3HU
IOTEPIIEBUIETO, T.€. COJAEHCTBOBABIIME COBEPILIEHHIO YKA3aHHOI'O IPECTYIUIEHUS IyTeM
OPUMEHEHHUsT B  OTHOLIEHMM IOTEPNEBIIEr0  Kakoro-nubo  (U3NYECKOro  HACHUIIMSL.

Opranu3aropsl 3TOT0 MPECTYIUICHHUS, MOJCTPEKaTeNId U IMOCOOHHMKH, HETOCPEACTBEHHO HE

"8 Cyne6mas mpakTuka mo yromoBHEIM genam Komcturymmommoro Cyma Poccwmiickoit ®enepammn,

BepxosHoro Cyna Poccwuiickoit @enepannu u EBponetickoro Cyaa mo mpaBam genoBeka. M., 2006. C. 351.



NPUYUHSABLINE (PU3NUECKOrO HACWIIUS K MOTEPIEBIIEMY Ha MOMEHT JIMIICHUSI €ro KU3HH, HE
MOTYT OBITh OTBETCTBEHHBI 32 COBEPILICHHE YMBIIUIEHHOr0 YOUiiCTBa MO MpeABAPUTEIBHOMY
cropopy rpymnmoil juu. Camo mo ceGe HalMyhe CroBopa Ha COBEpILIEHHE yOuicTBa mpu
OCYLIECTBJIEHUU NPECTYMHOIO yMbICIA OJHUM JIULIOM HEJNb3sl NPU3HATH JOCTATOYHBIM IS
OCYK/ICHHS 32 YOHIICTBO, KAK COBEPIICHHOE TPYIIION JIHID)

B mpuBeneHHOM ompeneneHuH JOoMycKalach €le OfHA KBaTU(pHUKALMOHHAS OIIMOKa —
rpynmnoBoe coydactue B mpectymieHun (cr.35 VYK) cmemmBaioch ¢ HErpynmnoBbIM
coygactueM (ct. 33, 34). Kak pa3 IIaBHbBIM IPU3HAKOM T[PYIIBl C IPEABAPUTEILHBIM
CrOBOPOM BBICTyNaeT croBop. KTo Obul opranuszaropom, mojacTpeKkaTesieM, MOCOOHUKOM, /10
CroBOpa, MOCJ€ HEro CTaBIIMMHU YJEHAMU TPYHIbI, HE 3HA4YUMO i KBanudukauuu. Posb
YJIEHOB I'PYMIIbI YYUTHIBAETCS NPU WHAMBUIYATH3AUN UX HAKa3aHUSL.

Jo 2002 r., xorga Bbiuio nocraHoBieHue Ne 29 Ilnemyma BepxoBnoro Cyga P® «O
CcyeOHOM TpaKTUKE IO JejlaM O Kpakax, rpadexax, paz0oe», TakuM e ObLI MOJIXO0I U K
KBaJM(UKALIMA  COBEPLICHHBIX  TPYNNOW  Ha3BaHHbIX  NPECTYIUIEHUH, XOTI U
HenocsenoBaTenbHbld. Tak, B ompenenenun CyneOHON KOJUIETMM IO YTOJIOBHBIM JieaM
Bepxosnoro Cyna P® no neny KonsiToBa u 1p. Npu3HaBaaoch, 4TO JIsl OTBETCTBEHHOCTH 32
XMILEHUE, COBEPUIEHHOE IPYIION JIUI] IO MPEeABAPUTEIHHOMY CIOBOPY, HE TpeOyeTcs, YTOObI
Kayk/Iblil COyYaCTHHK MPUHHMAIN HEMOCPEACTBEHHOE YJacTHe B JAHHOM mpecTyruieHuu 2. I1o
JpyTUM JieflaM O KpakaX, COBEPIIEHHBIX T'PYNIION 10 MPEeJBApUTEIILHOMY CIOBOpPY, JaBaJIOCh
uHoe ToskoBaHue. Hanpumep, no aeny b. BUHOBHBIIM OblT pU3HAH CyA0M NEPBON MHCTAHIIMU
B KpaXe€ C IPOHUKHOBEHHEM B UYyXKO€ JKWJIMILE, COBEPIIEHHOW Tpymmou 1o
IpEeBapUTENLHOMY CrOBOpY € Apyrumu junamu. I[lo mporecty 3amectuTens mpeaceaarens
BepxoHoro Cyna npuroBop Obul HM3MEHEH BBUJAY OTCYTCTBHSI NPHU3HAKOB TIPYHIBI IO
npeaBapuTeNbHOMY — croBopy. B mocranoBienum — Jlumenkoro — oOiacTHOro — cyna,
NepeKBaTM(PUIMPOBABIIETO KpPaXy C HCKIIOYEHHEM CCBUIKM Ha TPYNIOBOM Xapakrep,
ropopmiiock: «llo cMbICIly yrOJIOBHOTO 3aKOHa B CiIy4dae COBEpUICHMS XHIIEHHUS C
NPOHUKHOBEHHEM B XKHWIHILE 110 NPeoeapumenbHoMy C2080py epYRNOU Iuy npu Omcymcmeuu
OpPraHU30BaHHOM TI'pyMNIbl, ASWCTBUS JIUIL, OCBEJOMJICHHBIX O LEISAX YYAaCTHUKOB XHILEHUS,
OKa3aBIIUX UM COJICHCTBHE B JOCTaBKE K MECTY COBEpPIICHMS MPECTYIJICHUS U 00paTHO, HO
HE OKa3aBIIMX IOMOIb B HEMOCPEICTBEHHOM INPOHUKHOBEHUU B JKWUJIHILE INPU U3IBATUU
UMYLIECTBA, TOJIeKAT KBATU(PHUKALMKM KaK CcOydyacTHE€ B IpecTyIUIeHMH B (opme
nocoOoHnuecTBa» (Kypcus Mmod. — H.K.).

TeOpeTI/IKI/I CKOJIBKO YIOJHO MOryT CIIOPUTHL O HOPMATUBHOCTHU U 00513aTEILHOCTH

9 Cyne6Has mpakTHKa 110 YronoBHEIM genam. M., 2005. C. 409.

120 Tam xe. C. 513-514.



pemienuii BepxoBHoro Cyna, noka3biBaTh KBaJU(UKALMOHHYIO OIIMOOYHOCTH TOJIKOBAHMS
BepxoBubiM CynoMm, peaquu OCTalOTCS TNPEKHUMH, Kak OyATO M He ObUIO YETKHX
npennucannii Koncrutynuu P®. B mpuBeneHHOM jaene M eMy MOJOOHBIX CyAbl TMEpBOi
WHCTAHIINH, KOHEYHO, JAl0T MPaBUIBHYIO U cOOTBeTCTBYIONYI0 YK KkBanmudukanuoo Bugam
coydyacTus, HO HE MOXET o0ylacTHOM cyn uATH HpoTuB 3amectutens llpencemarens
BepxoBnoro Cyna. B cBsi3u ¢ 3tum oH Bonpeku YK He mpu3Haid B Kpaxke Tpymnmy Io
MpEeABapUTEIIbHOMY CTOBOPY IOTOMY, YTO OTCYTCTBYET OpPraHM30BAaHHAs Tpymma. XOTs
oueBUIHO, 4TO BepxoBHbiM CyIOM CMEIIMBAIOTCA pa3HblE BHJbI COY4YacTHS M BHJbI
IPYIIIOBOTO COBEPUICHHS PECTYIIICHAS ~ .

3a mepBbie nBa rToma gedctBus YK 1996T. B cyneOHOW TpPaKTHUKE CIIOXKHUIOCH
HEOJHO3HAYHOE MOHMMAaHHWE TPYIIbI 10 MpeBapUTEIbHOMY croBopy. BepxoBuseiii Cyn PO
[0 CYIIECTBY IepeBell TPYIIY B MPOCTOE COMCIOIHHUTEIHCTBO JHOO B MOACTPEKATENHCTBO,
IOCOOHMYECTBO, OPraHU3aTOPCKHUE AEUCTBUSA, YTO MpoTtuBopeuutT cT. 33—-35 VK. U3-3a sToi
KBaJIM(UKALIMOHHOW OIMOKM 3HAYUTENBHO YBEJIWYWIOCh YUCIO OIIMOOK CYIOB MEpBOI
WHCTAHIIMM, KOTOphIe MpaBwibHO mpuMmensiin Kogexc. B 0630pe kaccallmoOHHON TpPaKTHKU
Cynebnas komnerusi BepxoBHoro Cyaa P® ormeuana, yTo OMMOKM NMpU KBaTH(PHUKAIUN
YMBILUIEHHOTO YOWHCTBO MO MpU3HAKaM COWCIIOJHUTENIBCTBA M TPYIIIOBOTO COYYacTHUs
camble pacnpocTpaHeHHble. Cyapl, SKOObI, HE YYHUTHIBAIOT, YTO XapaKTepHBIM MpHU3HAK
TPYINIIBl C TPEIBAPUTEIBHBIM CrOBOPOM — BBINOJHEHHUE KaXIbIM H3 COYYaCTHHKOB
OOBEKTUBHON CTOPOHBI MpecTyIUieHus. Takoe cyaeOHOe TOJIKOBaHHE, BO3MOXHO,
c(OopMHPOBATIOCH O]l BIHMSHUEM HEBEPHOTO JOKTPUHAIBHOTO TOJKOBAHHUA HEKOTOPHIX
KOMMEHTATOPOB' 22,

[IpaBunpHOE TOJNKOBAaHWME TIPYNNbl [0 MPEIBAPUTEIBHOMY CrOBOPY IIpeajaraet
nocra”oBieHue [Inenyma BepxoBHoro Cyna P® ot 27 nexabps 2002 r. Ne 29 «O cyneOHoi
NOpakTUKE IO JelaM O Kpake, rpabexe u pazboe». IlyHkT 10 mocTaHOBIEHHS TOBOPHT:
«Ucxons u3 cmpicna 4. 2 cT. 35 YK P®, yronoBHast 0TBETCTBEHHOCTD 32 Kpaxy, Ipadex WU
pa30oii, cOBepIICHHbIE TPYNION JUI[ MO MPEABAPUTEIBHOMY CrOBOpPY, HACTyMaeT B TeX
ClIyyasix, KOIJa COTJIaCHO MPEIBAPUTEIBHON JIOrOBOPEHHOCTH MEXAY COYYaCTHUKAMH
HEINOCPEACTBEHHO U3bSITHE UMYILECTBA OCYLIECTBUII OJIUH U3 HUX.

Eciu gpyrue coy4acTHMKM B COOTBETCTBUM C PACIpPEAEICHUEM pOJIEH COBEPIIMIN
COTJIaCOBAHHbIE JICWCTBUS, HANPABICHHBICE HAa OKAa3aHHME HENOCPEACTBEHHOIO COJEHCTBHS

HCIIOJTHUTCIIIO B COBCPIICHUHU MPECTYIUICHUA, HAIPUMED, JIMIIO HC MMPOHUKAJIO B KUJIHUIIC, HO

I Tam sxe. C. 514-515.
122 Cm. xpuTHKy mozmpoOGHee: Poccuiickoe yrosnopHoe mpaBo. O6mas gacth: Yue6ruk. M., 2000. C. 224
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y4acTBOBAJIO B B3JIOME JBEpEl, 3aMKOB, pEIIETOK, IO 3apaHee COCTOSABILIEHCS
JOTOBOPEHHOCTH BBIBO3WJIO IIOXUILEHHOE, IOACTPaXOBBIBAIO JAPYTUX COYYaCTHUKOB OT
BO3MOXHOIO OOHApy>KEHUs] COBEPIIAEMOI0 TMPECTYIUICHHUs, COAESIHHOE HWMH SIBISETCA
COUCHIIOJHUTENBCTBOM U B cuiy 4.2 cr.34 YK P® He TpebOyer MOMONMHUTENBHOU
KBaIHpUKam 110 cT. 33 YK Pd»' >,

Tenepr A7 CyZ0B CIIOXKIIACH OYEPEIHAs] TOJIOBOJOMKA C KBATM(PHUKAIMEH MPECTyITHON
rpynnsl 1o npeasaputenbHoMy croopy. B Ilocranosnenun Ilnenyma BepxoBHoro Cyna
peKoMeHIanusl O KBaM(UKAIMK TaKOW TPYNIBI MO jAeiaaM o0 yOuicTBe oJHa, MO JielaM O
Kpaxe, rpadexe u pazdoe apyrasi.

AHanornuneie KojeOanuws gomyctuna BepxoBHeii Cynq W B peKOMEHAAIMSAX O
KBanuQukanuu nopkoros. B onpenenenun CyneOHol kosieruu mno aeny . mpu3HaBanoch,
yTo 4.2 cT. 167 YK mpenycmarpuBaeT JMIIb ACHCTBHSI, HAllpaBICHHbIE HAa NPUYMHEHHE
3HAYMUTENILHOTO yIiepOa. Y CTaHOBJICHHUE e MOCISAHETO MpU KBaNu(UKAIMKU HE Tpedyercs,
100 ymiep0O JICKUT 3a COCTABOM nokora' >, [Inenym BepxoBHoro Cyna B MOCTAHOBJIEHUH OT
5 okTs6pst 2000 . Ne 14 «O cyneOHOM MpakTUKE MO JielaM O HapyLIeHUH MpaBUi MOXKapHOU
0€30MacHOCTH, YHUYTOKCHWH WM TOBPEXKACHHM HMYIIECTBA IyTeM IOJDKOra Jubo B
pe3yJpTaTe HEOCTOPOXKHOTO OOpallleHUs C OTHEM» BBICKAa3aJl MPOTHUBOMOIOKHYIO TOUKY
3penusi. Kpanudukamus no 4. 2 ct. 167 YK momyctuma TOIBKO NIPH HACTYIICHUH KPYITHOTO
ymep6a'®.

B pabore A.B.MaabsapoBoii TmpuBeAeH ANUHHBIA [EpeUYeHb IOCTAaHOBICHUN U
onpenenenuii Bepxonoro Cyna PCOCP u P®, xoropsie mub6o npotuBopeyar YK, nubo He
COTTIACOBAHBI JAPYT ¢ ApyroM -°. OTCIOa ¢ OYEBHIHOCTHIO HCKIIOYAETCS HOPMATHBHOCTD H
00s13aTeNIbHOCTh CyJe0HOro ToikoBaHusA. CyJbpl, Kak Obl YIOPHO HE BO3BPALIAIUCh K HUM
Jiena U3 BBICHIMX CYZEeOHBIX MHCTaHIMN H3-3a SKOOBI JIOMYIIEHHBIX KBaJU(UKALIMOHHBIX
omnoOoK, 00s3aHbl M0 KOHCTUTYIMH TOAYMHATBCA TOJBKO 3akoHY. OOOCHOBaHAa KPHTHKA
npotuBopeunii B [locranosnenuu Ilnenyma BC ot 15 uronst 2004 r. «O cyneOHOM nmpakTHKe
Mo JieJlaM O MPECTYIUICHUSX, MPEAyCMOTPEHHbIX cTaThsiMu 131 u 132 YronoBHOro Konekca

Pd»'?.

123 CyneGuas npaxTuka 1o yronosasm genam. C. 170.

'** BBC P®. 1997. Ne 7. C. 10.

> BBC P®. 2002. Ne 8. C. 4.

126 Maowaposa A.B. Ykas. cou.; cM. Takke: Bpaxcnux @. Ommbkn Bepxosroro Cyaa P® mopoxmaror
HECIMpaBeIMBbIC, TPOTHBOPEYAIIHE 3aKOHY IPUTOBOPHI // YrosoBHOE mpaBo. 2001. Ne 2,

127 Konsxun B.,  Qzopoonuxosa H. Tloctanopnenne Ilnenyma BepxosHoro Cyga 1o gemam o
NPECTYIICHUSIX, IPeyCMOTpeHHBIX craTtbsimu 131 u 132 YronosHoro xoaekca P®y» // YromosHoe npaso. 2005.

Ne 1. C. 38—40.



HopmaTtuBHoil cuioii 001aiaroT JMIIb JIeTalbHbIE TOJIKOBAaHUS MHCTUTYTOB U cTated YK.
®opmbl Takoro ToJkoBaHusd paszauuHbl. B YK P® — 5310 mpumeuanuss K psgy HOPM
Oco6ennoit wactu. YK Pecnybnuku benapych hopmynupyer u npumeyaHus K CTaThsiM, U
MOHATHS B HayaJle OTJENbHBIX IJ1aB. Tak, riasa 24 «IIpectymineHust npoTUB COOCTBEHHOCTH
HauMHaeTcs ¢ npuMmeyanus. B 4. 1 onpenensercst XuuieHue, B 4. 2 — MOBTOPHOCTb XUIICHUH,

B 4. 3 — 3HAYMUTENIbHBINA pa3Mep yuiepOa, B 4. 4 — aJMUHUCTPATHBHAS OTBETCTBEHHOCTH 3a

XUIICHUA HMMYyHICCTBA HOPUAUYCCKOroO Jinnoa, B Y. 5 — OCBO60)K)ICHI/IG oT yl"OJ'IOBHOfI
OTBCTCTBCHHOCTHU TIPHU HAJIWUYHUU [JCATCIBHOI'O0 pacCkKasaHUA, B 4. 6 — XULICHUC Yy ONMU3KUX
POACTBCHHHKOB.

Bce ¢opmel neransHoro TosnkoBaHusi B YK SBISIOT cO00# YyroJIOBHO-TIPABOBBIE HOPMBI H
OTOMY 00s13aTeNIbHBI K MPUMEHEHHIO TPU KBaTU(UKALMK NpecTyIuieHni. 13 Bcex KoJeKcoB
CHI" nanOompliiee 4nCIIO HOPM C JIETAILHBIM TOJIKOBaHUEM Mpesuiaraer Oenopycckuii YK, u
3TO €ro 3HauuMoOe JJsi KBaJU(UKALMK MPECTYIUIEHUH TOCTOMHCTBO. K KOHCTpyHpoBaHHIO
TOJIKOBATEJIbHBIX  YTOJIOBHO-IIPABOBBIX HOPM  JOJDKEH  OCYILECTBIIATBHCS — TINATEIBHO
npogyMaHHbli noaxon. K npumepy, nonstue xuimeHus B 4. | npumedanus k ct. 158 YK PO
CIIOPHO M HE COIJIaCyeTcsi ¢ HOpPMaMHM O BBIMOTaTeNbCTBE U pasboe. besycnoBHoe
IPEUMYIIECTBO €CTh Y KOJEKCOB C Hauboiee TOJHOW perjaMeHTalle mnpaBuil
kBannukanuu mnpectymienuid. Ha ceromus cpemu xomekcoB CHIT mo aToMy KpuTepuro
nepBeHcTByeT YK PecnyOmuku bemapycs. OpgHako B HeM, TOXalyd, W HamOOJbIIee
KOJINYECTBO CIOPHBIX TOJKOBaHWH, 1 OHH MOTYT OOYCIOBUTh KBAaTM(PUKALMOHHBIE OIIMOKH.
Poccuiickas @enepanus u Pecriybnnka benapych Bxonar B coctaB Cor03HOrO rocyapcTBa.
byaymme OcHOBBI yrojoBHOro 3akoHozarenbcTBa (Coro3a moTpeOyrT MaKCUMalbHON
yHu(uKanuu oboux KoaekcoB. OrTcroja CpaBHUTENBHOE TOJKOBAaHME POCCHMCKOIO MU
0eI0pyCCKOro yroJIOBHBIX KOJIEKCOB MPEACTaBISET 0COOBIH HHTEpEC.

Tonxosanue yzonosno-npasogvix Hopm Koncmumyyuonnvim Cydom PD obradaem ceoeli
cneyugurou. Kouctutymmonusni Cym Tonkyer YK B eIMHCTBCHHOM aclieKTe —
coorBercTBUs HOpM Kopekca wim mx npumeHeHuss Koncturynuu. CyneOHble pereHus,
[TocranoBnenus u onpeaenenus Koncrurynunonnoro Cyia OKOHYATENbHBI, 00KaJIOBaHUIO HE
noJyIeXkat u 00s13aTeNbHbI A7 agpecaToB. Kak npeanucano 4. 6 ct. 125 KoHcTuTynnu, «akThl
WIM UX OTAEIbHBIE MOJOXKEHUS, MPU3HAHHBIE HEKOHCTUTYLUHMOHHBIMH, YTPAauUBAIOT CHIIY»,
T.€. HE IPUMEHSIOTCS, a YK€ IPUMEHEHHBIE OTMEHAIOTCA. 3aKOHOJATEIb IO IOCTaHOBJICHUSAM
Koncturynuonnoro Cyna JobkKeH BHECTM u3MeHeHus B YK, cyasl oTpearmpoBaTh
COOTBETCTBYIOIIUMH PEIICHUSIMH [0 KOHKPETHBIM YTOJOBHBIM JeflaM  >KaJOOIIUKOB,
JNOJUKHOCTHBIE  JIML@  NPUHATH  IOPUAUYECKH  3HAYUMBIE  MEpbI,  IPEJIOKEHHbIE

Koncrturymmmonaeiv  Cynmom. Ho camm 1o cebe TMOCTAaHOBJICHHS U ONPEACIICHHS



Koncturyumonnoro Cyna HOpMaTHBHOM cwiiod He o0manaioT. B cBsi3u ¢ 3TuM mnpu
KBaJM(UKAUKU TPECTYIUIGHHH Ha HUX HENb3sl ccbuiaThes. KBanmudukanus mnpecTyriieHui
ocyuecTsisieTcsa Tobko no YK PO.

Hago ormeruth, 4TO KBaNM(HUKAIIMOHHBIE OMMOKH, TMpoucTekaromme u3 YK umm ero
npaBonpuMmeHeHus, B Konctutyumonnom CyJie paccMaTpuUBarOTCsA B €IUHUYHBIX cirydasx. C
1990 rr. w3BEeCTHBI J1Ba TIOCTAHOBJICHHUS, CBSI3aHHBIX C KBanudpukarued. OHM KacarTcs
tonkoBaHusg cT.64 YK PCOCP 1960r. 06 wusmene PoauHe M MHOXECTBEHHOCTH
npectymuiennii no YK 1996 r.

Koncrurynmonnsiii Cyn P® mnpussin kK cBoeMy mpou3BOACTBY Jeio CMHUpPHOBa,
OCIIapUBAIOIIETO KOHCTUTYIIMOHHOCTh Psifia MOJOKEeHHH 1. «a» ¢T. 64 YK 1960 r., a umMeHHO
cootBercTBUEe KOHCTMUTYUMH Tpu3HAHHUA ONHOM W3 ¢opMm u3MeHbl PoanHe — OerctBo 3a
TpaHMIy WJIM OTKa3 BO3BpallaTthcsl u3-3a rpaHullbl. Koncrurynuonnsiii Cyn mpu3HaA 3TY
dbopmy um3mensl Pomgmne mportuBopedamend 4.2 cT. 127 u 4.3 cr. 55 OcHOBHOro 3akoHa,
COTJIACHO KOTOPBIM KaXKJbIH MOXKET CBOOOJHO BBIE3XKaTh 3a Tpeaelbl Poccuiickoit
Oenepan U OeCTIPENsATCTBEHHO BO3BpallaThcsi 0OpaTHO. B 3akimoueHnH MOCTaHOBICHUS,
Kak M B Jpyrux cllydasx, CKa3aHO, 4TO cortacHo 4.1 u 2 c1.79 ®enepaibHOro
KoHcTUTyIIMOHHOTO 3aKkoHa «O Koncturynmonnom Cyne Poccuiickoit @enepannmny» penieHue
OKOHYATEJIbHO, HE MOJJICKUT OO0KaJOBaHUIO, BCTYMAeT B CHUJIY HEMEIJIEHHO IIOClie €ro
IIPOBO3IJIALIEHUS U JEHCTBYET HEMOCPEACTBEHHO.

[TonoxxeHne 00 OKOHYATENLHOCTH U HEMEAJIEHHOCTH BCTYIUICHUS B CHITy MOCTAaHOBIICHUN
BBI3BIBACT BOMpPOC 00 WX Iopuanyecko cwie. JIolokHa 1M MPOU3BOJIUTHCS
nepekBaTH(PHUKAIISI TPECTYIUICHUH 10 BCTYMHBIIUM B CHIIy NMPUTOBOpaM cyza (1o JeiiaM o
rocygapcTBeHHoil wu3mMeHe — BepxoBHoro Cyga) mnpu npusHanuu HOpMmbl YK
AHTUKOHCTUTYIIMOHHOM? [lomarato, 0OTBET AOMKEH OBITH OTPUIATENBHBIM. KOHCTUTYIIMOHHBII
Cyn naetr monxoganue Konexkca v MpakTUKU €ro MPUMEHEHHs], a HE U3MEHSET TO U JPYTOe.
TonkoBanusi KonctutyunonHoro Cyna — cyneOHoe TojKoBaHHE Bbiciied cuibl. OHO
JIOJDKHO BOIUIOIIATBCS B MOCTaHOBIEHUsAX BepxoBHoro Cyna B NOpsAIKE HEMENJIEHHOIO
ucnonHenus pemieHnit KC. 3akoHOAaTeNbHBIM OpraH, eciu co2nacumcs ¢ pekoMeHoayusamu
KC u xocoa coumem wneobxooumvim, monsepruer usmeHneHusMm YK. IlocranoBnenus u
onpeaenenuss KC o6GxanoBanuio He mnoanexar. Her Bwicmiedl WHCTaHIMH, KOTOPOH
JOMYCTUMO  XKanoObl mpuUHOCUTh. CyneOHBIE W TPOKYPOPCKUW  HAI30p, COTVIACHO
cT. 405 VIIK, na KC He pacnpocTpassercs.

Otcrona mpobnema: kKak mocTtynath anpecatam pemenuid KC, ecnu Bce-Taku 3TOT cyn
JOITYCTHT KBATM(UKAIMMOHHYIO OIMMOKY, HEMPABMIBHO UCTOIKOBaB YK WIIM NPAaKTHKY €ro

npumeHeHus, 6o korga KC Bermen 3a mpenensl cBoed ropucaukimu? Ha Mol B3risg,



HeBepHble TOJKOBaHUS YK He MOMKHBI NPUHHMMATHCS BO BHMMAaHME 3aKoHoaarensiMu. Uto
KacaeTcsi cyZeOHOI MPaKTUKHU, TO BBIXOJ U3 MOJIOXKEHUS BUAUTCS B oOpaieHnn BepxoBHOrO
Cyna u cynoB Poccunm u cyobektoB @enepanuu ¢ 3ampocom B KC. Ilpu cormacum c
tonkoBaHueM KC cyneOHOIl MpaKTUKU 1O YTOJIOBHBIM JeJiaM BCTYNHBIINMA B CHITY IPUTOBOP
He otTMeHsercs. BepxoBuelii Cyn B 0030pax MNpakTUKU, B IOCTaHOBIEHUSX I10
COOTBETCTBYIOIIEH KATETOPUM KOHKPETHBIX YTOJIOBHBIX J€J TOJIKYET HOPMY U IPAKTHKY
cootBeTcTBeHHO pekomeHaanusaM KC, ne mnporuBopewammm YK. TonkoBarenbHas cuia
pemennii Koncrurynuonnoro Cyza Bblie, Hexenu nocraHosieHuil Bepxosnoro Cyna. Tak,
B onpenenenun ot 17 nexadps 2004 r. Koncturynuonnsii Cyna no xanode C.A. CunopoBa
Ha HapylIeHHEe ero KOHCTUTYHHOHHBIX mpaB 4.1 cT.74 YK um 4.1 ct.394 VIIK cyn
onpenenun: «B  cunmy crarbm 8  ®DeneparbHOr0  KOHCTUTYLMOHHOrO  3akoHa  “O
Konctutynunonnom Cyne Poccuiickoit ®enepanun”  BBIABIEHHBIH B HACTOSILEM
OrnpenesieHn KOHCTUTYITMOHHO-TTPABOBOM CMBICH TIOJIOKEHHUIM YacTu mepBoit ctathu 74 YK
Poccuiickoir @enepauun u 4vactu nepBoil cratbu 396 VYIIK Poccuiickoit ®deneparuun
ABNSETCS  OOIIeo0sI3aTeNIbHBIM M UCKJIIOYaeT Jr000e  HHOE  HCTOJIKOBaHHE B
IIPABONPUMEHUTENBHON NpakTuke». KoHcTuTynmoHHblM Cy MpU3HANI COOTBETCTBYIOLIMMU
Koncturyuuu ¢popmer u3mensl PoarHe B BUe BbIAaUu rOCYIapCTBEHHON M BOCHHOM TailHBI
MHOCTPAaHHOMY TOCYJIapCTBy W OKa3aHWsd HWHOCTPAHHOMY TOCYJapCTBy IIOMOIIM B
MIPOBEICHUH BPAKIEOHOM AESITEIIbHOCTH TPOTUB PO.

Ilo cymecTtBy pekoMeHIaTenbHbI XapakTtep cBoux pemenuil Koncrutynuonnoro Cynaa
npuzHan B 1.4 pgandoro IlocranoBnenus: «CorjmacHo uactu BTopoil ctathu 100
®enepaibHOTO KOHCTUTYLHMOHHOro 3akoHa “O Koncrurynmmonnom Cygpe Poccuiickoi
®enepaunn’”  yrojlioBHoe J1eno B oTHomieHun B.A. CmupHOBa B 4YacTH NPUMEHEHUS
nyHkTa “a” crateu 64 VK PCOCP, mnpusHanHoro HacrosmuM [loctaHoBieHuem
HEKOHCTUTYLIMOHHBIM, MOUIEXKUT niepecMoTpy BepxoBHeiM Cynom Poccuiickoii @enepanuun
B YCTAHOBJICHHOM TOPSIIKE, SCIIH JUIS TOTO HE HMEETCS APYTHX MPEITCTBHI .

«Y CTaHOBJICHHBII TOPSIIOK» — ATO YTOJIOBHO-MPOLIECCYATbHBIN. Y TOJOBHO-ITPOLIECCYATbHBIN
KOJIEKC HE TMpeIyCMaTpUBAaeT TaKOrO OCHOBAaHMS HW3MEHEHHMsI WIM OTMEHbl MPUTOBOpA Kak
nocranoBienne KC. Hemo-cpeactBeHHO BBHIY OONBIICH —IOPUIMYECKOH CHIIBI  MOXET
npumensTeest Koncturyus PO. Ilynkr 4 cr. 79 ®K3 «O Koucruryumonnom Cyae Poccuiickoii
®denepalin» YCTAHABIMBACT, YTO €CIIM B CIy4ae MPU3HAHUS 3aKOHA HEKOHCTUTYLIMOHHBIM
oOpazyercsi mpoOen B 3aKOHOAATEIbCTBE, TO HEMOCPEICTBEHHO MPHUMEHSIIOTCS TMOJOXKEHUS
Koncturynumu.

B neiictByromem YK coctaB rocygapcTBeHHON U3MEHBI (CT. 275) 3HaUYUTENbHO yTOUHEH. B



YacTHOCTH, OErcTBO 3a TpaHMWIly M HEBO3BpAllEHHE OTTy/Ja HE OLEHUBACTCA KakK
rocyiapctBeHHass u3MeHa. HesakonHoe miepeceduenne [ocymapctBeHHOW TpaHuisl Pd
HAKa3bIBAE€TCS MAKCHUMyM JO IBYX JIeT JUIICHHUS CBOOOBI KaK MPECTyIUICHHE HeOOJbIION
TsokecTd (4. 1 c1. 322), npu HanM4YMKM KBATU(PHUUUPYIOUIMX MPU3HAKOB — TPYIION JIMOO C
NMPUMEHECHUEM HACWIIWS WIH C YTPO30W €ro MPUMEHEHUs MaKCUMalIbHOE HaKa3aHWe 0 TSTH
JIET JMUIICHHs] CBOOOBI (4. 2 cT. 322). JIelCcTBUA JKIla, KOTOPOE, HaXOMsICh 3a TPaHUIIEH, HE
BepHyJoch B Poccrio W He BO3BpaTHIIO HA €€ TEPPUTOPHUIO MPEAMETHI XYIOKECTBEHHOTO,
UCTOPUYECKOTO M apXEOJOTHYECKOro JOCTOSHUS HapogoB P® u 3apyOexHBIX CTpaH,
kBayuduuupyrores mo cr. 190 YK.

Eeponeiickuti Cyo no mnpasam uenosexa HE PpacCMaTpUBAET BOIPOCHl KBaTU(UKAIIH
MPECTYIUICHUH U JTIOKA3aTeNbCTB €€ MPAaBHIBHOCTU. JIUIIb B OHOM cCiy4yae OH MPaBOMOYEH
0o0paTHTbCS K PEIICHHIO ITHX BOIPOCOB, €CIM BO3HUKHET COMHEHHE OTHOCHTEIHHO TOTO,
COBEPIICHO TMpECcTyIUIeHHe JU00 HeT, HampuMmep, TMpH HAJIMYUH  OOCTOSTEIBLCTB,
UCKJIIOYAIOIIMX YTOJIOBHYIO OTBETCTBEHHOCTh. HO M Torma oH He paccMaTpuBaeT A€o IO
CYILIECTBY, €CIM OTCYTCTBYIOT MpOLeCcCyalbHble HapyuieHus. [Ipu >ToM 3asBuTENnb 00s3aH
UCIIONb30BaTh BCE BHYTPUTOCYIAPCTBEHHBIE CPEACTBA 3aIUTHI €T0 MPaB.

Tak, mo pmemy Ne48040/99 ot 21 nexabps 2001 r. «EBremmii JKene3nHoB mpoTHB
Poccutiickoii ®enepanumn» 00CYKIATHCh MPOIIECCYATbHBIE aCTIEKThI OCYXKACHUS 3asSBUTEIS 3a
YMBIIIEHHOE YOWHCTBO OTIHA MmO T. «a» 4.2 cT. 105. Tlocmemnuii, moMuMoO, SIKOOBI,
MpolecCyaIbHBIX HAPYIIEHUH IO €ro JeNy, MOCYUTAN, YTO MPUroBopamMu B Poccun HapymieHa
KonBeHIuss mo mpaBaMm 4YeloOBEeKa W OCHOBHBIX CBOOOJI, MOTOMY YTO OH JEHCTBOBAII B
COCTOSIHUM CaMOOOOpOHBI (TIoTeprieBlIeMy ObUIO HaHeceHO 41 HOXKeBOe paHEHHue) W,
CJIeIOBAaTENIbHO, IPECTYIUICHUS OH HE COBEPIIMIL

EBpomneiickuii Cyq mo mpaBaM 4eloBeKa MOCTAHOBUII, YTO «IEPECMOTP MPEANONaraeMbIxX
OIIMOOK, TOMYIICHHBIX HAIIMOHAIBHBIMU CY/I€OHBIMU BIACTSIMH TPU YCTAHOBICHUH (aKTOB U
NPUMEHEHUH HOpPM TIpaBa, HE SBISIETCS €ro 3ajadeil M 4To 1Mo oOIieMy MpaBUIy OIICHKA
JOKa3aTeNbCTB M TMPUMEHEHHE HAalMOHAJIBHOTO TMpaBa MPOU3BOAUTCA HAIMOHAJIbHBIMU
cynamu. 3amaueit EBpomneiickoro Cyzaa siBIsIeTCS yCTaHOBIEHUE TOTO, SBISETCS JIM CyIeOHOe
Pa3éUPaTEIbCTBO CIPABEUINBBIM B LIETOM» - .

B pemennn mo gemy Ne 70270/01 «Brnagumup AnexcaHapoBud ['yCHHCKHE TPOTHB

Poccutickoii denepanun» ot 22 mas 2002 r. Epomneiickuii Cym Toke He 0OCyXman Io

128 CyneGHas mpakTHKa 110 YToJIoBHBIM jgenaM. M., 2005. C. 682.
129 Cm. moapobree: CyneOHas TpakTHKa MO yroloBHeIM AenaM Korcrurymmonnoro Cyma Poccuiickoii
Oeneparun, Bepxosaoro Cyna Poccmiickoit @enepannu u EBporneiickoro Cyna no npaBam gernoBeka. M., 2006.

C. 1276.



CymecTBy KBamupukamuio neiictBuii ['ycuackoro mo 9.3  cr. 159 kak kpymHOE
MOILIEHHUYECTBO U HE SIBJIAECTCS JIM €r0 MUPOBOE corylamieHue ¢ «l'a3snpoMom» rpakJaHCKUM
JENUKTOM WM TSDKKUM npecTyrieHueM. CyJ «IpuIien K BBIBOAY, UYTO 3asBUTENb Oojee He
MOJKET yTBEp)KIaTb, 4YTO OH SBIfAETCS KepTBOM HapywmeHus cr. 13 KonBeHuuu wu,
CJIEZIOBATENIbHO, JaHHAs YacTh JKAJIOOBI JOJDKHA OBITh OTKJIOHEHAa COTJIACHO CcTaThe 35
KonBen1uu.

Ha 3Tux ocHOBaHUAX CyJ €IMHOTIIACHO:

OOBSIBIII IPHEMJIEMOM, HE paccMaTpUBasi MO CYIIECTBY, )Kajl00y 3asiBUTENS] OTHOCUTEIIBHO
YTBEPKACHUN O HE3aKOHHOCTH €T0 COAEPKAaHUs MO CTPaKEH,

OOBSBIII HEIPHEMIIEMOI OCTAIIBHYIO YacTh 3KaI00bm ..

TakuM 00pa3oM, TONKOBaHHWE HOPM O KBaIH(PHUKAIUU MPECTYIUICHUH, OCYIIECTBISIEMOE
Bepxosubm CyznoMm, Koncturynuonnsim Cynom, EBponeiickum CyaoM o npaBaM 4YelIOBEKa,
HE HOCUT HOPMATHBHOTO, 00s3aTeabHOro AJs CcyaoB xapakrepa. EBponeiickuii Cyn, XoTs u
MOXET PEUIUTh BOIPOC O TOM, SABIISIETCS JU COAESHHOE 3asIBUTEIIEM YTOJIOBHO-HAaKa3yeMbIM
NesTHUeM, HO JIelaeT »dTO, OCHOBBIBAACH IWIIbL Ha IOPUAMYECKON KBanuuUKalUu
IIPaBOHAPYLIEHMs IO BHYTPEHHEMY 3aKOHOJATENILCTBY, HE pacCMaTpUBas Jieja Mo CyLIECTBY.
Kpamuduuupys npecTyruieHus, MpaBONPUMEHHUTEIbHBIE OPTaHbl U CYJbl PyKOBOACTBYIOTCS
Tosbko YK PO.

Ilo o0bvemy TOIKOBaHME BO3MOXKHO, KaK H3BECTHO, mpex 6udos. pacllupUuTelIbHOE
(PACTIPOCTPAHHUTEIBHOE), OPAHUIHTEIBHOE ', M AyTEHTHYHOE (CTPOroe, Koraa OYKBa M CMBICT
3akoHa coBmagaioT). Ilociennee TonkoBaHME OOJBIIE APYTHX COOTBETCTBYET IPHUHIHUITY
3aKOHHOCTH. B psize 3apyOexxnbix YK mpusHaeTcst TOJBKO 3TOT, TaK Ha3bIBAEMBI CTPOTHIA BU]T
tonkoBanusa. K mpumepy, ct. 111-4 YK @®panumu riacut: «YTOJOBHBIM 3aKOH MOIJICKUAT
CTPOrOMY TOJIKOBAHHIOY.

Tonkyst 3aKkOH TpH KBaTU(PUKAIMU TPECTYIUICHWA Ba)XXHO HE HAPYyMIaTh €ro IyTeM
NPUMEHEHUSl aHAJIOTUM TOJ BHUJAOM PACIIMPUTENILHOTO TOJIKOBAHMS, C OJHOW CTOPOHBI, U
HEOOOCHOBAaHHO CyXaTh COCTaB TIPECTYIUIGHUH — C JApyroi. OCHOBBIBAIOTCS TPH
TOJIKOBAHMM Ha 3aKOHaX YTOJOBHBIX H MEXAYHApOAHBIX C YYETOM TOJKOBAaHUU
KoHcTuTyinoHHsIM 1 BEpXOBHBIM Cyl1aMu, HO He 80NpeKU 3aKOHY.

HauOonpmias moTpeOHOCTh B TOJKOBAHMHM BO3HHMKAET MPHU KBaTU(UKAIIUU COCTABOB C
orieHouHbIMU nipu3Hakamu (cMm. 1. I11). YK Hepenko npuberaet Kk KOHCTPYKIUU TUCTIO3UITHI

C MIPUMCPHBIM MIEPCUHCM TCX UJIKM UHBIX IIPU3HAKOB COCTABOB, HalllC 00BEKTHUBHEIX 2JIEMEHTOB

1% Tam sxe. C. 1287.
B Yepoanyese A.®@. OcHOBHBIE TIPOOIEMBbI TONKOBAHMS COBETCKOTO IpaBa: ABTOped. JHUC. ... JJOKT. IOPUL.

Hayk. CBepmioBck, 1972. C. 31.



— ymep0Oa, npeameta, crocoda. Torma ymoTpeOSSIOTCS CIOBAa «HUHBIEY, «JIPYTHUe». ODTH
YCJIIOBHO OLICHOYHBIEC MPU3HAKU TOJKYIOTCS TOTJa MO I'PaMMAaTHYECKOMY CMBICIY 3THX CJIOB
KaK paBHO3HAa4YHbIC WM OJTU3KHE MO COJIEP:KaHUI0, KOTOpPbIE MepeYrCIeHbl KOHKPETHO. Takoi
IIPUEM 3aKOHOJATEJIbHON TEXHUKHU NPUMEHSETCS, KOT/la HEIb3s €IMHBIM TEPMUHOM OXBaTUTh
BCE MHOroo0Opasue NpU3HAKOB cOCTaBOB. Hampumep, peructpanus HE3aKOHHBIX CHEIOK C
3emiiel KBanmuumupyeTcs mo cr. 176, ecnu 3TH ASUCTBUS COBEPIICHBI W3 KOPBHICTHON WU
WHOW JTIMYHOW 3aMHTEPECOBAHHOCTH». AHAJIOTHMYHO ONKCAaHA MOTHBAIMS 3J0YyNOTPEOICHUS
CIIy’)KEOHBIMH TIOJTHOMOYMSIMH (CT. 285). MoTuBanuss 3THX M TMOAOOHBIX MPECTYIUICHUH
MHOroo0pasHa. «JIu4uHas 3aMHTEpPECOBAaHHOCTb» — IIOHSITHE E€MKOE, U €ro mnorpedyercs
MIPABOMPUMEHUTENIO B KaXKJ0M KOHKPETHOM Jelie ToJkoBaTh. [1o comepikanuio oHa OiuM3Ka K
KOPBICTHOM, OJIHAKO HE CBSI3aHA C MOJIYYEHUEM MPSIMBIX MaT€pUaIbHBIX BBITO/I.

ITocneqnue roABI HEYTOJOBHO-NPABOBBIE 3aKOHOJATENIBHBIE AKTHl CTaJIM COAEPkKaTh
TOJIKOBAaHWE TEPMHUHOB JJIs ILieJied HUX MpUMeHEeHHsd. XOTs OHM He oOpamensl k YK, npu
TOJIKOBAaHUU TIOCJEAHETO MPEACTABISAETCS JOMYCTUMBIM MMM IOJb30BaThCA. Tak, B
«[lonoxennn 00 YCTAaHOBIEHHUH MEp TO HEJOMYIICHUIO BO3HUKHOBEHUS KOH(DIMKTA
MHTEPECOB B OTHOLICHWU JOJDKHOCTHBIX JIHII (heliepalbHBIX OPraHOB W HCIIOJHUTEILHOU
BJIACTH, BOBJICUEHHBIX B IIPOLECC pEryjIUpoBaHMs, KOHTPOJS M Haa3opa B cdepe
0053aTeTbHOT0 TMEHCHOHHOTO CTPAaxOBaHMsI, JOJDKHOCTHBIX Jinll IleHcuoHHoro ¢onna
Poccutiickoii ®denepanuu u wieHoB OOIIECTBEHHOTO COBETa MO WHBECTHPOBAHUIO CPEICTB
MIEHCUOHHBIX HAKOIUIEHUI», yTBepkJIeHHOM IIpaButensctBom P® 2 mapra 2006 .
IPEUIOKEHO CIEAYIOIIEE ONPEACICHUE JIMYHOM BBIFOJBl. OJTO BBINOJA, HE SBISIOLIASCS
MaTepuaIbHON BBITOJIOW, BBIPA3UBLIASICS B JOCTUKEHHUM JIMLIOM OYEBUIHBIX JIMYHBIX LEJEH,
JIaXKEe €CJIM Takasl BbIrOJa HE MPUBEJA K MOJYYEHHUIO MaTEepHAIbHON BBITOJbI. «He sBisroTCs
JINYHOM BHIFOI01 MOBBILICHHE IO CITYXKOE ¥ 0OBABICHHE 61ar0IapHOCTI» 2.

10 mapra 2006 r. Bctynun B cwiy @3 «O mportuBoneicTBuu TeppopusMy». Ctarbs 3
(GopMyJIHpyeT OCHOBHBIE NOHSATUS «TEPPOPUIM», KTEPPOPUCTUYECKAS NEATEIBHOCTbY. JTO
JerajbHO€  TOJIKOBaHME,  oOOnajamomiee  cuiod  3akoHa.  Jlnsg — kBanmudukauuu
TeppopucTuyeckoro akrta 1o cT.205 VYK  Hagiexur HCHOoJb30BaTh  MOHATHUS
«TEPPOPUCTUYECKAS ACSITEIBHOCT» U «TEPPOPUCTUUECKUI akT». IloHATHE XKE «TeppopU3M»
B JAHHOM 3aKoHe He coBmamaer ¢ YK, um ero Hamo TonkoBaTh mmpe, yem B Koxekce.
«Teppopusm, — roopurcs B 4. 1 @3, — uaeosiorus HaCUIUA U MPaKTUKA BO3JICUCTBUS Ha
NPUHATUE  PELICHHWs OpraHaMud TOCYJapCTBEHHOM  BJIACTH, OpPraHaMH  MECTHOrO
CaMOYIIPABJICHUS WM MEXIyHAPOAHBIMM OpIraHMU3alMsIMM, CBSI3aHHBIE C YCTpalllEHUEM

HacelleHuss U (WiIM) HMHBIMH (OpMaMy TPOTHUBOIPABHBIX HACHJIBCTBEHHBIX JEHCTBHID.



Wneonorus, NOHATHO, HE MOKET MPECIIEI0BATHCS IOPUINIECKUMHU CAHKIUSMHU.

W onaTe HENOCTaTKU 3aKOHOTBOPYECTBA CO3/AIOT YCIOBHUA Ul KBaJIU(UKALMOHHBIX
omnOoK, TpeOys TOJKOBAaHUS, KOTOpPOe TOXKe upeBaro paszHouTeHueMm. Cratbio 205 YK B
HOBOH penakiuu copmynupoBan @3 «O mnporuBoaelcTBHM TeppopusMy» oT 10 maprta
2006 r. 3akoH Ne 153-®3 «O BHECEHHMH W3MEHEHUN B OT/AEIbHBIE 3aKOHOAATEIbHBIE AKThI
Poccutiickoii @eneparuu B cBsi3u ¢ npunatuem denepanpHoro 3akoHa “O paTudukauu
Konsennun Cosera EBpomnsl un npenynpexneHnn teppopusma’ nu @enepaibHOro 3akoHa “O
IPOTUBOJECHCTBUN TEPPOPU3MY » BCTYNHII B 3aKOHHYI0 cuity 29 utonst 2006 r. Kakoil 3akoH
IPUMEHATD, €CIIM TEPPOPUCTUUYECKUIN aKT coBepileH B nepuoj oT 10 mapra no 29 uronsa? U
MOYKHO JIM TPU3HABATh HOPMY O MIPECTYIUJICHUHU JICUCTBYIOIIEH 10 BKIIOUEeHHS ee B YK?

Ha nocnennuii Bonpoc oTeeT orpuuarenpHelid. Jlo BkitoueHus B YK yrosoBHo-IIpaBoBast
HOpMa, CKOHCTPYMpOBaHHasi B KakoM-1u0Oo BcrynuBiieM B cuiny O3, cuurtaercs He
neicTByromeid. B ¢Bsi3u ¢ 3TUM B Ha3BaHHBIN Nepuoja oT MapTa 1o utoib 2006 r. neicTByeT
cT. 205 B mpexHei pegakuuu. HoBas pegakuus motpedyeT TOJIKOBaHUS HA TIPEAMET JICHCTBUS
ct. 10 YK 00 oOparHoii cuie yromoBHoro 3akoHa. OHa KpUMHUHAJIW3HMpOBaia
TEPPOPUCTUYECKUN AaKT, COBEPLICHHBIA B LEJIAX BO3JACUCTBUSA HA IPUHATHE PELICHUN
MEXIYHApOJHBIMUA opraHu3anusmu. CioBa o0 opraHax BJIACTH M TaKUX OPTaHU3AIMIX
IIOCTaBJIEHBl BO MHOXXECTBCHHOM YHUCIIE. DTO CO3[a€T OYEPEIHOM Orpex 3aKOHOJATEIIbCTBA.
Bo Bcex ctatbax YK nomkHO ynoTpebasThCsl €TMHCTBEHHOE YMCIO UMEH CYIIECTBUTENbHBIX.
WNnaue mnpobinemy KBadM(UKALMU: CKOJIBKO JOJDKHO OBITh OpPraHoB BJIACTH U
MEXIyHapOJHbIX OpraHU3alMii, B OTHOILIEHUU KOTOPBIX COBEPUIEH TEPPOPUCTHUUYECKHUM aKT,
TpyaAHO  pemuTh.  KpuMuHanuszamuss  AessHMM,  yCTaHABJIMBAWOIIAs  YrOJOBHYIO
OTBETCTBEHHOCTb, HE HMMEET OOpaTHOW CWJIbI M MOTOMY HE y4YacTBYeT B KBaJIU(HUKALUU
MIPECTYILJICHUM.

TpeOyer TonkoBanust B cBs3U ¢ @3 Ne 153-D3 cr. 42 YK «UMcnonHeHue mpukaza WU
pacnopsokeHusi». OHa He YTOUYHSET TPU3HAKOB CYObEKTa, OTAABIIEr0 MpPHUKa3 WIH
pacnopsokenue. Hazpanubiik @3 mpeanuchiBa€T OrPaHUYUTEIBHOE €€ NPUMEHEHHE.
ITyHKT «6» cT. 16 «O denepanbHOil ciyxbe OGe3omacHOCTH» Tenepb ycraHaBiauBaeT: «Ilpu
UCTIOJIHEHUH CITYXeOHBIX 00s3aHHOCTEH BOCHHOCITYXKAIllMe OPraHoB (heAepaibHON CITyKObI
0€30MacHOCTH MOJUYUHSAIOTCS TOJIBKO HEMOCPEACTBEHHOMY M MpsSMOMY HaudalbHUKY. [lpu
NOJYYEHUU B XOJE HUCIOJHEHUs CIyKeOHBIX OOsS3aHHOCTEH MpHKa3a WIM pPacHOpsKEHHs,
IpOTUBOpEYALUX (elepaIbHOMY 3aKOHY, BOGHHOCIY KAIllie OpraHoB (peaepanbHOM CiryXObl
0€30MaCHOCTH JOJKHBI PYKOBOJCTBOBATHCS (pe/iepanbHbIM 3aKOHOM.

Pemenne IMpaBHUJIbHOC. Xots J0OKa3aTcJIbCTBa 000CHOBAaHHOCTH BI)I60pa IIOBCACHUA
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UCTIOJIHUTEISL TIpUKa3a IOTPEOYIOTCS Cepbe3Hble. B aHTUTEPpOPUCTHUECKONW OOCTaHOBKE,
MPEOCTABISAIONIEH CEeKyHAbl UIsl Takoro BbIOOpa, BIOJHE JAOMYCTUMO J00POCOBECTHOE
3abmyxaenue. llpu ysacHenuun cr.42 VYK npumMeHUTENsHO K CIyXallMM OPraHoOB
denepanbHOU CiTy)ObI 0€30MACHOCTH CJIEIYET TENEePh TOJIKOBATH €€ OTPAaHUIUTEIHHO.

Io cnoco6y (vemody) TONKOBAHHS B TCOPUH IIPaBa HA3BIBAIOT O CEMH ero Buaos . Jls
KBaM(UKAUM TpEeCcTyIUiIeHuH Haubosiee BOCTPEOOBAHbBI  A3bIKOBBIU, J02UYECKUU W
cucmemamuyeckutl METObl TOJTKOBAHUS.

HeonpeneneHHOCTh yroJOBHO-NPABOBOM TEPMUHOJIOTUU MOXET PaccMaTpPUBAThCA Kak
HapyIIeHWe KOHCTUTYIIMOHHBIX mpaB rpaxnaH. Tak, KC P® B mocranoBneHun ot 27 mas
2003 r. mo geny O MpOBEPKE KOHCTUTYLUHMOHHOCTH MOJIOKEHWH cT. 199 YromoBHoro xogekca
P® B cBs3u ¢ xanobamu rpaxaan [1.H. benerkoro u apyrux Ha HeonpeneneHHoCTh cT. 199 YK
P® (yximoHeHHe OT yIuiaThl HaJOroB U (MIIM) COOPOB C OPTaHU3AINK), YTO BJICYET HAPYIICHHUE
WX KOHCTHTYIIMOHHBIX TpaB. B CHUly KOHCTHTYIIMOHHOTO TMPHUHIMIIA PABEHCTBA BCEX MeEpe
3akoHOM U cyaoM (4.1 c1.19 Konctutymmu P®) 3ampersl W WHBIE yCTaHOBJIEHUS,
3aKperuiieMble B 3aKOHE, JOJDKHBI OBITh OMPEAEICHHBIMH, SICHBIMH, HEIBYCMBICICHHBIMH.
HeonpenenenHoct  comepkaHus ~ MPaBOBOM ~ HOPMBI  JIOMYCKAaeT  BO3MOXHOCTH
HEOTPAHMUYEHHOTO YCMOTPEHHsI B IPOIIECCe MPABONPUMEHEHUS U TEM CaMbIM — HapyIICHUS
MIPUHIIMIIA PABEHCTBA,  TAKXKE MPUHIMIA BEPXOBEHCTBA 3aKOHA.

3asBUTENM YCMOTpEIM HEONpeAeseHHOCTh CT. 199 YK B ciioBax «yKJIOHEHHE OT YIUIATh
HAJIOTOB WHBIM crocobom» (B pen. @3 or 25 mtons 1998 r.). Koncruryumonusii Cyn
MIPABUJIBHO OTMETUJI, YTO OLIEHKA CTETIEHU OIPEIEICHHOCTH COEPKALIUXCS B 3aKOHE TMOHSATUI
JOJKHA OCYIIECTBIIATBCA HMCXOJAsl HE TOJIBKO M3 CaMOTrO TEKCTa 3aKOHA, HCIOJIb3YEMBIX
GbopMyIMpPOBOK, HO M W3 KX MecTa B CHCTeME HOPMATUBHBIX NpeAnucaHuil. TepMuH
«YKJIOHEHHE» YyKa3blBaeT Ha OMNpEACTCHHYIO 1Ielb JACSIHUS — H30ekaTh YIUIaThl 3aKOHHO
YCTaHOBJICHHBIX HaJIOT0B. ClieI0BaTeNIbHO, COCTAB MPEAINOIAracT UMEHHO MPSIMOMN YMBICEIL.

Koucturymmonnsiit Cyj mpu3Haid TOJKOBAaHHE COCTaBa YKJIOHEHHS OT YIUIAThI HAJIOTOB C
opranuzaiuii o ct. 199 YK npotuBopedanum Konctutynimn P® «MOCKONIBKY Ha3BaHHOE
MOJIOKEHUE IO CBOEMY KOHCTHUTYLHMOHHO-IIPABOBOMY CMBICIy B CHCTEME JICHCTBYIOLIMX
MIPABOBBIX HOPM IMPEIyCMAaTpUBAET YTOJOBHYIO OTBETCTBEHHOCTh JIMIIL 3a TaKue MACSHUS,
KOTOPBIE COBEPIIAIOTCS YMBIIIJICHHO U HANpaBJIEHbI HETIOCPEIACTBEHHO Ha M30EKaHUE YIUIATHI

3aKOHHO YCTAaHOBJICHHOI'O HaJIOTa B HAPYHICHUC 3aKPCIUVICHHBIX B HAJIOTOBOM 3aKOHOOATCJIIBCTBE
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npasi» . TIPUMEHMB JOTMYECKOE M CHCTEMATHHUECKOe ToNKoBaHue, Koncrurymmonnsii Cyx
NPaBUIBHO YTOYHMJI ()OPMY BHUHBI — YMBICENI B COCTaBaX YKJIOHEHHs OT YIUIaThl HAJIOTOB, U
OJHOBPEMEHHO OH paspellll KOUM3HI0 Mexay HamoroBelM M YTonoBHBIM KOAEKCAMM.
HaroroBslil kofieke AOMycKaeT Mpu KBaTM(HUKALUKY HAJIOTOBOTO NMPABOHAPYILCHUS BHUHY KakK B
¢dopme yMmbIcna, Tak 1 HeocTopoxkHOCTH (cT. 110 HK PO).

SI3BIKOBOE TOJIKOBAHME OCYILECTBIISIETCS 110 COOTBETCTBHIO 3aKOHA HOPMaM COBPEMEHHOIO
PYCCKOIO  JIMTEPAaTypHOIO  sI3blKa, MPEXKAE BCEro  JIEKCUYECKH, CHHTAKCHYECKH,
CTHJIUCTUYECKH. VICKIIIOYaloTCs apXau3Mbl, YHOTpeOJICHHE MAaJIOTMIOHATHBIX HHOCTPAaHHBIX
CIOB. SI3pIK  JOKEH COOTBETCTBOBAaThH  TPEOOBAaHUSM  SCHOCTH, OJHO3HAYHOCTH,
JTAKOHWUYHOCTH.

B VK P®, noxanyil, eIMHCTBEHHBIH ciyyail ymoTpeOjieHHs apXau3MOB MOHSATHS
npecrymienns (u. 1 cr. 14) B ciose «gesuue» >, Ero COBpeMEHHBIM AHAIOIOM YMECTHO
yHooTpeOUTh  CJIOBO  «moBeAeHue». OpHaKo TpaJulUu  POCCHUIICKOTO  YrOJOBHOI'O
3aKOHOJATENbCTBA, KOTOPble HEOOXOAUMBI JUIsl €0 CTAOMIIBHOCTH, O0YCIOBWIN COXPaHEHHE
ero u B jeicTBymomeM (mectoM no cuyery B XX B.) Koxekce; mosaToMy CTOib YHHKAJIbHO
COUETaHHE €ro TOJIKOBAHMS B CIOBAPAX: JESHUE — IPECTYIUIEHUE U «ACSHMS CBATHIX». [Ipu
sTOoM (hopmysrpoBka TepmuHa «jiessaue» B Komekcax PCOCP 1960 r. u PD 1996 . «nesaue»
HeoguosHayna. YK 1960r. B ckoOKax MOSICHSJI, YTO JA€IHUE — DJTO JOEHCTBUE WIIH
oesnerictBue. bonpmmHCTBO YK  OBIBIIMX  COIO3HBIX  PECHyONUK  COXPaHWUIU  OTY
¢dopmynupoBky. OnHako CcKOOKa BHOCWJIA HESICHOCTb, MOO HE OXBaThlBaja IJIABHBIN
KPUMHUHOOOpA3yIoIUi 3JIEMEHT — OOIECTBEHHO omacHble mnocienctsus. Orcioga Ha
IOPAaKTUKE M B TEOPUM NPUXOAWIOCH HpuOerarb K pacIiUpPUTEIbHOMY TOJKOBAaHUIO U
OOBSICHATh, YTO TEPMHUH [JESHME OXBAThIBACT HE TOJIBKO JEHCTBHE W Oe3neiicTBue, HO H
IpecTynHble MocieAcTBus. YOpaB ckoOku, YK P® wuckmounn noTrpeOHOCTH B TakoM
TonkoBaHUU. OIHOBpEMEHHO Obla ycTpaHeHa Koumm3usg Mexnay OOmeit u OcobeHHoi
gactamu YK. YK 1960 r. 8 OcoOeHHOl YacTH MHOTO3HAYHO YMOTPEOJST MPH ONMMCAHWU B
COCTaBax IPECTYIUIEHUHM TEPMUH «JEesHUE» WM «AehcTBue». Tam, rae Ha3bIBaJIOCh
«JeiictBue», B JCHCTBUTENIBHOCTH MOIVIO OBITh U «Oe3gedicTBUe». ITO BelO K
HEOIPEeIEHHOCTH, CO3/[aBasi HOPMAaTUBHOE ToJIe [T KBaTU(PUKaIMOHHBIX omnOok. YK PD
1996 r. 1mOmOOHYI0O  TEPMHUHOJIOTHYECKYI0  MHOTO3HAYHOCTh  YCTpaHuUJ  Ojaromaps

yOoTpeOJeHUI0 E€AUHOrO cjoBa «JesHue». IIpm 3ToM ecim B OCHOBHOM COCTaBe
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IPECTYIUIEHUS HAa3bIBAIMCh HECKOJIBKO JIEIHUMN, TO B HOPMax O KBAIM(PUKAIIMOHHBIX COCTaBaX
IPaBUIBHO YHOTPEOIAIOCh MHOXKECTBEHHOE YUCIIO.

K mpumepy, 4. 1 ct. 111 npenycmarpuBania HECKOJIbKO BUOB YMBIILUIEHHOTO IPUYNHEHUS
BpEla 300pOBBIO, IOATOMY B 4Y.2 TOBOPUTCS «T€ XK€ JeAHUsA», B U.3 «JesHusd,
MPEIYCMOTPEHHBIE YaCTAMH MEPBOM WJIM BTOPOW HACTOSIIECH CTaThW». Takas KOHCTPYKIUS
COCTaBOB M B JIUCIIO3MIMAX CTaTell mcmonb3yercs nmo Bced Ocobennoit yactu YK. IlpaBna,
UMEIOTCA W Cllydyal HETOYHOro YMoTpeOieHus cioBa «JaesHue». Hampumep, B 4. 1
cT. 260 He3akOHHAsA MOpPYOKa NEepeBbEB M KYCTApHUKOB MPU3HAIOTCS MPECTYIHBIMHU, «ECIH
9T JAESIHUSI COBEPUIEHBI B 3HAYUTENILHOM pa3zMmepe». ClloBO AesiHHE YNOTPeOJIEHO HEBEPHO,
ub0  MepeuuclieHHble  JEHUCTBMS ~ CTAHOBATCS ~ MPECTYNHBIMM  HPU  HAJIWYHUU
KPUMHHOOOpA3yIoIlero 3jeMeHTa — MpUYMHEHHE BpelJa B 3HAYMTEIbHOM pa3mepe. bes
OOIIIECTBEHHO OIIACHBIX IIOCJICACTBHM €CTh IEHCTBHS M O€3[eHCTBHE, HO HET CSHUS.
AHajoruuHbple 3aMedyaHuss OTHocsTcd K cT. 287 «HapymieHue mnpaBuwil OXpaHbl phIOHBIX
3amacoBy, cT. 268 «HeszakonHas oxotay, 4. 1 crT.263 «Hapymenue mpaBun 0€30macHOCTH
JBUKCHMSI M DKCIUTyaTallMM JKEJIE3HOLOPOKHOI0, BO3AYIIHOTO WJIA BOJHOTO TPAHCIOPTa» U
HEKOTOpBIE JPYIHe, CBSA3aHHbIE C HAapyLIEHHMEM T€X WINM HHBIX IpaBwil. CaMM HapylIEeHUS
OpaBWI CYTh aJMUHUCTPATUBHbIE MPOCTYyNKW. JIumb HacTymiaeHue Bpeda JejlaeT HX
IPECTYIUICHUSIMHU, IIO9TOMY BO BCE€X CIydasx KOHCTPYKLHMI HOPM O HapyLICHMSX T€X HIIU
UHBIX IPaBUJI HaJ0 NpHOerate K OrpaHUYUTEIbHOMY TOJIKOBAHUIO MOHATHUS «JEsTHUE», Na0bl
HE JIONyCKaTh KBATM(PHKAIIMOHHBIX OLIHOOK.

K npumepy, 4. 1 ct. 269 YK npenycmarpuBaeT OTBETCTBEHHOCTb 3a «HAPYIICHUE INPaBHII
0€30IIaCHOCTH  TNPU  CTPOUTENILCTBE, OKCIUIyaTalldd WM PEMOHTE  MarucTpajbHBIX
TpyOOIPOBOJOB, €CJIM 3TO JAESHUE IOBJIEKIO M0 HEOCTOPOKHOCTU HMPUYMHEHHUE TKKOTO
BpEa 370pOBbIO YeIoBeKka». be3 Takoro Bpena mpecTynHoro aesHus HeT. Hago: «ecnm 310
HOBJIEKJIO. ..». HempaBuiabHO ymoTpeOiIeHo CIOBO «JIesHHEe» M B 4.2 cT. 269, rae cka3zaHo:
«To xe nestHUe, MOBJEKIIIEE 10 HEOCTOPOKHOCTH CMEPTh UesnoBeka». Kakoe «To xe aestHue»?
Jloru4eckoe TONKOBaHHWE HE MO3BOJISIET CYATATh, YTO IMPUYMHEHHUE TSHKKOTO BPEAA 340POBBIO
ABJIIETCS TEM XK€ JIEIHUEM, KOTOPOE NPUYMHUIIO CMEPTh. B NEMCTBUTENBHOCTH U «HE TO XKEY,
u «He aesHue». CIOBOM, BO BCEX CTaThsX, AMCIIO3ULUU KOTOPBIX TOBOPAT O HApyILICHUAX
IPaBWI, TEPMUH «JIE€SIHHUE» MPUIETCS TOJIKOBATh KaK «HApyIIEHHE, MOBJIEKILEE» WU, «ECIU
OHH ITOBJICKIIN».

OrpaHn4uTenbHOE TOIKOBAHME TEPMHUHA «JIESIHUE», a TAKXKE UCKIOYECHHE €r0 U3 cTaTei
rnaBel 28 «IIpectymienuss B cdepe KOMIBIOTEpHOW HH(GOpPMAIMKU» CIIOCOOCTBOBAIO OBl
MUHHMHU3AIUHU KBATA()UKATHOHHBIX OMIHOOK.

N3noxenHnoe mo3BojisieT cHOpMYIUPOBATh MPABUIO KBATU(PHUKAIMK C YNOTpPeOIICHUEM



cioBa «JesHue». B ciydasx ymorpeOiieHuss B HOPME O IPOCTOM COCTaBE, TOJKOBAaHUE
OykBanmbHOe. B ciywasx jke, KOrja «JIesHHEM» OXapaKTepU30BaH KBaJU(UIMPOBAHHBIN
COCTaB, 4YTO CO3JACT IPOTUBOPEYUE C OINHUCAHUEM IPOCTOIO COCTaBa, — TOJKOBAaHUE
OTpaHUYUTENIbHOE. BMECTO clioBa «J1essHIe» Ha 0 IPUMEHSTH (hpa3y «To K€ HapyLICHUE).

K mpumepy, 4. 1 cr. 251 Haka3plBaeT 3a «HapyIICHWE MPaBHJI BBEIOpoca B arMocdepy
3arpsA3HAIONIMX BELIECTB WIHM HapyIICHUE SKCIUTyaTallMd YCTaHOBOK, COOPYKEHHUM MM MHBIX
O00BEKTOB, €CIAM 3TH JESHUS TOBJEKIN 3arpsi3HEHHE WIM HHOE W3MEHEHHE HPUPOAHBIX
CBOWCTB Bo3ayxa». CIIOBO «IesiHHEe» HCIIONB30BaHO HENpaBWIbHO. be3 ymepba HapymieHue
TE€X WIM UHBIX MpaBW — aJMHUHUCTPATUBHBIN MPOCTYNOK; MO3TOMY IpU KBaTU(UKALNU
HaJI0 TOJIKOBAaTh KaK «ECId ATH HapylUIeHUs MOBJICKIHU...» U T.J. B 4.3 cr.251 cnoBo
«JlessHUEe» HAa3BaHO NPaBWIBHO: «JlesdHMs, IpeLyCMOTPEHHBIE YacTsIMH NEPBOM MM BTOPOH
HACTOSIEH CTAaThH, MOBJIEKIINE [0 HEOCTOPOKHOCTH CMEPTh YEJIOBEKa», MO0 UMEeTCs B BUIY
IPECTYIUIEHUE C IByMS IOCIEACTBUSIMU U ABYMsI (pOpMamMU BUHBI.

[Tonstue npecrymienus no YK crpan CHI' nepeBoauTcs Ha pyCCKUM SI3BIK KaK «JICTHUEY.
Bpsin nu B HalMOHAIBHOW JIEKCHKE 3TO CJIOBO Tak muuiercsa. MHTepecHO ObuIO OBl
COIOCTaBUTh HA COOTBETCTBYIOIIEM HAIIMOHAIBHOM S3BIKE IPEBHEPYCCKOE CIIOBO «JIESIHUE» C
TepMHHAMHU, XapakTrepusytomumu noseaenue B YK CHI'. o kpaiineilt Mmepe, 04€BUIHO, YTO B
Konmekcax «mampHero 3apyOexbs» I XApaKTEPUCTUKHM IPECTYMHOIO  IOBEICHHUS
UCIIOJB3YIOTCS HMHBIE TEPMHUHBI, XOTd B PYCCKHX II€PEBOJAX MCIIONB3YETCS BCE TO XKE
CTapOCJIaBSIHCKOE CIIOBO «JECSTHUEY.

B 2002 r. YK P® nononnuics cratbsiMu 00 skcTpemusme: cT. 980 «IlyOnuunble Mpu3bIBEI
K OCYIIECTBIICHHIO SKCTPEMHCTCKON mesTensHocThy, 282! «OpraHmsamus SKCTPEMICTCKOTO
cooO1iecTBay, 2822 «Opranuzanus JI€SITEIbHOCTH  AKCTPEMUCTCKOM  OpraHU3alun.
WNHoCcTpaHHOE CIIOBO «IKCTPEMHU3M» TOJIKYETCSl PYCCKUMH CIOBapsIMM TakUM 0Opa3oM, uToO
COJIep’KaTeIbHO OHO HE aHTHCOLMAIIBHO, B OTINYME, CKaXeM, OT TeppopusMa. B «TonkoBom
CJIOBAape PYCCKOI'O SI3bIKA» YUTAEM: « DKCTPEMU3M — IPUBEPKEHHOCTh K KpallHUM B3IJIAaM
U MepaM, IJIaBHBIM 00pa3oM, B MOJUTHKE». ODKCTPEMUCT — CTOPOHHHUK HKCTPEMH3MA.
OKcTpeManbHbIi — KpalHUM, HEOOBIYHBIM MO TpyAHOCTH HcnoaHeHus. KopeHb cioB
«OKCTPEMHU3M» U <«OKCTPEMAJIbHBII» OJMH, COJEp)KaHUWE HE COBNAJAIOLIEEe, a IJIaBHOE
W3HAYaJIbHO HE Hecyllee HapuUaTeNbHOTO 3HaudeHus. [loTomy ero cmjioms U psioM
npenctapisitoT B CMU kak CHHOHMM (pamu3My, aHTUCEMHUTU3MY, TEPPOPU3MY, UTO, KOHEUHO,
omnbouno. Hampumep, cr. 2 3akona Ne 153-®3 BHocuT u3MeHeHus B cT. 4 3akoHa PO «O
CpeICTBaX MaccoBOW MH(MOPMAIMMU»: «...paclpOCTPaHEHHE MAaTepHUajoB, COJEPKAIIUX
nyOJauYHbIE MPU3bIBA K OCYLIECTBICHUIO TEPPOPUCTHUECKOMN NEATENbHOCTH, WIM IyOJINYHO

OTPaB/BIBAIOIINX TEPPOPU3M, APYTUX SKCTPEMHUCTCKUX MaTepuanoB». CIOBO <«JIpYTUX»



HEOOOCHOBAaHHO  YPAaBHMBA€T TEPPOPUCTUYECKHE MaTepHalbl €  IKCTPEMUCTCKHUMHU.
«IIpuBep>KEHHOCTh K KpalHUM B3TJIsIaM» HE YroJIOBHO-IIPABOBasi KaTeropus, WO B3IJISABL,
MPUBEPKEHHOCTh HE SBIAIOTCS TMPEAMETOM ero perynupoBanus. KpaiiHue mepbsl BooOIe
MOTYT OBITh TPAaBOMEPHBIMH, Hampumep, KpaiHas HeoOxoaumocth (cT.39 YK) u
NpUYMHEHUE Bpela TpH 3aJepKaHuM JHIa, coBepmuBiiero mnpecrymieHue (ct. 38 VK).
bonwiie, moxanyii, kpome cioBa «adduHak» B cT. 192, 4TO 03HAYAET MEPBUYHYIO OYHCTKY
nopoibl, YK ManonoHsATHRIX HHOCTPAHHBIX CJIOB HE YIIOTpeOIIseT.

[Ipu pazpaborke mpoekra YK PO cormacutenbHOil KoMuccuei, chopMHpPOBaHHOM
lNocaymoit, ee uieHbl cTapaliuch COOJI0IaTh MPABUIIO JIAKOHUYHOCMY 3aKOHA. VI3BeCTHO, UTO B
PYCCKOM si3bIKe HamboJsiee yJIauHOM Ui BOCIPUATHS SBIsieTCs (ppa3a U3 CEMU CJIOB, OATOMY
HEN30eXKHbIE [UIMHHOTHI JIOMYCKaluCh B OJNAHKETHBIX HOPMax, TJE€ HAAO0 MOSACHATh
crenyanbHble TepMuHbl. OHAKO MO3%e BO BTopoe msTuierue neicteusg YK 1996 r. B Hero
CTaJIM BHOCHUTHCS U3MEHEHUS, KOTOpPbIE HE OTBEYAIM TPEOOBAHUIO JTAKOHUYHOCTHU. [Ipumepom,
KaK OTMEYajoCh, MOXET CIYXHUTh CT. 141" «Hapymienne mopsinka (UHAHCUPOBAHUS
n30MpaTenbHON KaMIIaHUK KaHAHUIaTa, U30HpaTeTbHOro 00beIMHeHUS, N30UpaTEeIHbHOTO OJI0Ka,
JIeATEIbHOCTH WHHUIMATUBHOW TPYMIBI MO IMPOBENCHHUIO pedepeHayMa, WIM WHOM TPYIIIbI
y4acTHHKOB pedepenaymay (BBegeHa D3 ot 4 wmrons 2003 1. Ne 94-03). Jlucnoswmms
comepkar 193 cmoBa. Mexay TeMm clieoBajio 0OOOIIEHHO ChOPMYJIUPOBATh OIMH-IBA
KPUMHHOOOPA3yIONIUX MpH3HAKa M TEKCT cTal Obl JaKOHUYHBIM. OTIMYuE NPECTYNMHOTO
dbuHaHCHpOBaHUS W30MpATENBHBIX KaMMaHWi H pedepeHayMa OT TOUYTH MOJHOCTHIO
COBMAJAIONIEH KOHCTPYKIMU JaHHOTO npaBoHapyiieHus B KoAIl P®, cnocobcTBoBano Obl
COKpAIIEHUIO KBATM(UKAIMOHHBIX OMMOOK. B maHHOM cilyduae MMeeT MeCTO HapyIIeHHE
npaBuwi Koaupukanud OJaHKETHBIX HOPM, Korja B OOBEKTUBHYIO CTOPOHY COCTaBOB
BKJIIOYAETCS MOYTH TOJHBIA MepeueHb HapyIIeHUH H30MpaTENbHOTO MpaBa. AHAJOTUYHOE
nonoxenue B cT. 142", BHecennoit Tem ke 3 «DanbCUBUKALMS UTOTOB TONTOCOBAHMUS.
Hucnosunus conaepxut 138 cios.

B T'ocnyme ¢yHKIMOHMpYET crienuaibHasi CTPYKTypa pedakTUPOBAHUS 3aKOHOIPOEKTOB.
PaGoraromue Tam BbIcOKOIpodeccnoHanbHble (UIONOTH TPU3BAHBI BBIBEPATH TEKCTHI
OyIyIIMX 3aKOHOB Ha COOTBETCTBUE HOPMaM COBPEMEHHOTO JMTEpaTypHOro si3bika. M oHm
9TO CHAENaIN HEeII0Xo npu noAarotoske npoekra YK P® no Bropomy urenuto. OnHako ojHa
UX «IpaBKa» IpuUBEJa B IIOKOBOE COCTOSHHE WIEHOB COTJIaCUTENbHOM Komuccuu. OHU
yOpanu Kak «u3nuiIHue» nudpoBbie o0o3HaueHus 4dacteil B ctatbsix Komekca. Koneuno,
nepBoHavyanpHas pyOpukauusi Tekcra YK Obima BoccraHoBieHa. OJHAKO 3TO MOCITYXKHIIO
yOeauTenpbHON WLTIOCTpanuei Toro, 4to (uiionorn 0e3 3HaHUS NMPAaBOBEICHUS HE BCETIa

MOTYT J1aBaTh MpPaBUJIbHBIE PEKOMEHJAIMU M0 3aKOHOTBOpPYECTBY. Mexay TeM ¢ 0a30BbIM



¢unonoruueckuM 00pa3oBaHUEM C YCIEXOM 3alIUIAIOTCA KaHIUAATCKUE U Jake JOKTOPCKUE
JUCCepTaIy 10 TeMe «SI3bIK 3aKxoHa» *°.

Jo HepmaBHero BpemeHu cuutanochb, uro YK P® nHyxHO aononHuth pazaenom XIII
«TonkoBanue TepMHHOBY». JlerampHoe TONKOBaHHWE MO HAee OBUIO MPU3BAHO COKPATUTH
KBATM()UKAIIMOHHBIC  OMIMOKH, BBI3BAHHBIC HEOJHO3HAYHOCTHIO  YTOJIOBHO-TIPABOBOM
tepmuHosioruu. Takue rinaBel umetorcs B YK PecnyOnuku benapyck u B psne 3apyOeKHBIX
KOJIEKCOB. 3aKOHOJATeNIbHAas MPaKTUKa MOCIEIHUX JIET, KOIr/1a 10 MPUMEPY MEXKIyHAPOAHOTO
yrosoBHoro mpaBa ®3 HaYMHAIOTCS C THaBbl O pPa3bsCHEHUM TOHATUH, O€3yCIOBHO,
IIOJIOXKUTENbHA.

VYronoBHO-ipaBoBasi CeKUUsl Y4eOHO-METOAUYECKOTO OOBbEeIMHEHUs MO MpaBy IpoBesa
pacuMpeHHoe 3aceaHue ¢ obcykaeHueM npoekra riaasbl XIII YK, IIpunum K BeIBOLY,
YTO, BO-IIEPBbIX, MHOTME TOJKOBAHHUS U3JIUIIHU BBUAY UX OJHO3HAYHOI'O IOHUMAHHMS B HAyKe
YW Ha MpakTuke. Bo-BTOPBIX, Apyrue TOJKOBAHUS YKJIAJBIBAIOTCA B PAMKH JEUCTBYIOIINX
npumedanuil kK Hopmam Kogekca. B-TpeTbux, gajeko He 0 BCEM MOHATHAM y YJIEHOB CEKIIUU

OKa3aJIOCh CAUHCTBO B3I 0B, IIO3TOMY HPHUIIIOCH OTKA3aThCA OT pa3Jciia VK o TonkoBaHHH

TCPMHHOB. (DopMa TAKOr'o TOJIKOBaHUA B HNPUMCYAHUAX Ha CCTOJHSA OCTACTCA HanOoee

s dexruBHOM 1151 YK PO.
Wrak:

1) TonkoBaHUE YTrOJIOBHO-TPABOBBIX HOPM — HEW30EKHBIA U BaXHBIA CIIOCOO MPaBUIBHOTO
BbIOOpa cratert YK mist kBammbukammy npectyruieHnid. Hen30e)kHOCTh TONMKOBaHKS 00YCIIOBJICHA
MO0 HESICHOCTBIO 3aKOHA, JTUOO €ro yCTapeoCThIO, MO0 MOSBICHHEM HOBBIX 3aKOHOB M WHBIX
HOPMAaTHBHBIX aKTOB, KOTOPbIE TPeOYyeTCsl CHCTEMHO HCTOJIKOBATH;

2) tonkoBanue EBponeiickoro Cyga mo mpaBaM M OCHOBHBIM CBOOOJAM 4EJIOBEKa,
Konctutynumonnoro Cyna PO, BepxoBHoro Cyaga P® He HOCAT HOPMATHBHOTO XapakTepa.
Cyabpu He3aBUCUMBI U IOJUUHAIOTCS TONIbko KoHncTutynuu win kBanupukanuu YK PO;

3) TonkoBaTeiabHbIE TOCTaHOBIEeHUS M omnpeneneHuss Koncruryuuonnoro Cyna u BC,

npotuBopedamue Koncturynun u YK, He yIuTBIBatoTCS MPU KBATM(PUKAIIUKA TPECTYTUICHHH.

HpI/I KBaJII/I(bI/IKaI_II/II/I BO3HUKAIOT HCKOTOPBIC BOIIPOCHI, CBA3AHHLIC C meMNnopalbHbiM

136 CpaBnuts, HANIpUMeEp, PaGOTH (YUIONOrA, 3AUIUTHBIIETO JOKTOPCKYIO TMCCEPTALMIO HA 3BAHHE JOKTOpA
IOpUIMYeCKUX Hayk, ['ybapeBoit «CnoBecHocTh B topuctpyneHuun» (Kaszanb, 1995) u ropuctoB <«SI3bIK
3akoHOBY» (nox pen. A.C. Iluronkuna. M., 1990); 3akoHoxarenbHas TexHuka. HayuHo-npaktudeckoe nocobue /
[ox pen. FO.A. Tuxomuposa. M., 2000; Kocmposa M. DPPeKTUBHOCTH YTOIOBHO-TIPABOBEIX HOPM H SI3BIK
3akoHa // YronoBHoe mpaBo. 2001. Ne 4.

BT Cwm.: Kocmposa M.B. KonuenTyaasHas MOJENb PazbiCHEHHUS TEPMUHOB, MCTIONBb3YEMBIX B YTOJOBHOM

konekce Poccuiickoit deneparuu // [t ner neiictBus YK P®: uroru u nepcnexkrussl. M., 2003.



(6pemennvi2m) u meppumopuanvbHeiM ACACTBHEM 3akoHa. OOImiee MNpaBUIIO W3BECTHO:
KBaIU(UKALMS TPECTYIUICHUH MPOM3BOAUTCI IO Oelicmsyloujemy 60 6pemMs CO8epuleHUs
oeanus 3axony (4.1 c1.9 YK). BpemeHnem coBepliieHusl NMPECTYIUICHUS] MPU3HAETCS BpeMs
COBEpIICHUS] OOIIECTBEHHO OITACHOTO ACWUCTBHs (OE3MEHCTBHSI) HE3aBUCHMO OT BPEMEHH
HacTyrieHus: mocnenctsui (4.2 cr. 9 YK). Ilpu o0cyx)neHnn B COTIacUTEIbHOM KOMHUCCUHU
npoekta YK MHOIO BBICKa3bIBaJIOCh BO3pak€HHE MPOTUB 4. 2 cT. 9 BBULY HeTOYHOCTH. OHO He
pacIpocTpaHseTcss Ha HEOCTOPOXKHBIE MPECTYIUIEHHS, KOTOPble KPUMUHAIM3UPYIOTCSI TOIBKO
NPy HACTYIUIGHHMHM BpeIHBIX MociencTBuii. OHO HE COrjacyercsi C TOHATHEM JCsHUS,
NpecTyIuieHuss B CT. 14, rAe¢ JAesHWEe OXBaThIBAaeT TMOMHUMO JeWcTBHs (0Oe3mencTBus)
OO0IIIECTBEHHO OMNacHble nociaeacTBUsA. OHO BXOAUT B KOJUIU3UIO C MOHATHEM HMPUTOTOBIICHUS U
NOKYILIEHHS, TIPU KOTOPBIX CO3/IAIOTCS YCIOBHSI COBEPIICHUS MPECTYIUICHUS U COBEPIIAIOTCS
JCWCTBUS TIO BBITIOJIHEHHIO COCTaBa TMPECTYIUICHUsS, HO HET OOIIECTBEHHO OMAaCHBIX
nocneAcTBuii. OHO co3maeT 0a3zy s KBaTM(UKAIMOHHBIX OIMMMOOK TIPH  OICHKE
MaJIO3HAUUTENbHBIX JAESHUNA M pa3rpaHUuCHUs] MPECTYIJICHU U MpocTynkoB. M HakoHel, OHO
NPOTUBOPEYUT OCHOBAaHMSAM KPUMHHAIM3AIMK JIESHUH, COMJIACHO KOTOPHIM —TJIaBHBIM
KPUMUHOOOPA3yIOIMM 3JIEMEHTOM BBICTYIIAIOT OOIECTBEHHO OIACHBIE MOCIEACTBHs. UTOOBI
HE CO3/1aBaTh JICTAIbHBIX YCIOBHH Ul KBAJIM(PUKALMOHHBIX OIIMOOK, MpeIarajoch BooOIe
He BKmoyath 4.2 cT.9 B YK. IlpuBeneHHble aprymMeHTsl 3a Jecarthb Jjer aeictsus YK He
yTPaTUIIU aKTyaJbHOCTH.

KBamudukamus  HEOCTOPOXKHBIX  MPECTYIUICHWH  TPOM3BOIUTCS IO  3aKOHY,
JICCTBOBABIIEMY BO BpEMs HACTYIUICHHs OOLIECTBEHHO OIACHBIX TocieAcTBuid. Hampumep,
BPEMEHEM COBEpPILICHMS INPECTYIUICHUH, CBSA3aHHBIX C HApyIIEHUEM IMpPaBWI CTPOMTEIbHBIX
palboT, B pe3yibTaTe 4YEro MpOoU3OLUIM OOpymeHuss B MOCKBE CHOPTHBHOIO KOMILIEKCA
«TpancBaanb», bacMaHHOTO pbIHKA, IJIaBaTEIbHBIX 0ACCEHHOB aHAIIOTMYHON KOHCTPYKLUH B
JIpYyTUX TOpojax, SIBJSETCS BpeMsl HACTYIUJICHHsI OOIECTBEHHO ONAacHBIX mociencTBuil. bes
HUX HapylIeHHEe MTPABUII CTPOUTENBHBIX pabOT CyTh aJMUHUCTPATUBHbIE MPOCTyNKH. W Takux
HapyIIEeHUH MPaBUII TPAHCIIOPTHON, TEXHHUUECKON U T.11. 6e3onmacHocT B YK npenycMoTpeHo
MHOTO, HO NpH 0053aTEIbHOM YCIOBHHM HEOCTOPOXKHOTO NMPUYMHEHHS WUMH OOILIECTBEHHO
ONAaCHBIX IOCJIEICTBUM.

[Tpy kBamuduKauu NPUTOTOBIEHUS K HPECTYIUIEHHIO BPEMEHEM €ro COBEPLICHMS
SBJISIIOTCSI HE CaMU 110 ce0e MPUTrOTOBUTENbHBIE IEHCTBUSA, MO0 OHU JIUILIEHBI OOIECTBEHHOM
OMAaCHOCTH, a BMECTe C TMPHU3HAKOM IMPEpBhIBaHUS HMX IO HE 3aBUCAIIMM OT JIHIA
oOcrositenscTBaM. CoznaBasi yclOBUS JUIsl COBEpPUIEHMSI TSDKKOTO M 0CO00  TSYKKOTO
NPECTYIUIEHUs, JIUIO €Ile MOXET JOOpOBOJBHO OTKA3aThCs M TOTAA B €ro JAECHCTBUAX

OTCYTCTBYCT IIPUTOTOBJICHUC K IPECTYIJICHUIO. BpeMH IPUTOTOBJICHUS K HNPCCTYIICHHUIO



TOK€ 3aBUCUT OT MPEACTOSIIET0 HACTYIJICHHUS IOCJIEJCTBUI, KOTOpBbIE BBIHYXJCHHO HE
MOCIIEI0BAJIH.

AHaJOTHYHBI MpaBuia KBaMH(DHUKAIMK MOKYIICHHWS HA TPECTYIJICHHUE MO0 BPEMEHU €ro
coBepieHus. [loka BBIMONHEHUE COCTaBa MPECTYIUIEHUs (Kak Obl JUIMTENeH He OKa3bIBaJICS
ero mpoiiecc), He OyJeT mpepBaHoO A0 HACTYIUICHHS OOIIECTBEHHO OMACHBIX MOCIIEICTBUM 10
HE 3aBUCAIIMM OT JIUIA 00CTOATENHCTBAM, KBAM(HUIIMPOBaTh cofessHHoe 1Mo 4. 2 ¢T. 30 YK
Henb3s. A.H. rnatoB oOpaTus BHUMaHHE Ha KOJUTM3MOHHOCTH CT. 8 YK 00 OCHOBaHUAX
YTOJIOBHOM OTBETCTBEHHOCTH U 4.2 CT. 9. BpeMeHeM coBepLIEHUS NPECTYIUIEHUS CIETYET
CUMTATh BPEMs, KOTJa B COBEpIIAIOIIEMCs NesTHUM OyAyT B HAJIWYMHM BCE MPU3HAKH COCTaBa
npectyruieHus. Eciau ke mociencTBus He HaCTYNUIIU, COCTaB OTCYTCTBYET U HET OCHOBaHUI
YTOJIOBHON OTBeTCTBEHHOCTH. (OCHOBaHMII HET, a HEOKOHYEHHOE TPECTYIUICHUE YiKe
MpU3HACTCA COBepIICHHBIM ~°. C y4eTOM H3IOKEHHOro ¥ 4.2 CT.9 Hajo TOIKOBATH
OTPaHUYUTENBHO.

KBanudukanmonaple BOMPOCH BO3HHUKAIOT U Npu npumeHeHun cT. 10 YK 06 oOpaTHoi
CHIIe YTONOBHOTO 3aKoHa'> . KBanmuKarms NesHHS Kak MPECTYILUICHHS IPH ero IMOIHOM
JeKPUMUHATU3AIIH MOXET TPOU3BOIUTHCA JIMIIb MO omuOKe. Takue ommrOKu MPUMEHSIIICH
UHOTAA B JOCYAEOHON CTaauyM NPOMU3BOJACTBA IO YIrOJIOBHOMY /€Iy J03HaBaTelsIMH U
CJIeIOBATEIISIMH, TIOXO 3HABIMIMMH H3MeHEeHHS B YK, BHeceHHbIe pedopmoit or 8 gexadps
2003 r., a pasbliie B cBsi3u ¢ npuHsATHEM YK 1996 T.

CrnosxxHee 00CTOUT JeNo ¢ KBanupuKanuen IessHui YaCTUYHO JeKBATU(UIIUPOBAHHBIX WIIH
COYETAIOUINX JIEKPUMUHAIM3ALMIO C KpUMHMHAIM3auued. B Takux ciay4asx IOJHOCTBIO
HOPMBI HEJB3S MPHU3HABATh CMsrdaromumu. KeamuduuupoBaTh 10 HOBOMY WM TPEKHEMY
3aKOHY MOTpeOyeTcs MPOU3BOIUTE KOHKPETHO. [Ipu aTOM Oosiee msrkast oOrmias CaHKIHS HE
YUUTBHIBACTCSI B CIydasx KPUMHUHAIHM3AIMKM ACSHHUM, Mpexae OBIBIINX HENPECTYIHBIMH.
Hanpumep, B cr1. 191 «He3akoHHblii 00OpPOT JparoneHHbIX METAJIOB, MPHPOTHBIX
JparolieHHbIX KamMHell win xemuyray YK 1996 r. BnepBble BKIIOUNI B Kaue€CTBE MpEAMETa
npecTyruieHus: kemMuyr. [IOoHSTHO, YTO HE3aBUCHMO OT CMSTYEHHUS CAHKIUH MO JaHHON
CTaThe, KBATHUPHUIPOBATH 000pOT sxemuyra 1o cT. 191 gomyctumo numsb ¢ 1 suBaps 1997 .,
xorna Kozjekc Bolien B 3aKOHHYIO CHITY.

Haubonee obmmpHas qeKkpuMHHAIU3aLus pousBeaeHa pedopmoii ot 8 nexadps 2003 r. B

B8 Wenamoe A. O neiicTBUM YroJOBHOTO 3aKOHA BO BpeMeHH // YromnosHoe mpaso. 2002, Ne 1. C. 14-15.

139 Cm. mompoGuee: Axy6oe A.E. Obparnas cuma yronoBHoro 3akoma CII6., 2003; JKamunckuii 3.A.
OOpaTHasi cijia yroJIOBHOTO 3aKoHa: mpaBoBbie mosuin KoncrtutymumonHoro Cyma P® // YromosHOe mpaBo
2006. Ne 4; Vauyxuii C.A. PazMpInuieHust 0 AEWCTBUH YTOJIOBHOTO 3aKOHA: YueOHOe mocodue. BiaguBocTok,

2003.



OTHOIICHUU KB (PHUIIUPYIOIIETO pU3HaKa «HEOJHOKPATHOCThY. VYTparuna
KBaJIM(PUKALMOHHOE 3HaYEHHUE «CYIUMOCTb». [10 MOeMy MHEHMIO, ClIeNaHO 3TO OMNOOYHO U
C TOYKHU 3peHHs] KPUMHUHOJOTHYECKOM 0OOCHOBAHHOCTH W INMpPaBHJI KBaJU(UKALMU COCTABOB
npectyruieHnii. O4eBHIHO, Ha TaKOe pEIIeHHE OKa3ana BIMsSHHE mHo3uuus mnpoekra YK
1994 r. B mnosdcHUTENbHOM 3alHUCKE K HEMY aBTOPbl JOKAa3bIBaIM, YTO CYAMMOCTb U
pEeLMIUB — 3TO XapaKTEPUCTUKH JIUYHOCTHU, IIOTOMY B COCTaBbI IPECTYIUICHUH HE BXOAAT U B
KBaJM(UKALUKM HE YYacTBYIOT. MeXay TeM JMYHOCTh IMPECTYNHUKAa — 3TO CUCTEMa €ro
COLMAJIBHO-CTATyCHBIX, POJEBBIX M TICHXOJOTHYECKUX TNpu3HakoB. OHa y4HTHIBaeTcs
UCKIIIOUYUTENFHO TIpH WHAWBHAyanm3anuu Hakazanus (ctT. 60 YK), a He kBamuduxanuu
npecTymieHnid. HeomHOKpaTHOCT, — mNpu3HAK OOBEKTUBHON CTOPOHBI MPECTYILICHUS.
CynuMocTh U pelMauB MPUHAMAIEKAT K CIIEHUAIBHOMY CYyOBEKTY U OOBEKTHBHOH CTOPOHE,
[OTOMY OHH Y4YacTBYIOT B KBaJU(UKAMK NpPECTyIUIeHWH. BrepBble coBepiieHHOE
NPECTYIUICHHE KBATH(DUIUPYETCS IO COBOKYITHOCTH C TIPECTYIUIGHHEM, COBEPIICHHBIM
HEOJHOKPATHO JIMIIOM CYIUMbIM HJIM peuuauBucTOM. Hapymenwe mnpuHuumna s3amnpera
JBOMHOMN OTBETCTBEHHOCTH («nou bis in idemy) B Takoi KBaTupUKaLUU OTCYTCTBYET.

Koncrurynmonnsiit Cys npusHan He NpoTUBOpedaiuM KOHCTUTYIIMU yTroJI0BHO-TIPaBOBYIO
KBATA(UKAIMIO TIPECTYIUICHUS] M HA3HAYCHUS 32 HErO HAaKa3aHWs IpH HAIWYMW Y JIHIA,
COBEpUIMBLIETO ATO MPECTYIUICHUE, HEMOTAIEHHON WM HECHATOW CYIMMOCTH, MOCKOJBKY IO
CMBICITy YKa3aHHOTO IOJIO)KEHHsI HE JOIyCKAaeTCsl MOBTOPHOE OCYXK/IAEHHE W HaKa3aHUe 3a
HpecTyIJIeHUe, 32 KOTOPOe JIUIO YXkKe ObUIO OCYX/IEHO, a TaKXkKe JABOMHOM ydyeT uMeromeics y
HErO CYIMOCTH .

3a roJpl IEKpUMUHAIN3AUN MHOTOKPATHOCTH U cynumocTH cT. 10 YK 006 oOpatHoii cuie
YrOJIOBHOTO 3aKOHAa IO3BOJMJIA OCBOOOIUTHCA OT 0o0jiee CYypOBOrO HAaKa3aHUS JecsITKam
THICAY KAapMaHHBIX, KBAPTHPHBIX BOPOB, (halbIIMBOMOHETYMKOB, KOHTPAaOaHIUCTOB W Ap.,
YpaBHSB MX C JUIIAMH, BIEPBbIE COBEPIUIMBIIMMHU TNpecTyiuieHus. Hapymenue npuHummna
CIPaBEJIMBOCTH OYEBUAHO. YOEXJEHa, YTO JAECKPUMUHAIM3UPOBATH CIIEOBAJIO JIMIIb TaK
Ha3blBaeMyl0  OOIIyl0 TMOBTOPHOCTb, KOTOpas, [JCHCTBUTENBHO, BIEKIa TIpyOble
KBaJM(HUKAIIMOHHbIE OLMIMOKH, KOTJa OCYKICHHBIA 3a KpaX<y, 3aT€M COBEPIUUBIIMN pa30oii,
JIOJDKEH OBUT OTBEYaTh 3a MOBTOPHBIA pa30oil. CrenuanbHyI0 MOBTOPHOCTH HAI0 ObLIO
COXpaHUTh KaK KBATM(DUIUPYIOMMKA TPU3HAK COOTBETCTBYIOMIMX PEIHINBOOMACHBIX
MPECTYIJICHUM.

Bonpocsl kBanudukanyy BO3HUKAIOT HA MPAKTHKE B CBA3M C OOpaTHOM CHIION 3aKOHOB

JPyTUX OTpaciel mpasa ¥ BIMSHUEM 3TOTO Ha KBAJTHU(HUKAIMIO 1O OiaHKeTHHIM HopMaMm YK.

40 Cyne6mas mpakTuka mo yromoBHEIM genam Komcturymmommoro Cyma Poccwmiickoit ®eneparmn,

BepxosHoro Cyna Poccwmiickoit @enepannu u EBponetickoro Cyma mo mpaBam genoBeka. M., 2006. C. 59-71.



Koncruryumonnsnii Cyn pemmi, 9TO KOHCTUTYUMOHHBIM TNPHHOWAN 00 0OpaTHOW cuie
YTOJIOBHOT'O 3aKOHA PacIpoCTpPaHsETCA Ha BCE OTPACIM IMpaBa. «/[ekpuMHuHANIM3anus TeX Win
UHBIX JESHUI MOXET OCYILECTBIATHCS HE TOJBKO IyTEM BHECEHUS COOTBETCTBYIOIIUX
U3MEHEHUH B YIOJIOBHOE 3aKOHOJATENbCTBO, HO M IIyTEM OTMEHbl HOPMAaTHUBHBIX
IOpEIIUCaHN WHOM OTpacieBOd NPUHAMJIEKHOCTH, K KOTOPHIM OTCHUIAIM OJIaHKETHbBIE
HOPMBbI ~ YrOJOBHOTO  3aKOHa, JIMOO orpaHuueHuss oObeMa  YroJIOBHO-IIPABOBOI'O
pEerylIupoBaHusl B pe3yibTaTe MPHU3HAHUS KAKOro-NuOo [esHUsl, He MPEeACTaBISIONIETO
0O0I1IeCTBEHHOH OMaCHOCTH, CBOWCTBEHHON MMEHHO MPECTYIUICHUSM, U BJICKYIIETro Ha JaHHOM
OCHOBaHUU a/IMMHHUCTPATUBHYIO UM HHYO, 00JI€€ MITKYIO OTBETCTBEHHOCTDY, — OIPEICIINI
K4

B mutupoBanHom pemennn KC He paccMOTpes BOIPOC O TOJKOBAHUM YTOJIOBHOTO 3aKOHA
Opy KOJUIM3UHM €ro ¢ JIpyrMMHu oTpacismu mpaBa. BepxoBuwiii Cyx obpatuincs B KC ¢
3alpocoM O TPOBEpKe KOHCTUTYyIMOHHOCTH 4.1 cT.228 VK. Ilo MHeHuio 3asBUTENS,
coiepkamiasicai B HEH HoOpMa HE COOTBETCTBYeT CT.54 KOHCTUTYIMH, MOCKOJIBKY,
npeaycMaTpuBasi YroJOBHYIO OTBETCTBEHHOCTh 32 HE3aKOHHOE MPHOOpETEHNE WIIH XpaHEHUE
0e3 1eneil cObITa HAPKOTUYECKUX CPEICTB WM MCUXOTPOIMHBIX BEUIECTB B KPYITHOM pa3Mepe,
OHA TEM CaMbIM IPEMATCTBYET NPUMEHEHHIO BBeIeHHO! B AeiicTBue ¢ 1 utons 2002 r. cT. 6.8
KoAlIl, ycranaBnuBaromei aIMUHUCTPATUBHYIO OTBETCTBEHHOCTh 33  HE3aKOHHOE
npuoOpeTeHue MO0 XpaHeHUe 0e3 Ien CObITa HAPKOTUYECKUX CPEICTB 0e3 0003HAYCHUS
MpeAeSIbHBIX pa3MEPOB KOJIUYECTBA COOTBETCTBYIOLIUX CPEJCTB MU BEUIECTB.

BepxoBubiii Cyn cuntan, uro KoAIl He cmsryaer M He YCTpaHsSET YrOJIOBHYIO
OTBETCTBEHHOCTbh 32 MPHOOPETEHHWE U XpAaHEHHE HAPKOTUYECKHX CPEACTB B KPYIHOM
pasmepe, 4To 3TO He mpoTuBOpeunT cT. 54 KoHctutyiuu 06 0OpaTHOM Cuiie 3aKOoHa.

Koncturynuonnsiii Cyn oTkazall B HNPUHATHM K paccMoTpeHuto 3ampoca BC Ha TOM
OCHOBAHMH, 4TO BOIPOC 00 oueHke nojoxeHui 4. 1 cr. 228 YK c1. 54 KoHcTuTynuu B cBS3U
¢ U3MeHeHUsAMHU, BHeceHHbIMU B KOAIl, ¢akTtuyecku cBoauTcs K TpEOOBAHUIO O MPUHSATUU
Koncturynmonnsim CynoMm pelieHusi 0 BBIOOpE HOPMBI, MOJIeXalleld MPUMEHEHUIO TPU
KBaM(UKAMKU TTPOTUBOMPABHBIX ICSHHM, MoANagaromux, mo MHeHuo BC, mon nmpusHaku
HECKOJIbKMX IpaBOBBIX HOpM. PaspemieHue AaHHOro Bompoca B KOMIIETEHIMIO
Komncruryrmonroro Cya ue Bxoaut 2.

Onpenenenne Konctutyuuonnoro Cyna, KOHEYHO, MPaBUIbHOE. OnHako
KBaNM(UKAIMOHHBIE BOMpPOCHl coxpaHstorca. Hopma kakoro Kopekca wiu wuHOTO

¢denepanbHOrO 3aKOHa JOJDKHA TMPHUMEHATHCS MpU  KouM3noHHocTH YK U wmHOro

41 Tam ke. C. 18.

142 CyneGuas mpakTHKa 110 YroloBHBEIM jgenam. M., 2005. C. 750-751.



3akoHoAarenscTBa? IlpUMeHAThCs JOKHA HOpMa 0 npedmemy peryaupoBanus. Hapymienue
nopsiika 000poTa HapKOoTUYECKHX cpeacTB pernaMmeHTupyioT u YK, u KoAIl. Oxnako o He
koJTM3MoHHBL. YK 3anperiaer o060poT HapKOTHKOB 0e3 1esin cObITa B KpynmHOM pa3zmMepe (4. 1
cT. 228); cT. 6.8 KoAIl — He B KpymHOM, XOTs 0 pa3mepe BooOmie He yrmomuHaeT. OTcroaa
CIIeZlyeT, YTO BeJIMYMHA pa3Mepa ymepda mopsaky o0opoTa HApKOTHKOB, OIpeaessieMast
pa3MepoM IpeIMeTa, — HApKOTHYECKHUX CPEACTB M IICUXOTPOIHBIX BEILECTB, SBISCTCA
pasrpannunTenbHbIM npu3HakoM. HopMel YK 1 KoAIl o HapkoTHKaX OlaHKETHBI, OTCHUIAIOT
K [loctanoBnenuto [IpaBuTenbecTBa O MEpeUHE 3alpeIIeHHBIX HAPKOTHUECKUX CPENCTB U UX
BEJIMUYMHBI, NPU3HABAEMBIX KpPYHHBIM pazMepoM. OHO U oOmpenensieT T€ caMble T'PaHMIIbI
IIPECTYIUICHUS U aIMAHUACTPATUBHOIO IIPOCTYTIKA.

Kpumunanuzanus ¥ JeKpUMHUHAIU3ALMs [MPABOHAPYIICHUH, K KOTOPBIM B OJIAHKETHBIX
cTaThsxX orchliaeT YK, Bauser Ha pemieHue Bonpoca 00 0OpaTHOW cujie yroJOBHOTO 3aKOHA.
JeitctByer npasuiio 4. 2 cT. 54 Koncrutyuuu: «Ecnu nocne coBeplieHus paBOHAPYILIEHUS
OTBETCTBEHHOCTb 33 HETO YCTPaHEHA WM CHUKCHA, IPUMEHSAETCS HOBBIN 3aKOH». O4YeBUIHO,
yro, ecan P3, Hanpumep «OO0 opykum», 3anpeTusi K 000poTy WU, HAa000pOT, pa3perni
000pOT TOTO MJIM MHOTO OPY’KHUS, OJIaHKETHOCTh YTOJIOBHO-IIPABOBOM HOPMBI 00s3b1BacT YK
npy KBaTH(UKALNY IESHUH CIe0BaTh MPEINICAaHUI0 HOBOTO 3aKOHA 00 OpYKHUH.

Bomnpoc o kBanmu@ukanuy oOLUIECTBEHHO ONMACHBIX MOCIEACTBUM BO3HHMKAJI HA MPAKTUKE /10
1 suBapst 2004 1., xorga BMecto MPOT onm cranu u3mepsatbes B pyomsx. M3menenue MPOT
JIOJDKHO COTJIaCHO TMpaBHJIaM KBAJU(UKALMKM 1O OJAaHKETHBIM HOpPMaM TaKKe MOAYMHATHCS
TpeboBanuio cT. 10 06 00paTHOI cuile yroJIOBHOTO 3aKOHA.

Takum 00pa3omM, Bce M3MEHEHHUSI B CTOPOHY IMOJHON WIJIM YaCTHYHOW JEKPUMHUHATU3AIIH
JeSTHUM, TTPOU3BECHHON B aucno3unusix HopM YK, orneHuBarOTCS npu KBATH(PUKAIMKM Kak
JEHCTBYIOINE C MOMEHTA YIOJIOBHO HAKa3ye€MOIr'0 IPUTOTOBIICHUS U MIOKYLICHHUS.

OOpartHass cuia 3akoHa TIpM  KBaIM(UKALIMKM HOCUT aOCOJIOTHBIM  Xapakrep,
pacrpocTpaHseTcss Ha Bce 03 HCKIIOYeHHUs aucrno3unuu HopMm YK, B ToM uucie Ha
OJIaHKETHBIE U TIPOMEXKYTOUHBIE.

KBanudukannoHHbsle acnekTsl meppumopuanvioco oeticmeuss YK cBs3aHbl, B YaCTHOCTH,
C OLICHKOW: a) NEHCTBH, COBEpIIEHHBIX Ha TeppuTopuu PP, mocinencTtBus OT KOTOPBIX
HaCTyNWiIM 3a 1npenenamu Poccuu; ©0) COBEpIIEHHBIX B TpyINe NPECTyIUICHUN
TPAHCHALIMOHAJIBHOTO XapaKTepa; B) NPECTYIUIEHUH, COBEPLICHHBIX B IPYMIE C y4acCTHEM
POCCHIMCKHMX W MHOCTPAHHBIX I'paxJaH 3a npenenamu P®; r) mpecTymnieHui, COBEpIIEHHBIX
POCCUHCKMMHU IpaKAaHAMH Ha HUHOCTPAHHBIX CyAaX.

KBanmudukauust nesHud, HauaThlX Ha Teppuropun Poccun M 3aBeplIMBIIMXCA Ha

TEPPUTOPUU JIPYTOr0 TOCYNapCTBa, 3aBHCHT OT TOr0, HHTEpPECaM KaKoro TOCyJapcTBa



npuurHeH yuiep0. Takue MpecTymiieHus: COBEPIIAIOTCSA Yalle BCEro MyTeM HCIOIb30BAHUS
KOMIIBIOTEPHBIX TexHoJoruil. B um3BectHom nene B. JleBu eme go nmpunstus YK 1996 .
BUHOBHBIN TOCPEJICTBOM KOMIBIOTEPHBIX MaxuHaiui moxutuil B Cutubanke 400 ThiC. A0
Xwumienne, Hagaroe B Poccun, 3aBeprmnoch B CIHA. Torma eme He Obuto HOpM B YK 0
KOMITBIOTEPHBIX TMPECTYIUICHUAX. MarepuanbHblii ymepd ObUT NMPUYMHEH aMEPUKAaHCKOMY
Oanky, moatomy paesHue B.JleBu He Mmorno OwbiTh kBammduimpoano mo YK PCOCP.
JHoroop 00 skctpaguiuu mexay PO u CHIA ne Obin Torga 3axmioueH. Korma B. JleBu
OKasaJicsl Ha TeppUTOpHM AHIIIMHU, OH ObUT 3KcTpaaupoBad B CIIA u ocyJeH Ha JOBOJIBHO
KpaTkui cpok. O ero coyyacTHHKaxX HH()OpPMAIHS HE TTOCTyTalIa.

ITocne 1 suBapst 1997 r., korna Bctynuia B cuity YK PO, neiicTBus null, UCIOJIb3YIOIINX
XaKepoB ISl COBEPIICHHUS MPECTYIUICHUH MPOTUB APYroro rocyAapcTBa, KBaTU(PUIUPYIOTCS
no 128 «llpectymienus B cdepe KOMIBIOTEpHOW HWHGOPMAIMK»), MOCKOIBKY
TEPPUTOPUATBHO JACsiHUS coBepiieHbl B Poccun. YiiepOd apyromy rocyaapcTBy MOIJICKUT
kBamndukanuu o YK storo rocymapcrsa. Ecnu mmeeTcst 1oroBop 00 3KCTpaJHIIMK, TaKOE
JUI0 MOXHO BBIaTh 3TOMY TOCYAApCTBY C COONIIOJIGHWEM TpaBuUia SKCTPAJAUIINU:
BBIIABAEMBIIl CYOBEKT COBEPIIMI MPECTYIUICHHE, HaKa3yeMOE€ CBBIIIC ABYX JIET JIMIICHUS
cBO0OO/BI, U 3a 3TO MPECTYIUICHUE HE MPEIYCMOTPEHA B 3aKOHOIaTEIbCTBE 3aIIPAILUBAIOLIETO
rocyJapcTBa CMEpTHasi Ka3Hb.

KubepnpecTymHOCTh IpHOOpETAaET B MUpPE BCE OONBIINYIO0 PACHPOCTPAHEHHOCTh M 3aMETHO
MOJIOZIEET. XaKEpPCTBYIOT YK€ JaKe€ LIKOJIBHUKH, HE TOBOps O cryAeHTtax. [IlpaBuno wux
KBaJTM(HUKAIMU: TI0O YTOJOBHOMY 3aKOHOJATEIhCTBY TOTO TOCYAAapCTBa, KOTOPOMY NPUYHHEH
yiep0 — ¢u3nM4ecKuil, MMYILIECTBEHHBINH, COLMAIbHBIN, OpraHu3anuoHHbId. Ecnu ymepO
NPUYMHEH psAAy TOCYAapcTB, KBaIU(UKALMSA OCYIIECTBISETCS IO COOTBETCTBYIOLIUM
YTOJIOBHBIM KoJiekcaM. V3BeCTHBIM KpUMHUHAIBHBIA aBTOpUTET VIBaHBKOB, OOBHHSEMBIN 32
yOuiictBo B MockBe, ykpwuics oT Hakazanus B CIIA. Tam oH coBepmmi eme psfg
MPECTYyIUIGHUH, 3a 4YTO OBUT OCYXKICH Ha BOCEMb JIET TIOPEeMHOro 3akmroueHus. [lo
BO3BpaleHuu B Poccuto OblT apecToBaH U cyauM. [IpucsbkHbIE TPU3HATN €0 HEBUHOBHBIM 32
yOuicTBa, coBepIlieHHbIE B MOCKBE JIEBSATH JIET HA3a/, CY/l BIHEC OMPABAATEIbHBIN TPUTOBOP.

[To yronoBueiM 3akoHam CIIA Takke JOKHBI KBaTH(HUIIUPOBATHCS — JCHCTBUS
HOBOCHOUPCKHX «KHOEPYMETBIEB», KOTOPbIE BBIMOTAIW JOJIAPBl y OJHOTO M3 OaHKOB,
ofemass UM TOMOYb B YCOBEPIICHCTBOBAHMU CHCTEMBbl KOMIIBIOTEPHOM O€30MacHOCTH.
AMepUKaHCKUE CIENCTy>KObl BHIUMCIUIN MX KOMIBIOTEp U 3abiokupoBaiu ero. Poccuiickue
MPaBOOXPAHUTEIIHLHBIC OPTaHbI MOHAYATy KBATU(PHUIIMPOBAIH TaKUE NEHCTBUS, KaK HAPYIICHUE
HEMPUKOCHOBEHHOCTH 4acTHOM xu3HU (cT. 137 YK P®). Opnako Takas KBaJu(uKanus

HEeBepHa, MO0 TMpecTyIJIeHHe He MOXKET paccMaTpuBaThCs Kak JIMYHAs WM ceMelHas TaifHa.



ComuHTeNbHA W KBamMuKamms wux jgedcTBuid mo 1. 28 «IIpectymienuss B cdepe
KOMIIBIOTepHOU MH(pOpMaumn». YTOJOBHBIA Kojekec PD oxpanser uHTepechl Poccun. OOBEKT
KOMIIBIOTEPHBIX TPECTyIUIeHul — uHpopMalMoHHass 0e30MacHOCTh Ha  TEPPUTOPUU
Poccuiickoit  ®enepanuu. Otcroga calThl, KOTOpBIE  B3JIaMBIBAIOT  KOMIIBIOTEPHBIE
IPECTYIHUKH, JOJLKHBI IPUHAIJIEKATH POCCUMCKHUM T0JIb30BATENSM.

Nnas KBaTH(pUKALIHS NEUCTBUMN MMOPHOKOMITHIOTEPIIUKOB. OHu MpOJa0T
nopHorpaguueckue MaTtepuaibl uepe3 MHTepHET 3a TpaHUIly W JOJDKHBI OTBEYaTh 3a
U3rOTOBJICHUE M PacClpOCTpaHEHHE, PEKJIaMHPOBAHUE IMOPHOTpaPUUECKHX MaTepHajoB IO
cT. 242 YK P®, tak kak 3TH AEHCTBHUS NMPUHOCAT yLIEpPO M POCCHMCKUM IOJIb30BATEISAM
Wuteprera. 3a mopHOrpaguio OHM MOAJEKAT TAaKXKE OTBETCTBEHHOCTH IO HHOCTPAHHBIM
YTOJIOBHBIM 3aKOHAaM.

WHTepHalMoOHAIM3aMsl  MPECTYMHOCTH — JIeflaeT  aKTyaJdbHOM  KBAIM(UKAIMIO |
HPKOHOMHUYECKHUX TMpecTyiuieHud. [lomMuMo TpaauuMOHHOM KOHTpabaHIbl, pedyb HUIET, B
YaCTHOCTU O JIeTaln3aluu (OTMBIBAHMM) HE3aKOHHBIX J0X0J0B. llpecTymHble H0XO/bI
oOperensl B Poccuu, a OTMBIBatOTCSI Ha OAHKOBCKMX CYETax B JAPYTUX TOCYIapcTBax, Yaile
BCEr0 B «MEXAyHapoaHoU npadeunoit» — llIBeitnapun. 3a 15 netr u3 Poccun BbIBE3€HBI U
JIETaJIM30BaHbl KallMTaIbl B COTHU MWUIAAPAOB J0JUIAPOB. MOIIEHHUYECTBO, YKIOHEHUE OT
yIUIaThl HAJIOTOB W JPYrHE TSHKKHE IPECTYIUIEHUS COBEpIIEHbI Ha Teppuropun Poccum, a
oTMBIBatOTCS OHU B M3paunne wnm [IBelinapuu. iMeHHO 10 MPpUYMHEHHOMY YIIEpOy COTJIACHO
TEPPUTOPHATLHOMY TPaBUIIy TOMY HIM HHOMY TOCYJIapCTBY MOJIKHO KBaTH(PHUIIMPOBATHCS
coJiessHHOe. Bo3MoXHa M CBOEro poja MEKIroCyJlapCTBEHHAs COBOKYIHOCTb INPECTYIUICHUH:
OTMbIBaHHE MPECTYIHBIX AOXOJ0B Ha TEPPUTOPHUH APYToro rocyAapcTBa NPUUHMHUIIO BPEI U
Poccun, m TOMy rocymapcrBy, Ha TEPPUTOPHUH KOTOPOTO COCTOSUIOCH OTMBIBAHUE.
[IpakTnyeckn OTMBIBaHHME HAa TEPPUTOPUU HHOCTPAHHOTO TOCYJAapCTBAa HAPYILIAET €ro
YrOJIOBHOE 3aKOHOJATENbCTBO, OJHAKO 3apyOekHble OaHKM Jake 3aMHTEPECOBAaHBI B
MOJIyYEHHUH JI0XO/I0B OT XPaHEHUsI OTMBITHIX JIEHET. B CBS3M ¢ 3TUM HE BUIHO yTOJIOBHBIX €]
00 OTMBIBaHWHU TPS3HBIX JIEHET, MOJy4YeHHbIX W3 Poccun. Hambonee mpaBuimbHOW B Takoi
CUTYallMM NPEACTABISIETCS Bblladya BUHOBHBIX B OTMBIBAHUM JIOXOJOB JIUIl Ha TEPPUTOPUIO
PO.

Bomnpoc o TepputopranbHOil KBaIM(UKAIUMH TPECTYTICHUH BO3HUKACT U TI0 «CIIOBECHBIMY
MPECTYIICHUSIM, TUIIA «IIPU3BIBOBY», «I0ACTpeKarenbcTB» uepes CMMU. Tak, B mapte 2006 T.
I'enepanpHas mnpokyparypa P® cnemana 3ampoc o Bbimaue Poccum  b. bepesosckoro,
NOJYYHBILETro NoJ Apyrod ¢amuiueii — EneHuH nomutnueckoe yoexwumie B AHraun. Emy
npeabsBisieTcss ooOBuHeHHe 1o crT. 278 YK 3a coBepiieHue ACHCTBUMN, HANpaBICHHBIX Ha

HACWJIbCTBEHHBIN 3aXBaT BiacTU. ['ocy1apcTBEHHOE MPECTYIIEHNE COBEPILICHO BHE MPEEIIOB



P®, HO HanpaBIEHO MPOTHUB OCHOB I'OCYAaPCTBEHHON 0E€30MaCHOCTH UCKITIOUNTENBHO Poccnm.
KBanu¢ukauus — mo mpaBuily Ipa)kJIaHCTBa, a €CJIM OHO yTpayeHo, TO MO MpaBuiaMm 4. 3
cT. 12 YK PO. Ksanughuxkayus npecmynnenuti mpancHayuoHaIbHO20 Xapakmepa, KOib CKOpPO
patudunmpoBana 29 anpenss = 2004r.  Tocmymoit  KowBennmst  OOH  mportus
TPaHCHALMOHAIBHOW OPraHW30BAaHHOW IPECTYNMHOCTH HE MMIUIEMEHTHpOBaHa B YK, Moxer
MIPOBOJIUTHCS JIUIIL 1O HOpMaM 00 opraHu3oBaHHOW rpymme (4.3 cr.35) u mpecTynmHoM
coobmectBe (4.5 cr.35, cr.210 VK). Hanomuio, uro KoHBeHIHsS K MpecTyMICHUSIM
TPaHCHAIIMOHAIFHOTO XapaKTepa OTHOCUT YEThIpe BHJIA: a) COBEPILEHHOE Oosiee YeM B OJTHOM
rocynapctse; 0) COBEpIICHHOE B OIHOM TOCYJIapCTBE, HO CYIIECTBEHHAs 4YacTh €ro
MOATOTOBKH, IUJIAHUPOBAHUS, PYKOBOJACTBA WJIM KOHTPOJS HMMEET MECTO B JIPYrom
TOCYyAapCTBE; B) COBEPIIEHHOE B OAHOM TOCYIapcTBE, HO MPHU YYaCTHH OpPraHM30BaHHOU
NPECTYITHON TPYIIIBI, KOTOPasi OCYIIECTBIISICT MPECTYHYIO AEATEIbHOCTh O0JIee YeM B OJTHOM
rOCyAapCTBE; T') COBEPIIEHHOE B OJHOM TOCYJapCTBE, HO €ro CYLIECTBEHHBIE MOCIEICTBUS
UMEIOT MECTO B IPYTOM T'OCYIapCTBE.

MexnayHapo/iHasi KOppYMLHs, S3KOHOMUYECKUE MPECTYIUIEHUS C y4aCTUEM HHOCTPAHHBIX
OM3HECMEHOB M  JIOJDKHOCTHBIX  JIML, TOCYJApCTBEHHAs  HM3MEHa,  pasrjaliceHue
TOCYy/IapCTBCHHOW TaWHBI W T.II. TIPECTYIUICHHUS MPEICTABISAIOT COOOM MpEeCTyIUICHUS
TPaHCHALIMOHAJIBHOTO Xapakrtepa. Jljig mpuMepa MOXKHO B3siTh yroioBHoe neno E. Anamosa.
beiBmiemy Munnctpy Munatoma P® AnamoBy BMeHsieTcsi B BUHY npucBoenue 400 MiTH 10711,
C COydYacTHeM aMEpPUKAHCKUX JODKHOCTHBIX Jull. Jlenerum Obuin mepenmansl  CIHIA
poccuiickomy MUHHCTEPCTBY MO aTOMHOW NPOMBILUIEHHOCTH B MOPSJAKE HWHBECTULHU IO
nporpamMme yTHJIU3alMU OTXOJOB SJIEPHOM MMpoMbllUieHHOCTH B Poccuu. bonbmas nons
WHBECTULIMOHHBIX BJIOKEHUI OblJIa pacXuileHa, B YeM MPHU3HAIUCh AaMEPHUKAHCKUE
coy4yacTHUKU. AnamoBa mpocunu Bbinath Ans npaBocyaus u CIIA, u Poccus. OH Obin
IKCTpagupoBadH B Poccuro. OTO TUNMYHOE MPECTYIUIEHHE TPAHCHALMOHAIBHOTO XapaKTepa.
Hanecen ymep0 aBym rocymapctBam rpynmoii rpaxnad CHIA u Poccum, mpecryruienue
coBepmagoch Ha WX Teppuropusx. Kakas Bo3mokHa kBamdukarnusa? Ksamudukamus mo
CTaThSIM O MPECTYIJICHUSX MPOTHB COOCTBEHHOCTH B 0ObeMe yiiepOa, HaneceHHOro Poccun,
oueBuaHa. Ilo coBokymHocTH cienyeT KBamuduuupoBath 1o cT.210 «Opranuzanus
IpECTynHOro coodmecTBa». Ero uneHamMu OKaXyTcs OJUH POCCUMCKHM TpaXXAaHUH U
HECKOJIbKO aMEpUKaHCKUX TpaxkaaH. CornacHo 4. 3 ¢T. 12 HHOCTpaHHBIE IpakJAaHE OTBEYAIOT
Py HAJIMYMU psAJa YCIOBUW: HANpPABICHHOCTU JESHUS NPOTUB HHTepecoB P®D, Hammuus
MEXYHApOJIHOTO JIOTOBOPA, €CIM OHU He ObUTH OCY>KICHBI B MHOCTPAHHOM T'OCYAapCTBE U
IIPUBJIEKAIOTCS K YTOJIOBHOM OTBETCTBEHHOCTH Ha Tepputopuu Poccun.

AMepHUKaHCKHe COYYaCTHHKH, Kak ciemyeT u3 myonukammii B CMU, ocyxiaeHpl. 3HAUUT JIH,



YTO HEJb3sI KBUTU(HITPOBATH HX coydacTre 1o cT. 210 kak mpectymnHoe coobmmectBo? OTBeT, Ha
MOW B3IV, HET, He 3HA4MT. CyOBheKTaMH COyYacTHsi B MPECTyIUIeHHU coriacHo cT. 19 YK
ABJSIIOTCS  (pU3MYecKUe, BMEHsSEMbIe JIUIlA, JOCTHrIIMe Bo3pacta 16 (wmm 14) ner.
[lepeuncnennbie B 4.3 cT. 12 ycnoBus yrojaoBHOM OTBETCTBEHHOCTH KacalOTCSl IPOLEAYPHI
NPUBJIEYEHUS] K YrOJOBHOW OTBETCTBEHHOCTH TIpaXJaH, a HE YrOJOBHO-NPaBOBOU
perinaMeHTanyy MpU3HAKOB CyOBbeKTa MpecTyIuieHus. [o0anu3aius NpecTyrnmHOCTH TpelyeT
Oomnee moApoOHBIX pa3bsicHeHuit BepxoBHoro Cyma P® mno Bompocam KBanuuKamu
NPECTYIJIEHNI TPAHCHALMOHAJILHOIO XapaKTepa.

[IpectynHOE cOO0IIECTBO MPU3HAETCSA TAKOBBIM, €CJIM HALIEJIEHO HAa COBEPILICHUE TSHKKUX U
ocob0o Tsokkux mpectyrmiennii. HasBannas Koweenmuss OOH mpusHaeT «cepbe3HBIMHU
MPECTYIUICHUAMM», KOTOPbIE MOTYT CUMTAThCS UMEIOIIMMHU TPAHCHALIMOHAIBHBIN XapakTep,
€CIIM 32 HUX MPEAyCMOTPEHO HakKa3zaHHE CBBIIIE YEThIpeX JIeT JMIIeHHUs cBoOoAbl. OTcroaa
CJIEZIyeT, YTO T€ YMBIIUICHHBIE NMPECTYIUICHUSI CPETHEH TSIHKECTH, a TaKXkKe TSDKKHE U 0C000
TSYKKME MPECTYIICHUS, COBEPIICHHBIE OPraHW30BaHHBIMM NpecTynHUKamMu 1o KonBeHuuu,
TaK)Ke MOTYT MPU3HABATHCSA UMEIOIIMMHU TPaHCHAIIMOHAIBHBIN XapakTep. Ho kakuM obpazom
oTpa3uTh 3T0 B KBanmupukauumu? OpranuzoBaHHas Tpynna KojekcoM oleHHBaeTcss Kak
KBAUTU(UIMPYIOIUK  TpU3HAK mpecTymieHuid. [lomydaercs, dYro B  KBaIH(pUKAIUU
TPaHCHAMOHAIBHBIA XapaKTep NpecTyIUIeHuH Bonpekn KOHBEHIMM HE ydWThIBaeTcCs, Kak U
MIPY MHAMBUAYATTU3AIMH HaKa3aHMs 110 11. «B» cT. 63 YK, nbo nepedeHp Takux 00CTOSITEIIbCTB
ucyepnbiBaronuil. Bee 3To He cornacyercs ¢ nonoxenueM KoHCTUTYyLMH O TOM, UTO «HOPMBI
MEXIYHAPOJHOIO IpaBa U MEKAyHapoaHble N0oroBopsl Poccuiickoit denepanuu sABISIOTCS
COCTaBHOM 4acCThIO €€ NMpPaBOBOM cHCTeMbl. Ecim MeXIyHapOoaHBIM JOroBopoM Poccuiickoi
®enepanv yCTAaHOBIICHBI MHBIE MPABHJIA, YEM MPEITYCMOTPEHBI 3aKOHOM, TO IMPUMEHSIOTCS
IpaBujIa MEXIYHAPOIHOTO JOTOBOPA.

TpaHcHaMOHANBHBIM  XapakTep corigacHo KOHBEHLMHM HOCAT M IPECTyIUIEHUS,
coBepInaembie Ha TeppuTopusax Poccun u apyrux rocygapers CHI'. Ognako u3-3a TOro, 4To
patudunmpoBanHas KonBeHiuss He wuMiuiemMeHTupoBaHa B YK, mpu kBanuduxanum u
HaKa3aHWUU ee TPENICAHUs He MOTYT OBITh Pean30BaHbl POCCUUCKHUM MPABOCYIHEM.

Kpusuc poccuiickoro mopckoro ¢oTa MpUBET K TOMY, UYTO MOPSKH BBIHYXKICHBI
HaHUMAaTbCsl Ha paboTy B OHKUNAXaX MHOCTPAaHHBIX cyaoB. [Ipu coBepuieHMM UMU
NPECTYIUIEHUH BCTaeT BOMPOC O KBATM(PHUKAIMOHHOM acrekre «mpaBuia ¢maray. Kax
U3BECTHO, ATO MpPaBUJIO TIJIACUT, YTO NPUMEHSETCA YTOJIOBHOE 3aKOHOJATEIbCTBO
rocyaapcTBa, moj (jaaroMm KOTOPOro cleAayeT Kopalib, MCKIIouYas BOEHHBbIE Kopabmu. B
TEPPUTOPUAIBHBIX BOJAX JEUCTBYET IOPUCIMKIINS COOTBETCTBYIOLIErO rocyaapcrsa. Mmenn

MECTO Cllyyau, KOTJla SKUIaX U3 POCCUMCKUX MOPSIKOB, IO KOHTPAKTY IJIaBaIOLIUX Ha CyJax,



HampuMep TOJ JIOepuiickuM (praroM, apecToBBIBAJICS 3a TPOBO3 SKOOBI KOHTpPaOaHJIbI
opyxusi. [lo xakomy YK A0mKHBI KBAIH(PHUIIUPOBATHCS NESHHUS POCCHUUCKHX Tpaxmad? B
oTkpbiToM Mope — mo YK rocynmapctBa ¢mara, B TeppuropuanbHbix Boaax — mo YK
COOTBETCTBYIOIIETO TocyAapcTBa. [IpaBuio rpakgaHCTBa B 3THX CIydasX HENPUMEHUMO.
Ocraercs Wb MPOCUTH 00 AIKCTPAAMIIMHU JUISI OCYXKICHHUS WM HCIIOJHEHUS HaKa3aHUS
poccuiickux rpaxaad B PD. [Ipu sTom eme nomxHBI cobMtonaThbes nmpaBuia EBporeickoit
Kousenmun 1999r. 00 »skcrpamunuu, patudunupoBanHoit Poccueit, o ToMm, uro
WHKPUMHUHHUPYEMbIC JESHUS SBISIOTCS TPECTYIUIEHUEM B OOOWX TOCYJapCcTBaX, YTO OHU
HAKa3bIBAIOTCS JIMIIEHWEM CBOOOJBI CBBINIE JBYX JIET, M YTO 3a HUX HE MPEAyCMOTpPEHa
CaHKUHUs B BHUJE CMEpPTHOM Ka3zHU. B ciydasx ¢ MycCyJbMaHCKHMMH pabOTONATENSIMH STHU
BOMNPOCHl peliaTh HEMpPOCTO, HUOO POCCHIICKOE U MYCYJIbMAaHCKOE YTOJIIOBHOE TPaBO

CYHICCTBCHHO PA3JINYAIOTCA.

I/ITaK, MOJKHO CA€iaTh BbIBO/JbI:

1. TepputopuanbHblie MPoOIeMbl KBATH(UKAIUN TPECTYIUICHUI B CBSA3M C TI00amu3auen
IPECTYIHOCTH B MUPE COCPENOTOUYEHBI B YTOJIOBHO-NPABOBOM OLIEHKE TPaHCHAIMOHAJIbHBIX
npectyrmieHnii. CooTBeTCcTByIOmUM KOHCTUTYLIMM BapuaHT WX PELICHHS 3aKII0YaeTcs B
nononHennn YK P® XIII pazgenom «llpectymienus npotuB mMupa M 0€30MaCHOCTH
YEJIOBEYECTBA W TpPAHCHALMOHAIbHbBIE MpECTYIIeHUs». B rmaBy 35 moMecTuTs HOpPMBI O
TPaHCHAIIMOHAJIbHBIX MPECTYIUICHUSX.

2. 1o wummiementauun B YK P® Kouenuun OOH mnpoTtuB TpaHCHAaMOHAIBHOU
OpPraHM30BaHHOM  NPECTYNMHOCTH  TSHKKME M 0C000  TSOHKKME — MPECTYIJICHUS
TPaHCHAIIMOHAJIFHOTO XapakTepa Mo omnpeneneHuto nx KonpeHmueldr 000CHOBaHHO HAJICKUT
KBaJTM(HUIMPOBATh IO COBOKYITHOCTH COOTBETCTBYIOHIMX TpecTyruieHuii u ct.210 YK
(mpecTymHOE COOOIIECTBO).

3. TpaHCHaUMOHAJIBHBIN XapaKTep NPECTYIUICHUH CPENHEH TSKECTH, COBEPLICHHBIX
OpPraHM30BaHHBIMHU TpPYyNIAaMU, HA NpPU UX KBATU(PHUKAIMKA, HU TPH HWHIAUBHIYaJIH3aUA
HaKa3aHMs 32 HUX YUTCH OBITh HE MOJKET.

4. T'paxnaHcTBO CyOBEKTOB OpIraHM30BaHHBIX MPECTYNHBIX TIPYNI U IPECTYIHBIX
coOOlIeCTB HE NPUHUMAETCS BO BHHMMAaHHE NpU KBAIM(UKALUK TpPaHCHALMOHAJIBHBIX
npectymieHuii. Bompoc o rocymapctBe, KkoTopoe OyIeT paccMarpuBarh N0 O
COOTBETCTBYIOIIMX TPAHCHALIMOHAIBHBIX OPraHU30BaHHBIX MPECTYIICHUSX, PELIAeTCs IO
JIOTOBOPEHHOCTHU 3aMHTEPECOBAHHBIX CTOPOH.

5. IlpectynHble AesiHUA POCCUUCKUX T'PaXXJAaH B COCTABE AKHUIAXKEW MHOCTPAHHBIX CYIOB
KBAJM(PULUUPYIOTCS Ha OOLIMX OCHOBAaHMUIX, @ MMEHHO B OTKPBITOM MOpE MO YTOJOBHBIM

3aKOHaM TOpTa TMPUIIMCKKA CyJOHA, O 4YeM CBUJICTENbCTBYeT (Quar kopalms, B



TCPPUTOPHUATIBHBIX BOJAX — 10 3aKOHaM COOTBETCTBYIOLICTO IOCyAapCTBa.

§ 4. Kpanmuukanus npecryniieHni

1o 0JIaHKeTHBIM HopMaMm YK

brnankeTHas TUCMO3UINS YTOJIOBHO-TIPABOBOM HOPMBI XapaKTEpU3YyeTCsl 3aKOHOIATEIbHOMN
OTCBUIKOM K JAPYTUM OTpacisiM mpaBa. Takas KoHCTpykims cratel YK HenszOexHa u
HeoOXouMa JUIsl OXBaTa T€X WIM HWHBIX MEHSIONIMXCS MO OMACHOCTH 3JIEMEHTOB COCTaBOB
npectymiennid. B O6meit vactu YK na 1 saBapst 2006 r. ux He 6omnee necatu. B Ocobennoit
yacTH Ha HUX mpuxoautcs 65% crareit. U mpornece «Onanketuzanum» Komaekca Bce Oonee
MHTCHCU(HUIMPYETCSI 1O Mepe Ppa3BUTUS CUCTEMbl 3aKOHOJATENbCTBA, OTPaKAIOIICH
YCIIO)KHEHHE  PEryJHpyEeMbIX OOIIECTBEHHBIX OTHouleHui. [IpouHo HameTuBmIasics
TeHACHIUS (GOPMYIHPOBAHUS HOPM pa3IMuYHBIX OTpacieil mpaBa B KOJIEKCax BecbMa
nojiokuTenbHa. OHa HaMHOTO OOJerdaeT KBATM(DHUKAIMIO MPECTYIJICHUH MO OJaHKETHBIM
YTOJIOBHO-TIPABOBBIM HOPMaM HMCXOJS U3 JIOCTATOYHO YETKO KOAM(PUIMPOBAHHBIX KOJEKCOB
I'paxxmanckoro,  AamMuHUCTpatuBHOTO, TamokeHHoro, bromkernoro, Hamorosoro,
3emenbHOr0, CeMenHoro u ap.

Cnoxuee oOcTOMT Jeno C KBadu@uKanmueil 1O  OJaHKeTHBIM HOpMam  He
KOAU(DUIMPOBAHHBIM W He(eaepalbHOTO YpOBHS IOA3aKOHHBIM  aKTaMm, HEpPEeaKo
IPOTUBOPEUYUBBIM U TPYAHO JOCTYIHBIM I NPABONPUMEHMUTENS PA3IUYHbIX WHCTPYKLMH,
MPUKA30B, MPaBWI, TMOJOXKEHUW, HM31aBa€MbIX OpraHaMy HCIOJHUTEILHOM BiacTu. B
MyGIHMKANsIX HasbiBamack mudpa B 100 THIC. TAKOrO poia MOI3aKOHHEIX akToB' . Bomee
BCEro Takux HOpM B I 33 VK «IIpecTyIieHns MpOTHB BOCHHOMN ciry kO **. HeT Hyx sl
JIOKa3bIBaTh, HACKOJIBKO 3TO 3aTPYAHSET MPABIIBHYIO KBATU(PHUKAINIO TPECTYTUICHHA.

B GonpiinHcTBE 3apyOeKHBIX IPABOBBIX CUCTEM YTOJIOBHOE MPaBO MOApa3IeiseTcs Ha 1Ba
BUJA: KOAM(PHUIMPOBAHHOE W HekoAuduimpoBaHHoe. [lepBoe mpeacTaBIeHO YTrOJIOBHBIMU
KOJIEKCaMH, BTOpPOE B JIOTIOJIHUTEIFHOM HEKOAU(DUIIMPOBAHHOM 3aKoHojarenbcTBe. B OPT,
Hanpumep, Strafrecht (yromoBHoe mpaBo) moapasnensercs Ha Stafgesetzbuch (yroioBHBIH
kojekc) u Nebengesetzen (momonHUTENbHBIE 3aKOHBI). HexomuduimpoBaHHOE YToJOBHOE
MPaBO KaK pa3 BKIIOYAET OJaHKETHBIE YTOJIOBHO-NIPaBOBbIE HOPMEL. [lomemiaioTcs oHu HE B
CHCTEMaTH3HPOBAHHOM 3aKOHE, a B OECUMCIIEHHBIX 3aKOHAX O 3eMJIe, aTOMHOW SHEPTUU U T. 1.

Takast cucreMa yroJIOBHOTO IpaBa He OoTBedaeT mpuHIuUMy «Nullum crimen sine lege» u

143 Cm. mompoGuee: DumumKIonemms yromosroro npasa. T. 1. CII6., 2005. C. 393.
144 BoenHo-yronosHoe 3aKoHOIATENBCTBO Poccuiickoii Menepamun: HaydHo-npakTHUecKnii KOMMEHTAPHIA.

M., 2004.



«Nullum crimen sine culpay.

B BenukoOpuraHuu BoOOIIE OTCYTCTBYET YTOJIOBHBIN KOACKC, KaK M KOHCTHUTyIHs. Bo
@paHIMK YTOJNOBHBIE 3aKOHBI HW3/IAl0T OPTraHbl HCIOJIHUTEIbHOW BIACTH (OPIOHAHCHI).
AHTIIOCaKCOHCKasl cHCTeMa CyIeOHBIX TpElEeHTOB MpojaosnkaeT nedctoBath B CIIA u
Kanage mnpm Hamuyuum JOCTaTOYHO  Pa3BUTOrO0  KOAU(MUIIMPOBAHHOTO  YTOJIOBHOTO
3aKOHOJATeNbCTBA. B nuckyccusx ¢ komteramu n3 @PIT BBISICHMIIOCH, YTO OHHU B IIPHUHIUIE
HE JIOMYCKaOT MOJHYI0 KOAU(PHUKAIUIO YTOJIOBHOTO 3aKOHOATEILCTBA BBUIY €TI0 OOLIUPHOMN
OnaHkeTHOCTH. M yIUBISIOTCS, KaK POCCUHUCKOMY YTOJIOBHOMY IpaBy YJAeTcs CJIEeI0BaTh
NpaBUITy TOJHOW KonuuKauu. Mexmay TeM rnpobiiema He Tak Yx cioxkHa. UToObl mporiecce
OlaHKeTHM3allud He pa3MbIBaJl TPaHUIl TMPECTYIUIEHUH W TMPOCTYNKOB, HAA0 YETKO
¢dbukcrupoBath B qUCHO3UIMSIX HOpM YK KpUMHUHOOOpa3yIolie Npu3HaKH.

[MIpu kBamupukanmuu TPECTYINIEHUH 1O OJaHKETHHIM HOpPMaM IIEPBOE YCIOBHE €€
IPAaBWJIBHOCTH — YCTaHOBJIEHHE (heJepajbHOr0 CTaTyca HOPMbI, K KOTOpoi orchiiaer YK.
[Tocnennnii cornmacHo KoHCTUTYIMH OTHOCUTCS K cUcTeMe (peepaibHOro 3aKOHOIATEIhCTRA.
AJIMUHUCTPATUBHOE, HAJOTOBOE W JPYTrMe 3aKOHOMAATENbCTBA HAXOIATCS B COBMECTHOM
BeneHnn denepanuu u cyowekroB Oeneparun (ct. 71 u 72 Koncruryun). Kamudukarms
MPECTYIUICHUN JTOJDKHA OCYIIECTBISITHCS 1O (heepaibHbIM HOPMATUBHBIM MPABOBBIM aKTam
UHBIX OTpaciieil paBa, 4Yero Ha MPaKTHKE He HaOII0AaeTcsl.

[Ipu TonkoBaHum OylaHKeTHBIX HOpM YK 1 mpaBuibHOM KBaTH(UKAINK IO HHUM
ONlaHKeTHbIE TPU3HAKH OILICHWBAIOTCS HE HM30JMPOBAHHO, & B CHUCTEMHOW B3aMMOCBS3H C
KPUMHUHOOOPA3YIONUMH MPU3HAKAMU TPECTYIUICHUH, U MPEX/IE BCEr0 C YUETOM XapakTepa
UX OOILECTBEHHON OMACHOCTH.

Kak wu3BecTHO, XapakTep OOLIECTBEHHONW OINACHOCTH MPECTYIUIEHUS OIpeAemsieTcs
00BEKTOM, conepkaHueM yiepOa, (opmMoi BUHBI U TaKHUMH CIOCOOaMHU JEHCTBUS
(Oe3neiicTBus), Kak HacwiIMe, oOMaH, rpyMIa, UCIIOJIb30BaHUE CIy»)eOHOoro nosoxxeHus. Ecnu
TOT WJIA WHOM OJAaHKETHBIM TPHU3HAK B TPAKTOBKE JAPYroro OTPACIEBOro IpaBa He
YKJIa/IbIBAETCs B XapaKTep 0OIIECTBEHHOW ONAaCHOCTH JAESHUSA, TO OH HE JIOJDKEH YUUTHIBAThCS
B kBann(ukaruu npectymieHus. Komin3noHHOCTh ucue3Het, ecnu YK, ynotpednss noHsTus
JIpYTHX OTpaciiei IpaBa B UHOM MOHUMAHUH, OTOBOPUT 3TO B IPUMEUYAHUH K CTaThe OO0 TpHU
OMMCAaHUU COCTaBa B Aucno3uuuu HopM. Hampumep, B npumeuanun Ne 3 k cT. 158 (kpaxa)
COJICP)KUTCSL TOHSTHE >KWIMILNA, KOTOPOE OTIMYAETCS OT TPAKTOBKU ero B JKUIUIIHOM
KOJICKCE.

Bompoc o mepe o00s3aTenbHOCTH Ui KBaTH(PHUKAIUU 1O OJaHKETHBIM cTaThsiM YK
MpEeANUCaHu NPYyTUX OTpacieil mpaBa periaeTcsl JOKTPUHAIBHBIMU TOJKOBATEISMH I10-

pazHoMy. OIHM TOJNararOT MOpH KOJUIM3MOHHOCTH mpuoputeT YK, Apyrue cuutaroT HX



paBHO3HauHbIMHU. Tak, JI.B. MHoramoBa-Xerail muiier, 4To, Korjga AESHUE OAHOBPEMEHHO
HapyuiaeT HOPMbI U YTOJIOBHOTO, U aIMUHUCTPATUBHOIO IIPaBa, IMEET MECTO «IapajuiesibHas

145
MMPOTHUBOIIPABHOCTL) .

H.H. IluxypoB roBopun B TakuxX Cly4yasgxX O «CMELIAHHOMN
npoTHBoIpaBHOCTH» C. A.B. HayMOB CYMTAeT, 4TO «H3MCHEHHE YIOJOBHOTO MPABOBOTO
3arpeTa MOXeT MPOUCXOIUTh U 0€3 M3MEHEHUS YTOJIOBHOTO 3aKOHA KaK TAKOBOTO, & B CBSI3U C
M3MEHEHHeM HOPMATHBHBIX 4KTOB JPYTHX OTpaciei mpasay .

[Tonarato, 4TO HU «HaPAIIEIBHONW», HU «CMEIIAHHON» MPOTUBOINPABHOCTU HOpMBI YK, 1o
KOTOPBIM TOJBKO M MPOU3BOIUTCS KBAIM(UKAIMS MPECTYIUICHUN, HE cymecTByeT. Yactsp 1
cT. 14 VK ompeznenser mpoTUBONPABHOCTh MNPECTYIUIEHUS IOCTATOYHO SICHO: «...J€IHHUE,
3anpenieHHoe HactosimuM KoaexkcoM mon yrpo3oid Hakazanusi». HckmountensHo YK
«OTpenensieT, Kakue OMacHble Ui JHIa, OOILIeCTBa WM TOCYIapcTBa NESHUS MPU3HAIOTCS
MPECTYIUICHUSMH, U YCTAaHABIMBAET BUJbl HaKa3aHUW U MHBIE MEPhl YTOJOBHO-IIPABOBOTO
XapakTepa 3a COBEpIlIeHHE npecTyruieHni» (4. 2 cT. 2 YK P®D).

Uro kacaercs HM3MEHEHHMH YTOJOBHO-IIPABOBOIO 3ampera B OJaHKETHBIX HOpPMax, TO
M3MEHSETCS Ta €ro 4acTh, KOTOPasi OTChUIAET K UHBIM HOpPMaM 3aKOHOAATENIbCTBA, HallpUMep
K IpeaAMETY (OpyKue, HAPKOTUUECKHE CPEICTBA) WM MpaBUiaM 0e30MacHOCTU. B oTaenbHBIX
CITyJasiX OHH, JCHCTBUTEIHHO, CIIOCOOHBI MIPUBECTH K JIEKpUMUHAIM3auu. Hanpumep, eciu
TO WIM HWHOE OpYKHE COOTBETCTBYIOIIMM 3aKOHOJATEIIbCTBOM IEpecTalio  ObITh
3ampenieHHbIM, 3HAYUT B ATOM 4acTh CT. 222 YK okaxercs IAeKpUMHUHAIW3UPOBAHHOM.
AHaJOTMYHOE TIOJIOKEHUE C KpUMHUHAIM3aluel ONaHKeTHOTrO MpH3HAKa COCTaBa C YYETOM
cT. 10 YK 006 obpaTHOIi cuie 3aKoHa.

3akoHOAATENbHBIE KOHCTPYKIMM B YK 0 ONAaHKETHOCTH HWMEIOT  HECKOJIBKO
pasHoBuaHOCTel. Hanbosee pacrpocTpaHeHbl yKa3aHUs B TUCIO3UIMSIX HOpM OcoOeHHOM
yactu YK Ha wuapywenus mex uiu uHbIX npasun, HAIPUMEp, MPABWI JOPOKHOU
0€30MacHOCTH, TEXHUKH O€30MaCHOCTH, MPaBUI sSAEpHON Oe3omacHOCTH u mp. Ecnu Te wiun
WHBIC TIPABUJIA COOTBETCTBYIOIIUM OTPACJIEBBIM 3aKOHOM OTMEHEHBI, TO WX HapylICHUE MpHU
KBaM(puKauKu NesHUA He yuuTbiBaeTcs. HepeanbHa oTMeHa Bcex mMpaBusl 0€30MacHOCTH,
MO3TOMY KBaNU(UKALKA MPOBOAUTCS OOBIYHBIM TMOPSIAKOM C OOSI3aTENBbHBIM YKa3aHHEM Ha
9TH MpaBWJia — MYHKT, YaCTh, CTaThsl COOTBETCTBYIOIIETO HOPMATUBHOI'O MPaBOBOTO aKTa.

I'ummoreTueckn MOKHO npeaACTaBUTb, YTO HAPYUICHUC TCEX WM HHBIX IIPpaBHJI IEPECTAIO

5 Mnoeamosa-Xezaii JI.B. KBanuukamnys npecTymIeHnil P KOHKYPEHIMH YTOIOBHO-TIPABOBBIX M MHBIX
HOpM TIpaBa // YTOJIOBHOE TpaBo: cTpaTerus pa3sutus B X XI Beke. M., 2004. C. 128.

146 Cm.: Muxypos H.H. Keanmudukanus NpecTyIUIEHHH CO CMEITAaHHOH IPOTHBONPABHOCTHIO. Bonrorpan,
1987. B « QHIMKIIONENH YTOIOBHOTO MIPaBa» OH OT 3TON TOUKH 3pEHHS OTKA3aJCs.

7" Haymoe A.B. Poccuiickoe yronosHoe mpaBo: Kypc nexmmii. O6mas acts. M., 2004. T. 1. C. 249.



OBITh HE3aKOHHBIM IOJHOCTHIO. TOrJa yrosoBHO-IIpaBoBasi HOpMa OTMEHSETCS, OJIaHKETHOE
IIPECTYIUICHUE NEKPUMHUHAIU3UPYETCS.

Hpyroii BapuanT (GOPMYJIHUPOBKM ONAHKETHOCTU — YKA3aHue 6 OUCNO3Uyuu Ha
«HE3aKOHHOCMbY U «HEeNnpasoMepHOCMby TeX WIN HMHbIX AedcTBuil (Oe3nmeiictBus). Ona
TOJIKYETCSl KaK CYIIECTBOBAaHME 3aKOHHBIX, MPAaBOMEPHBIX IEHCTBUM M MOTOMY HaAJEKUT
HallTH HOPMAaTUBHOE IpeAnucaHue o0 3TOM, COCIAThCA HAa HEro MpH KBaTU(pUKALHUU
npectymuieHunii. Hampumep, 4. 1 cr. 328 YK npexycmarpuBaeT Haka3aHHe 3a YKJIOHEHHE OT
NpU3bIBa Ha BOCHHYIO CIY>KOYy IPU OTCYTCTBHH 3aKOHHBIX OCHOBAaHUH OT OCBOOOKICHHUS OT
sToM cimyx0bl. Kak m3BecTHO, 3TH OcHOBaHus BechMa m3MeHuuBHL. K 2008 r. muanupyercs
ciy>k0a 1o mpu3bIBY Ha Cpok B 1,5 roma, mo3zxe — B 1 o1 W, HAKOHEII, 3aMeHa MPHU3bIBa B
apMUIO0 KOHTPAKTHON M aJbTEPHATUBHOW CITyKOOH. YTIOJIHOMOYEHHBIH MO MpaBaM 4YeJOBEKa
P® B.JlykuH mnomjaraer, yTo cioy0a B apMuu JOJDKHA HaumHaThes ¢ 20 met. Otciona
kBaudukanus 1o cr. 328 YK 3aBHUCHT OT 3aKOHHBIX OCHOBAaHUH JUISI OCBOOOXKIEHHS OT
CiIy>)kObl B apMUU Ha MOMEHT YKJIOHEHUs OT Hee. [Ipm 3TOM ¢ Hayanma YKJIOHEHUS [0
3aBEpIIEHUs] 3TOr0 JUIAIIErocsl NPEecTyIUIEHUs Henb3sd 3albiBaTh 00 o0OpaTHOM cuie
YTOJIOBHOTO 3akoHa. OHa pacnpocTpaHseTcs BIUIOTH O MOTALIEHUs U CHATHUS CYIUMOCTH.

TonbpKO B OHOM Citydae OJaHKETHOCTh OIIMOOYHO 0003HAYEHA CIOBOM «HE3aKOHHAsD —
310 CT.242 «He3akoHHOE pacmpocTpaHeHHe TMOpPHOrpadUUYECKUX MaTEepPHANOB WU
MIPEAMETOBY. «3aKOHHOW» MOpPHOrpaduu HE CYIIECTBYET. DPOTHKA TAKOBOH HE sBIseTCs. Tak
Ha3bIBaeMasi «XKeCTKasl H)pOTHKa» MPeJICTaBIIsAeT cO00i coBeCHBIN KaMy(DIsK HOpHOrpaduH.

Tpetbst (opma yka3aHuii Ha ONAHKETHOCTb NPEACTABICHAa NPSMBIMH OTCBUIKAMH K
oTpacieBoMy mpaBy. Yamie Bcero Takas OTCbUIKA IPOU3BOJUTCS  OTHOCUTEIIBHO
MEXIyHapOJHOTro Inpasa. Tak, B CT. 12 NpUMEHUTENIBHO K BOCHHOCIIY KAIllUM, COBEPIINBIINM
npecTyIuieHue BHe Teppuropun P®, ycioBHEe OTBETCTBEHHOCTH: «...€CIIM HHOE HeE
MPEeAYCMOTPEHO MEXAyHAapoaHbIM J1oroBopoM P®y». [lo 4.2 ct. 13 BbIJa4a MHOCTPAHHBIX
rpaxaaH W JHL 0e3 Tpa)xJIaHCTBAa IPOUCXOIAUT «B COOTBETCTBHUM C MEXAYHApOIHBIM
JI0roBOpoM PD».

Hexoropeie Hopmbl paznena XII YK «lIpectymienuss mpoTtuB mupa U 0€30MaCHOCTH
YEJIOBEYECTBA» MIPELyCMaTPUBAIOT NMPSAMYIO OTCBUIKY K MEXAyHapoaHoMy npaBy. B ct. 356 o
METOJIaX M CPEACTBAX BEICHMS BOWHBI CKA3aHO: «...3aNpPELICHHbIE MEXIyHapOJHBIM
JIOTOBOpOM», B CT.360 o0 JuIax U YyYPEKACHUAX CKA3aHO: «...MOJB3YIOUIUXCSA
MEXIyHapoaHOH 3amuToi». OcTanpHbele HOpMBI paszaena XII v npu oTcyTCTBUM CCBUIKM B UX
JMCTIO3UIIMSIX Ha MEXAyHapOJHbIE aKThl, IO CYIIECTBY Takke OnaHkeTHbL. [Ipm 3TOM cuia
MEXIyHapOJAHONH OJAHKETHOCTH, B OTJIMYME OT OJAaHKETHOCTH JApPYyTUX oOTpaciiel

BHYTPUHAIIMOHAJILHOTO TIpaBa, HauBeicmias. Ilpu kommususix cormacHo 4.4  cT. 15



KoHcTuTynnn npuMeHsercs Mex1yHapo HOE IpaBo.

B coBmectHoM mnocranoBieHun Ilnenyma BC P® u Ilnenyma BAC P® ot 11 urons
1999 r. Ne 41/9 «O HEKOTOPBIX BONPOCaX, CBA3aHHBIX C BBEJIEHUEM B JIciiCTBHE NIEPBOi yacTu
Hanorosoro xonekca P®» yka3zaHO, 4TO MHCTUTYThI, IIOHATUS U TEPMHUHBI I'PAKIAHCKOIO U
JIpyrux oTtpaciieil 3akoHonarenbcTBa P® mpu ucnonb30BaHMM B JPYTHX OTpacisix IMpaBa
JOJDKHBl TIPUMEHSATBCS B TOM 3HAUEHMM, B KAaKOM OHM HCIIOJIB3YIOTCSI B TPaKAAHCKOM,
CeMEMHOM M UHBIX OTpaciiX 3aKOHOAATENbCTBA, €CIM MHOE He oroBopeHo. Eciu B
npuMedaHusx K HopmMaMm YK He oroBopeHo MHOe, OJIaHKETHbIE NMPHU3HAKH YHNOTPEONIIOTCs B
3HaueHUU 0a30BOr0 3aKOHO/IATENbCTBA.

Hakonen, o GaHKETHOCTH TE€X WM HHBIX HOPM TOBOPUT SIBHO HE YTOJIOBHO-IIPaBOBAs
TEPMUHOJIOTHSI, B3sITasi U3 JAPYTUX OTpaciieil mpaBa, — «CHENIKa», «IPEANPUHUMATEIHLCTBOY,
«JTUIECH3UA», «U30MpATENbHBIA OJIOK», «PEIUTHO3HBIE OOpPSIbD», «KOHKYPEHIHA», «3HAK
00CITyKUBaHUS», «TOCYJApCTBEHHOE MpPOOMPHOE KIEMMO», «3IMHCCHUS LEHHBIX Oymar»
«addburK» U Ip.

Ha Bce cimyuan u3MeHeHHH 0a30BBIX HOPM 3aKOHOJATEII0 HEOOXOAMMO HEMEJIJIEHHO
pearupoBaTh mnomnpaBkamu B YK. BceTymienue B cmily oTpacieBOro M OJIAHKETHOTO
YTOJIOBHOTO 3aKOHOJATENIbCTBA JIOJDKHO OBITh OJHOBpEeMEHHBbIM. Eciam 3Toro He nenars,
ommOku B kBanubukanuu HenzoexHbel. K mpumepy, @3 «O06 opykun» B HOBOH pelaKIMU
U3MEHWJI NIEpeveHb 3aIllpelIeHHbIX K 000poTy BUAOB opyskus. KBanngpukanus no craream YK
0 HE3aKOHHOM obopote opyxus (ct.222 YK) Oyner yduThiBaTh 3TH HM3MEHEHHs IOCIE
BCTYIUICHUS TAKOBBIX B CHUITY.

KoneuHo, HecTaOMJIBHOCTb  OJAHKETHOI'O  3aKOHOJATENbCTBA HE  CIOCOOCTBYET
MUHHUMH3AIUN KBATH(PUKAIMOHHBIX OO0k, Hampumep, dyeTbipe yacTu OJaHKETHOU CT. 222
VYK 0 He3akoHHOM 060poTe opyxkust uaMeHsuiuck B 1998, 2003 u 2004 rr. BBUAY U3MEHEHUI
@3 «O6 opyxum». Kpumunonornueckas o00CHOBaHHOCTh m3MeHeHMid YK mpu 3TomM He
ycMmarpuBaercs. JleKpuMHHAIN3alKI0 MPUOOPETEHUsT WM HOLIEHHsI Ia30BOr0, XOJIOIHOIO,
METATEeJIbHOTO OpY’KUSI MOKHO PACLEHUTh HE MHAuYe Kak MoolpeHue pedopmoil 8 nekadps
2003 r. Boopy>keHHO# npecTynHOCTH. [IprnoOpeTaroT 1 HOCAT HOKU M HyHYAKU He JUIsl cObITa,
a JIJIs1 COBEPIIEHUSI KPOBABBIX IPECTYIUICHUH.

Jns Toro 49TroOBI MHOMKECTBO, Pa3HOOOpa3We M TEKydecThb OnaHKeTHOCTH B YK He
MPUBOAWIN K KBAUTH(PUKAIIMOHHBIM OITHOKaM, TIPaBOIMPUMEHHTEIIO JOJDKEH OBITh o0ecredeH
JOCTYIl K 3JIEKTPOHHOM cucteme npaBoBoil mH(opmanuu. Kak m3BecTHO, CTaBUTh BOMNPOC
nepes dKCIepTaMu U CIEUUAINCTaMU O TOM, Kakasi HOpMa B COOTBETCTBYIOIIEH OTpaciu
IpaBa HapylleHa, JO3HaBaTellb, CJENOBaTelb M CyJ HE HMEIT IpaBa, MO0 3TO HeE

CIiIcouaJIbHbIC CBCACHUA. Onn camu AOJDKHBI TAaKyl0 HOpMY HaliTH U B 0053amenbHoOM



nopsioke cociamecsi Ha Hee B OOBUHHUTEIBHOM 3aKIOYEHWHM U mpuroBope. OTcyTcTBHE
yKa3aHUs Ha KOHKPETHYIO HOPMY OTpAaciIe€BOrO 3aKOHOJATEIbCTBA NPH KBAIM(DUKALUU IO
OaHKETHBIM HOpMaM OIIMOOYHO M BeAeT K OTMeHe npuroBopa. Eme B 1970T.
[Mocranosnenne Ilnenyma Bepxonoro Cyma CCCP o xBamudukauum AOpOXHO-
TPAHCIIOPTHBIX ~MPECTYIUICHHIT C(OPMYINPOBANO JAHHOE TPABHIO KBaXHpUKammn' .
[TpuunHenus Bpena 6e3 Hapymenus TII mepexkBammduiupyrorcs Ha apyrue cratbu YK.
Tak, B mocrtaHoBieHuM mpe3uguyma Ilepmckoro o61acTHOro cyjaa OTMEYaloch, YTO
OCYXIeHHbIM b. He ympaBisim aBTOMOOMIIEM, a MO MPOChOE MOTEPHEBIIUX, CHIS PAIOM Ha
MECTE MMacCakupa, MOBEPHYJI KIIIOUHM 3a)KUTaHHS JJIsi 000TpEeBaHMUsI, HE POBEPHB TOJIOKCHHUS
TopM030B. OH He Hapymwi 1. 8.12 IlpaBusi AOpOXKHOrO ABUKEHHUS, a IMOTOMY BBHIY
HEOCTOPOKHOCTH €ro JEHCTBUS cieayeT KBanuuIupoBaTh HE MO 4.2 cT.264, a mo 4. 1
cT. 109 — HeOCTOPOKHOE IPUUHHEHHE CMEPTH YEIOBEKY .

B maprte 2006 r. KpaeBoii cyn Anraiickoro kpas ompaman lllepounckoro, 3 despans
2006 T. OCYXKIIEHHOTO 3a HapylIeHWE MPaBWI JOPOKHOTO JBM)KEHHUS, MOBJIEKILEE CMEPTh
rybepHatopa kpas EBIOkMMOBa Ha deThlpe roja JUIIEHUS CBOOOABI C OTOBIBAHUEM B
KOJIOHUU-TIOCEJIEHUH. B Moaep Ky OCyKIE€HHOTO BBICTYNHIN Oojiee 25 ThIC. BOIUTENCH B
Pa3HbIX peruoHax CTpaHsbl, a Takxke naptus «Enunas Poccusi». Cyn nepBoil HHCTaHIIMU SIBHO
HapyIuia TpaBwiIa KBamudukauu 1mo OmaHkeTHOUW cT.264 YK — He ycTaHOBWII, Kakue
KOHKPETHO MpaBWJa JOPOXKHOIO IBMKEHHUS HapylIWwl MOACYAUMBIH M Kakue — modep
EBnokumoBa. B koHe4HOM nTOre OBLT BBIHECEH ONpAaBAATENbHbIM MPUTOBOP 32 OTCYTCTBHEM
cocraBa npectyruieHus. [lpu komnusuu ¢eaeparbHOro U pernOHAIBHOTO 3aKOHOJATEbCTB, a
TeM Oojee 3aKkoOHa M IOA3aKOHHOM HOpPMBI BbICIIas cuia 3a  (eaepaabHbIM
3aKOHOJATENBCTBOM. B IPOTHBHOM Cily4ae HapylIarOTCs IPUHIUIIBI 3aKOHHOCTH M PaBEHCTBA
BCEX IMepe]] YroJIOBHBIM 3aKOHOM M cyaoM. Takas mpoOieMa BO3HMKIIA, HallpuMep, NpU
oOcyxnenun Ha Hayuno-koHcynbTaTHBHOM coBere npu BepxoBHom Cyne P® mpoekra
nocraHoBieHus [IneHyma o npakTuke NpUMEHEHHSI CyJaMH 3aKOHOJATENbCTBA 00 YKIOHEHUU
OT ymuiaTel HanoroB. Hamoru, kak u3BecTHO, ObIBalOT (peepanbHBIMH, PETMOHAIBHBIMU U
MeCTHBIMU. YK NOJKEH UCXOAWUTH U3 NMEPBBIX. 3a YKIOHEHHE OT YIUIAThl BTOPBIX U TPETBUX
BUJIOB HAJIOTOB CJIEAYET aJMMHUCTPATUBHOE Haka3zaHue. [IpucyrcTByromue Ha 3acelaHUU
CoBera npeACcTaBUTENN HAJOTOBBIX OPraHOB MBITAIUCH OKa3aTh oopatHoe. [lo ux MHEHHIO,
YTOJIOBHAsI OTBETCTBEHHOCTb JIOJDKHA CJIEZOBATH 3 YKJIOHEHUE OT BCEX BUJIOB HAJIOTOB.

Hanorossiit konexc P® — kak pa3 To ¢enepanpHOE 3aKOHOAATENBCTBO, K KOTOPOMY

148 Cwm., manpumep: CyneOHas NpaKTHKa 110 yronoBHEIM jenaM Koncrurymuonroro Cyma. C. 897-903;
CynebHas mpakTHKa 10 yrojdoBHEIM aenaM. M., 2005. C. 607.

149" Cyne6uas npaxtuka mo yronosasm genam. C. 810.



orcetmaer YK'. [Tpn xBammuKay HAJOTOBBIX MPECTYIUICHWH HEO0OXOAMMa CChUIKA Ha
KOHKpeTHble HOpMbI HamoroBoro kojekca. be3 Takoll CChUIKM Ha HENPaBOMEPHOCTh
HAJIOTOBBIX HapyHIeHWH KBanuuKalnus OKaszbIBaeTcs omubouHoi. HanoroBble 3aKOHBI,
npuHUMaeMble cyObekTamu denepain, He JOIDKHBI TPOTHBOPEUUTH (DeiepaibHbIM.

Tonkoanue BepxoBubiM Cynom ct. 198, 199 VK P® B Ilocranosnenun Ilnenyma ot
28 nexabpst 2006 r. «O mpakTHKe MPUMEHEHHUS CyJaMH yTOJOBHOTO 3aKOHOJATEIhCTBA 00
OTBETCTBEHHOCTH 3a HAJOTOBBIE MPECTYIJICHUS» MpPEJCTaBIseTcs BecbMa CHOpPHBIM. B 1. 1
CKa3aHo, YTO «OTBETCTBEHHOCTb MO cTaThsM 198 n 199 YK nactynaer B ciyyae yKIOHEHUS
OT yIUIaThl KaK (pefiepajabHbIX HAJIOTOB U COOPOB, TaK M HAJIOTroB CyObekTOB P u MecTHBIX
Hamoros» .

B mepcrekTtuBe manmpHeiiero coBepileHCTBOBaHUs YK kemareabHO [AaTh €IUHYIO
¢dopMyHpoOBKY Bcex OnaHKeTHBIX ctareil Kojekca — TepMUH «HE3aKOHHOE». JTO MO3BOJIUT
n30upaTh JUId KBadM(HUKAIWKW WMEHHO 3aKOHBI, a HE TIIOJ3aKOHHBIC aKThl, M 3aKOHBI
denepanbHOTO CcTaTyca.

3aKOoHOAATENI0 HE TOMEIIano Obl TIIATeIbHEEe OYePUYUBATH KPYT OJIAHKETHBIX YTOJOBHO-
NPaBOBBIX HOPM U CTENEHb OJIAHKETH3allMd COOTBETCTBYIOUIMX IpPH3HAKOB. JlomycTum
NEPEeBOJ] HOPMBI W3 TMOJHOCTHIO OJAHKETHOM B «IOJYyOJaHKETHYIO». MakcumalibHO
COKpalaTh OJIAHKETHOCTh MpPH MepexoAe K KOHCTPYKIUHU «IOTyOJaHKETHOCTH», KOTIa
OCHOBHBIE TMpH3HAKW OJaHKETHOCTH packpeiBatoTcsi B YK, a Ooyiee KOHKPETHO OHU
TPAKTYIOTCSI B HOpMax ApYyrux otpacieil npasa. Kak 3to ynmauno cnemano B YK 1996,
HaIpuMep, IpHU ONpPEAEICHUN TSKECTH Bpela 3740pPOBbIO, OTTPAHMYUB NPUUYMHEHHUE BpEla
310poBbI0 OT 1M00O0eB 1 ucTsa3anuii. B YK 1960 r. HOpMBI O TSKKOM, CpeIHEH TSIKECTH U
JIETKUX TEJECHBIX MOBPEXKICHUSIX ObLIN MOJHOCTHIO OIAaHKETHBIMU, OTCHUIANN K MpaBUjIaM MX
onpezeneHus: B cyJeOHO-MEIUIIMHCKUX TIOJ3aKOHHBIX akTax. Temepp OCHOBHBIE MpPU3HAKU
TSXKECTU Bpela 370pOBbIO Ha3zBaHbl B COOTBEeTCTBYyromux ctaThsix YK. Tak, cr. 111
TSOKKOMY Bpeay 310pOBbI0 OTHOCHUT Bpe€J, CO3JAIOIIMIA OMACHOCTb JUISl JKU3HM 4YeJIOBEKa,
MOTEPIO 3PEHMS, PEUH, CIyXa MO0 KaKoro-1nbo opraHa WM yTpaTy OpraHoM ero (pyHKIuH,
npepeiBaHre  OepeMeHHOCTH, 3a0olieBaHMEe  HApKOMaHUEH  WIM  TOKCHKOMAaHHEH,
HEU3rIaguMoe 00e300paKMBaHWE JIMIA, 3HAYUTENBHYI0 CTOHKYIO yTpaTy oOmiei
TPYJAOCIIOCOOHOCTH HE MEHEE YE€M Ha OJIHy TPEeTh WJIM 3aBEAOMO JJIsi BUHOBHOI'O IOJIHYIO
yTpaty npodecCHOHAIBHON TPYI0CTIOCOOHOCTH.

B HpHBeﬂeHHOﬁ AUCIIO3UIHU aJIbTCPHATUBHO MNPCACTABIICHBI KOHKPCTHBIC IIPHU3HAKH —

130 Cm. monpo6ree: Kommentapuii k Hamorosomy komekcy Poccmiickoit ®enepanuu. Yacts mepsas. M.,
2005.
! BBC P®. 2007. Ne 3. C. 18.



npepbeiBaHre OEpeMEHHOCTH, MOTEPsl 3peHMsl, 3a001eBaHle HAPKOMAaHUEH U Jp., OLICHOYHbIE
— o00e300paxuBaHME JIMIIA, M «IOJyOJIAaHKETHBIC» — CTOMKas yTpara OOIIeH
TPYAOCIOCOOHOCTH Ha OJIHY TpeTb. Jlis ysACHEHMs TIOCIEJHEro NpU3HAaKa Ha3zHaydaeTcs
cyneOHo-MenMUMHCKas: dKkcneptuza. OHa M ONpeneNseT CTeNeHb YTpaThl oOmed Hu
crienuanbHoOi  TpynocrmocoOHOCTH. Cynbl  TMpexae HWMETd  BO3MOXHOCTb — OIICHHUTH
00BEKTUBHOCTh 3aKIIOueHUH dKkcnepTusbl. JlelictBoBaimu «IIpaBuia cyaeOHO-METUITMHCKOTO
OTIpENIeIEHUs] CTENEHU TSDKECTH TEJIECHBIX IOBPEXKACHUI», YTBEp)KICHHBIE MPHUKA30M
MunszapaBa CCCP ot 11 nexabpst 1978 r. [Ipuka3 MUHUCTEPCTBA, KOHEYHO, HE MOXET OBITH
UCTOYHUKOM (eZepaibHOr0 OTpPACIEBOrO0 3aKOHOJATENbCTBA, IOATOMY B 3aKIIOUYEHHUAX
Cy1eOHO-MEAMITMHCKUX JKCIIEPTU3 Ha OTH TMpaBWIa HE cchbutaroTcs, XoTs de facto mmm
pykoBojctBytoTcs. [lecsate ner neiictByer YK P®, Goniblmioe 4uciao HOpM B HEM O
NPECTYIUICHUSIX TPOTHUB 3I0POBbS, OJHAKO (heaepasbHOE 3aKOHOAATENILCTBO O IpaBHIIAX
OINpeZeNIEHUs] CTENEHU YTPAThl TPYIOCIOCOOHOCTU 10 cux mnop l'ocnymoil HE NPHUHATO.
HerpynHo noragatbes, 4TO Takue «IbIPbD» B POCCHMCKOM 3aKOHOJATENILCTBE MPEACTaBIISIOT
co00M JlerajbHy0 KpUMUHOTEHHOCTD [Tl KOPPYIILUH U AJIs1 KBATU()UKALMOHHBIX OIMIMOOK.

Camo 0a30BO€ 3aKOHOJATENLCTBO HMHOIJA OKAa3bIBAETCS CTOJb MHPOTHBOPEYMBBIM U
yCTapeBIIUM, YTO BJIEYET OMIMOKM HE MPOCTO B BHUJAE MEpeKBATM(UKAIMK JCSHUH, a
BBIHECCHMSI ONPABIATEIbHBIX IPUTOBOPOB 3@ OTCYTCTBHEM COCTABOB MPECTYIUICHUH B JETHUU
HOACYAUMBIX. [IpuMepoM MOXET CIIy’)KUTb TPOMKOE J€JI0 O HapyLIEHUH IpaBuil
TPaHCIUIAHTALlMM OPTaHOB, MO KOTOPOMY BBIHECEHBI [[BAa OIpaBAATENIbHBIX IPUTOBOpa, U
BHECEH Ha HUX OYEPETHON IIPOTECT MPOKYpPOpa.

Tak, Bpauam ropOosbHUIEI Ne 20 1. MOCKBBI OBUIO TIPEIBSIBICHO OOBHHEHHE B
MPUTOTOBJICHUH K yMbIIIeHHOMY YyOmitctBy (4.1 ¢1.30 m 4.2 ct. 105 VYK). HUm
MHKpUMHHHPOBaJoCch, yTo 11 ampenss 2004 r. OHM DOBITATUCHh YAAIUTH MOYKY Yy KUBOTO
yelnoBeKka. Bpauu-peanumarosiorn kiauHudeckoro rocoutans ['YBJI MockBbl, KOTOpbIE
npuexany B O0JIbHHUILY, OOHApPY>KUJIU, YTO MOCTYNHBILIETO Ty/1a C YEPEITHO-MO3TOBOI TPaBMOM
OpexoBa roToBWIM K 3a00py nouek. IlanueHT OblLI ele KUBBIM, O YEM CBHIECTEIbCTBOBAIIN
TaKue sIBHbIE MPU3HAKK XKHU3HH, KaK apTepUaibHOE JaBJIECHUE U cepiieuHble cokpamieHus. Ha
Tesie OOJBHOTO YK€ ObUIM HAapHUCOBAHBI JIMHUM JJIs1 pabOThl CKajbleaeM. DTO ObUIO IepBoe
JIEJI0 TaKoTro poJia B MOCKBE, aHaJIOrMYHOE pacciieoBaoch B XabapoBCKe.

[TpaBunbHasg kBanupuUKaus ONpeAesslach OTBETOM Ha OJMH OyKBaJbHO >KM3HEHHO
Ba)XHBIM Bompoc: ObUT JIM OOJIBHOM Kak YeJIOBEK yXKe MepTB, HO KakK JOHOp elle *HB. Takoe
XpYIIKOE COCTOSSHUE MEXJIy JKU3HBIO M CMEPTHIO PEIVIAMEHTUPYIOT —CIIELHaIbHbIE
MEAMIMHCKHE MpaBuUjia ONpeAeseHUus] OMOJIOrM4ecKord CMepTH. DTHU IMpaBuia CyLIECTBYIOT,

OHY6J'II/IKOBaHBI B «Poccuiickoii razere» U B 3aBUCUMOCTH OT HUX CO6J'IIOI[€HI/IH MO>KHO CKa3saTb,



ObLIO M B AECUCTBUAX Bpayeil MPUTOTOBIIEHHE K yOuiictBy. OueBHIHO, OHM HYKIAIOTCS B
YTOYHCHHH, HYXXECH CAMOCTOATEIbHBI MOACPHU3HPOBAHHBIA 3aKOH O TPAHCIUIAHTALAN
opradoB. CocraBa He3aKOHHOH TpaHcIulaHTauuu opraHoB YK P® we copepxut. Craresa 120
HaKa3blBa€T 3a MPHUHYXKACHHE K HW3BIATHIO OpraHOB WJIM TKaHEH dYeloBeKa IS
TpaHCIJIAaHTALlMH, COBEPIIEHHOE C IPUMEHEHUEM HACUJIHUS MO0 C yrpo30i ero MpUMEHEHHUS.
ITyHkT 4 CT. 127" VK P pEerJIaMEeHTUPYET OTBETCTBEHHOCTH 3a TOPTOBIIIO JIKOJIbMHU B ILIEJISIX
U3BATUSA y TOTEPIIEBIIEr0 OPraHoOB MM TKaHel. OueBUIHO, Hy’KHA OTHeNbHas crathsd YK o
HE3aKOHHOW TPAHCIUIAHTALIMM OpPraHOB WJIM TKaHEW, IIOBJIEKIIEW IPUYMHEHHE Bpena
3I0pOBBIO uenoBeka. KBanmnuimpoBaHHBIM COCTaBOM CTajo OBl BO BTOPOM YacTH CTaThH
IPUYMHEHUE 110 HEOCTOPOKHOCTH CMepTH denoBeka. KBanuduuupoBaTb HE3aKOHHYIO
TPaHCIUIAHTALIMIO KaK YOUHCTBO MM MIPUTOTOBJIEHUE K HEMY HENPABUIBHO, KOO Yy BUHOBHOTO
JIOJDKEH OBITh MPSIMON yMBbICEN Ha yOWMHCTBO M HU3MEHHBIE MOTHUBBL. Y TPAHCILIAHTATOPOB
MOTHB MHOIM — CIIaCTU HYKAAIOIIETocs B MEPECaIKe JOHOPCKOIO OpraHa yeloBeKa.

KBanudukannoHHbIM OIIMOKAM CIIOCOOCTBYET HEUETKasl periaMeHTalls BOJIEU3bIBICHUS
0OJIBHOTO WIJIM €ro OJU3KUX OTHOCHUTENBHO TPAHCIUIAHTALMU. B MUpPOBO# MpakTHKe MPUHATO
JIBa BapuaHTa: COIIACME Ha TPAHCIUIAHTAIMIO CO CTOPOHBI OOJILHOTO WM €ro ONU3KHX,
Jy4llle, €M OHO IOKYMEHTaJIbHO 0(OPMIIEHO, WIIM €CIIM HECOTJIacue MPSAMO HE BhIpakeHo. B
Poccun  Bpauyu-TpaHCIUIAHTAaTOPBI HCXONAT U3 IPE3yMILMUH COIJIACUSA:  OTCYTCTBHUE
BO3pKEHUN O3HA4YaeT COIJIACHME Ha TpaHCIUIaHTauioo. denepanbHbld 3aKOH OT 12 sHBaps
1996 . Ne 8-®3 «O morpebeHMHM U TOXOPOHHOM JIefie», HAMpOTHB, NpeaycMaTpUBacT
npe3ymnuuio cornacud. CtaTbs 5 yCcTaHaBIMBAET, YTO BOJIEU3BSBIEHHUE JIHUIA O JOCTOMHOM
OTHOIIEHWU K €ro TeJay II0Clie CMEPTH BbIPa)KaeTcsi B YCTHOH (GopMe B MPUCYTCTBUU
CBUJIETEJIEH WM B IMCbMEHHOM (hOpMe, B TOM YHCJIE O COIVIACHM MM HECOIJIACUH Ha U3BATHE
OpraHoB ¥ (M) TKaHed u3 ero teia. B pesynbraTe KOMUIM3UM BOIPOC PELIAET OJHO JIUIO —
PYKOBOJUTEIb YUPEKICHUS, B KOTOPOM IMPOU3BOIAMUTCS 3a00p TKAHEH.

Poccuiickue TpaHcmiiaHTaTOpbl 0OOCHOBAHHO CETYIOT Ha TO, YTO HOPMAaTUBHBIN BaKyyM B
o0ecrneyeHnn NMpaBOMEPHOCTH TPAHCIJIAHTALMKM PUBOAUT K TOMY, YTO TMOHYT COTHH ThICSY
Jrofied, KOTOPBIX JOHOPBl MOINIM Obl cHacTu. ANEUIMpPOBaTh HAaJ0 M K MPaBOCO3HAHMIO
HaceneHusa. Hampumep, B Mcnanuu, rae B 3Ty pabOTy MOIKIIOUMIACH LIEPKOBb, Ha CTEHAX
XpaMOB TMOMEIIEHbl TAOIMYKU C MPU3bIBAMH K IPHUX0KaHaM OCTaBJISTh CBOU TEJECHBIE
OpraHbl Ha 3eMJIe /ISl TOMOIIM OOJIBHBIM, TaK KaK Ha HeOe UX Tejla He HyXKHBI.

BeiHOCA BTOpOH pa3  ONpaBAATENbHBIM IPUTOBOP BpadyaM-TPAaHCIUIAHTATOpaM, CY[
ycTaHoBHJI, uTo Y OpexoBa ObUIO TPU OCTAaHOBKH CEp/Ila, OH TPUXK/bI ObUI peaHUMUPOBAH, U
TOJIbKO TIOCJI€ TOrO, KaK B TMOCJIEIHUN pa3 €ro He YJaJIoCh pEeaHUMHUpOBaTh, ObLIa

KOHCTaTUpOBaHa €ro Ouoyiorhyeckas cMepTb. B mpuroBope oTmedanoch, 4TO «Bpayu



JEICTBOBAJIM B COOTBETCTBHM C BO3JIOKEHHBIMU Ha HUX OOS3aHHOCTSAMHU B IpPEJENax CBOMX
MOJTHOMOYMM, a TakkKe B COOTBETCTBHM C 3aKOHOM». ApryMeHTalusi Morjia ObITh
yOenuTenbHee, ecau Obl COTJIACHO MpaBUiIaM KBaTU(UKAIMK TMPECTYIUICHUH MO0 OJMaHKETHBIM
HOpMaM B IIPUTOBOPE YKa3bIBAIUCh KOHKPETHHIE HOPMbI MEAMIIMHCKOIO 3aKOHOJATENIbCTBA,
KOTOpBIE HE HapyIIUIN NoAcyauMble. « COOTBETCTBHE C 3aKOHOM» — KaK pa3 U HE PaCKpHITO.

MeauuuHcKOoe TMpaBo, KOTOpPOE MPENOAAl0T B MEIUIMHCKUX 00pa30BaTeIbHBIX
YUPEKICHUAX, JOJDKHO UMETh CBOUM IMPEAMETOM BCE OTPACIM 3aKOHOAATENbCTBA, TaK WUIIU
MHA4€ OTHOCAIIMECS K 3IpaBOOXPAHEHUIO. TpaJulIMOHHBIE OCHOBBI 3paBOOXpaHeHUs PO
TpeOYIOT pacmupeHus u MojaepHu3aiuu. PaspadoTka B mepcnektune koMmruiekcHoro Kozgekca
0 3paBOOXPAHEHUU TPEACTABIISICTCS BIIOJHE PeajlbHOM M akTyajdbHOW. M TOornma yrojioBHO-
MPaBOBbIE OJIAHKETHBIE CTaThH MOJIy4YaT TBEPIAYIO (henepanbHyI0 3aKOHOAATEIbHYI0O OCHOBY U
OyayT oOecrieuyuBaTh 3aKOHHOCTh NPUBJICUCHHS K OTBETCTBEHHOCTH 3a MNPECTYIUICHHUS B
0611aCTH MEIUIIMHCKOTO OOCTy KUBAHNS HACCTCHHS -

He menee crmokHa m mpoOsieMa ompeseNieHds Hadayia Ku3HW 4denoBeka. Eme B XIX B.
@. DHrenpC mucai, 4To IOPUCTHI BCEX CTPAaH BEKaMU OBIOTCS HaJ BOIPOCOM OTTPaHUYEHUS
abopta ot neroyoOuiictBa. B xommenrtapusix YK PO pemienust pasHele, COOTBETCTBEHHO H
KBaTM(UKAIIMOHHBIE OMMOKK pa3Hble. OIHHM KOMMEHTATOPHI TPH3HAIOT HAYaJlOM IKH3HU
MOMEHT Hauayia JbIXaHus (a eciad HOBOPOXKACHHBIM HE Hauyal Jplliath?), a Japyrue —
MOSIBJICHHE TOJIOBKM U3 YpeBa Marepu (a ecid IUI0J BBIXOIUT Horamu wiu mHaue?). Bompoc
CIIMIIKOM CEPbEe3eH, YTOOBI OTJABaTh €ro PelIeHUe JIOTUIECKUM CHIUIOTM3MaM KOMMEHTAaTOPOB.
HyxHa uerkass mpaBoBas perjamMeHTalyss MEAMLMHCKOrO YroJOBHOTO IIpaBa, M TOrza
KBATA()UKAIIMOHHBIX OIIUOOK Oy/JIeT MEHBIIIE.

K OnankeTHBIM HOpMaM, MOPOKIAIOIIUM CIOPHI MO KBATU(UKAIIMKN, OTHOCSITCS CTaTbU O
pasrialeHu rocyJapCTBEHHOM TailHbl, KaK OJHOTO M3 BUJOB I'OCYJapCTBEHHOM H3MEHBI
(ct. 275 YK) m caMOCTOSTENBHOTO pasrilalleHus TocyJapcTBeHHOM TaiHbl (cT. 283 YK).
Komndukanms 3tux HOpM Kak OyATO HE BBI3BIBAET BO3pakeHUH. [IoHATHE TOCYIapCTBEHHOM
TallHbl U CIHMCOK CBEIEHUH, COCTaBISIOIIUX TOCYJApCTBEHHYIO TaliHy, OIyOJMKOBaH B
@®enepanbHoM 3akoHe 1993 1. «O rocynmapcTBeHHOH TaiiHe». OOHOBJIEHHBIM NeEpedYeHb
cBeneHUl yTBepxkaeH YkazoMm llpesmpenta PO «O mnepeuHe CBeINEHHMM, OTHECEHHBIX K
roCyIapCTBEHHON TaiiHe»'™. Cymy He TpeOyercs, Ka3aloch Obl, BCerJa HAa3HAYATH

sKcrepTu3y. JlocTaToYHO cociaThesl Ha 3aKOHBI, Ha3BaTh HOPMY M MpPHU3HATh, YTO MPEAMET

152 Cwm. noapobree: Memuimackoe mpaBo. CII6., 2004; Mansesa E.O., Konocosa B.H., Manses K.B.
YromnoBHO-nipaBoBbie ipobieMsr menunuHbel. H. HoBropon, 2004; Kpuiiosa H.E. YTonoBHOE IPaBO U OMOATHKA:
poOJIeMBbl, JUCKYCCHH, TIOUCK pemmeHui. M., 2006.

153 Poccwuiickas rasera. 2006. 17 desp.



NPECTYIUIEHUSI — CBEIECHMSI, COCTABIIAIOIINE TOCYIapCTBEHHYIO TaliHy, Hanuuo. Ho nMeHHo o
IpeaMeTe Ha3BaHHBIX MPECTYIUIGHWH OoJibllle BCEro KBaIM(UKALMOHHBIX BOIPOCOB.
HaunHatoT roBOpUTH O CHoy>kKeOHOM TaliHe, TailHE C OrpPaHUYUTENIBHBIM JOCTYIIOM, O
NOJ3aKOHHBIX ~HOpPMAaTHBaX, CBSA3aHHBIX C O00OpPOTOM JOKYMEHTOB, COJEpXKallux
rOCyJJapCTBEHHYIO TalHy U IIp. 134

B sTOM oTHOIIEHHM TIpeacTaBiIsieT UHTEpec nocranopieHne Koncruryunonnoro Cyna PO
0 ey O KOHCTUTYLMOHHOCTH psia TMOJOXKEHHHM II. «a» CT. 64 YTOJIOBHOrO KOAEKca
PCOCP'>. BasBurens ocrnapusan cootBeTcTBre KOHCTHTYIMH 1. «a» CT. 64, [0 KOTOPOi OH
OBLT OCY’KJI€H, B TOM YMCJIE 32 BbIJIa4y IOCYIapCTBEHHON MJIM BOEHHOM TallHbl HNHOCTPAHHOMY
roCyJIapCTBY.

Konctutyumonnslii Cyn npusHain He cooTBeTcTBYIouied OCHOBHOMY 3aKOHY CTaThio 00
u3MeHe PoauHe B 4YacTu BbLAAUM TrOCyAapcTBEHHOW TaiHbel. B 4.4 cr. 29 Koncturynuun
IPEIyCMOTPEHO, YTO IME€pPEUeHb CBEACHUN, COCTABISIONIMX TOCYJAapCTBEHHYIO TailHy,
omnpenensercs penepanbHbIM 3aKOHOM. YTOJIOBHAsi OTBETCTBEHHOCTh IPAaBOMEPHA JIMLIb IIPU
YCIIOBHMH, YTO MEPEUYEHb CBEACHUH, COCTABISAIOIINX rOCYIapCTBEHHYIO TailHy, COAEPKUTCS B
ounmanbHO OMyOIUKOBAHHOM JIsl BCeOoOIero ceeaeHus (eaepanbHoM 3akoHe. JlaHHOe ke
IPABONPUMEHUTEIBHOE PEIIEHUE OCHOBBIBAETCSA HA HEOINyOJMKOBAHHOM HOPMAaTHBHOM
IIPaBOBOM aKTe.

VYTounenus nocraHosineHuss KoncrutyuumonHoro Cypna clenaHbl B 0COOOM MHEHHUH 10
sTomy neny cyabeit Konctutyuuonnoro Cyaa H.B. Burpykom. TpeboBanus 4. 4 ¢1. 29 n 4. 3
ct. 15 Koncruryuun P® 06 odunmansnom omyoiankoBanuu B @3 cBeaeHUH, COCTaBIAIONINX
TOCYJTapCTBEHHYIO TaliHY, HEJIb3s1 a0COTIOTH3UPOBaTh. Ha mpakThke M3MaroTcs NMOJ3aKOHHBIC
aKThbl, KOTOpblE KOHKPETU3HUPYIOT IOJIOKEHHs (PelepalbHOr0 3aKOHa O TOCYAapCTBEHHOU
TailHe MO ee BHUIaM, CyObeKTaMm, HOCHUTENsIM U T.I. B HuUX #npegycmaTpuBaroTCs
OpraHu3allMOHHBIE M HWHBIE MEpbl, HalpaBleHHbIE Ha O0eCleYeHHe U  OXpaHy
rocyJapcTBeHHON TaiHbl. «[lo MHEHUIO 3asBHTENSA, — NMIUET CyAbsd KOHCTUTYLIMOHHOTO
Cynma, — Bce 3TH aKThl JOJDKHBI OBITh O(HIIMAIBHO OMYyOJIMKOBAaHBI I BCEOOIIETO
0003peHusi, U TOJBKO B 3TOM Cllyyae Tpa)<IaHUH, BBIJABIIUN T'OCYJapCTBEHHYIO TallHY
MHOCTPaHHOMY I'OCYAapCTBY, MOJUIEKHUT YTOJIOBHOM OTBETCTBEHHOCTH Ha OCHOBE ITYHKTa «a»
ctateu 64 YK PCOCP. C 3TuM aprymMeHTOM HEINb3sl COTJIACUTHCS, TaK KaK JaHHBIC aKThI

SABIAKOTCA aKTaMHU CIICHHUAJIBHOI'O ,Z[CI>'ICTBPI$I, OHHU JOJIXKHBI OBITH M3BECTHBI JIMIIE TEM JIUIaM, K

134 Cm nompoGuee: Masypos B.A. YTOIOBHO-IPaBOBAas 3allUTA TAHHBL: ABTOped. JIHC. ... KAHI. IOPHI. HayK.
Tomck, 2001.

135 Cyne6uas npaxTuka 1o yronoBasM genam. C. 679-688.



KOTOPBIM OOpaIlleHbl, TaK KaK KacaloTCsl TOCY1apCTBEHHOMN TaifHBD .

[TpuBenenHoe ocoboe MHEHHE HE OeccrOpHO. XO0Ts, KOHEUHO, €r0 HEJb3s1 TPAKTOBATh KaK
Hecornacue cynpu KoncturynuonHoro Cyna c¢ mpeanucanusamu Konctutynuu. Yacts 3
cT. 15 derko ycraHaBnuMBaeT: «3akKOHbI TOJUIEKAT OQUIMATIBLHOMY OMYyOJIMKOBaHMIO.
Heony6nukoBaHHbIE 3aKOHBI HE TPUMEHSIIOTCS. JIF0Oble HOPMATHUBHBIE aKThl, 3aTParuBaoIINe
npaBa, cBOOObI U 00A3aHHOCTHU UYEJIOBEKA U IPAXKAaHUHA, HE MOTYT IPUMEHATHCS, €CIIU OHU
He omnyOIMKoBaHbl OQUUHUANBHO A BceoOmero ceeneHus». Yacts 4 cr. 29 Koncturynuu
rnacut: «llepeyeHb CBEAEHU, COCTABISIIOIIMX TOCYIAPCTBEHHYIO TalHy, ONpPEHENISAETCA
denepanbHbIM  3aK0OHOM». Ompexensiomye OJaHKETHOCTH YTOJIOBHO-TIPABOBBIE HOPMBI,
CTaThU JPYTHX OTpacieil mpaBa, Kak W Bce cTaThu YK, 3arparmBaroT mpaBa, cBOOOABI U
0053aHHOCTH TpaXKJAaHWHA M TOTOMY JOJDKHBI OBbITh OQUIMAIbHO OIyOJIMKOBaHbBl B
¢denepaabHOM 3aKOHE, @ HE B KaKUX-TH00 MpHKa3ax U MHCTPYKIUAX. Copsl 0 KBaTU(pHUKAIUNA
pasriameHusl rocyJapCTBEHHOW TallHbl MO PNy YTOJOBHBIX /€l O0YCJIOBJIEHBI MMEHHO
codepoicanuem CBEACHUH, a HE MEXaHU3MOM UX IIPUHATHUS, XPAaHEHUS, JOIIYCKOB U IIp.

[TpuBeneHHbIE TOJIKOBaHUS MpEAMETa BBIJAYM T'OCYAAPCTBEHHOW TallHbI MHOCTPAHHOMY
rOCyJIapCTBY NPEACTABIISIOTCS BEPHBIMU M COXPAHAIOT CBOE 3HaueHue Juisl cr. 275, 276, 283,
284 YK P®. Kpanudukanus npeamera JaHHBIX NpecTyIuleHUH onpeaensierca Toiabko 3 «O
rOCYJAapCTBEHHOM TaiHe». [IpuroBop, Kak MOJIOKEHO MpU KBAJU(PHUKALUK MO OJAHKETHBIM
HOpMaM, JIOJDKEH COAEp)KaThb TOYHOE YyKazaHue HopMbl 3Toro 3, omnpenenstomen
COOTBETCTBYIOIIME CBEICHMUS.

[IpaBuna o0 opraHe BIacTH, M3AAIOLIEM 0a30Bble «OMaHKeTH3Hpyomue» YK 3aKoHBI,
coOnrofaroTcsl HE BcCerja. JTO CTaBUT MOJ COMHEHHE 3aKOHHOCTh M IPaBUIIBHOCTh
KBamuuKanuu npectymieHnid. OCOOEHHO «HE IMOBE3JI0» B 3TOM OTHOLIEHHWH YTOJOBHO-
IpaBOBbIM HOpMaM 00 OTBETCTBEHHOCTH 3a HE3aKOHHBIH 000OpOT HAapKOTHUECKUX CPEJICTB,
HapKOTUYECKUX BEUIECTB WIM UX aHanoros. [lecatunerus BuoTh 10 2003 r. mepeueHb
HapKOTUKOB M UX KPUMMHAJIBHBIX Pa3MepoOB COCTaBisuicad oOmiecTBeHHOM (!) opranuzanuei
npu Munzapase CCCP, 3atem Poccunm — «lloCTOSIHHOM KOMHUCCHMM 1O KOHTPOJIIO
HapKkoTHKOB». OHa ompenensia, Kakoi MO pa3Mepy HapKOTUKOB MX OOOpOT HpPECTYIIeH, a
kakoil He mpectyneH. [[Ba roma (2003-2006) mepeueHb W Haka3zyeMmble pa3Mepbl 000poTa
HapKOTUKOB cTano omnpenensats IIpaBurensctBo P®. Ilomyumnocs Tak, dYTOo JBa
KPUMHHOOOpa3yoIuX MpU3HAKAa HE3aKOHHOro 00OpoTa HAapKOTHMKOB — BHUJA M pa3Mmep

15
OIPCACIISICT HC yK, a UCIIOJITHUTCJIbHAA BJIACTh 7.

136 Tam sxe. C. 684.

57 o w3menenmit ®3 or 5 smBaps 2006 . Ne 11-®3 KpymHEIM pasMepoM TNPHU3HABANOCH KOTHUECTBO

HApKOTHYECKHUX CPEJICTB, ICHXOTPOITHBIX BEIECTB MIIM UX aHAIOTOB, IPEBBIIIAIONIEE Pa3MEPBI CPEIHENH Pa30BOil



[TooOHBII MOPSIIOK HOPMOTBOPUECTBA 10 BEChMA PAaCHpPOCTPAHEHHBIM MPECTYIUIEHUSIM U
npaBoHapymieHussiM (B Poccun g0 6 MIH JnuIl, yHOTPEOJISFOIIMX HAPKOTHUKH) OKa3ajcs
KpuMuHOTeHHBIM. [IpaBuTenscTBO ¢ momaun MuHiocta P® BBeno «cpenHo A03y» B
pa3mepe OJHOKPAaTHOrO MoTpebieHus. B pesynbraTe y3aKOHWIIO 3TO KOJUYECTBO «IypH»,
KOTOPYIO JIETAJIbHO MOKHO HOCUTH ¢ co00il. [IpecTynHbIM oKa3aics TOIbKO KPYIHBINA pazMep
000poTa HapKOTHKOB, T.€. TP OOHAPYKCHHUH Yy JIUIA JECATH U 0OJiee «CPEIHUX 103». 3a
XpaHEHHWE MEHBIIUX J03 HacTymajda aJAMHHHUCTpPATHBHAs OTBETCTBEHHOCTh. Korma B Mae
2005 r. Takume pa3Mepbl HApKOTUYECKUX IpemnapaToB [IpaBUTENbCTBO MNPUHANO, TO
coTpyiHuKH DenepanbHON CiyKObl MO KOHTPOJIO 332 HAapKOTUKAMHU HE TOBEPWJIM CBOUM
rJ1a3aMm, MOJCUUTaB 00bEeM JACKPUMUHAIN3ANN HAPKOTUYECKOM nmpecTynHocTH. OKa3bIBaeTcs
TOTOBUBIIMICS TPOoeKT uM3MeHeHuid B YK «Oonblie yuuThiBal MHeHHEe MUH3IpaBa, 4yeM
Opyrux BenoMmcTB». lloyemy MuH3apaB, a He CHEUUMAIBHO CO3JaHHAsg s OOpbOBI ¢
KpuMuHOreHHbIM HapkoTuzmMoM @OCKH pemaer cronbs cepbe3nble Bompockl? Hano
nyOJIMKOBaTh, KTO U KaK MPUHUMAET MOJA00HBIE 3aKOHOMPOEKTHI, YTOOBI CTABUTH BOIPOC O
MEPCOHAIBHOM CITYKEOHOM HECOOTBETCTBHH, & HE UCKIIIOYEHO, YTO U 00 OTBETCTBEHHOCTH 32
KOppYIILMIO; BeAb  HapkoMaduss 1O  MPOCTPAHCTBY  TIiolaibHa, MO  J0XOAaM
MHOromMwuMapaHa. Henb3s He cornacutbes ¢ OLEHKOM MHHIOCTOBCKOIO HOPMOTBOPYECTBA
rinaBsl ciyx061 @CKH, xoTopbIil mpu3Bai 6ojee B3BEIIEHHO OTHOCUTHCS K MPABOTBOPUYECKUM
pelieHus M B TaKOW CMEPTENbHO OmacHoW myis obmiectBa cdepe: «ITO TOCTAHOBIICHHE
NpUBENIO K JEKPUMHUHAIM3AIMK TOTO, YTO PpaHBIIE BOCIPUHUMANOCH KaK MPECTYIUICHHUE.
Ceifuac 3HAYMTENBHAS YACTh MENKHX COBITIMKOB YXOIUT OT OTBETCTBEHHOCTH» . Hamuio
KBaJM(pHUKaMOHHAsE omOKa Ne 1 3aKOHOTBOPUYECKOW ITHOJIOTHH.

Cnop mexay Munioctrom u ®CKH eme pa3 WUIIOCTpUpPYET HEBBICOKUM YpOBEHB
POCCHUHCKOTO HOPMOTBOpYeCTBa. OTHOCHUTENBHO KPYMHOTO M 0CO00 KPYIHOTO pa3Mmepa
HapKOTUYECKUX CPEJCTB, ICUXOTPOIHBIX BELIECTB U MX aHAJIOTOB IIpuMedaHus K cT. 228 YK
corinacHo @3 ot 5 suBapst 2005 r. Ne 11-®D3 roBopsT TOJIBKO O TOM, UTO OHH YTBEPKIAIOTCS
[IpaButensctBoM P®. [TocTanosnenne [IpaButensctBa PO ot 7 deBpans 2006 r. Ne 76 «O6
YTBEPKACHUM KPYMHOTO M 0C000 KPYMHOTO pa3MepoB HAPKOTHUECKUX CPEICTB U
TICHXOTPOIHBIX BEIIECTB s Hereit cr. 228, 228" u 229 VronosHoro xoxexca Poccuiickoii
®denepanu» yTBEpANWIO nepedyeHb okoso 100 HApKOTHKOB, CYIIECTBEHHO CHU3HUB KPYIHBIE U
0c000 KpymnHbIC BX pa3Mephl. [lo-cTraHoBIEeHNE ¢ TepedyHEM HEOOXOAMMO Oy OIMKOoBaTh. OHO

OTHOCUTCA K HOPMATHBHOMY IIPABOBOMY AaKTy, 3aTparuBarOlicMy HHTCPECbl MUJIJIMOHOB

JIO3BI TIOTPEOIICHHS B AECATH U OoJiee pas, a 0co00 KpyIHBIM pazmepoMm — B 50 u Oonee pas.
138 TTouem ommym 1 Hapona. IIpaBUTENBCTBO CKAXKET, KaKUe J03bI HAPKOTUKOB MOCYAHKI // Poccuiickas
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rpaxknad. CormacHo 4.3 cT. 15 KoHCTHUTYHIMH OHO HE MOXET NTPHUMEHSTHCA, €CIH HE
Oy OJMKOBAHO JJIS1 BCEOOIIETO CBEICHUS.

OueBHUIHO, YTO MEPUIIETHH C OJAHKETHOCTBIO COCTABOB HAPKO-NIPECTYMJICHUN HANpsMYyIO
BJIEKYT KBATU()UKALMOHHBIE OTHOKH.

Kak 0bl HU OblIa 3aTpy/HEHa KBaU(UKALMS NPECTYIICHUH 10 OJaHKETHBIM YIOJOBHO-
IPaBOBBIM HOpMaM, OT IOCJIEIHMX OOBEKTHMBHO HENb3sl HM OTKA3aThCsl, HU COKPATUTh HX
yrciao. Kpome TOro, OHM BBIMOJNHSAIOT 3HAYUMYIO 3aKOHOJATEIbHO-TEXHUUYECKYIO (DYHKIIHIO
«JIEKa3yHCTUYHOCTHY» TeKcTa nucno3uiumii Hopm YK. OmHO U3 BaxHBIX TpeOOBaHUU
3aKOHOJATEITLHON TEXHUKH — MaKCHUMallbHasi 0000IIEHHOCTh TEKCTa HOPM TPH COXPAaHEHUH
UX SICHOCTH. /ISl yroJOBHO-IIPABOBBIX HOPM 3TO JOCTHTaeTCsl COYETAHHEM OTCBUIOK K
0a30BOMY 3aKOHOAATENbCTBY B XAapPaKTEPUCTHKE TEX MM MHBIX 3JIEMEHTOB COCTAaBOB C
NOApOOHBIM ~ ONHCaHMEM  KpPUMHUHOOOpasylomux  npu3HakoB.  Haumbosmee — yeTko
BOCIIpUHUMAIOTCS (pa3bl U3 ceMu clioB. PaHee TroBOpPUIIOCH O CEPBE3HBIX HapPYLICHUIX
TpeOOBaHMIl K SA3BIKYy YTOJOBHOTO 3aKOHa B CT. 141, 141" u 142', Brecennbix B VK @3 or
4 nrons 2003 1. Ne 94-D3 u ot 8 nexadbps 2003 r. Ne 162-D3. B cr1. 141 BHeceHb! yTOUHEHMUS,
HE MEHSIOINE CMBICIIa HOPMBI, HO YAJIMHSAIOLIUE €€ TEKCT U BHOCSIINE HEONPEAEIECHHOCT B
TonKkoBaHue. Hampumep, moOaBIeHHOE W30BITOYHO OLEHOYHOE CJIOBO «CBOOOJHOE)
OCYILECTBJICHME M30UpPATEJBHONO IpaBa CTAaBUT BOIPOC, a KaKoe OCYILIECTBICHHE
n30MpaTenbHbIX MpaB «HECBOOOIHOE». Jlornueckn n30BITOYHO U TaBTOJOIMYHO YTOYHEHUE,
YTO BOCHPEMATCTBOBAHUE JEATEIBHOCTH YJICHOB HM30MPATENbHOW KOMUCCHM «CBA3aHHOM C
UCIIOJIb30BAaHUEM MU CBOUX MOJTHOMOUUi». [IoHATHO, yTO paboTa n30upaTenbHO KOMUCCHU
— 93TO0 U ecTh paloTa, CBA3aHHas C MHCIIOJIHEHHWEM €€ YJeHaMH CBOUX OO0S3aHHOCTEH.
Hob6asnennst k cT. 141 YK He «BOCKpecAT» 3TOW «MEPTBOI» HOPMBI, TaK KaK HE Ha3BaHbI
KPUMHUHOOOPA3yIoIIHe JIEMEHThl X0Ts Obl B 001mmiel gopme, kak B cT. 140, «ecnu 31U 1essHUA
NPUYMHIIN BpeJl IpaBaM U 3aKOHHBIM HHTEpecaM Tpaxkaan». KpumunoooOpasyromye Ipu3Haku
onucansl B 4. 2 cT. 141. OHu 1 OyyT NPpUMEHSTHCS B KBAIU(DUKALIMK.

JloGasiennas cr. 141' B YK BMecTo Ka3yHUCTHUYHBIX MOMBITOK OMUCATh MOYTH IBYMSICTAMH
CJIOBaMHM BCEBO3MOXKHBIE CIlyuyau HapylIeHUs Mopsaka (UHAHCHPOBAaHUS H30MpaTEebHON
KaMIaHUM U TPOBEICHHS pedepeHaymMa BIIOJHE Morja ObITh CcHOpPMYIHpPOBaHA Kak
OllaHKeTHass HOpMa C YETKUMHU KpUMHMHOOOpasyromMMH mpuzHakamu. K npumepy,
«HE3aKOHHOE OKa3aHHe (PMHAHCOBOM MOAEPKKU IIPU IPOBEIECHUH N30UpaTEeIbHOW KaMIIaHUN
win pedepeHiyMa B KpymHbIX pasmepax». CIIOBO «HE3aKOHHOE» O3HadaeT OJIaHKETHOCTD,
00s3bIBAIOIIYIO  MPaBOIPUMEHUTENsT o0paTuthes K D3 0 mopsake MpOBEICHHUS
n30MpaTenbHBIX KamMmaHud u  pedepeHaymoB. TepMHH «B KPYHHBIX — pa3Mepax»

XapaKTepu3yeT CcOCTaBOOOpa3yloIuid npu3Hak. Bce apyrue cinoBa ¥ ACQUHHUIMM CTAaThbU



HaXoAATCsl B M30MpaTeNbHbIX 3akoHaX. Ha HUX M JOJKEH CChUIaThbCs MPaBONPUMEHUTEND.
Crateu 141" u 141> —  HarsigHbId npuMep  HEyJadyHoro  «0e30JaHKETHOTOY»
KOHCTPYHPOBAHUS YTOJIOBHO-IIPABOBBIX HOPM.

Ka3yuctudHoCcTh HOpPM 3aKOHa SIBJISIETCA 3HAYUTEIbHBIM HX HemoctaTkoMm. OmHa
XapakTepHa [UIsl HEpa3BUTBIX CHUCTEM I[paBa, Hampumep ¢eonanbHoro. IlpaBuibHO
OTMEYaJIOCh, YTO «U30BITOYHBIMU C TOUKH 3PEHUS A3bIKA CIEAYET pacCMaTPUBATh BCE HOPMBI,
collepKalie Ka3yHCTHYECKH TepeueHb TeX WM HHBIX Iull (MpeIMeToB, ACWCTBUM,
NOCJIEACTBHI) W 3aKaH4YMBAIOIIUECs O00OpOTOM “uHBIE”. DTa (opMa MOCTPOCHHS HOPM
SIBIIICTCS HEIPHEMIIEMOH BCIEACTBHE HYIEBOM CEMAHTHUECKOM IGHHOCTI .

Haubonee ynaunsiM mpenctaBisieTcss (GopmynupoBaHue OJaHKETHBIX HOpM paszaena Xl
«[IpecTynneHuss TPOTUB BOEHHOW CIyXOb». OHU HE TMEPEUUCISIIOT MHOTOYHCICHHBIE
pa3HOXapakTepHbIe HapYIICHUS MPaBUI HECEHUS BOCHHOM CIy>KObI — OOEBOr0 JIEXKYpCTBa,
YCTaBHBIX TPABWII, TIOTPAaHUYHON CITy>KOBI U TIp. Bo Bcex OMaHKETHBIX AMCIIO3UIMAX Ha3BaH
[JIaBHBI KPUMUHOOOPA3yIOLUi MPU3HAK — €CJIM COOTBETCTBYIOIIEE HApyIICHHUE MOBJIEKIO

HNJIN MOTJIO ITOBJICYD TAXKKHUC ITOCIICACTBHA.

I/ITaK, MOJXHO CACJIaTh BBIBOJBI:

1. bnaHkeTHbIE YroJIOBHO-IPABOBBbIE HOPMBI, KOTOpbIE M30MpaOTCs I KBATU(HUKALMU
IPECTYIUIEHUH, BBIIEISAIOTCS CIOBOM «HE3aKOHHOE», «HEMPABOMEPHOEY, «IIPOTUBOIPABHOEY,
«HApYILIEHUE MpaBWD», [0 TEPMHHOJIOIMHM HHBIX OTpacjieil mpaBa, MO NPSIMON OTCBUIKE K
KOHKPETHOM OTpAaciH MIPpaBa, HAPUMEP MEXKAYHAPOIHOMY;

2. Kpanugukamuss OpecTyIUICHUH MOXKET NPOM3BOIUTHCA JHUIIb 10  (eaepaTbHOMY
3aKOHOJATEIbCTBY M MHBIM (hefiepaibHbIM HOPMATHUBHBIM IIPABOBBIM aKTaM, PEryIHPYIOLIUM
OTHOILEHUS IPYTUX OTpaciey Mpasa;

3. IIpu KoJTU3UAX HOPM OTpaciiel Mmpasa, K KOTOPhIM oTchiiaeT YK, mpeumMyniecTso npu
KBaJM(UKALUU IPECTYIUIEHUI UMEIOT KOJEKChI, HE3aBUCUMO OT BPEMEHHU UX U3aHUS;

4. Konnnsuu oTpaciieBoro M yroJIoBHOIO 3aKOHOAATENbCTBA pelaoTes B noias3y YK PO.
KBamudukanms mnpecTymieHMd 1O OJIaHKETHBIM HOpPMaM B KadecTBe 0053aTeNbHOTO
YCTaHOBJIEHHs €€ 0€30INO0YHOCTH NPETOoNaraeT CCbUIKY Ha HCTOYHHUK OTPACIIEBOrO MPaBa.

[IpeioskeHUst 1O  yCOBEPLICHCTBOBAHMIO  KOHCTPYHUPOBAHMS  YrOJIOBHO-IPABOBBIX

0JaHKETHBIX HOPM, KOTOPELIC CIIOCOOHBI COKpATUTDH KBaHI/I(I)I/IKaI_II/IOHHBIC OIITMOKU:

a) cieayer u3beraTh Ka3yHCTHYHOCTH IPH ONUCAHUM HapyIICHHH, periaMeHTUPYEMbIX
UHBIMH OTpaciisIMU IIpaBa, OTpPa3uB OJAHKETHOCTh B TEPMUHAX «HE3AKOHHO» WM
«HapyULICHUE MPaBUID» U YETKO MPOIHUCATh OOIIECTBEHHO OMACHbIE MOCIE/ICTBUS;

139 3akonomarensHpIii mporecc. IonaTus. MactutyThl. Cragun: Hayuno-mpakTiaeckoe mocodue. M., 2000.
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0) BO3MOXHA M, TaK CKa3aTh, «IMOJyOJaHKETHAs» KOHCTPYKIIHS, KOT/Ia OCHOBHBIC MPU3HAKU
MpaBOHAPYUICHUH TIO JPYTUM KoOAeKcaM (UKCHUPYIOTCS B Jaucnosunmsx HopMm YK
(baHkpOTCTBO, KOHTpabaHAa U Jp.), a B LIETIOM JJisi OoJiee TOJTHOTO YsSCHEHUs TpeOyeTcs
oOpamieHue Kk 6a30BOMYy 3aKOHOAATEIbCTRY;

B) 3aKOHOAaTemi0 cyObekToB demeparu Npu peanu3aii UX HOPMOTBOPUECKUX (DYHKIHA
0 CMEIIAaHHOMY (eqeparbHO-CyOBEKTHOMY 3aKOHOJNATEIbCTBY HAUIC)KHUT CTPOTO
NpUACPKUBATECS (DeaepaIbHOrO0 3aKOHOAATENbCTBA, HE CO3/1aBaTh KOJUIM3MH, KOTOpHIC
HEMPEMEHHO BBI3OBYT KBaJU(HUKAIMOHHBIC OLIMOKWA; HOPMATHUBHBIE IPABOBBIC AKTHI
cyObekToB Denepanuu Npy KBaTHU(PHUKAINN MPECTYITICHHH BO BCEX CIIydasX HE TOJDKHBI
YUUTHIBATHCS KaK OJIaHKETHBIE,

r) BO u30ekaHHE WCKAKCHUS NMPAaBWI KPUMUHAIM3ALUH JCSHUH, KOTOPYIO OCYIIECTBISECT
UCKITIOUUTENHHO (e/iepalbHbIi 3aKOH, YETKO Pa3MEXeBbIBas NMPECTYIUICHUS M MPOCTYIIKH,
npy OJTAHKETHOCTH TEX WJIM WHBIX MPU3HAKOB COCTABOB TpeOyeTcst 00s3aTeIbHOE yKa3aHUe
Ha TJIaBHBIC KPUMHHOOOPA3yIOUIME 3JIEMEHTHl — OOIIECTBEHHO OIIACHBIE IOCIEICTBUS,
dopMy BHHBL, 1elb, crnoco0 (HACWIBCTBEHHBIH, TPYINIOBOH, C WCIOJb30BAHUEM

CIIy>K€OHBIX TOJTHOMOYHM, 0OMaHHBIH).

§ 5. KBanudukanus npecTynjieHui mno oo1mmum

1 CnenuaJbHbBIM HOpMaM

B Teopum yromoBHOro mpaBa HOPMBI, B3aUMOJCHCTBYIOIIUE IO JHAICKTHKE OOIIETO M
O0COOCHHOTO, IIENIOT0 U YacTH Ha3bIBalOT KOHKypupyioummu. YK u mpaktuka, mo kpaiHei
Mmepe, onyOnukoBaHHas npakTuka BepxoBHoro Cyna PO u apyrux cynoB, He ynoTpeOssioT
ATOTO TOHATHS «KOJUTH3Us». [lomarairo, TEPMHH «KOJUIM3US» W JUHTBUCTUYECKUE U
JIOTUYECKHE TOJIKOBAHUS TIO CJOBapsiM PYCCKOTO SI3bIKA M DHIUKIONEANYCCKUM
CIIPaBOYHHKAM €AWHbl B TMOHMMAHUU KOJUIM3HHM Kak «OOpbOb» 3a MpuOBUIL (3aKOH),
BbDKMBaHME (OWOIL.), 32 ycmex u T.I. Mexay TeM AWaleKTUYeCKUi 3aKOH B3aUMOJEHCTBUS
o0miero u 0coOeHHOTO Takoi OopbOBI He 3HaeT. OOIIee — pOIOBOE SIBICHUE W TOHSTHE,
ocobeHHoe — BuuoBoe. [locnennee crenuduIUpyeT, KOHKPETU3UPYET, CYKAIOT OOIIHe
npusHaku. Ha3naueHue oOIIeli HOPMBI COCTOMT B ONpEACNICHUU B AUCIO3ULUAX HOPM
OCHOBHBIX  COCTaBOOOpa3yrommx TNpu3HakoB. OHU 00sA3aTeTBbHO HAIHYECTBYIOT B
CIEIMATBFHBIX HOPMaX C 100aBJICHUEM OJHOTO WK 00Jiee IPYTUX MPU3HAKOB. DTO BAXKHO IS
KBATH(UKAIMK TPECTYIUICHUA TO HOpMaM, HAaXOASAIIMMCS B COOTHOIICHWUW OOIIeH u
ocobeHHoi HOpM. Ecnm B crenuanbHOW HOpME HE MPEIyCMOTPEHBI MPHU3HAKU €€ POJAOBOTO

MOHSTHS B 001IIel HOPME, COOTHOIIIEHUE OOMICH U CIeIMaTbHON HOPMBI pa3pyIiaeTcs.



KBanudukanus mo obieit HopMe MPOU3BOIUTCS TOT/AA, KOT/Ia CONCSHHOE HE IMOINaaacT
o BuAOBble cnennaibHbie HOpMbI YK. IlpaBunbHo mucan A.H. TpaliHuH, 4TO poaoBOMH
COCTaB «Kak OBl COXpaHAeTCS B pe3epBe UId TEX CIy4aeB, KOTOpbIE CIEHUATbHBIMU

% Obmas u crenuanbHas HOPMBI HE MOTYT OBITh

COCTABAMH HE OXBATHIBAIOTCS» '
OCHOBAaHHEM JIA KBaJ'II/I(l)I/IKaIII/II/I npu I/IZ[GB,HBHOﬁ COBOKYITHOCTH I[Cf[HHﬁ; TOJIBKO IIpH
peaIbHOM COBOKYITHOCTH MPECTYIICHUH.

[Tonstue xoHkypeHuuu HopMm B YK u myOnukamusx He OeccniopHbl. Tak, A.C. 'openuk
YCMaTpUBAET CYIIHOCTh KOHKYPEHIMHM YIOJIOBHO-IIPABOBBEIX HOPM B TOM, YTO COJAESHHOE
noanagacT moAa HECKOJIbKO HOPM, HO NPUMCHCHHUIO IMOMJIC)KUT TOJIBKO OJJHA W3 HI/IX161. Ilo
JI.B. MHoramoBo#-Xerai, «KOHKYpPEHIIMS YTOJOBHO-PABOBBIX HOPM — 3TO PETYJIUPOBAHUE
OJIHOTO YTOJIOBHO-TIPAaBOBOTO OTHOILIEHUS OJHOBPEMEHHO [ByMs WIH Oojee HOpPMaMu,

o 162
IMPUOPUTCTHOU H3 KOTOPBIX ABJIACTCA OJHA HOpPMa» 6 .

Jis  TakuxX JOKTPUHAIBHBIX
TOJIKOBaHUN Kak OyATO €CTh 3aKOHOAATEIbHOE OCHOBaHMe. JlelicTBUTENbHO, 4. 3 cT. 17 VK
rooput: «Ecnum mpecTyruieHHE TIPEAYyCMOTpPEHO oOmed ¢ CHenuaibHOM  HOPMOM,
COBOKYITHOCTh TMPECTYIJICHUII OTCYTCTBYET W YTOJOBHAas OTBETCTBEHHOCTh HACTYMAeT IO
CIIELUAJIbHOM HOpME.

[IpaBomepeH BOIpOC, MOXET JU OJHO €AMHUYHOE IMPECTYIUIEHUE OKa3aThCs
peIyCMOTPEHHBIM IByMsl HopMaMu? [losnarato, OTBET MOXKET ObITh TOJBKO OTPHUIIATEIbHBIM.
Apryment — c¢1.8 VYK npu3zHaeT OCHOBAaHMEM YrOJOBHOHM OTBETCTBEHHOCTH W,
CleIoBaTeNbHO, KBAIM(UKAIIMKA «COBEPIICHUE ACSIHUS, COJEPKAIIEer0 Bce MPU3HAKU COCTaBa
IPECTYIUIEHUs, MpeaycMOTpeHHoro HacrosmuM Koxpekcom». Tak, moidyueHHe B3SITKU
(cienmanbHast HopMa — cT. 290) siBisieTcss pa3HOBUAHOCTBIO 3JI0YIIOTPEOICHUS CITYKEOHBIMU
noJiHOMOYMsIMU ~ (oOmrast Hopma —  CT. 285). OpHako B3SITKOMOJNYYaTEeIbCTBO  HE
IIPElyCMOTPEHO B IBYX HAa3BaHHBIX CTaThbAX. O HEM rOBOpUTCA TOJIBKO B CT. 290 YK.

O6patumcs k YK P®. CymecTByeT COBOKYIHOCTh IPECTYIUICHUH, KOTOpasi COTJIacHO 4. 2
cT. 17, o3Ha4aeT, 4yTo AESHHUE MPETyCMOTPEeHO AByMs miau Oosnee Hopmamu Konekca. U ecth
€IMHUYHOE MPECTYIUIEHUE, KOTOpoe mpeaycMoTpeHo oaHoil cratbedl YK. COBOKYNMHOCTH
NPEeCTyIUIGHUH ¥ eJUHHYHOE TMPEeCTyIUICHHE — B3aWMOMCKIIIOYAIONINE KATETOPHUU.
EnuanuHoe mpecTyruieHHe NpeayCMOTPEHO COOTBETCTBEHHO B OOHOU YTOJOBHO-IIPABOBOU
HOpMe. YMbIluleHHOe yOuicTBo (cT. 105), o0miast Hopma BCeX YMBILIIEHHBIX YOUICTB (4. 2
ct. 105, 106—108, 227, 295, 317), HO OHM KaK BCE CTCIHATbHBIC HOPMBI JIOTIOTHEHBI OpyeUMu

IIPpU3HAKaMU, ACJIar0IIMHA JTAHHBIN COCTaB MPUBUIICTUPOBAHHBIM 1100

10 Thaiimun A.H. O6imee yuenue o coctase npecTymienus. M., 1957. C. 243-244.
161" Cwm.: I'openux A.C. KoHKypeHIHs yroioBHO-TIpaBOBLIX HopM. KpacHospck, 1998. C. 14.

12 Hnozamosa-Xezaii JI.B. KoHKypeHIMs HOPM YTOJIOBHOTO TipaBa. M., 1999. C. 11.



KBaTHpUIUpOBaHHBIM. [loTHOCTRIO AyONMUpylomue Ipyr Ipyra HOpMbl YK HEW3BECTHHI.
CocraBsl pectymiueHui AU GepeHInpy0TCs 0 CaMbIM PAa3JIMYHBIM OCHOBaHUSM.

3.A. He3namoBa, oJjHa U3 NEPBBIX IOCBATHUBINAS CEPhE3HOE TOKTOPCKOE HCCIIEOBAaHUE
KOJUTM3HSIM B YTOJIOBHOM TIpaBe, MOJIAraeT, YTO TEPMUHBI «KOJUTU3US» U «KOHKYPEHIHSD 1O
CyTH TOXIeCTBEeHHBI . ITpe/ICTABISETCS, YTO 3TO HE COrNACYeTCs ¢ TTOHNMAHHEM KOJLTH3HH
B YIOJOBHOM 3aKOHE KaK pPa3HOBHMJHOCTH YIOJOBHO-CTPYKTYPHBIX HE€(PEKTOB U CHCTEMBI
3aKOHOJATeNbCTBA. [IOHATHO, YTO KOHKYPEHIMS, T.€. COOTHOIIEHHE OOIIMX M CIEUATbHBIX
HopM YK Kk nedexTam 3aKOHOJATeIbCTBA OTHECTH Helnb3sl. bosee Toro, KOHCTPYKIMH MO TUITY
oOurye u crenuanbHbie HOpMbI B YK HE00X0MMBI U TIOJIE3HBI.

Ananu3 myOnuKanui 0 KOHKYpPEHIIMH YTOJIOBHO-IIPABOBBIX HOPM M03BOJIIET YCOMHUTHCS B
000CHOBAaHHOCTH TaKOT'O MOHMMAHUS KOHKYpPEHIIMU. B CBSA3M ¢ 3TUM JIOTHYHEe 0TKa3aTbCs OT
Hen3BeCcTHOro YK ¥ mpakTHKe MOHATHS «KOHKYpPEHIHS», a YHOTPEOIATh 3aKOHOAATEIbHYIO
TEPMUHOJIOTHIO O KBamM(UKamuu mo oO0med u cnenmainbHOi HopMmam. Yacte 3 cr. 17
«COBOKYMHOCTb NPECTYIJICHUH» PErIaMeHTUPYET /1Ba BHJAa KBATU(PUKALUU MPECTYMICHUMI:
[0 COBOKYIHOCTH U MO o0uiei u cnenuanbHoil HopMe. [IpusHaercs, uro: a) KBaaudukauus
MO CHENHMaTbHOW HOpME, NPU HATUYMKU OO0IIel, MMeeT mpumar M 0) KBaduQUKaIuUs I0
COOTHOIIEHUIO OOMEl W CHenualbHOW HOPM HE OTHOCUTCS K KBaTU(PHUKAIMKA TIO
COBOKYMHOCTU mpecTymieHuid. [IpaBna, oHa Hy»aaeTcsi B OrpaHUYMTENIBHOM TOJIKOBAaHUM,
KOTOpPOE€ JIaBHO OCYILECTBJIAETCS JTOKTPUHAJIBHBIMH KOMMeHaTopamMu. COBOKYIHOCTb
NPECTYIUIEHUH OTCYTCTBYeT HpPU HJI€AIbHOW, HO HE peaJbHOM COBOKYNMHOCTH OOIed u
CHelUaNbHOM HOpMBL. EciM HODKHOCTHOE IHUII0 CHayala IOJNYy4diIo B3ATKY, a 3aTeM
37I0yNOTPEOMIIO  CITy’)KEOHBIMH  TIOJTHOMOYHSIMH, TO KBaTH(HUKAIWsA COACSIHHOTO OyneT
MIPOU3BOAUTHCS IO MPABHIIaM PEaTbHON COBOKYITHOCTH TpecTyruieHni (mo 4. 1 ¢T. 290 u 4. 1
cT. 285 VK).

Bo wu30exanune KBanM(PUKALMOHHBIX OMIMOOK Ba)KHO, 4YTOOBI OOILIME HOPMBI He
OKa3bIBAINCH B MPOTHBOPEUYUHU CO CHELMAIBHBIMU. {151 3TOr0 UM HAJUIEKUT COAEpKaTb TE
IPU3HAKH, KOTOPBIE MOJIHOCTBIO PACIIPOCTPAHSIOTCS HAa BCE CIELMaIbHbIE HOPMBI, HE BXOAS €
HUMH B IpoTHBOpeure. B 3Toil cBsA3M BO3HMKaeT MOTPEOHOCTh B OLIEHKE HOPM-IIOHSATH,
KoTopble ecTh B psjae crateit YK P® u crpan CHI', nanmpumep B YK Pecny6nuku benapyce.
Hopwmer-nonsitua B YK P® npeacrasieHsl B NPUMEYaHUSIX, HAIIPUMED, MOHATHS XUILEHUS
JOJDKHOCTHOTO JIMIA, MIPEJCTABUTEINS BJIACTH, MPECTYIJIEHUH MPOTHB BOEHHOU CitykObl. MX
MOYKHO OTHECTH K Pa3HOBHIHOCTH OOLIMX HOpPM, HO 0Oe3 caHkuumid. OHM 3HAYUMBI U IS
3aKOHOJATeNs, U Ui KBanudukanuu aesHuil. Vicnonp3ys WX B OIEHKE CHEIHMAIbHBIX HOPM,

IMMPaBOIMPUMCHUTECIIIO HaAJIC)KHUT 663OTCT}’HHO CJIEA0OBATH ux 33KOHOI[21TGJ'IBHOI71



XapaKTEPUCTHKE.

K o6mum oTHOCATCST Bce MHCTUTYTHI 1 HOpMBI O0mie yactn YK. OxHako npennucanue
4. 3 cT. 17 0 KBanu(pUKAIUHU IO CIEIHUATBHOM, a HE 1O 001el HopMe K HUM He OTHOCUTCS. B
cT. 17 pernamenTupyercs KBau(puKamysi COBOKYITHBIX M SIUHIUYHBIX IPECTYTUICHUH.

Haubonee pactipoctpanennbie oomue HopMbl B YK P®: cT. 105 (ymbinieHHOE YOUICTBO),
cT. 109 (mpuymHEHUE CMEPTH MO HEOCTOPOKHOCTH), cT. 130 (ockopOieHHe), MpuMedaHue
Nel x cr 158 (xumenue), ct.171 (He3akOHHOE MPENNPUHUMATEILCTBO), CT. 201
(3moymoTpebieHne  MOJTHOMOYHUSMHU),  CT. 285! (3moynoTpebaeHre  MOTHOMOYHUSIMU
JOJDKHOCTHBIX JUL), CT. 327 (momyor), cT. 331 (moHsTHE NpPECTyIUIEHUH NPOTUB BOEHHOMU
CITYKOBI).

KonkypupoBath MOTyT U JB€ clieldaibHble HOPMBL. Torja OJHAa M3 HUX OKAa3bIBAETCS
oOmield 1O OTHOWIeHHIO K Apyroi. IlpaBmio kBanmupuKanuu IO CHEIUATbHOH HOpMeE

4

coxpamnsiercs' .

HTtak, MOKHO ClIeNaTh BHIBOIGIL:

1. Ecnmu nessHMEe mpemyCMOTPEHO B OJHOW HOPME — CIICHHAIBHOW W B OOJBITHHCTBE
MIPU3HAKOB B APYTON — OOIIEH, TO OHO KBATU(PHUITUPYETCS 10 CHEIUATBLHON HOpME;

2. CoBOKYIHOCTh MpPECTYIUICHUH, KBaTU(HUIUpyeMas Mo oOmiel W CrenualbHOW HOpMaM,
JIOIyCTHMa, €CJIM COBOKYIHOCTh peajibHas. Kpanmupukauus 1o TMpaBWiaM HACAILHON
COBOKYITHOCTH MCKJTFOUAETCS;

3. KBamudukanus mo coenuagbHbIM HOPMaM JIOJDKHA OCHOBBIBATHCS HA IPHU3HAKAX,
yKa3aHHBIX B 0011ei HOpME;

4. Kpanudukauus no oOueil HopMe MPOU3BOAUTCS B CIIydyasiX, KOTAa OTCYTCTBYIOT JIJISt
9TOTr0 CIICHHUAJILHBIC HOPMBI,

5. IIpoTuBOpeune Mo BUHE 3aKOHOJATENS MEXIY OOIIeH U CriennaaibHON HOpMaMH, KOTia
HE BCE TMpPHU3HAKU OOIIEed HOPMBI NPUTOAHBI JJs KBaTU(UKALMU COACSIHHOTO IO

CHelalIbHBIM HOPMaM, Pa3pelIaeTcsl B MOJIb3Y MOCIETHEN.

KOHKprHHI/IH OeJa0ro 1 4aCtu OTHOCHUTCA K KBaJ'II/I(i)I/IKaLII/II/I HC I10 O6H.[I/IM U CIICIHMaJIbHBIM
HOpMaM, a K KBaHI/I(bI/IKaLII/II/I CJIOZKHBIX HpQCTYHJIGHI/If/'I, COBOKYIIHOCTH U CIAWHHUYHBIX

MpecTyIUieHu (paccMoTpeHsl B TJ1. VI HacTosiero u3ganus).

19 Hesnamosa 3.A. Konnusuu B yronosHom npase. Exarepun6ypr. 1995. C. 8, 16.

164 Cm. monpo6uee: Iopenux A.C. Vka3. cou.



§ 6. Kpanmudukanus npecrynjaieHui

M0 KOJIVIM3BUOHHBIM HOpMaM

1
% npoucrekaror u3 nedexros

Konnusuonnsle, nHaue MpoTUBOpEUaIIne IpyT IPYyry HOPMBI
3aKOHO/ATENbCTBA, O KOTOPHIX TOBOPWJIOCH B III. | HACTOSILEro W3JaHus, Kak O IJIABHOM
HCTOYHHKE KBaTH(PUKAIMOHHBIX omHMOOK. 3.A. He3HaMoBa Ha3bIBAET €ro JIOTMKO-CTPYKTYPHBIM
nedexrom. [lomarato, 4ro 3aKOHONIATENbHAS MPOTHBOPEUYMBOCTH MPOHCTEKAET HE TOIBKO H3-3a
HapyILIECHUN 3aKOHOJATECIIBHOM TEXHUKU — JIEKCUYECKOM, CUCTEMHOMW, JIOTMYECKOH, HO U
HAIlpaBJICHUH YTOJIOBHOW TIOJIMTHKH, HAIpUMEp, B HauOoOjee OMacHOM BHIE — IOJHUTHKO-
KOHBIOHKTYPHOM, B OTCTYIUIEHMM OT MPHUHLHUIIOB YTOJIOBHOIO, KOHCTUTYLHMOHHOIO U
MEXIyHapogHoro mnpaBa. O psae TakuX NOPOTHBOPEUYMM, B YACTHOCTH YIOJOBHOIO U
MEXIYHApPOJHOTO IIPaBa paHee y>Ke MOBECTBOBAJIIOCH.

B nmamHOM maparpade craBUTCS 3amada MPeIOKHUTH MpaBWIIA  KBATM(UKAITUH
MPECTYIUICHU NPU HAIWYUM KOJUTM3uM BHYTpU YK u ¢ apyrumu koaexkcamu. OCHOBHBIM
MEXaHHM3MOM pa3pellieHus IPOTUBOPEUUI MEX Ty HOpMaMH (deAepatbHOro 3aKOHOAATEIhCTBA
OCTaeTCsl OTPAHUUYUTENIBHOE M PACIIMPUTEIBHOE TOJIKOBAHME 3aKOHOAATENbCTBA. [Ipu 3TOM
IIOJIHOCTBIO  IpoTMBOpeurss BHyTpu YK  ycrpanute HepeansHO. [cnosb3oBaHue
KOMIIBIOTEPHBIX TEXHOJOTUI BeChbMa MOMOIJIO Obl B CUCTEMHOM TOJKOBaHUU. OCTaHOBIIOCH
JIUIIb HA OCHOBHBIX KOJUTU3HUSIX.

[IpuHuun paBeHCTBa TpaxaaH mnepes 3akoHOM crarths YK pacmpocTpanHusia TONBKO Ha
rpaXkJaH, COBEPIIMBIIMX IMpecTyIuleHHWe. ['paxaaHe, MOTEpHEBIIME OT MPECTYIUICHUM,
BBINTAJIA W3 PABHOM YTOJOBHO-IIPABOBOWM OXpaHbl, yTO mpotuBopeunt Konctutyuuu. B 4. 1
cT. 19 OcHoBHOro 3akoHa cka3aHO: «Bce paBHbI mepen 3akoHOM U cylnom». Herounas
(¢opMyIHMpOBKa YTOJOBHO-IIPABOBOTO TMPUHIMIA cO37aja KOJUIM3UIO B 3allUTe IIpaB
MOTEPIIEBIINX, HAIIPUMEP OT CIYKEOHBIX MPECTYIUIEHUH B YAaCTHOM CEKTOpe. Mexay TeMm
MOCJICTHUN 3aHUMAET 0 pa3HbIM nozcueram oT 53 1o 70% B sxoHomuke Poccun.

Hapymienne npuHUMIIA paBEHCTBA OXpaHbl pPa3HbIX (OpM COOCTBEHHOCTH TOXKE
AHTUKOHCTUTYLMOHHO W HAaIJSIIHO WILTIOCTpUpYeTcs cpaBHeHueM riaB 23 «lIpectymninenus
OPOTUB HMHTEPECOB CIYX Obl B KOMMEPUYECKMX M MHBIX oOpraHuzamusx» u crT. 30
«IIpecTynneHuss IpOTUB roCyJapCTBEHHOW BJIACTH, HHTEPECOB rOCYAAPCTBEHHOM CIIyKOBI U
CIIy>)kObl B OpraHaXx MECTHOTO CaMOYMpaBJICHUS». YTPABISIONIME YaCTHBIX KOMMEpPYECKHX
npeanpusaThii nmocraBieHbl KoaekcoM B SIBHO JBIOTHBIE YCJOBHSI [0 CPaBHEHUIO C

AOJDKHOCTHBIMU JIMIAMH TOCYAAPCTBCHHOI'O0 CCKTOpPA. M=oz MHOT'OKPATHO KPUTHKOBAJIOCH

15 Cm. mompobuee: Ilonuapoe I FO. B3auMOCBA3M W KOIIM3HH HOPM yTOIOBHOTO H  YTOJNOBHO-

MpoIiecCyaabHOTo 3aKoHOAaTeNnbCTBa. ExatepunaOypr, 2004.



TaKoe TMOJIOKEHHUE elle Ha cTaauu pa3padotku mpoektoB YK. YactHeie yrpasistomume mo YK
P® 1996 . HE oTBewaroT 3a CIy)XEOHYIO XalaTHOCTb, CIIY)KEOHBIM IOJIOT, MPEBHIIICHUE
JOJKHOCTHBIX TIOJTHOMOYHIA, HE3aKOHHOE y4acTUE B MPEANPUHUMATENbCKON e TEIbHOCTH.

3akoHOJATENeM CO37]aHa OuYepelHas KOJUIM3US, M KaK €€ pelarh NpH KBaIU(UKAIIH
npectymwieHnid? OauH 3a IpyrUuM pyIIATCsS OMacHble OacCeilHbl, KaTKM U PHIHKU. OHH, Kak
NpaBWJIO, HAXOAATCA B YAacTHOM COOCTBEHHOCTH. BuWHA YacTHBIX  YIPaBIISIOMINUX
CTPOUTENb-CTBOM U JKCIUTyaTanueil 00beKTOB TOPTOBIM M CIOPTa OoueBUAHA. Tak, B MapTe
2006 r. obpymmica bacMaHHBIN pbIHOK B MOCKBe, MOTHOIM M TOJIYYHIM PAaHEHHS COTHU
noctpajaBmiux.  JIeHcTBUS ~ AMpeKkTopa  phIHKAa ~ OpPraHbl  CIEACTBUS  IOHAayally
KBaJIM(UIIMPOBATIN KaK XaJaTHOCTh. 3aTeEM NepeKBATU(PUIIMPOBAIA HA TPUUYUHEHUE CMEPTH U
Bpe/a 37I0POBBIO MO HEOCTOPOKHOCTU (cT. 109), Tak Kak JUPEKTOp PbIHKA HEIOJKHOCTHOE
muno. B pesynbrare OIMHAKOBBIE IO TSKECTH IPECTYIUIEHHS TOCYAAapCTBEHHBIM
JOJDKHOCTHBIM  JIMIIOM ¥ YaCTHBIX YHPABISIOMNX KBATH(PHUIUPYIOTCS BBHIY OIIHOKH
3aKOHOJATENs MO pa3HbIM CTaThsiM. CaHKIMU 3a MPECTYIUICHHs YHPaBISIOUMX HpPU 3TOM
BCEI/la OKAa3bIBAIOTCS MEHBIIMMHU. Tak, 3a XadaTHOCTH, MOBJIEKIIYI0O CMEPTh ABYX WIH Oolee
i, 1o 4.3 cr. 293 mpeaycMOTpeHO JHIIEHHE CBOOOABI 10 CeMHU JIeT. 3a NpUYMHEHHE
CMEPTH [0 HEOCTOPOKHOCTH JIBYyM WM OoJyiee JHMIAaM YacTHBIMU YIPABISIOLIUMU
JIOTTyCKaeTCsl HaKazaHue JAaxke 0e3 JIMIIeHHsI CBOOOIbI — OrpaHUuYeHuEe CBOOOBI /10 MSTH JIET.

KBanmudukauuss napyrux cinykeOHBIX TPECTYIUIEHHH B YacTHOM  CEKTOpe, He
NPEeIyCMOTPEHHBIX B TJ.23, Takke BBIHYXKICHHO MPOU3BOJUTCS MO HOpMaMm 00
00I11eyTOJIOBHBIX NPECTYIUICHUSX, T.€. IJIe CyOBbEKT He crelnuaibHbIi, a oomuil. K npumepy,
CITy’)K€OHBIN TOJJIOT, YYMHEHHBIH YaCTHBIM CITy)KaliuM, OyaeT KBaIM(UIIMPOBATHCS Kak
obmeyronoBHeld momior 1o cr. 327 VK. Kpanmmdukanuss NTpUCBOCHUS TMOJTHOMOYHI
TOJKHOCTHOTO Juma (cT. 288) Ans ciy)kalux BO3MO)KHA B KadecTBe OOIIero cyonekra 1o
cT. 330 «CamoynpaBCTBO», €CIM HUMEIOTCS NPHU3HAKU OCIIAPUBAEMOCTH U IPUYHMHEHUE
CyIIIECTBEHHOTO Bpeza. Jist KBamudukanuy AeHCTBHIA TOCYIapCTBEHHBIX U MYHHUIIHITAIbHBIX
CIyXallluX D3TOro He TpeOyeTcs, OOCTaTOYHO CYIIECTBEHHOIO HapyLIEHUS 3aKOHHBIX
WHTEPECOB TpakIaH WM opranuzanuii. HesakoHHOe ydacTue B MpeANPUHUMATEIHCKON
JESITeIbHOCTH TOCYAAapPCTBEHHBIX MM MYHUIUMNAIBHBIX CIYXKAIlUX KBAIM(QUIMPYETCS IO
cT. 289 VK. YacTHbIl ciyaliui U3-3a OTCYTCTBUS aHAJIOTMYHOM HOPMBI B IUI. 23 OTBEYaTh
60 BooOmIe He OyAeT, MO0 MO CTaThsIM O MPEANPUHUMATEIBCKUX MPECTYIUICHUSIX TII. 22
VK.

JlelicTBUS  roCcyapCTBEHHOIO  JIOJDKHOCTHOTO — JIMIIA, IPEBBICUBILErO  ITOJHOMOYMS,
kBampumupytorcss 1o cr.286  YK.  JlelicTBHA  CiIyXalMX ~— YacTHOTO  CEKTOpa

KBaJTMPUUIUPYIOTCS 1O cT. 203 orpaHMYeHHOTO KpyTa JIUI], @ UMEHHO KaK CITy>KalllhX YacTHBIX



OXpaHHBIX WM  JETEKTUBHBIX  CIyK0. JIesHMS ~ OCTambHBIX  ONSATH-TAKU  MOTYT
KBAJIM(PUIIUPOBATECS MO CTaThIM 00 OOIIEYrOJIOBHBIX MPECTYIUICHUSAX, K TMPUMEpY, Kak
HacCWiMe, INPUMEHEHHE OpYXHUs WIM CHEUHalnbHbIX cpeactB. OTka3 B IPEeNOCTaBICHUU
undopmarmu Denepanbaomy CoOpanuto mwim CuetHoil manate PO MOMKHOCTHBIM JIMIIOM
kBanmumpyercs o ct. 287 YK. [l ynpapisiFonix 4acTHBIX OpraHU3aldil HET TTOA0OHOTO
YTOJIOBHO-TIPABOBOT'0 3allpeTa, U OOLIEYrOJOBHYIO CTaThlO, KpOME IOAJIOra, HaWTH TPYIHO.
Tak, 3aKOHOATENb pEeATU3yeT KOHCTUTYIIMOHHOE Npeanucanue: «Bce paBHBI iepel 3aKOHOM U
CYJIOM».

KBanudukanust UMyieCTBEHHbIX MPECTYIJICHUH, MPEAMET KOTOPBIX MPaBUIIbHO, Kak B YK
1922 r., 1. 21 peictByromero Koaekca nmenyercst «qy»asi COOCTBEHHOCTbY» HE3aBHCHUMO OT
ee mpaBoBBIX (hOpM, HE BbI3BIBaCT TpyAHOCTe. KBanmudukauus ke ASIHHUN CIyXKalux,
YIPaBIAIONUX COOCTBEHHOCTBIO, OKa3ajach KOJUIM3MOHHOW Bompeku KoHctutyuuu u cT. 4
VK, TpeOyronmx npuBiedyeHUss K PaBHOH YroJOBHON OTBETCTBEHHOCTH JIML, COBEPIIMBIINX
AQHAJIOTUYHBIE NPECTYIUICHHS], HE3aBUCUMO OT MX JOJKHOCTHOTO MOJIOKEHHUS.

[IpakTuyeHn Bompoc, Kak KBATU(DUIUPOBATH TPYMIOBBIC CITy:KEOHBIE MPECTYIJICHUS C
Y4acTHEM TOCYAApPCTBEHHBIX JODKHOCTHBIX JIMIL M 4acTHBIX ynpasisitommx? I1o ri. 30 wmm 23
YK? B aToM cirydae uMeeTcs He TpyIia U3 O0IIMX U CIeIHUATBHBIX CyOBhEKTOB, KBATH(PHUKAIINS
KOTOPBIX mpeaycMoTpeHa 4. 3 cT. 334 YK, a u3 cMemaHHBIX CyOBEKTOB, NEHUCTBUS KOTOPBIX
KOJUIM3MOHHO PETYJUPYIOT pa3Hble CTaThbM yKa3zaHHOUM riaBbl. Kommmsus mexay i 23 u 30
MOBJIEKJIa TaKke MpoTuBopeure Ti. 21 u 22: xBanudukanus XUIIEHUS HE 3aBUCUT OT (opM
COOCTBEHHOCTH, a YIpaBJICHHME COOCTBEHHOCTHIO OKAa3aJIOCh 3aBHCAIIMM OT YacTHOM WM
TOCYZapCTBEHHOM cep NesSTeTbHOCTH CITyKAIIHX.

Tak, . «a» 4. 4 ct. 290 YK npeaycMmarpuBaeT MUHUMaIbHOE HaKa3aHUe 10 12 JeT JIulleHus
CBOOOIBI JJIs1 MyOJIMYHBIX JOJDKHOCTHBIX JIMII 32 TIOTy4YeHHE B3ATKU rpynmnoi nui. [TyHKT «a»
4. 4 c1. 204 3a nosyyeHre YaCTHOM KOMMEPUECKON B3SITKH TPYIIION CONEPKUT MAKCUMAJIbHYIO
CaHKIMIO 10 5 jieT juieHus cBobosl. Ecnu B rpynmy BXoawinu W ImyOJIMYHBIE, U YaCTHBIE
B3SATKOIMOJIyYaTesId, TO TO KakKOW cTaTrbe MopKHAa ObITh KBanmudukamusa? B YK otser
OTCYTCTBYeT. BbIX0A M3 MPOTUBOpEUHs, OUEBUAHO, HAIO MCKaTh B OOIIECTBEHHO OMACHBIX
MOCJICAACTBUSIX U POJIM B rpyme. YacTHble WK MyOIMYHbIE MHTEPECH! MOHECTH OT MOTyYeHHs
B3ATKM OoyiblIMii  ymiepd B BHJE JE€30pTaHU3aLMM  JAEATEIbHOCTH COOTBETCTBYIOLIMX
MIPEITPUATHIA u YUpEeKICHUN aJIMMHHUCTPATUBHO-XO3SMICTBEHHBIX, BJIACTHBIX,
OpraHU3alMOHHO-PACTIOPSAUTENbHBIX. Ha mpakTuke 0OOCHOBAaHHO CTald BMEHSTH COCTaB
MPECTYITHOTO COOOIIECTBA U CYObEKTaM YaCTHON SKOHOMHUKHU (cM. €10 M. X0JOpKOBCKOTO U
I1. Jle6eneBa). Ilomoxenne ¢ KBamMdHUKanuen o0nerdyaeT OTAENBHOE PperyJMpOBaHUE

coodmrectsa 1o cT. 210 YK.



OpranuzoBaHHas Tpynna MW Tpynna [0 MPeJBApUTEIbLHOMY CrOBOPY OLICHMBAIOTCS
Komekcom kak KBanmu(uUIMPYIONMKA TPU3HAK COCTaBOB. KakomMy ©3 HHUX OTHaBaTh
MpEINOYTEeHNE MPU CMEIIAHHOM COCTAaBE «YaCTHUKOB» U «TOCYJapCTBEHHUKOBY»? PemieHue
KOJUIM3UHM MOXXHO IIOCTaBUThb B 3aBUCHMOCTH OT COOTHOILIEHMS JOJHM TOCYJapCTBEHHOTO U
YaCTHOTO KallWTajda B COOTBETCTBYIOLIEM NPEANPUATHN. YBEPEHHOCTH B MPAaBUIBHOCTU
npeiaraéMbIX BapuaHTOB pazpemieHuss komwmmsun 1. 23 u 30 Her. K  coxanenuro,
nocraHoBieHue [Inenyma BepxoBHoro Cyaa P® ot 10 deBpans 2000 r. Ne 6 «O cyneOHoi
IPAKTHUKE I10 JIeJaM O B3ITOUYHMYECTBE U KOMMEPUYECKOM IOJKYIIE» HE MpeilaracT peleHue
MIOCTaBJIEHHOTO Bompoca. OHO TOBOPUT JIUIIb 00 y4acTHH B TpyTIie OOIIETo U CIEeNHUaIBHOTO,
a He JBYX CHelHaJbHBIX CyOBbekToB. KBanmudukamus Takoro coydactus MpornucaHa B 4. 4
cT. 34 YK 1 B TOJIKOBaHUU HE HYK/1a€TCA.

OTBeThl Ha TNOCTaBJIIEHHBIE M TOJ0OHBIE BONPOCHI HE COCTaBHIM OBl TPyAa, COOIIOIH
3aKOHOJATENb KOHCTUTYLIMOHHBIN U YTOJIOBHO-IIPABOBOM MPUHLIMIIBI O PABEHCTBE BCEX IMEPEN
3akoHOM U cyaoM. Eme no npunsatus YK 1990 r. mHOIO npensaranoch perjiaMeHTHPOBaTh
OTBETCTBEHHOCTh 32 OJMHAKOBBIC MPECTYIUICHHUS, TOCYAapCTBEHHBIX, MYHUIUIAIbHBIX,
BOGHHBIX M YaCTHBIX CIIYXKAIIUX B oxHOM rnase ' ®. Ho T066UCTBI U3 IIPABBIX CHII CTPEMIIIHACH
MakCUMaJbHO  OrpaguTh  YOPABISAIOIIMX  YAaCTHBIM  KalWTalOM  OT  YTrOJOBHOH
OTBETCTBEHHOCTH. VIM 3TO y1anoce.

VYTONOBHBIN KOJEKC HE JIMIIEH IEJOT0 psfa KOUIM3UK Mexay HopMmamu OOmend wu
Ocobennoit uacteil. Tak, paHee OTMeyanoch, 4YTO 4.2 CT.24, peryaupyiomas
OTBETCTBEHHOCTb 3a HEOCTOPOKHBIE MPECTYIJICHUS, HE MOJIy4YHsa JOJDKHOM peanus3aluu B
rmaBax OcoOEHHOW YacTH, MPEeXAEe BCEro B T 26 «DKOJIOTHYECKHE MPECTYIUICHHUS». 3a
HEOONBIIMM  HUCKIIOYEHHEM BCE OSKOJOTMYECKHE TMPECTYIJICHHs COBEpIIAIOTCS IO
HEOCTOPOXXHOCTH. OTCYTCTBHE B MUCHO3UIUAX O HUX (pa3bl O MPUUYUHEHUH Bpeda Io
HEOCTOPOXKHOCTH J]aeT OCHOBaHME HUCXOAi U3 4.2 cT.24 KBanupUIMPOBATH UX U Kak
YMBILUIEHHbIE, W KaK HEOCTOPOXHbIE, 4YTO HEBEPHO U TpeOyeT OrpaHUYUTEIHHOIO
ToNKOBaHUsA. [IpuuMHEHHE  TNpeayCMOTpEeHHOro  ymiepOa  BCIEACTBHE  HapyIlIEHUs
9KOJIOTHYECKUX MPABUI YMBIIUICHHO TpeOyeT KBau(UKAIMKU CONEIHHOTO KaK YMBIIIIICHHOE
NpecTyIyieHue, HampuMmep, mno cr. 168 VYK, eciu yMbIIUIEHHOE YHUYTOXEHUE WU
MOBPEXJACHUE UMYIIECTBA MOBJIEKIO MPUUYUHEHUE 3HAYUTENIBHOTO yiiepOa, WK MO CTaTbhsIM
00 YMBIIIJICHHOM NPUYMHEHUHU Bpela 3A0POBbIO, JHOO MO CTaThsiM 00 YMBIIIEHHBIX

16 .
JIOTKHOCTHBIX MPeCTyIIeHusx O . HapyleHne xe NpaBuil OXpaHbl OKPYKAIOIIEH CpeIbl MpH

1 Cwm.: Kysueyosa H.®. K ucropuu mpoexToB YTOJNOBHBIX KojekcoB Poccuiickoii ®enepamum / BecT.
Mock. yu-Ta. Cep. 11. ITpaBo. 1995. Ne 2.

17 Cm. mompo6uee: Jlonawenxo H.A. Dxonoruueckue npecrymnenus. CII6., 2003.



npou3BOACTBE pPaboT (cT.246) MOXKET cOBepHIaThCS W YMBIIUICHHO, KOrJa BBIOPOC B
atMoc(epy, 3emil0, BOJOEM TMpUBEI K HM3MEHEHHIO paauoakTuBHOro (ona. OnHako
NpUYKMHEHHUE Bpeia 30POBBIO YENIOBEKA MPU HAPYIICHUU STUX MPABUII JOITYCTUMO TOJBKO 10
HEOCTOPOXKHOCTH. YMBICEI BJICUET IPYTyI0 KBATU(UKAIIUIO — IO CTaThsIM 00 YMBIIIICHHBIX
MPECTYIUICHUAX MPOTUB 30POBbs uenoBeka. Yacth 3 cT. 246 yetko chopmynupoBaia BUHY:
«JlestHusl, IPEyCMOTPEHHBIE YACTSIMU MEPBOM MJIM BTOPOW HACTOSAIIEH CTAaThbH, MOBJICKIINE
M0 HEOCTOPOXKHOCTH CMEpTh YeloBeKa MO0 MaccoBoe 3aboieBaHue ntonei». HemaccoBoe
3a00JeBaHKe JIOJICH JOKHO KBATM(UIIMPOBATHCS KaK HEOCTOPOKHOE MPUYUHEHUE TSKKOTO
WIH JIETKOTO BpeJa 310pOBbI0 yenoBeka. OTcrofa kou3us 4. 2 cT. 24 u HopMm OcobeHHO
YacTH pa3pelaeTcs MyTeM CUCTEMHO-CPAaBHUTEIBHOTO U JIOTHYECKOTO TOJIKOBaHUS.

Komnusus ycmarpuBaeTcst Mexay HOpPMaMH O TPUTOTOBJICHUU K TPECTYIUICHHSIM U
HEKOTOPBIMU CTaThsiMHU YK, KOTOpBIE HE YUYUTHIBAIOT, YTO MPECTYITHO MPUTOTOBICHUE JIUIIH K
TSOKKAM B 0c000 TSHKKUM TIpecTyIuieHusM. Tak, 4. 5 mir. 34 YK mpegycmatpuBaeT mpaBuiio
KBaIM(UKAIMM HEYJNABIIEroCs COydYacTHsl, COIJIACHO KOTOPOMY TIpH  HEIOBEIECHUU
UCTIOTHUTENIEM TMPECTYIUICHUS [0 KOHIIA MO HE 3aBHUCSIIAM OT HEro OOCTOATEIhCTBAM
NEHUCTBUS  OCTANbHBIX COYYACTHHUKOB KBATU(PHUIMPYIOTCS KAaK MPHUTOTOBICHHE WU
nokymienue. Heynasiieecsi moJCcTpEeKaTeIbCTBO TaK K€ MPEANHCaHO KBAIM(UIIMPOBATh, KaK
MPUTOTOBJICHUE K MPECTYIUICHHIO, K KOTOPOMY IO HE 3aBHUCSILUM OT HEro oOCTOSTEIhCTBAM
€My He yJaJoch CKJIOHUTh Jpyroe Jmno. Komnusus CcHUMaercs MOCpenICcTBOM
OTPAaHUYUTEIBHOTO CUCTEMHO-CPABHUTEIBHOIO TOJKOBaHMS 4. 5 cT. 30 ¢ yyeTom 4. 2 cT. 30
VK.

KommmsnonHocts HOpM O611eit 1 OcOOCHHOM YacTel TOJKHA YCTPAHATHCS B TOJIB3Y HOPM
O6meit wactu. [locmenqaue pacnpocTpaHsAtOTCs Ha Bee 06€3 uckimodeHus: HopMbl OcoOeHHOM
gacti. Hampumep, cr.282' «OpraHusamus HpecTyIHOTO COOOIIECTBA» CMEIIMBACT jBA
pa3HBIX BUJA COYYacTUsi — OPraHU30BaHHYIO rpymiy (4. 3 ¢T. 35) u mpecTynHoe cooOIecTBO
(4.4 cr.35): «..co3MaHUE HKCTPEMHUCTCKOTO COOOIIECTBa, T.€. OPraHM30BAHHOW TPYIIIBI
JUI, 9TO MPOTUBOpeunT cT. 35 O6meit yactu YK. OgHako MaHHYIO KOJUIM3HIO YCTPAHUTH
HenpocTo. IlpectynmHoe coobmiecTBo co3maercst corimacHo cT.210 YK ana coBepiieHus
TSOKKMX M 0c000 TSDKKMX TIpecTyIuleHuil. B mepedeHb NpecTyIUIGHHH HKCTPEMHCTCKOM
HATIPABIICHHOCTH 110 CT. 282" He BK/TIOUCHBI MPECTYIUICHHS HeGOMBIION U CPEIHEl TAKECTH.
Craino ObITh, eciu coOI0IaTh TpaBuiIo KBanudukauu o npumate Oo6meit yactu YK, cratero
HENb3sl OyJIeT UCIONIb30BaTh NMpH kKBanudukanuu. OcTaercs caenath UCKII0YEHUE U3 TIpaBuiia
0 cooTHomeHun npeanucanuii O6meit u Ocobennoi vacteir YK, cumras 3KCTpEeMUCTCKON
TONBKO B (hOpME OpPraHW30BAaHHOHN TPYIIIBI, IOMPAaBUB» 3aKOHOAATENs. Tak M TOJNKyeTCs

HOpMa 1O MPaBWIy «HE BEpb TIJIa3aM CBOMMY», IS Ha TEKCT CT. 282! YK pedb UIeT o



CO3JJaHUU OPTraHW30BAHHOU rpynnmlég.

CylecTByeT KOJIM3USI TaKKe MEXKIY CT. 282" u cr. 282°%. DKCTPEMHUCTCKUM COOOITIECTBO
npusHaeT cyA. JIumb mocie BCTyIJIEHUS B CUJIY CyA€OHOTO pEHIeHHS MOXHO TOBOPHUTH O
takoBoM. OTCIOZIa KBaTU(HUKAIMSA OPraHU3alUN SKCTPEMUCTCKOTO COOOIIECTBA MITH Y4aCTHS
B HeM 1o cT.282' BO3MOXHA TOIBKO MOCTE cyneOHOro pemieHus. /[o 3TOTO COCTaBOB
MPECTYIUICHUH, KBATHU(PHUITUPYEMBIX IO CT. 282!, mer. Taxoro poaa KOJUIM3UM — TIpsMast
Jopora K KBalu(UKAIMOHHBIM OIIHOKaM.

[IpotuBopeune nmeercs: Mexay cT. 8 « OCHOBaHHE YTrOJIOBHOW OTBETCTBEHHOCTH», CT. 14
«IloHsiTHE MIpECTYIUIEHUS», C OHON CTOPOHBI, U NMpuMedanueM K cT. 201 «3noynorpedienue
MOJTHOMOYMSIMW» — € JIpyroid. OCHOBaHUEM YrosioBHOM oTBeTcTBeHHOCTH YK P® npusHaer
COBEpILEHHE  JESHUSA,  COJAEpXKAllero BCE  NPHU3HAKM  COCTaBa  MPECTYIUICHMUS,
perycMOTpeHHoro HactosumMm KonekcoM. JlesHue sBIsSETCS NPECTYIUIEHUEM, €CIU OHO
o0nanaer CBOMCTBAMM BMHBI, OOILECTBEHHOM OMACHOCTH M YTrOJOBHON NMPOTHBOIIPaBHOCTH.
OO0mecTBeHHAs OMTACHOCTh COCTOUT B MPUYMHEHHUH PEabHOTO Bpena (yiiepba) oxpaHsieMbIM
Konekcom wuHTepecaM IHWYHOCTH, OOIIECTBY, TOCYNapCTBY, WU CO3JaHUU YIPO3BI €ro
MPUYUHECHHUS.

[Tpumeuanue Ne 2 k ct. 201 YK HanpsiMyto npoTHBOpPEUYMUT NPUBEAEHHBIM cTaThsiM. OHO
IJ1aCUT, YTO €CIIM JIeSTHUE, MPEAYyCMOTPEHHOE CTaThsIMU TII. 23 YK 0 mpecTyIieHusX NpoTUB
UHTEPECOB CIY>KObI B KOMMEPYECKHX W HHBIX OpraHu3alusix, MOPUUUHUIO Bpeq
HCKJIIOUUTEIIbHO KOMMEPYECKON OpraHu3alliM, HE SBIIAIOLICICS TOCYyAapCTBEHHBIM WU
MYHHULIMIAJIbHBIM  NPEANPUATUEM, YTLOJOBHOE IPECIEIOBAHUE OCYLIECTBISAETCA IO
3asIBJICHUIO 3TOW OpraHU3alluy WU C €€ COTJIacHsl.

Ommbka mepBas: B YK BkitoueHa mpolieccyanbHass HOpMa O TIOPSIKE YTOJOBHOTO
npecnenoBanus. PazpaboTunku npoekToB YK TIIaTeIbHO BBIBEPSUTM COJEp)KAaHHE HOPM Ha
NpeAMET YTrOoJOBHOTO IMpaBa. JTo mpumedanue coznano koumsuio ¢ YIIK. Tlocnegnuit
TPaJUIIMOHHO TTOAPA3ICISeT YTOJOBHEIE JeNia TI0 MOPSIKY UX BO3OYXKACHUS HA MyOIUYHEIE,
yacTHbIe, yacTHO-yOmunble. B cr. 20 VIIK ct. 201-204 YK He mpemycmoTpensl. Bumy
Hamnuud B YK mpumeuwanus Ne2 B VIIK Obuta BBeneHa cT. 23, KoTopas mpu
BOCIIPOM3BOJCTBE IIpUMEYaHMs «cjerka» ero wusMeHwia. YK roBoputr o 3asdBiieHUU
opranusanuu uim ¢ ee coracus, YIIK — o 3asBiaeHun pykoBoauTess JaHHOW OpraHu3aiun
mm ¢ ero cornmacus. Crates 23 YIIK Bomia B koimm3uio He Tolibko ¢ YK, HO n ¢ 'K P®.
«BpIcIIM OpraHOM YIIpaBJICHUs aKIIMOHEPHBIM 00IIecTBOM, — rmacuT 4. 1 cr. 103 TK, —
ABIsieTcss olmiee coOpaHMe aKIMOHEepoB». VICHIOTHUTENbHBIM OpraH MOXET OBITh

KOJUIETMAJIbHBIM (IIpaBJIeHUE, JUPEKUMs) U (WIM) €IUHOJUYHBIM (AUPEKTOp, TeHEepabHbIN

18 Cm.: Tionun B. Opranusanus SKCTpeMHCTCKOTo coobiecTsa / Yronosroe npaso. 2006. Ne 3. C. 52.



TUPEKTOD).

Ommbka BTopas: B YK Her HM OJHOW HOPMBI, KOTOpas NpeaycMaTpuBajia Obl
OTBETCTBEHHOCTh JESHHS, HE o0iagaroniero OOMIECTBEHHOW OMAacHOCThIO, T.€. HE
NPUYMHAIONIETO BpeA JHYHOCTH, OOIIecTBY, rocynapctBy. He cymiecTByeT B peabHOM
HKOHOMHYECKOW CHCTEME TaKMX KOMMEPUYECKHX OpraHM3alui, KOTOpbIE MPUYNHSIN OBl Bpe/
WCKITIOUMUTEIILHO €i1 06e3 yepoa /11 B3auMOICUCTBYIOIINX ¢ HEH APYTUX OpraHU3aIui.

B nocranoBnennn KoncrurymuonHoro Cyna P® or 24 mrons 2005 r. mpaBWIBHO
OTMeUaoch: «BBeJeHNe 3aKOHOM YTOJIOBHOM OTBETCTBEHHOCTH 3a TO WM HHOE JESHUE
ABJISIETCS. CBUJIETEJILCTBOM JTOCTHXKEHHUSI UM TAaKOI'O YPOBHS OOIIECTBEHHOH OMACHOCTH, MpU
KOTOPOM Il BOCCTAHOBJICHMSI HApYIICHHBIX OOILECTBEHHBIX OTHOIICHUH TpedyeTcs
UCIIONb30BAaHUE TOCYJAPCTBEHHBIX CHJI U CPENCTB... PEIICHHUE BOMPOCOB O BO30YKIECHUU
YTOJIOBHOTO JI€Nla U €r0 JaJbHEHIIEM JBUKEHHUM, a TAK)KE O IMPEKPALIEHUH YTOJIOBHOIO JENa
WIM YTOJIOBHOTO TPECIIEOBaHMSI HE 3aBUCUT OT BOJIEU3BSABIIECHUS MOTEPIEBILIET0 — OHO
MpeonpeeNseTcss UCKIIOUUTEILHO 00IIECTBEHHBIMU UHTEpECaMH, KOHKPETHU3UPYEMbIMH Ha
OCHOBE TPeOOBaHHiT 3aKOHA 1 (PAKTHYECKUX OOCTOATEIBCTB Aeman .

Ommbka TpeThs: KoM3HoHHOCTh mpuMedanuit Ne 2 u 3 cr. 201 VK. Ilpumeuanue Ne 2
JIOTIyCKAaeT HE CYIIECTBYIOIIUNA B 3KOHOMHUKO-NPABOBOM MNPAKTHKE BPE] HMCKIIOUUTEIHHO
OJHON KoMMepueckoil opranuzamnuu. [Ipumeuyanue xe Ne 3 mpaBUIIbHO YCTaHABIMUBAET, YTO
€CJIM JIesTHUE IO CTaThsM TJI. 23 MPUYMHUIIO Bpea MHTEpecaM JAPYTuX OpraHu3aluil, a Takxke
UHTEpecaM TpaxkJIaH, OOIIECTBY WM TOCYyAapCTBY, YrOJOBHOE TpecieoBaHUE
OCYILIECTBIISIETCSI HA OOLIMX OCHOBaHUAX. Bce 0e3 MCKIIIOYeHMs TPECTYIUICHUS Takoil Bpen
IPUYUHSIOT.

Konnu3noHHOCTh Ha3BaHHBIX MNpuMedaHuid K cT. 201 pazpemaercs Mno MNpPUHIUIIAM
3aKOHHOCTM M paBeHcTBa cT.8 u 14 VK. HesaBucumo oT Kakux-mu0o 3asiBICHHM
«PYKOBOJUTEIS», Ha OOLIMX OCHOBAaHMSX COCTaB MPECTYIUICHUS HAIMLO, €CIH B JCSHUSIX

COJIepKaTCsl BCE MPU3HAKH, ONMMCaHHbIe B HOpMax 1. 23 VK.
WTak, MOXXHO clienaTh BHIBOJIBIL:

1. ITpn KOIIM3MAX MEXIYHAPOAHO-IIPABOBBIX M BHYTPEHHUX HOPM 00 OTBETCTBEHHOCTH 32
npecTyIuieHuss KBanudukauus npousBoautcs no YK P®, kyna npomxHsl ObITh B
00513aTEIbHOM TOPAIKE HMIIJIEMEHTUPOBAHbl PAaTU(PHUIUPOBAHHBIE MEXKIYHAPOJHBIE aKTHI.
BpeMeHHO 10 3TOro MOTYyT HENOCPEICTBEHHO HMPHUMEHATHCS T€ HOPMBI MEXIyHapOAHOIO
YTOJIOBHOTO MpaBa, KOTOPHIE CMSTYarOT M YCTPAHSIOT YTOJIOBHYIO OTBETCTBEHHOCTh B

COOTBETCTBUM C TMpaBWJIOM 00 O0OpaTHOW CuiIe YTOJOBHOTO 3aKOHa, C MPUHLIUIAMU

169 Poccuiickast razera. 2005. 8 HrOs.



CIPaBEIJIMBOCTU U TYMaHU3Ma;

2. Kommzun mexnay Konctutyuuein u YK paspemarorcs aHaiorudyHo. BepXoBeHCTBO U
HETMOCPEACTBEHHOCTh €€ JehcTBus 3aduxcupoBanbl B 4.4 cT. 15 OcHOBHOro 3akoHa.
[Mockonbky HOpMBI OCHOBHOTO 3aKOHa HOCAT OOIIMH XapakTep, UX YCTAHOBJICHUS TOXKe
JIOJDKHBI OBITH BHECeHBI B YK B MHCTHTYTax W CTAaThsAX JJS KBaTH(HUKAIWW MPECTYIUICHUH.
KoHcTtuTynust ompenenseT NPUHIUOBL yrOJOBHOTO IIpaBa, HAMNPABICHUS YTrOJOBHOMN
MOJINTUKY, TpaBa TPa)kaaH, KOTOPbIE NOJKHBI 3alIUIIATBCS TOCYIapCTBOM IOCPEACTBOM
paBa, B TOM YMCJIE YrOJIOBHOrO. EcTecTBEHHBIE, HEOTHEMJIEMBIE, AHHBIE YEIOBEKY OT
pOXIeHMs IpaBa, 3anucaHHele B paszene II KoHcrurynuu, paBHBIM JOCTYI TpakIaH K
paBOCyIMI0, periaameHTupyembiii ri. 7 «CyneOHas BiIacTb», 0a3UpPyIOT COOTBETCTBYIOILIUE
YTOJIOBHO-TIPABOBBIC 3aIIPEThI /-

3. Kommmsuu mexty Hopmamu OOmieit 1 OcoOeHHO yacTeld pa3periaioTcst B oIb3y HOPM
OO6meii yactu YK;

4. Kommusum BHyTpu HOpM OOmeir u BHyTpu HOpM Ocobennoit dacreir Komekca
pa3pemaTcs COTJacHO MPHUHIMIYY T'yMaHW3Ma KBaJdu(HUKaIUeil Mo MeHee CTpPOrod Hopme
VK;

5. Kommsun mexny YK m VIIK paspemarorcs mo npeaMeTy peryJMpoBaHUs B
COOTBETCTBUU C JUAJICKTHUKON B3aUMOJCUCTBHUS cojaepxkaHuii u (opmbl. Bce acmekThb
KBaJIM(UKALIMY MTPECTYIUICHUNH — MpPEeIMET YTOJIOBHOIO MIPaBa;

6. Komnu3zun YTOJMOBHOrO M APYrMX KOJEKCOB TAKKE MPEOAOJEBAIOTCSA IO MPEAMETY
perynupoBanus. Ecin YK orcTymaer oT mpHHATHIX B Ipyrux 0a30BBIX KOJEKCaX MOHSITHH,
HQJJICKUT B TNPUMEYAHMUSIX K COOTBETCTBYIOLUIMM HOpMaMm CJeJaThb COOTBETCTBYIOLIYIO

OTOBOPKY.

170 KOHCTHTYIIMOHHBIE OCHOBBI YTOIOBHOTO TIpaBa. Marepuansl 1 Bcepoccuifckoro KoHrpecca TIo

YTOJIOBHOMY TIpaBy, ocBsmieHHoro 10-meturo YronoBHoro xonekca Poccniickoit @eneparun. M., 2006.
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KBAJTMOUKALINA
COCTABOB MNPECTYMNJIEHUN
C OUEHOYHbLIMU MNMPU3HAKAMUA

[ 0 yrensHOMYy Becy ko Bcem KBaTH(pUKAIMOHHBIM OLIHOKAM TIEPBEHCTBYET, KAK OTMEYAIOCh,

omMOKa OLIEHOYHBIX MPU3HAKOB COCTABOB MpeCTyIUIeHUH. VccnenoBarenn Ha3bIBalOT LUQPHI
or 30 g0 60% wu Gomee'’'. CrTomp 3HAYMTENBHBIE pazbpoC B IMOACUETAX OOBACHACTCS
pasiuuusAMM B TOHMMaHMM OLIEHOYHBIX IPU3HAKOB. OTO MOATBEP)KAACTCA pe3ysibTaTaMu
orpoca 180 Hay4HBIX paOOTHUKOB, MpenojaBaTesed By30B M IMPAKTUKOB, HMPOBEJEHHOIO MO
ankere H.A. Jlonamenko u E.B. Ko63eBoit B 2001 1. Kpome TOro, pazHsTcs €IUHUIIBI
U3MEPEHUS OLEHOYHBIX MPU3HAKOB: TOJBKO B JUCIO3MLMAX, B AUCIO3UIMIX M CAHKIUAX, B
HOpMax 00 OCBOOOXJIEHMH OT YIOJIOBHOM OTBETCTBEHHOCTHM M HakazaHusa. He pasmuuarorcs
YacTO TaKXKe YCJIOBHble M Oe3yCJOBHbIC OLIEHOYHBbIE NMpH3HaKu. [l 1enel KBamu(UKaLuu
noTpedyeTcsi aHajlu3 OLEHOUYHBIX MPU3HAKOB TOJBKO COCTaBOB, 3a()UKCUPOBAHHBIX B
nucno3unusx Hopm YK.

JIOKTpUHANbHBIE TOJKOBAaHWS OIICHOYHBIX NPU3HAKOB €AWHBI B TIPU3HAHUU WX
8apUAMUBHOCTU, HEKOHKPEMUSUPOBAHHOCMU, 0000WEHHOCMU, 3A8UCUMOCIIU OM CUMYayuu
COBEpULICHUS] MPECTyIUIeHUsA. Pa3HOUTEHUS COCTOAT B OLIEHKE pOJIM MPaBOCO3HAHMS
ClefoBaTeNl U CYyJbU, C OJHOM CTOPOHBI, M BOJM 3aKOHOJATENss — C JApPYrod, Ipu
KBaTM()UKAIIMY COCTABOB MPECTYIUICHUH C OLIEHOYHBIMH NPH3HAKAMH.

[To pamaeiM  E.B. KoG3eBoil, ynenpHBI Bec crTareii ¢ OLEHOYHBIMHA TIPU3HAKAMH B
eIMHCTBEHHOM uucie — 50%, oT 1Byx 110 yeTbipex — 25%, GoJiee MATH OLIEHOYHBIX MPU3HAKOB
ykaszaHbl B 7% HopM, T.e. Bcero — 83% crareit YK. Jlaxke ¢ yderoMm TOro, 4ro B pacyeT €ro
NPUHUMAJIMCh OLICHOYHbIE MPU3HAKU HE TOJIBKO JUCHO3UIIMI, HO U CaHKLMH, TaKOE KOJIMYECTBO
HOpPM TIPE/ICTaBIIsIETCS 3aBBIICHHBIM. B CIMCOK OLIEHOUYHBIX Npu3HaKoB (cM. IIpunoxenue 1 k
ykazanHoi padote E.B. Ko03eBoii) nonano Hemanoe 4nciio TeX, OTHECEHHE KOTOPBIX K OLEHOYHBIM
criopHo. K npumepy, B MX 4MCII0 BKJIFOYEHO HACWIIME, OIIACHOE JJIS )KU3HU U 3/I0POBbs, U HACUIIUE,
HE ONAcHOE JJIsl KHU3HU U 310poBbsi. Mexay TeM YK KOHKpPETHO ONMCBIBAaeT 3TH IPU3HAKU B
cr. 111, 112, 115, 116. ComHUTENBHA OIEHOYHOCTh TPU3HAKA «KPYMHBIA yIiepO», Korga B
OOMNBIIMHCTBE ciTy4yaeB, ocodeHHo 1o pedopme YK ot § nexabps 2003 r., pa3Meps! OOJIBIIMHCTBA

N3 HUX KOHKPCTU3UPOBAHBI B MPUMCUYAHUAX K CTAThAM.

"1 Cm. mogpo6ree: Ko63esa E.B. OueHodHbIe IPU3HAKK B YTOIOBHOM 3aKkoHe. Capatos, 2004,



Ecnu noacunTarh 6€3ycIoBHO OLEHOYHBIE IPU3HAKH, TO, IO MOMM IOJICYETaM, X HE Ooiiee
Tpex JecsaTKoB. CieayeT OTMETUTh, YTO NMPUBBIYHAS JUIS TOJKOBAaHUS OLEHOYHBIX MPU3HAKOB
dpaza «B 3aBHUCUMOCTH OT OOCTOSITEIBCTB Jena» mpuoOpena B Poccun yHUKaNbHYIO
3HaYUMOCTb. Tonbko B XX B. COLMAIbHO-)KOHOMHYECKUE M IOJUTHUYECKUE PEKUMBI
M3MEHSUIMCh TI0 MEHBIIEH Mepe ImATh pa3. «KOoHKpeTHbIe 0OCTOATENBCTBA Jeiay OKa3aliCh
CBS3aHHBIMH CO CMEHOW TOJUTHKO-dKOHOMHUYECKUX Qopmaruii. PecraBpamust B 1990 rr.
KanmuTanu3Ma  oO0ycloBWJIa  JEKPUMHMHAIM3ALMI0  CIEKYJSIIMM W KOMMEpPYECKOTo
NOCPEIHUYECTBA, CIeNaB UX JerajabHbiM OuszHecoMm. KieBera m ockopOnenuss B CMU cramm
HOPMOH «CBOOOJIBI CIIOBA», «YEPHBIM Muap» — Oe3HaKa3aHHBIM BMEIIATEIbCTBOM B YaCTHYIO
KU3Hb. PBIHOK CEKCyaJbHBIX YCIYyT BBUIMJICS B MOpHOrpaduio, TOMOCEKCyallu3M H
MPOCTUTYLIHIO.

Ctporo roBops, Kax/jasi yroJoBHO-IIPaBOBasi HOpMa MOXET MOTPeO0BaTh KOHKPETH3AINH B
HEOOBIUHBIX YCJIOBUSX COBEpIIEHHUS MpecTyIUIeHHs. B HuX npeacTaBieHa TUNHYHAS
dbopMyIIMpoBKa yCpEeTHEHHOW OOIIECTBEHHON OMACHOCTH IEsHHs, MO3TOMY Ha MPAKTHKE
BO3HHMKAaeT HEOOXOOUMOCTb  MHTepmpeTanuu. MmmrocTpanueii  MOXET — HOCTYXKUTh
«KJIACCHUYECKOe» 0e30IleHO4YHOe TpecTyIuieHne — yowuiictBo. Yacts 1 ct. 105 YK rnacur:
«...yOMHCTBO, TO €CThb YMBILIUICHHOE IPUYMHEHUE CMEPTH JApYyromMy ueioBeky». JIBa
pU3HAKa — «CMEPTh» U «UEeJOBEK» MOTYT B HETHIMYHBIX Cllydasx yOuiicTBa moTpeboBaTh
TOJIKOBaHUs. MIHTEepIIpeTUpy€eMble NPU MPABONPUMEHEHNN NPU3HAKN COCTABOB, HA KOTOPHIE B
KOHKPETHOW CHUTyallil HENb3s OTBETHTh HAa BOIPOC, KaK 3TO ObIBa€T NMPU KOHKPETHBIX
NpU3HAKaxX «Ja» WM «HeT» U tertium non datum («TpeTbero He AaHO»), OTHIOAb HE
OLICHOYHBI.

Tak, B Teuenue 2002—-2006 rr. Mexay CAEIOBATEIIMU W TPAHCIUIAHTOJOraMu MOCKBBI
MIPOJIOJKAIACh JUCKYCCHsS OTHOCUTEIBHO MOMEHTA HACTYIIEHUS CMEpPTH MalMEHTa, KOrja
IIPABOMEPHO HU3BATUE €r0 OpraHa B KadecTBe JoHOpckoro. Ilo nemy Bpaueil, kak paHee
O0TMEYaJIoCh, OBIIIO BO30YXKICHO YTOJIOBHOE JIEJI0 O MPHUTOTOBICHHH K YOMICTBY B CBSI3U C
TEM, YTO OHHM M3BSUIM MOYKY Yy JKMBOIO 4YeloBeKa. JIMIIb TpeTUil onpaBIaTeabHbI PUTOBOP
MOCTaBUJ TOYKY B 3TOM PE30HAHCHOM yTOJIOBHOM JIETIE.

®. DHrenbe ele B MO3aMpoluIoM BeKe OTMedal ImpolieMy, HaJl KOTOpOM AaBHO ObIOTCA
IOPUCTBI, OTTPAHUYEHUS JAETOyOuicTBa OT abOpTa, KOI/la HYXHO ONpPENEIUTh, YEIOBEK YiKe
€CTh, UJIU €T0 HET, a €CTh IUIOJ, XOTs MPU3HAKKW KPUMUHAILHOTO ab0opTa HE OLIEHOYHBIE.

CocTtaB kpaxxu cOopMyITUPOBaH, Ka3aaoch Obl, MPEJeIbHO KOHKPETHO: «TailHOe XUIICHHE
Yy)Oro wuMyInecTBa». Ilpu HecTaHIApTHOW CHTyallud €€ COBEpLICHHS NOoTpedyeTcs
TOJIKOBAaHUE TPAKTUYECKU BceX cioB. «TailtHoe» — nns koro? «Uyxkoe» — a mpeaMeTsl

coBMecTHON cobOcTtBeHHOCTH? «MIMyIEecTBO» — TPaKIAaHCKO-TIPAaBOBOE WM YTOJIOBHO-



MPaBOBOE COJIEPKAHME?

Tax, I1., yBuneB aBe 1yObl, KOTOpbIE CYIIMINCh Ha BEpEBKE BO JBOPE JOMa, a PSIOM
CHUJIeNia UTO-TO BsI3aBILAsl KEHIIKMHA, OBICTPO CHSUT IIyOBI U BBIHEC CO ABOpa. JKeHIMHA KpaXu
HE 3aMeTWiIa, Tak Kak Oblia ciena. KBanugukamus copesHHOro — Kpaxa WM Ipabex —
3aBUCHUT OT TOJIKOBaHMsI CJIOBa «TaiiHOe». TaillHOe MM OTKPHITOE OHO JOJKHO OBITH AJIs
BUHOBHOTrO0. Hanuio coctaB rpabexa, a He Kpasku: BOp IMoJjarai, 4To ero HUKTO He 3aMETHIL.
Ommbka B (hopMe XUIICHUS, U OHA PEIIAETCs MO0 CYOBEKTHOMY KPUTEPUIO — COICPIKAHUIO
BUHBI, MOTUBOB M Iiefieil. OHAaKO MpaBONpPUMEHHUTEIbHAS U CyAeOHas OIEHKH KOHKPETHBIX
IIPU3HAKOB COCTAaBOB B HECTAHJAPTHBIX CUTYaLUsAX HE IPEBPALIAET UX B OLIEHOYHBIE.

Uro ke Takoe OLICHOYHbIE MpPHU3HAKW YTOJIOBHOTO 3aKOHa M COCTaBOB UM
npenycMoTpeHHbIX? B Teopun pa3Opoc MHEHHH, Kak OTMEYaloch, BechbMa Beluk. KopeHb
pa3HOIJacuil B ONpEAEICHUU COOTHOIIECHUS OLIEHOK IPaBOIPUMEHUTENS] U 3aKOHOJATEIS.
Kpaiinss no3umus: oleHOUHbIE IPU3HAKU ONPEIEIIIET HE 3aKOH, a CJIEI0BATEeNId U CYJbHU IO
WX COOCTBEHHOMY IpaBoco3HaHui0. Tak, A.B. HayMOB cuuTaeT OLIEHOYHBIMH TpH3HAKAMH
«T€ TPU3HAKK COCTaBa MPECTYIUICHHUS, KOTOpPHIE OMPENENAIOTCS HE 3aKOHOM WM HHBIM
HOPMAaTHUBHO-IIPAaBOBBIM ~ aKTOM, a [PAaBOCO3HAHMEM JIMIA, KOTOPOE IPUMEHSET
COOTBETCTBYIOIIYIO ~ HOPMY, MCXOAS W3 KOHKPETHBIX  OOCTOSTENBCTB  jema» .
H.A. JlonameHko NHUIIET, YTO «OLIEHOYHAs KAaTeropusi — 3TO KaTeropus, KoTopas He
orpezensercss B YrojOBHOM 3aKOHE, W B NPUHLUIE JOMYCKAaeT pa3jMyHble BAPUAHTHI €€
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1 . .
TOJIKOBAHMSDY Teoperuk mnpaBa C.J. BunpHsHCKUH, BIepBble YNOTPEOMBILUM TEpMUH

«OLCHOYHLIC MPU3HAKW», OTHOCWJII K HHUM TC, KOTOPLIC IMPCACTABIIAOT MPABONPHUMCHUTCIIIO
«BO3MOYKHOCTh CBOOOJHOW OILIEHKH (DaKTOB C Y4E€TOM WHIWBUIYaJTBHBIX ocobeHHoCTEi .
M.U. KoBasnieB cunTan OIEHOYHBIMU AJIEMEHTAMH «IIOCTYJIATHI, TIO3BOJISIONINE TIPUBHOCHTH B
HUX Pa3HbIC Cy)K/ICHHS B 3aBUCHMOCTH OT MO3HIIMH HHTEpIpeTaTopay .

C MPUBCACHHBIMH OIPCACICHUAMNU OLCHOYHBIX TIPHU3HAKOB, KaK OINPCACIISICMBIX HE
3aKOHOM, a IPaBONPUMEHUTEIEM, COIJIacUTbCA Henb3s. OHO MPOTUBOPEUUT MPUHIUILY
3aKOHHOCTH ¢ ero TpeboBanueM «Nullum crimen sine lege», a Takke MOHATHIO MPECTYIUICHUS
C ero 00s3aTeIbHBIM CBOMCTBOM — YT'OJIOBHOM MPOTHUBOIIPABHOCTHIO. be3 yroioBHOTO 3aKoHa

HC CYHICCTBYCT HHUKAKHX, B TOM YHUCJIC OLICHOYHLIX MPU3HAKOB COCTAaBa MPCCTYIJICHUA. TaK,

"2 Haymoe A.B. TIpuMeHeHHe yro0BHO-PABOBEIX HOpM. Bosrorpaz, 1973. C. 97.

'3 Jlonawenxo HA. Eme pa3 06 OLEHOYHBIX KATEropusaX B 3aKOHOJATENBHBIX —(OPMYIHPOBKAX
MIPECTYIUICHUH B chepe IKOHOMHUYECKOH AesTensHOCTH // YTomoBHOe mpaso. 2002. Ne 2. C. 42.

" Bunvusnckuii C.H. TIpuMeHeHHe HOPM COBETCKOro mpasa // YueH. 3am. XapbKOBCKOTO IOPHIMYECKOTO
uHCTUTyTA. BEIT. 7. Xappkos, 1956. C. 13-14.

'3 Kosanes M.F. OntuManbHOe COOTHOIIEHHE (DOPMATBHOTO H ONEHOYHOTO B YTOJOBHOM 3aKOHE //



B.H. KynpsiBueB cunraer, 4ro COAEp:KaHME OLEHOYHBIX IPU3HAKOB «B 3HAYMUTEIBHOM Mepe
OTIpeIeTIIETCSl TPABOCO3ZHAHUEM IOPHCTA, TIPUMEHSIONIETO 3aK0OH, ¢ yueToM TpeboBanuii YK u
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00CTOSTEILCTB Jcia» M. BpaI/IHI/IH INpu3HaBaJl OICHOYHBIMU  TIOHATUSAMU  «HC

KOHKPETU3UPOBAHHBIE 3aKOHOJATEIEM M YTOUYHSEMbIE OPraHoOM, MPUMEHSIOIUM 3aKoH» ' .
ABTOp KaHAMJATCKOW JuccepTaniid 00 OIICHOYHBIX TMPU3HAKaX B YTOJOBHOM TIpaBe
B.B. [Iutenkunii OTHOCUT K YHCIY OIEHOYHBIX MPU3HAKOB, «KOTOPBIE TAIOT BO3MOKHOCTH
3aKOHOJATENI0 BKJIIOUUTH B OOJNACTh MPABOBOTO PETYIUPOBAHMUSA OONBIIOE KOJHYECTBO
SIBJIEHUH, IPEAMETOB, COCTOSIHUM, OTJIMYAIOIINXCS Pa3IUYHbIMU SMIIUPUUECKUMH CBOKMCTBAMM,
nu COI[Cp)KaHI/IG KOTOpBIX B 6OJIBHIHHCTB6 cnyqaeB yCTaHaBJ'II/IBaCTCﬂ C y‘IGTOM KOHerTHLIX
OOCTOSITENNLCTB  Jlela M B 3HAUUTEIBHOW CTEMEHU OMPENCNIeTCS TMPaBOCO3ZHAHHEM
MPABOMIPUMEHHUTEIIS 178,

B mpuBeneHHBIX BBICKA3bIBAHUSAX OIICHOYHBIE NMPHU3HAKU OIPENCISIOTCA TpeMs (paKTopamu
— 3aKOHOM, HpaBOCOBHaHI/ICM HpaBOHpI/IMeHI/ITeJ'IGI\/JI nu KOHerTHI)IMI/I O6CTO$IT€JII>CTBaMI/I acia.
C HMMH MOKHO COTJIACUTBCSI C OJHOM MPUHIMIHAIBHOW OTOBOPKOM: MPHOPUTET B MPU3HAHUU
TI000r0 JCSIHUS TPECTYIUICHHEM, B TOM YHCIE C OIIEHOYHBIMU 3JI€MEHTaMHM, MPHUHAJJICHKHUT
3a1<0Hy, a HE HpaBOCOBHaHI/IIO Jmn, €ro HpI/IMCHSIIOH_[I/IX, HpI/I‘-IeM HNMCHHO YI‘OJIOBHOMy 3a1<0Hy.
B 6J'IaHKCTHI)IX HOpMaX 3aKOHOAATCJIIBbCTBO WJIN ITOA3AaKOHHBIC AKThI onpenenmoT OOUH — ABa
3JIEMEHTa COCTaBa MPECTYIUICHUS, Yallle MpeaMeT — OpYy)KUe, HAPKOTHUYECKUE CPEICTBA U TIP.
Bce ocranbHble 2MeMEHTHI M HMX TPU3HAKA (HOPMYJIMPYET YTOJIOBHBIM 3aKOH, (DUKCHUPYS
COOCTBEHHBIE KPIMUHO- U COCTaBOOOpa3yrolye Npu3Haku. B cBa3u ¢ 3TuM Bps 11 000CHOBAHBI
YIBEPXKACHUA, YTO IIPU3HAKU COCTABOB IIPECTYIUICHUS TEPSAIOT CBOIO OLIEHOYHOCTH, €CIIM HX
OTpeseNiieT aKkT JPYyrod oTpaciu IpaBa. IJTO OJIAHKETHBIE, a HE OICHOYHBIC MPHU3HAKU.
E.B. KoG3eBa u psa Apyrux aBTOPOB MPABMIIBHO CUUTAIOT, YTO OIICHOYHBIC TPU3HAKHA HE MOTYT
ONpENeNsaTh KPUMUHATU3AIUI0 W JEKPUMHHAIM3AIMIO JISTHUH, JO0aBII0 — TaKke
pasrpaHUYEHHE IIPECTYIUICHUN U IPOCTYIIKOB.

HccnemoBaTeny OLIEGHOYHBIX MPU3HAKOB CIPABEIUBO MPU3HAIOT 0000ujeHHbll XapaKTep
X 3aKOHOAATEIBHOIO ONUCaHUA. Takoil NpueM 3aKOHOJATENbHOW TEXHHKU IO3BOJISET
OTpa3uTh 3HAYUTEIbHYIO BapUATUBHOCTH OIICHOYHBIX NPU3HAKOB, YTO OTIMYAET HX OT

OMUCAaHUsA HC OLICHOYHLIX, KOHKPCTHBIX IMPU3HAKOB COCTABOB.

Hanpumep, A.A. ManmuHOBCKUH OTMEYaeT, YTO OLIEHOYHOE MOHATHE — 3TO «000O0IIeHne

Cosetckoe rocyaapctso u npaso. 1973. Ne 11. C. 70.
176 Kyopsieyes B.H. O6mas Teopus kanmuduKamuy npectymieHuii. M., 1999.
""" Bpaiinun .M. YTONOBHbII 3aK0H U ero npuMeHerue. M., 1967. C. 63.
178 Iumeyxuii B.B. KoHkpeTnsaius OLEHOYHBIX MMPHU3HAKOB YTOJIOBHOTO 3akoHopaatenbcTBa // CoBeTckas

rocturmst. 1991, Ne 2. C. 12.



SBJICHUSI W  TPOIECCOB  TPAaBOBOM  JCHWCTBHTENHLHOCTH, KoTopas (ukcupyercss B
3aKOHOJATEIbCTBE IOCPEJICTBOM yKa3aHHs HaumbOosnee OOMIMX TNPU3HAKOB SIBICHUS WU
nporecca. Crneuududeckue, 4acTHbIE MPU3HAKA OLEHOYHOTO TMOHSTHA B 3aKOHOAATEILCTBE
OTCYTCTBYIOT U BBISBIISIOTCS KaK IOCPEACTBOM TOJIKOBAHUS MPABOBOW HOPMBI, TaK M IIyTEM
pa3IMYHOTO pPOAA PA3BICHEHWA W YTOYHCHW, J/JaBaeMbIX CyACOHOW TPAaKTUKOH W
T0/I3aKOHHBIMH aKTaMID» ' .

Takum 06pa3oM, OLIEHOYHBIE MPU3HAKK JTUCIO3HIINI YTOIOBHO-IIPABOBBIX HOPM U OIMCAHHBIX B
HHUX COCTaBOB COJZIEPXKAT MAKCUMAJIbHO OOOOIIEHHYIO XapaKTEPUCTHUKY SJIEMEHTOB M IIPU3HAKOB
COCTaBOB TIPECTYIUICHWI, HE NOAMAIOIIMXCA omnucaHuo U Qopmammzauuu B YK BBUIy uHX
CUTYallMOHHOM BapHaTUBHOCTH. OHU KOHKPETH3UPYIOTCS O(UIMATBLHO MPaBONPUMEHUTEIHLHBIM
160 Heo(UIIMATBHO TOKTPUHATIGHBIM TOJIKOBAHHEM.

VYTONOBHBINA 3aKOH OIpPEIETSIET BCETJa Xapakmep 0OujecmeeHHol OnacHOCmu, KadecTBo,
cofepkaHue JAesHuA. TakoBOM 3aBHCHUT OT OOBEKTa MPECTYIUIEHHS — POJIOBOTO, BHIOBOTO,
HEMOCPEACTBEHHOTO, COACpX)aHUs Bpenaa, (opmbl BHHBI, COCTABOOOPA3yIOMIMX CIOCOOOB.
CmeneHb 0buecmeeHHol onacHocmu NESTHUS KaK KOJIWYECTBEHHOE CBOMCTBO, B3BEIIMBACTCH,
ecnm OHa He (OPMYJIMpPYeTCsl NMPaBONPUMEHHUTETEM, HE BBIXOJS 3a Tpelesibl XapakTepa
OOIIIECTBEHHOH OINMACHOCTH JESIHUSI C YYeTOM KOHKPETHBIX, aKTyaJbHbIX B JIAHHBIA TEPHO.
MecTa U BpeMeHH oOcToATenbcTB jena. CreneHb OOIIECTBEHHOW ONACHOCTH 3aBHCHUT OT
BEIMYMHBI yIIepOa, CTENeHW BUHBI, HU3MEHHOCTH MOTHBAllMH, BPEIOHOCHOCTH crocola
COBEpILICHUS] TPECTYIUICHUS, B YaCTHOCTU C HCIOJb30BAHUEM CIY>KEOHBIX IMOJHOMOYUN W
oOMaHa. 3a WCKIIIOYEHHWEM CTENEeHM BHUHBI U HU3MEHHOCTH MOTHBOB BCE IEpPEUMCIICHHBIC
NpU3HAKH, KaK TpaBwio, copmynupoBansl B O6meit n Ocodennoit gactsax YK. TonkoBaremsm
HAJI0 JIMIIb UX TMPAaBWIBHO NMPUMEHATH, MOATOMY JJIsi CBOOOMHOW (UMTall «IPOU3BOIBHOI)
UHTEPIpETAlUK 0 MPABOCO3HAHMIO (YUTall «CYyOBEKTUBHOMY YCMOTPEHHIO») OCTAeTCS HE
HAMHOTO OOJbIlIE MBICTUTEIBHON PAaOOTHI, YeM MpPU TOJKOBAHUH KOHKPETHBIX MPU3HAKOB
coctaBoB. OTCIO/Ia CTaBUTh aKIEHT B MOHUMAHUH OICHOYHBIX MPU3HAKOB HA MPABOCO3HAHHUU
MPAaBONPUMEHHUTENS TPEICTABIAETCS HEOOOCHOBAaHHBIM, a IPH COBPEMEHHOM COCTOSIHUU
3aKOHHOCTH B POCCHIICKOM MPABOCYANU €III€ ¥ BECbMa PUCKOBAHHBIM.

KOpuanueckas nuteparypa mpeajaraeéT HeMajao BHIOB KBaIW(UKAIMIA OINEHOYHBIX
NPU3HAKOB TI0 PA3IUYHBIM KpUTepHusaM. s neneil kBannukauyn nMeeT 3HaUYCHHE MPEexKIe
BCETO JIEIICHUE WX Ha cobcmeenHo (aOCOMIOTHO) M omHocumenvbHo (YCIOBHO) OIICHOYHBIE

180
IIPU3HAKU . HepBLIe HC MOT'yT OBITh Q)OpMaHHSOBaHBI, OIMMCAHBI ITOCPEACTBOM YKA3aHUSA Ha

' Manunosckuii A.A. OueHOYHblE TOHATHS B  3aKOHOJATENLCTBE // 3aKOHOTBOpYECKAsT TEXHHKA
coBpemenHoM Poccuu: coctosiame, mpobiemsl, coBepmieHcTBoBanne. H. Hosropom, 2001. T. 1. C. 268.

180 Tam xe.



pasMepsl ymiepba, crocod u T.1. BTopbie MoryT OBITh 3akoHOAaTenaeM (HOpMaTU30BaHBI H
OMMCaHbl. JTO OTHOCHUTCS, HAllpUMEpP, K XApaKTEPUCTUKE «KPYIHOTO», «CYLIECTBEHHOIO»,
«3HAYUTETBHOrO» MarepuanbHoro ymepba. Pedpopma VYK or 8 mekabps 2003 .
dopmanuzoBana MaTepHaIbHBIN yuiepOd B 1esioM psae HOpM. OICHOYHBIE NMPU3HAKU THIIA
«HECYACTHBIE CIIy4aW C JIOAbMH» 3aMEHEHbl KOHKPETHBIM OIMCaHUEM Yyiiepda B BUIE
MIPUYMHEHUS TSHDKKOTO BpeAa 3740pPOBBI0. DTO OTHOCHUTCS U K NMpU3HAKy Hacwius. Ero Hemb3s
OPUYUCISTh K OICHOYHBIM MpU3HAKAM, €CIHM JaeTcsl 3aKOHOAaTeNbHas paciiu(poBKa BHUIA
HACWINA: «HACWUJIUE, HE OMACHOE JUISl )KU3HU U 30POBbsD), «HACUIIME, ONACHOE JUISl )KU3HU U
310poBbs». Eciin ynorpebiieH 6e3 yTouHeHus] 0000MIEHHBI TEPMUH «HACUIIHE), TO €ro HAI0
TOJIKOBATh, OTIIPABIISAACH OT KATETOPHUH MPECTYIUICHMS], KOTOPOE COBEPIIAETCS C HACUIIUEM.

Lenplif psAg  OLEHOYHBIX MPU3HAKOB PACTOJIKOBAH IOCTAHOBJIEHUsMU IlneHymoB
Bepxosnoro Cyna P®. X MOKHO BBIAEIUTH B TPYIIY 3aKOHOAATEIBHO OLIEHOUYHBIX (HENb3s
OMKCATh), HO MPAKTUUYECKU U TEOPETUUECKH JOCTATOYHO KOHKPETU3UPOBAHHBIX U IOTOMY I10
CyIIECTBY BO MHOTOM YTPAaTHUBIIMX NPHU3HAKH OLEHOYHBIX. DTO OTHOCHUTCS, HAlpuMep, K
TaKUM MPU3HAKaM, KaK «0co0ast JKeCTOKOCThy» youiicTBa (1. «a» 4. 2 cT. 105), «olrieonacHsIi
crocooy (M. «c» 4. 2 cr. 105), «xynuranckue moodyxaenus» (4. 2 cr. 115)

OrneHOYHBIE NTPU3HAKU TUIA «HUHBIE», «JIPYTHE», «TAKKE», KOTOPhIE 3aMBIKAIOT NEPEUCHb
pEeIMEeTOB, NEHCTBUI, CIOCOOOB M T.I. B JUCHO3MIMIX Psiia HOPM, OTHOCSTCS K YCIOBHO
OIIeHOYHbIM. OHHM TOJIJAOTCS JOCTATOYHO BHATHOMY JIMHIBUCTHYECKOMY, JIOTUYECKOMY M
CUCTEMHOMY TOJIKOBaHMIO. BaXHO mnpu 53TOM HE BBIXOAUTH 33 PAMKU KaTErOpUHU
COOTBETCTBYIOIIETO TMPECTYIUICHUS] M XapakTepa OOIIECTBEHHOH omacHOCTH JAesHus. Tak,
[Mnenym BC P® B IloctranoBnenuu ot 15 utonsa 2006 r. Ne 14 «O cyneOHON MpakTHKE MO
JienaM O TMPECTYIUIEHUSIX, CBA3AHHBIX C HAPKOTUYECKMMH CPEACTBAMHU, MCUXOTPOIHBIMU,
CUWJIBHOACHCTBYIOIIUMHU M SJOBUTHIMU BEIIECTBAMU» OOCTOSTENHHO HCTOIKOBAN «HHBIE
TSDKKUE TIOCIICJICTBUS CKJIOHGHHUs K MOTpeOIeHUI0 Ha3BaHHBIX BemecTB (4. 3 cT. 230). «llox
UHBIMU TSDKKUMU TOCJEICTBUSMU CIIEAYEeT NMOHMMAaTh CaMOyOMICTBO WJIM TOKYILIECHHE Ha
caMOoyOMiIICTBa TNOTEPHEBIIETO, Pa3BUTHE y HEr0 HAPKOTHUECKON 3aBUCUMOCTH, TSKEIO0E
3a00JIeBaHNE, CBSI3AHHOE C MOTpPeOJICHHEM HApKOTUYECKUX CPEICTB WM ICHUXOTPOIHBIX
BEIIECTB, 3apakenue BUY-ungexuueii u Ty

K rpynme a0GCoOiIOTHO OLIEHOYHBIX OTHOCSTCS OLIEHOYHBIE TPWU3HAKH, CBSI3aHHBIC, Kak
MpaBUjIO, C MOPAJIBHBIM yIiepOoM u MyOJWYHOW HPABCTBEHHOCTHIO. Hambombinyro
CIOKHOCTh B 3TUX CIydasX MPEJICTaBIsAECT OLIEHKAa COLHUAIBbHO-3THUYECKUX LEHHOCTEH,
MPUYUHAIOLIUX TICUXOJIOTHYECKUNA, MOpajbHbId Bpea. Takoil Bpel HEBO3MOXXHO OLEHUTH B

KOHKPETHO HU3MEpSIEMBIX €IMHHUIAX, IO0J00HO Bpely MaTrepualbHOMY (B pyOssix) wiu



¢usndeckoMy (CTemeHb yTpaThl 370pOBbsi). OAHAKO KOJWYECTBEHHOE BBIPAKEHUE HMEET
BCSIKUHM BpeJl M0 JUANICKTHKE B3aUMOJIEHCTBHA KauecTBa U KonuuecTBa. M 3Ty mpecTynieHus
U3MEPAIOTCS 10 CTENEHH OOIIEeCTBEHHOM OMACHOCTH, YacTo MpsAMO 3aBHCALICH OT
OLIGHOYHOTO KPUMHHO- U  COCTAaBOOOpa3ymoIIero MpHU3HaKa. AJBTEPHATUBHOCTH U
OTHOCHUTEJILHOCTb OIPEJIETICHMsI CAaHKIMI BO Bcex 0e3 uckimoueHust Hopmax YK PO kak pa3 u
OTpa’KaeT MEPHOCTh OOIIECTBEHHON ONMAcCHOCTH IMPECTYMJIEHUH C OLEHOYHBIMHU COCTaBaMH.
OHM MOTYT OBITh MAJIO3HAYUTEIBHBIMH, SIBIATHCS MPOCTYNKAMH, a HE MPECTYIUICHUSIMH.

JlnanekTrka B3aMMO3aBUCHMOCTH KauecTBa M KOJIMYECTBAa JIOOBIX KaTeropuii, B
JNEHUCTBUTENBHOCTH, CTaBUT IOl COMHEHME JEJIEHME OLEHOYHBIX IPU3HAKOB Ha
KAUeCTBEHHbIC, KOJTMYCCTBEHHBIC M cMemaHHpie'>. OHH Bce 10 3aKOHAM JMATCKTHKH
OKa3bIBAIOTCS «CMELIaHHbIMM». OOIIecCTBEHHass OMNACHOCTh BCEX NPECTYIUIGHUH HMeeT
XapakTep U CTENeHH (CM., HalpumMmep, CT. 15 — 0 KaTeropusaiuu npecTymieHui, cr. 60 — o6
o0LIMX Hayajax Ha3HA4YEHUs HaKa3aHUs, aIbTEPHATUBHOCTb U OTHOCUTEIBLHOCTH IO pasMepy
caHkiuii). IIpyn TONKOBaHMM OLEHOYHBIX MPU3HAKOB, KaK Obl HU OBUIO 3TO CJI0XHO, HAJ0
CTPEMHUTbCS K YCTAaHOBJECHHIO CTENEHU OOILIECTBEHHOW ONAacHOCTH B PAMKax XapakTepa
OO0IIeCTBEHHOH OMacHOCTH. be3yClIOBHO OlIeHOYHBbIE NMPU3HAKU MPECTYIUICHUH dYalle BCEro
CBSI3aHBI C HPABCTBEHHBIMH M COIMAIBHO-KYJIBTYPHBIMH LIEHHOCTsIMH. Hanpuwmep, B cocTaBax
youmiicTBa  omneHo4Hbl  «adPexT»,  «OCKOpOJICHHWE»,  «aMOpajbHbIE  JEHCTBUSY,
«TICUXOTPaBMUPYIOIAsl CUTyalUs», «aMOpajbHOE IOBEICHUE». B cocraBe yMBIIUIEHHOIO
NPUYMHEHUS TSHKKOTO Bpesa 310poBbio (cT. 111) oneHoueH mpusHak «obe3o0paxkuBanue». B
cOCTaBe MPUYMHEHUS TSHKKOTO BpeJa 310pOBbI0 B cocTossHUM addekTa (cT. 113) oreHouHbIH
npu3Hak  «adext». OIeHOYHB MOTHUBBI «HAIIMOHAJIBHOM, pACOBOHM, PEITUTHO3HON
HEHABUCTH WM Bpax/pl, B KieBeTe (CT. 129) — «4ecTb U JOCTOMHCTBO», «IOJPHIBAIOIINE
penyTauuioy»; «ockopoiaerue» (cr. 130), «4ecTb M TOCTOMHCTBOY», «HEHNPWIMYHAs (Gopmay.
Taxoke OIEHOYHBI «pa3BpaTHble nedcTBuA» (CT. 135), «mopHorpadus» «mopHorpadudeckue
maTepuanbby (ct. 242, 242"); wkecTokoe obpareHue ¢ JKUBOTHBIMEY (cT. 245) u ap.'™

Ecnmu 00bequMHUTH NpUBEJECHHbIE W HHBbIE A0COJIOTHO OIICHOYHBbIE MPHU3HAKH, TO HUX

OKakeTcs, Ha MO# B3rsia, He Ooinee 20-25. TakoBbl amMOpallbHOCTh, 00€300pakUBaHUE,

181 Poccuiickas razera. 2006. 28 HioHs.

182 Cwm.: Ko6sesa E.B. Yka3. cou. C.98-101; ITumeyxuii B.B. OLeHOYHBIE TPH3HAKH YrOJOBHOTO 3aKOHA
(cymrHOCTb, (DYHKIMH, IEPCIIEKTHBBI HCIIOJIb30BaHUs B 3aKOHOAaTeIbCTBE): Yuebd. nmocodue. KpacHospek, 1993.
C. 20-22.

183 E.B. Ko63eBa OTHOCHT K OLEHOYHBIM B 3TOil HOPME «(HU3MYECKHE CTPAJAaHMS» M IICHXHUECKHE
crpananus» (Ykaz. cod. C. 191), uTo COMHUTENBHO. 3aKOHOJATENb Jall OIEHKY MCTSA3aHWIO, YKa3aB, YTO OHU
OPUYUHSIIOT (DU3UYCCKYI0 M TCHXHYECKYHO OOJIb, T.e. CTpaJaHus 0Oe3 MPU3HAKOB MPUYMHEHHS TSKKOTO M

cpe;[HefI TSKCCTHU Bpeia 3J0POBbIO.



NICUXOTPaBMHPYIOIIAsi CHUTYyallusi, HEHABUCTh, BPaXKAa, YECTh, JOCTOMHCTBO, HETPHINYHAS
dbopma, pa3BpaTHbIE ACHCTBUSA, TOPHOTPAQUS, KECTOKOCTD.

Kak mpaBuiio, oHH CBsI3aHBI C IIEHHOCTSMHU OOIIECTBEHHON HPAaBCTBEHHOCTH, KOTOpasi, Kak
W3BECTHO, BEChbMa BapHaTHBHA B 3aBUCHUMOCTH OT MOPAJIM COOTBETCTBYIOIIETO OOIIECTBA B
JTAHHBIA TIEPUOJ] BPEMEHH M MECTa. 3aKOHOJATEeNb IO3TOMY HE MOXKET WX ONHCaTh WU
dopmanm3oBath. OH MokeT muddepeHITMPOBaTh, COCTaBbl ¢ TAKMMH TMPH3HAKAMHU PEAKO Ha
NpOCThIe, MPUBWICTMPOBAHHBIE M Ha KBaIH(HUIHUPOBAHHBIC, HOOABISAS CMATYAIOUINE WU
OTATYAOLINE MPU3HAKK. TeM caMbIM YTOYHSETCS CTETIEHb O0IIECTBEHHON ONACHOCTH JICSTHUS, B
TOM YHUCJIE €ro 3JIEMEHTOB C OICHOYHBIMU Tpu3Hakamu. Tak, Hampumep, B cT. 130 YK, rue
KBAJTM(PUIMPYIOIIUMH 3JIEMEHTaMHU Ha3BaHO OCKOPOJIEHHE, «cojepxkalieecs B MyOIMYHOM
BBICTYIUICHUH, MYOJMYHO JIEMOHCTPUPYIOUIEMCS MPOU3BEIACHUN WM CPEACTBaX MacCOBOM
uHpopmarmmy. XOTs, Ka3auoch Obl, Ha TEPBBIA B3I, KaKUM 00pa3oM BBICKa3bIBAaHMS
HenpuwiIngHOH ¢opmbl MoryT momacth B CMU winm myOnMyHO JEMOHCTPHPOBATHCS?
[TpaBunamu myOnaMKalKuy OPeayCMOTPEHO B TAKUX CIy4asX MpuOeraTh K OTTOUYMSM, a 110 pajro
U TENEBUICHUIO TNYIIUTh CIIEIHATbHBIM 3BYKOM. B cOBeTCKMil mepuoa, Korjaa cyliecTBoBaia
IIEH3ypa, TAKOTO HE JIOMyCKaJIoCch. B HacTosee BpemMsi pyraTeiabcTBa U OCKOPOJICHHS 3Bydar
Jake W C TPUOYHBI OTIENBHBIX MapiaMeHTOB. JlOCTaTOYHO O3HAKOMHUTHCSI C JTUCKYCCHEH B
napiameHTe P® o A0mMyCcTUMOCTH B pyCCKOM SI3bIKE YHOTPEOIECHUSI HEHOPMATUBHOM JIEKCUKHU
IpU NPUHATHH 3aKOHA O PYCCKOM SI3BIKE.

[IpaBuia TONKOBaHUS TAKOTO POJa COLIMATBLHO-HPABCTBEHHBIX OLEHOYHBIX MPHU3HAKOB HE
BBINAJA€T B LIEJIOM M3 NPUEMOB MHTEPIIPETALMH YTrOJOBHO-IPABOBBIX HOPM, crenuduka
3aKJII0YAETCs B aKIIEHTE Ha TPAaMMAaTUYECKHE, COITMATIbHBIC, STHUECKUE BBl TOJTKOBAHWS.

[Tockonpky xapakTep OOLIECTBEHHOW ONACHOCTU JI€SHHUS, B TOM YHUCJIE M DJIEMEHTOB C
OLICHOYHBIMH TPHU3HAKAMU, OMpPEENIeTCS 3aKOHOATENeM MO0 00bEeKTaM, T.€. COIUAIbHBIMU
[IEHHOCTSIMU B BUJI€ MHTEPECOB JINYHOCTH, OOIIECTBA U TOCYNAPCTBA, IOCTOIBKY nepgoe, uTo
HA/JISKUT CHENaTh TMPH BBHIOOPE KBAIM(UKAIMOHHOW HOPMBI, 3TO ONPEACIHTH POJOBOM,
BUJIOBOM M HEMOCPEACTBEHHBIN 00bexkmbl MpecTyIuleHns. YecTb M JTOCTOMHCTBO SIBIISIFOTCS
O00BEKTOM TICUXMYECKOTO CaMOCO3HAaHHUSl JIMYHOCTH U €ro OOIIECTBEHHOW 3HAYUMOCTH.
«/lenoBast pemyTtanus» — TPOPECCUOHATBHBIN aBTOPUTET pPAOOTHUKA JIIOOOW Ccdepsl
nestedbHOCTH. OOBEKT OCKOPOJICHUS! M KIIEBETHI B MPECTYIUICHUSIX MPOTHUB JTMYHOCTH €IUH.
O0BekT ockopbsenus B Apyrux rmaBax YK yxke uaoi. CocrtaB 1o cT. 319 — 310 «1mmyOmmyaHoe
OCKOpOJIeHHE TpEACTaBUTENS BIACTH MPU HCIOTHEHUH UM CBOUX JOJKHOCTHBIX
0053aHHOCTEH MJIM B CBS3M C UX HCIOJHEHHEM». Bo3HHKaeT Bompoc, Mpu KBaTU(PHUKAIUNA
TpeOyercss nM HenpwindHas (opMa Kak B OCKOPOJEHHMH JIMYHOCTH, a HE TPEICTABHTEIS

Brnactu? Ilonararo, oTBET AOMKEH OBITH OTpHUIATENBHBIM. HemocpeacTBEHHBIM OOBEKTOM



3/1€Ch BBICTYNIA€T HOpMajbHasl AEATEIbHOCTh OPraHOB BJIACTH, IpPEJIOJAraromias JIeIOBYIO
peryTanuo NpeACcTaBUTENs BIACTH.

[TpusHak «HenmpuiInMuHOM (POpPMBI» B COCTaBE OCKOpPOIEHUS Henb3sl (HopMann30BaTh WU
omucath. B Poccun 1990 rr. cymiecTBeHHO W3MEHWIACh MyOJMuYHAas HPaBCTBEHHOCTh. OO0
TOM MOXXHO CYJUTh IO MyOJUKaLWsSM, B TOM YHCJIE€ U JOKTOpOB HayK. OJuUH U3 YIEHOB
AKazeMuu COBPEMEHHOM cloBecHOCTH A. Mapogel, Hanmpumep OmyOJUKOBal APOTHUKO-
nopHorpadudeckyto kaury «Muxaunn JlepmonToB. Tonbko amns B3pOCJ'ILIX>>184.

Oco0eHHOCTh PYCCKOW MaTepHOM OpaHM TakoBa, YTO OHAa OPHEHTHUPOBAHA Ha CJIOBO
«MaTb», a HE Ha IMOTEpIEeBUIEr0, a 3TO CO3/1aeT OIpPEAEICHHbIE CII0KHOCTH IpHU
KBATH(UKAMK OCKOpOieHus. TpyaHOCTh BO3HHMKAaeT W TpH (UKCHPOBAHUHM TaKOTO
OCKOpOJIeHUS B TPUTOBOpPE, TaK KaK OCKOPOUTENbHBIE CIIOBA HEAOMYCTHUMO MPHUBOIUTH
JIOCJIOBHO U MpeJylaraTb BOCIIPOU3BOIUTH X IIPU JONIPOCAX.

B 3T0i1 CBSI3M MOKHO NMPUBECTU MPUMEP O CIYLUIAaHUM YTOJOBHOTO jeja 00 OCKOpOJIeHUU
MPEJCTaBUTENS BJIACTH, KOTOPOE paccMarpuBaioch B JIeHmHckom palicyne r. Mocksel. Ha
BOMPOC TMPEACENaTeNbCTBYIONIET0, OCKOPOWUI M MWIMIMOHEpPa MOJCYAUMBIN, MPH 3TOM
BOCTIPOM3BOJANTH CaMU OCKOPOHWTENHHBIC BBIPAKEHUS CYJl 3allPETHII, TIOTEPIIEBIINN OTBETHI:
«MeHs JIMYHO MOACYIUMBIA HE OCKOPOJISI, OH YHU3WUJI MOIO MaTh, KOTOpas JaBHO yMepia,
TaK 4TO 5 HE 3HAI0, OCKOPOWJI JIM OH MEHS KaK paOOTHUKA MUJIMLIUU WU HET».

Cnycrs aBa JIecATWIETUs Takoro poja Jeja B CcyJax IMONpPOCTy HE pPaccMaTpUBAIOTCA.
MoiHasi HerleH3ypHasi OpaHb OOpYIIMBAETCs HA TOJOBBI TPaKJaH, BXOIAIIMX B KOHTAKT C
MUWIMIHOHEpaMU. HeleH3ypHas J€KCHMKa IOBAJBbHO HCIOJB3YETCS BCEMHM OT JAETEd 110
neHcuoHepoB. Jlokrop ¢wunomornueckux Hayk T.B. AxmeroBa B JOBYyX H3JaHUAX
onyOJMKOBajla KHUTY O PYCCKOM MaTe Ha OCHOBE OyaromosiyqHo 3ammineHHod B 1970 rr.
JIOKTOPCKOM ,I[I/ICCGpTaLII/II/IISS. B ne#t npuBogutcst 5747 HEUEH3YPHBIX CIIOB U BBIPAKEHUH,
6omnee 550 o3opHBIX yacTymiek, 2500 cTUX0oB u IUTAT. B aHHOTAaMM CKa3aHO, YTO CIOBaph
IpeJHa3HayeH JUlsl IMIMPOKOro Kpyra uyuTaTeNied: IS TeX, KTO HMHTEPECyeTCsl MaTepPHBIMU
cinoBamu. [Ipodeccop ¢ MOCTOMHCTBOM aHOHCHUpOBana: «Bbl JepkuTe B pyKax TOIKOBBII
cnoBaph “Pycckuit matr”. [lomHHTE, YTO B HEM TOJILKO MaTepHbIE, MOXaOHbIe, HELIEH3YPHbBIE
cioBa. HMubix Bel He Berperute» 0. Crates 20.1 KoAIl «Menkoe —XyIHTaHCTBOY
npelycMaTpuBaeT WTpad B pazMepe OT MATH A0 15 MMUHMMaJIbHBIX pa3MEpOB OIUIATHI TPYJa
WM aIMUHUCTPATUBHBIA apecT Ha CpoK A0 15 cyTok 3a HeueH3ypHylo OpaHb B

O6H.I€CTB€HHBIX MECTax.

18 Cwm.: Ceemnosa E. Ymen catup. A Bes 6opaens peinana... // Mockosekuit komcomorert. 2005. 4 okT.
185 Cwm.: Axmemosa T.B. Tonkosblii coBaph. Pycckuit Mat. M., 1997.

186 gxmemosa T.B. Yxa3. cou. C. 1.



JIro60i1 Menkwii XyJNWraH Terepb MOXKET ONpaBAaThCS TEM, YTO YHOTpeOJsIeMble MM
pyrartenbcTBa B3sAThl U3 KHUTH «Pycckuil mMaT», U, cle1oBaTeNbHO, OHU JIETUTUMHBL. [lo Tem
K€ OCHOBAHHUSAM NPOOIEMAaTUYHON CTAaHOBUTCS KBalU(UKALMS JESHUS KaK OCKOpOJeHHeE.
OneHounas «HenmpwinyHas (QopMa» BCErAa TPAaKTOBAJIACh TEOpUEH M MPAKTHKOH Kak
matepuiHa. lIlocne wu3naHus KHWUI, MOJOOHBIX Ha3BaHHBIM (a 3TO HE €IWHCTBEHHAas
nyOJaMKausl Takoro poja), KOHKPETU3alus JAaHHOTO OLEHOYHOro MpH3HAaKa oKa3anach O[T
BompocoM. OTpeIeNIeHnIo CTeNeHH OOIECTBEHHON OMAacCHOCTU MPHU OCKOPOJIEHUH, KIIEBETE U
JPyroro MOpAJbHOTO Bpela B COCTaBaX OCKOPOJIECHUS M KJIEBEThl MoMoraeT [ pakIaHCKHii
kogekc P®, cyneOHOe W JOKTPpUHAIBHOE TOJKOBAHUE MOpPAIbHOIO Bpeda M 3aIUThI
HeMarepuanbHbIX Onar (ct. 12, 150, 151, 152 T'K), [loctanonenne Ilnenyma BepxoBHoro
Cyna P® «O HEKOTOPBIX BOMPOCAX, BO3HUKAIOUIUX MPU PACCMOTPEHUH CYJaMU JIeT O 3aIllUTe
4eCTH M JOCTOMHCTBA IPa)<IaH U OpraHmsamuii» ot 18 asrycra 1992 r.'"

['paxkmanckMit KOJAEKC OTHOCHUT K HEMaTepUalbHbIM OJiaram (T.e. MHTepechl, KoTopbie B YK
NPEJICTaBICHbl  OLEHOYHBIMM  MpPHU3HAKaMH),  JOCTOMHCTBO  JIMYHOCTH,  JIMYHYIO
HEMPUKOCHOBEHHOCTh, YECTh M J100pO€ WMs, JETOBYIO PEMyTaluio, HEMPUKOCHOBEHHOCTh
YaCTHOM JKW3HHM, JINYHYIO U ceMelHyto TaiiHy (cT. 150 I'K, B YK cr. 137 — Hapymenue
HENPUKOCHOBEHHOCTU YAacTHOM JKWM3HM, CT. 138 — HapyuieHue TallHa THEPENUCKH,
Tene(OHHBIX TMEPETrOBOPOB, IMOYTOBBIX, TelerpadHBIX WM WHBIX COOOIIeHHH, cT. 139 —
HapylI€HUE HEMPUKOCHOBEHHOCTH KWJIMIIA, CT. 155 — pasriameHne TailHbl YCHIHOBIICHUS
(ynouepenusi). Cratbst 151 T'K onpenenser wMopanbHbIi Bpen Kak (uU3HUECKHe U
HPABCTBEHHBIE CTpaJaHusl M TPAKTYEeT, YTO «IPU OIpPENEICHUH DPAa3MEPOB KOMIIEHCALIUU
MOpaJbHOIO Bpela CyJ NPUHUMAET BO BHUMAaHHE CTENEHb BHHBI HAPYLIUTENS W HHbIE
3aciay>KuBaroliue BHUMaHHS oO0ctosiTenbeTBa. Cyl OMKEH TakKe YUYUTHIBATh CTENEHb
bu3NYECKUX U HPABCTBEHHBIX CTPa/laHUM, CBSI3aHHBIX C MHIUBUAYaJIbHBIMU OCOOCHHOCTSIMU
JMIa, KOTOPOMY IIPUUUHEH BPEI».

Crenenb (U3MYECKUX M HPABCTBEHHBIX CTpaJaHUil J0KazyeMa MEAMIMHCKUMHU
MOKAa3aTesIMM O COCTOSTHUM TIOTEPIIEBIIEro, Kak M €ro WHAUBUAYaJbHbIE OCOOCHHOCTH
(ManmoneTHUH, WHBaNHI, mpecTapenbli u T.4.). CTeneHb BHUHBI CyOBEKTa MPECTYIUICHUS
YCTAHABJIMBAETCS, KaK U BO BCEX APYTHUX CIIydasiX COBEPIICHUS IIPECTYIUICHNUS.

Kak Buaum, mnpuBeIeHHbIE YTBEPXKICHHS O TOM, 4YTO HE 3aKOHOAATeNlb, a
MPABOMPUMEHHUTENH 110 CBOEMY YCMOTPEHMIO PEIIaeT BOMPOC O HAJIWYUH JHOO0 OTCYTCTBUU
OLICHOYHOTO TpPU3HAKa B COCTaBE COJAESHHOTO, HE TIOATBEPXKIAIOCS YK€ Ha YpOBHE
IPaXXAAHCKUX JEINKTOB.

OckopbrneHne W KIIEBETa COBEPIIAIOTCS HCKIIOYUTEIBHO C MpsMBIM  yMbICIoM. CJ0BO
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«B3aBCAOMO» JIOKHBIX M3MBLINUICHUAX YTOYHACT BUI IIPAMOrO yMbICia, KOTOpBIfI B YIIOKEHHUHU O
HAKa3aHUSX YTrOJIOBHBIX M MCIPABUTENBHBIX 1845 r. HazpIBasicst «mpeayMbices». OH mpeanoarai
CHEUUATBHYIO 11eJTb ¥ IOATOTOBIEHHOCTD AesHUsA. OCKOPOUTENh U KIIEBETHUK CTaBUT CBOEH IIENBIO
YHU3UTH JIMYHOCTDH B IJIa3ax O6IJ_[CCTBa U CaMOCO3HAaHUU U CaMOI'0o MOTCPIICBUICTO, YIICMUTL €TI0
YECTh U JIOCTOUHCTBO.

Ecmm ke nummo 06e3 aapeca, HO OpaHHWTCS, pacCKasbiBaeT HEOBUIMIIBI WIIM H3JIaracT
HEMpOBEpPEHHbIE (DAKTHI, a TAK)KE BBHICKA3BIBAET CBOE MHEHHE O HETATUBHBIX YepTax JTMYHOCTU
MOTCPIICBIICTO HJIK €TI0 MOBCACHHUM, IIOCTYIIKAaX, TO COCTAaBbI OCKOp6J’ICHI/ISI N KJIIEBCTHI
oTcyTCcTBYIOT. HempunuHas opma B Takux ciydasx octaetcs (GOpMOi, KOTOpast He OTpakaeT
nopoyaiiero cojaep:kanus. Hanpumep, mpopaaronryto cekcyaiabHbIE YCIYyTH JKEHIIMHY MOXHO

. 188
Ha3BaTh MPOCTUTYTKOM, a MOYKHO Ha BTOPYIO OYKBY B pyCCKOM aj(aBute

. B maHHOM citydae
HenpuwinyHas (opma amMopaibHa, HO HE KpUMHMHAIbHA. MHeHHe, yOexaeHue, XOTs U
BBICKAa3aHHOE B HEMPWIMYHOW (popMe, HE CTaHOBUTCS OCKOpOJICHHEM, MO0 LW YHW)KECHHS
YECTU U JOCTOMHCTBA HE CTABHT.

B cootBerctBum C 4. 1 cT. 10 KoHBeHIIMHU O 3amure mpaB 4yeaoBeKa U OCHOBHBIX CBOOOA
KaX/Iblii YEJIOBEK HMMEET MpaBO CBOOOIHO BBIpAXKaTh CBOE MHEHHE. DTO IMPaBO BKIIOYAET
CBOOOIYy TPHUACPKUBATHCS CBOETO MHEHHS, TONYyYaTh M PACHpPOCTPAHATH HH(OpMAIUIO U
uzaen 0e3 Kakoro-imbo BMEIIATEeNIbCTBA CO CTOPOHBI MMyOJIMYHBIX BIACTEH M HE3aBUCHMO OT
rOCyAApCTBEHHBIX TPaHMII.

Korma poccuiickoe TeIeBUACHHE IOKa3bIBAJIO JEMOHCTPAlMU IPOTECTa IPOTHUB TaK
Ha3bIBAEMON MOHETH3alMHU (3aMEeHa JIbIOT NEHCHOHEPOB Ha JCHEKHBbIE KOMIICHCAIMH), TO
YYaCTHUKHU JepiKalld TpPaHCHApaHThl ¢ 3anuchio «3ypaboB — Bop». Ilpu3HaBaTh B JaHHOM
cilydyae IMyOJMYHOE OCKOpOJIEHME MUHHUCTpa Henb3s. JIeMOHCTPAaHThI BBICKA3bIBAIM CBOE
MHeHue. OHO He ObUIO HalEJIEHO Ha JIe30pTaHU3alUIo0 I€ATEIbHOCTH MUHUCTPA.

Bepxosubiit Cyn P® B nocranosienun ot 25 mapta 2005 r. «O cynebHOI mpakTUKe IO
JieraM O 3aluTe YECTH U JOCTOMHCTBA TPaXKJaH, a TAKXKe JIEJIOBOM penyTaluu IrpaxaaH u
IOPUAMYECKUX JIMI» PAa3bsICHUII, 4YTO «CyAaM CJIENyeT pa3inudaTh HMMEIOIIHE MECTO
YTBEPKJIEHHS O (PaKTax, COOTBETCTBUE KOTOPHIX MOYKHO IPOBEPUTH, U OLIEHOYHBIE CYXICHUS,
MHEHHUS, YOeXIEHUs, KOTOpble He SBISIOTCA NPEAMETOM CYyACOHON 3aluThl B TOPSIKE
cratbk 152 ['paxpanckoro xonekca Poccuiickoit @enepanuyu, MOCKOJIbKY, SBISSACH
BBIP)KEHUEM CYOBEKTHBHOIO MHEHHUS M B3IVIAJOB OTBETYMKA, HE MOTYT ObITh IPOBEPEHBI HA
MPEIMET COOTBETCTBHUS MX JIEHCTBUTENLHOCTIN .

BepxoBupiii Cyn pexkoMeHAOBaJ CcyJaM pa3iuyaTh IOCSITaTelbCTBA Ha  4YECTbh,

188 CHOBO, KOTOPOC UMECTCA B BUNY, HC BCECr/la B UCTOPHU PYCCKOT'O IIpaBa IMPU3HABAJIOCh 6paHHLIM.
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JIOCTOMHCTBO, JIEJIOBYIO PEMyTalMI0 TOCYJApCTBEHHBIX CIIY)KAIUX WIM MOJUTUYECKUX
nesiTesiell U KPUTUKY UX JIMYHOCTHU MPU UCTIOHEHUH UMU CBOUX O(UIIMATIBHBIX TOJTHOMOYHA.
«Cypnam cnenyer UMETh B BUIY, — CKa3aHO B [locTaHOBIEHHH, — UYTO B COOTBETCTBHH CO
cTathsiMi 3 u 4 Jleknapamuu o cBoOoae MoMUTHUECKUX muckyccwit B CMU, mpunsTON
12 pepans  2004rT. wa 872 3acemanun  Komumrera MunuctpoB Cosera EBporsi,
MOJIUTHYECKHUE JEITENH, CTPEMSILIUECs 3apyduThCcsl OOLIECTBEHHHIM MHEHHMEM, TEM CaMbIM
COTJIAIIAIOTCS CTaTh 0OBEKTOM OOIECTBEHHOW MOJIUTHYECKOHN AUCKyccud v Kputuku B CMU
B OTHOIIEHUHU TOTO, KAK OHU MCIOJB3YIOT CBOU OOSI3aHHOCTH, MOCKOJBKY 3TO HEOOXOIUMO
JUTS 06ECTICUEHHST TTTACHOTO H OTBETCTBEHHOTO HCTIONHEHHS HMH CBOMX MOTHOMOYHI» ..

[Tpu xBanupuKay OLIEHOYHBIX MPU3HAKOB COLMAILHO-MOPAJIBHOIO (TOYHEE, COLUAILHO-
MICUXOJIOTMYECKOT0) Bpeaa, Koraa 3TO TpeOyeTcs, Ha3HA4YaroTCs CIEIHMalbHbIE SKCIEPTHU3BL.
Hampumep, nMHrBUCTHYECKash »SKCIEpTH3a NpU3BaHA MCCIEAOBAaTh TEKCT MUCBMEHHOIO
JOKyMEHTa WJIM YCTHOTO BBICKa3bIBaHHS B ILEJIX €r0 CMBICIOBOIO MNOHMMaHuA. Takas
JKCHepTH3a ObUla Ha3HAY€Ha MHUPOBBIM CY/AbEH MO MpochOe MOJACYAMMOro MO HallyMEBIIEMY
yroinoBHoMmy aeny o0 ockoponerun @. KupkopoBbiM sxypHanuctku WM. AposiH myOnuyHO Ha
npecc-KoHpepeHu.  JIMHrBUCTHYECKOE — HCCIEIOBAaHHE  BBICKA3bIBAHMN  IOACYIMMOTO
IIPOBOAMIOCH dKcnepramMu MHcTUTyTa pycckoro s3bika Poccuiickont Akanemuun Hayk. Ilepen
HUMH CTOSUIa 3a/laya OIpENeNUTh HAIMYMe TMPU3HAKOB OCKOPOJIEHHS B BBIPAKEHHSIX
nosicyiumoro. IIpon3HOCUTh OpaHHBIE CJIOBa Ha Cy/IeOHOM CIIyIIaHWW OBLIO, €CTECTBEHHO,
3alpelieHo, CyIbs BBIHY)KICHAa Oblla MpuOeratb MNPsSMO-TaKH K 330MOBCKOMY s3BIKY. K
NpUMepy, OIMH M3 BOMPOCOB 3Byyan Tak: «K komy, 1Mo BameMy MHEHHUIO, ObUIO OOparieHo
NPOM3HECEHHOE Ha Ipecc-KoHpepeHIMn nocieaHee cinoBo KupkopoBa u3 nstu Oyks,
HaunHatomeecs: Ha “TI”, u pudmyromeecs co caoBoMm “3Be3na’»? DUIOIOTH JTOIDKHBI ObUTH
OLICHUTB CJIOBA «CUCHKU» U «BbI U3 OABOPOTHI.

Crennanuct bapaHoB OlEHWT HHIIUICHT KaK «BsiIas mepedpaHka CynpyTroB», «CUChKI» —
IPOCTOpPEUHE, IOJBOPOTHI» — MeTadopa, «MHE IO X...» — HET HUYEro OCKOPOUTEIBHOTO.
CnoBa KupkopoBa npu3HaHbl HEBUHHOM «SI3bIKOBOM UTPOI».

OTO 3aKit0YeHUe OBUIO OCHOPEHO APYrUMH (uionoraMu. <«SI3pIkoBas Urpa» — MO HX
MHEHHIO, 3TO KaramMOyp, >KOHIJIMPOBAHUE CIIOBAMH, Yallle Bcero qoopas. OckopOieHue xe — 3To
BCErJa YTO-TO HETPUIMYHOE, 3TO HEMEeYaTHbIE ClioBa. B omnpenerseHHOM KOHTEKCTE U CIIOBO
«co0aKka» CTaHOBUTCS PYyraTeJbCTBOM. Mar k€ MOKET ObITh COBEPIIEHHO HEHTpaIbHBIM,
UCTIONB30BaThC ISl pUPMBI WK S3bIKOBOM urpbl. Y KupkopoBa Ha mpecc-KoH(epeHInu
YCIIOBUI1 JUIsl TAaKOM UTPBI HE OBLIO.

HpCIICGI[aTeJ'IB MMpaBJICHUA T'HJIbAWW JIMHTBUCTOB — 3KCICPTOB MO JOKYMCHTAIMOHHBIM U
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UHPOPMALMOHHBIM cepaM — JOKTOP (DHUIOIOTHYECKHX HAyK IMMOCYUTAN, YTO IOCKOJIBKY
9KCHEPTU3y HA3HAYMJI HE CyJ, a MOJACYAUMBIH, CyJ MOXeT He oOpamarb BHUMaHHUS Ha
3aMmevaHus cnenuanucra. Cyn ksBamuduuupoan aeidctBust @. KupkopoBa Kkak cocTas
KBaJTM(PHUIHPOBAaHHOTO ockopOseHus (4. 2 ct. 130 YK).

[IpencraBnsier MHTEpEC IUIsl OMPENENICHUS] OICHOYHOTO TPU3HAKA OCKOPOJECHHS B BHC
CHETPWINYHOUN (HOpMBI» MHEHHE afBoKaTa. «Ha Tak Ha3pIBaeMOM SI3BIKOBOM UTPE, O KOTOPOI
rOBOpUTCS B 3KcmepTusze mpodeccopa bapaHoBa, MOCTPOEHO OYE€Hb MHOIO CyAEOHBIX
nporeccoB. OCKOpOUTENbHBIE BBIPAKEHUS SKCIEPThl MPEACTABISIOT KaK pPEIJIMKH ‘B
IPOCTPAHCTBO”’, HE OTHOCSIIMECS K KOHKPETHOMY JHIy. Y Hac BeIb BOOOIIE NMPHUHSTO B
Ceplax BbIpakaThCsl, BeJIMUas Bcex 1Mo Marepu». OJTHAKO BOBCE HE 3HAUUT, YTO ITO UMEETCA
B BUIY B OYyKBaJbHOM CMBbIcIe. BOT Ha 3TOM-TO M MOXXET 3alpOCTO ChIFPaTh aJBOKAT
OTBETYMKA, U OOBUHEHHE Oyner cHiTo. Tak y Hac paboraer 3akoH. Ho ¢ Touku 3peHus
MOpAJIBHOI OCKOPOIEHHE OCTaeTCs . .

CyxneHuss 0 pyccKOM MaTe, KOrja OH IPOM3HOCUTCA O€3aJpecHO, HE HaIpaBleH Ha
YHIKEHUE YECTH U IOCTOMHCTBA KOHKPETHOM JIMUHOCTH, a IOTOMY HE SIBJISIETCS] «HETIPUIMYHOMN
dopmoit» ockopOsIeHHsI, KOHEYHO, BepHbl. HeBEepHO BUHHUTH 3aKOH B TOM, YTO OH HE MOXET
M30aBUThCS OT OLIEHOYHOCTH TIPH3HAKOB psifa COCTaBOB TpecTymuieHwid. Kak Buanm,
npodeccopa-puiIoaoru He MOryT JOTOBOPUTBCS O «HEMPUIMYHOCTH» ockopOieHus. Ilpasna,
9TO MOYEMY-TO HE MEIIAET UM IYCKaTh B LIMPOKYIO ayJUTOPUIO YUTATE]ed CIPAaBOYHUKH U
CJIOBapH MO pycCKOMy Mary. M MOTOM HEJOrMYHO BBOAUTH KPUTEPHUIl «HEMEYaTHOE CIOBOY.
OkaspIBaeTcs elle Kak rneyatHoe. YTOJOBHBIN 3aKOH MO ONPENIENICHUIO0 HE MOXKET ONUCATh WIIH
dopMan30BaTh MO pa3Mepy 3Ty CaMyl0 «HENPWIMYHOCTHY. BMmecTe ¢ TeM, pyKOBOACTBYSCH
3aKOHOJATENbCTBOM, MPEXIE BCErO IPAXKIAHCKMM U YTOJOBHBIM, B IapaMeTpax COBPEMEHHOIO
BPEMEHH C YUYETOM CETOAHSIIHET0 MEHTAIUTETAa POCCHSH, IPAaBOIPUMEHHUTENb JOCTATOYHO YETKO
MOXET KOHKPETH3HPOBATh OSTOT M TMOJOOHBIC COIHATBbHO-TIICUXOJIOTHYECKUE OLICHOYHbIC
TIPU3HAKH.

Eme Oomnpiime TpyAHOCTH BbI3bIBAET KBAJIM(UKAIUSA OLIEHOYHBIX HPU3HAKOB HJCHHO-
TMOJMTHYECKOro XapakTepa. Hampumep, «Bpax/aa U HeHaBHCTH» 110 cT. 281" u 282. Haubonee
aKTyaJbHOM OKa3ajJach KOHKPETH3allUsl BpPaXIbl M HEHAaBUCTU 10 HAIMOHAJIBHOU
npuHaiexkHoctd. B Poccum  npokuBaer 140 HauMoHaNbHOCTEM, OAHAaKO  CT. 282
NPUMEHSETCs, KaK MPaBUIIO, 3a aHTUCEMUTCKUE BBICKA3bIBaHUA. VICIIONIHEHBI PUTOBOPHI B
OTHOILLICHUH HECKOJBKUX PEAAKTOPOB MECTHBIX Ia3eT 3a BO30Y)KICHHE BPAXKABI K €BPESIM.
OnavH U3 OCYXXICHHBIX Ha JBa roja JHUIIECHUS CBOOOJBI 32 aHTUCEMUTCKHE BBICKA3bIBAHUS

ObUT HalleH BCKOpE TOBEUICHHBIM B MecTe OTObIBaHMsA HakazaHus. C kceHopoOueid,



0€3yCclI0BHO, HAJI0 PEIIUTENBHO U IOCJIEN0BATENbHO OOPOTHCS, CTPOro cOOJIt0/1as MPUHIUI
paBeHCTBa BCeX Imepel 3akoHOM. HO yrojnoBHeIMM JIM  pENpecCHs MU, €CIH  HE
c(hOopMyIUPOBAHBI JIEHCTBUTEIBHO OOIIECTBEHHO OMACHBIE COCTaBOOOpa3yIOUINe MPU3HAKU?
JloCTaTo4HO JM CYMTATh TAaKOBBIMU MPU3HAKU «ITyOJHMYHOCTH» M «ucmonb3oBanue CMWNy,
KOTOpele TpeaxycMoTpeHbl B 4.1 c¢r.282 VYK? TIloka kceHO)OOCKHE MOTHBBI HE
OOBEKTUBUPOBAIUCH, B TMPUTOTOBIIEHWH, TOKYIIEHWH, OKOHYEHHOM  KOHKPETHOM
NPECTYIUIGHUH, COyYacTUs B HHX, HaKasblBaTh 3a KCEHO(OOCKHME MOTHUBBI, XOTs OBl U
nyOJIMYHO BBIp@KEHHBIC, 3HAUYUT OTCTYIUTH OT MPHUHIIMIIOB 3aKOHHOCTH O HEHAKa3yeMOCTH
MHEHUH 1 yOSXKICHHIA U PABCHCTBA 3aIIUTHI HHTEPECOB BCEX HAIIMH M STHUYCCKUX TPYIIII.

Tak, onuH u3 nenytatoB ['ocymbl TpeThEro CO3bIBa, BBICTyNas Ha MUTHHre B MocCkBe,
yHnoTpeOua BBIpAKEHUE <OKUAB». HeMeieHHO B MpOKypaTypy TMONIIM 3asBICHUS C
TpeOOBaHUEM TPUBIIEYH JEMyTaTa K YTOJOBHOW OTBETCTBEHHOCTH 32 Pa3KUTaHUE BPAXKIBI K
eBpessiM 1o 4. 1 cr. 282. HampacHo nemyTaT JOKa3bIBaj, YTO CJIOBO «KHI JIUTEPATypHOE,
cceutancs Ha cioapu U A.C. [lymikuna; y Hero 0bUd 00JIbIINE HEMTPUATHOCTH.

A BOT apyroil mpuMep HE COCTOSIBIIETOCS OOBHHHUTEIBHOTO MPUTOBOPA B OTHOIICHUU
u3BecTHOro nojurosiora B.M. HoBogsopckoii. B 00BUHUTENTFHOM 3aKIIIOYEHNUHN €if BMEHSIIOCH
B BUHY B030yxzaeHrne B CMMU Bpaxknbl U HEHaBUCTH B OTHOIICHHUU PYCCKOTO HACEJICHHS,
npoxkuBaromniero B [lpubantuke. B razere «HoBbwiii B3rmsim»y Obuia OmyOJWKOBaHA CTAaThs
B.1. HoBogBopckoit «He otrmagum Hame TpaBO HAJIEBO», B KOTOPOW OOBUHsAEMas
YMBIILIEHHO YHMKaJjla HallMOHAJIbHBIE YECTh U JIOCTOMHCTBO PYCCKOro HacesieHus JlaTBuu u
OCTOHUHU, [IOKa3blBaJIa HMX HHTEIUIEKTYaJbHYI0 HEMOJHOLIEHHOCTh 10 HAaIMOHAIBHOMY
MpPU3HAKY, HANpPUMEpP, YTO PYCCKUX «...HENIb3s C TpaBaMU IIyCKaTh B E€BPOIMEHUCKYIO
IMBHIM3AIHIO. VIX TTOOKIIH y TAPAIIH U MPaBIIBHO CACTATI .

B 0oOBUHUTENHFHOM 3aKIIOYEHHH OTMEYANIOCh, UTO «BO BCEX MaTepHasax, MOATOTOBICHHBIX
u noanucanHelx, B.W. HoBoxgsopckas, ommupasch Ha TEHIECHLUHMO3HOCTb, ITOATACOBAaHHBIE
(bakThl M U3MBIILIICHHUST 00 00pa3e )KU3HH, HCTOPUICCKON POJIH, KYJIBTYpe, HpaBaX U OObIYasIx
JIML] PYCCKOM HAIIMOHAJILHOCTH, IMyTeM HEOOOCHOBAHHBIX BBIBOJOB M JIOXKHBIX JIOTHYECKHX
MOCBUIOK, YMBILIUIEHHO BO3JECWCTBOBAJIa Ha IO3HABATEJIbHBIA KOMIIOHEHT COLUAIbHBIX
YCTaHOBOK IIMPOKOM ayJUTOPUU U HA 3TOM OCHOBE, BIIMSAS HA €€ 3MOILMOHAIbHO-OLIEHOYHbIE
OTHOIIICHUS K TIpoOJieMaM MEKHAIIMOHAIBHBIX OTHOIICHUH, (opMHpoBalia HETaTHBHOE
OTHOUIEHUE K TIpaKJaHaM pPYCCKOW HalWW M €€ MPEACTABUTENSAM, IPOMAraHIUupPys HX
HEMOJIHOLEHHOCTh 0 MPU3HAKY OTHOILIEHUs K HAIlMOHAJbHOW MPUHAJIC)KHOCTH, YHUXKAS UX

HAallUOHAJIBHBIC YCCTb ©W AOOCTOMHCTBO, MLCIICHAIIPABICHHO Bo36y>1<na;1 MCKAYHApOAHYIO
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BpPaXIy U PO3Hb, CIIOCOOCTBYS YXYALIECHHIO MEKHAIIMOHAIbHBIX OTHOLIEHWH Ha BHYTPHU- U
MEXKTOCYAAPCTBEHHBIX YPOBHSIX.

Takum oOpa3om, B.M. HoBomBopckoli  BMEHSJIOCH  COBEPIICHHUE  MPECTYIUICHUS,
npeaycMoTperHoro 4. 1 cr. 74 YK PCOCP (ubine u. 1 cr. 282 VK PO. — H.K.)'”.

Ilo neny Ha3sHAYaIMCh COLMAIBHO-IICUXOJIOTMYECKAs U COLMOJIOrMYecKas 3KCnepTussl. B
3aKIIOYEHUN TepBoM askcneptu3bl 00 ouepke B.W. HoBomBopckoir «Poccust  Ne 6»
TOBOPHWJIOCH, YTO TJIaBHAs MBICIb OYEpKa COCTOsUIa B TOM, 4TO Poccus m pycckuil Hapon
YeTblpe BEKa >KUBYT B COOTBETCTBHM C 3aKOHOMEPHOCTSMHU IICHXHYECKOTO 3a00JIeBaHMS
MaHHAKaJIbHO-JEIPECCUBHOTO IICHX03a, KOTOPOE CTAN0 «HALMOHAIBHBIM XapakTepom». B
COLIMAJIbHO-TICUXOJIOTMYECKOM IIJIAHE MAaHUAKaJIbHO-ICTIPECCUBHBIC IIPU3HAKU BBIPAYKAIOTCS B
TOM, SIKOOBI, YTO HApOJ MEepe] CHJIBHOW BIACTHIO BBHIMOIHSAET POJIb «IPE3PEHHBIX paboBy», a
nepea crnaboil mpeBpamaeTcs B «pa3Hy3/JaHHBIX aHAPXUCTOB, Pa300HHHKOB, BOPOB...)».
CornacHo 3TON «KOHILENIIMKU» Ha MPOTSKEHUU BCEHl MCTOPUM PYCCKHMI Hapo] BOEBal, JIUIIb
BBIpaXkasi «HE3I0POBYIO arpeCCUI0 MaHUAKAJIay.

W3 3akimroueHusl COLMOIONMYECKON IKCIEpPTHU3bl ciefoBano, uto HoBogBopckas B craThe
«He oTmagum Halle paBo HaAJIEBO» IMUIIET O PYCCKHUX, KaK O «KAJIKHX, HECOCTOATEIbHBIX B
JYXOBHOM CMBICJIE, TPYCJIUBBIX ... CIIAT y Mapalld U HUKAKUX IIpaB HE JKEJaroT... IPaBo —
9TO MOHATHE >IUTapHOE. Tak 4YTO MM Tl TBapb ApOKalias, WIX Tbl NPaBO HMMECHIb...
I'pask[aHCKHE IPaBa CYLIECTBYIOT [JIs JTFO/EH IPOCBEIIECHHBIX, 61aTOBOCITUTAHHBIXY .

Mocropeya, paccMaTpuBasi Jel0 1O MEpBOM WHCTAHIUHM, BBIHEC OOBUHMTEIbHBIN
IpUroBop. BrelmecTosnumii cya 1eno IpekpaTuil 3a OTCYTCTBUEM COCTaBa IPECTYIUICHUS.
Kakoif IMEHHO 3JIEMEHT COCTaBa B IEUCTBUSX OCYX IECHHONW OTCYTCTBOBAJI, HE YKa3bIBaJIOCh.

OOBHUHHTENIbHOE 3aKIIOUEHWEe W OOBMHHTENBHBIM MpuroBop Mocropcyaa mo aeny
HoBoaBopckoit ABASIOT co00i MpuMep MPaBUIIbHOM KBaNIM(UKALMU OLIEHOYHBIX NMPU3HAKOB
no 4.1 cr. 282. JloBo#bl OTCYTCTBHS COCTaBa IPECTYIUIEHUS HAXOAUM Yy PYKOBOAMUTENEH
Pycckoro IIEH-Ilentpa m Komwurera 3amuThl KypHaIMCTOB. «MBI cuUMTaeM, 4TO JEI0
HoBoxBopckoit — ouepenHol MpPOOHBIH KaMeHb B TONBITKE HACTYTUICHHWS HAI[MOHAJ-
OoJbILIEBM3Ma U KOMMYHHUCTOB Ha MHTEJUIMICHIINIO, KOTOpasi HE MOXKET IpeACTaBUTh cedst 0e3
npaBa Ha caMoOBbIpakeHHE. Mbl TpeOyeM HEMEIJICHHOTO NpPEeKpalleHuss YTroJIOBHOTO
npecnenoBanus Banepun HoBonBopckoil M BO30yKI€HHUS YTOJIOBHOTO Ji€jia MPOTUB TEX JIULI,
KTO TMOCATHYJ HA OCHOBHBIC IpaBa denoBeKa»' . MexIy TeM «CaMOBBIPAKEHHE», KOTOPOE

COJIEPKUT COCTaB TMpecTyruieHus mo cr.282 VYK, moanexutr HakazaHuio. MoriHeiiee
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JaBJICHUE Ha CyJ, OpraHu3zoBaHHoe mpoonurapxuueckumu CMMU, coxepxut cocras
IPECTYIUIEHUS] «BMEIIATEICTBO B KAaKOH Obl TO HU OBbLIO (OopMe B JEATEIBHOCTb CyJa»
(nakazanue 1o 4. 1 c1. 294 YK 1o aByx neTt, o 4. 3 — [0 4eThIpex JIeT JHUIIEHUsI CBOOOIbI),
NPUBEIH K OUYEBUIHOM KBATU(UKAIIMOHHON OUIHOKE MO JAETy O MPECTYIJICHUU C OL[CHOYHBIMU
UJI€0JI0r0-MIOJUTUIECKUMHU NTPU3HAKAMH.

TpynHocTu ¢ kBanuduUKanuen ColManbHO-KYJIbTYPHBIX OLIEHOYHBIX MPHU3HAKOB BO3HUKAIOT
no jaenam o nopHorpapuu. Onucate win GpopMann3oBaTh NpU3HakU HopHorpaduu B YK u
Jake B TOJ3AaKOHHBIX aKTaX HEBO3MOXHO W3-3a €€ CyryOoi OIICHOYHOCTH, CBSI3aHHOM C
JYXOBHBIM 3/I0pOBbEM OOILIECTBA B COOTBETCTBYIOLIWI INepHoa BpeMeHU. Tak HazpiBaeMas
MHUpPOBasi CEKCyalibHas peBotonud, Hayatas B 1960 rr. u mpoaosskaronascs MoHbIHE, B KOPHE
U3MEHWIA B3IJIABI JIIOJICH, OCOOEHHO MOJOABIX, Ha JOMYCTUMOCTh IOpHOrpaduu Ha
teneBuneHuy, B Marepuere 1 CMU, moy-O6u3Hece, B CeMEHHON M JIMUHOW KHU3HU. | 'paHUIIbI
MEXJIY SpOTHKOW M THOpHOrpadueil Kak HHUKOI/Ia OKAa3alHuCh PAa3MbITHIMHU, MOSBUICS Jake
TEPMHH «3POTUYECKAsi TIOPHOrpa(us».

Couumonoruyeckass ciyk6a u3 Romir Monitoring u3yyalu MHEHUE pPOCCUSH 00
OTpaHUYEHUH TENIENIOKa3a SPOTUKU U TMOpHOrpadguu. TpeTh ONpOIIECHHBIX YTBEPKAAIH, YTO
NPUCYTCTBYIONIAs HA POCCHHCKUX SKpaHaX dPOTHKA JIETKa M CTETHYHA JINOO ee BOOOIIE HET.
Eme Tpers ONpOIIEHHBIX IOCUUTANA, YTO HPOTHKA HA DHKpaHaX HAIIUX TEJIEBU30POB
HACTOJIBKO Tpy0a M KECTKa, YTO TPAaHUUIUT ¢ ropHoTpadueit. Kaxaplii 4eTBepThIil pOCCUSTHUH
HoJjarai, 4To HaM MOKa3bIBalOT HPOTUKY C 3JI€MEHTaMU NOpHOTrpaduH.

JlornyHBI M OXHIA€Mbl CIEIYIOUIHE pe3yJabTaThl: MYXXKYMHBI 0ojiee CKIOHHBI BUJEThH
ACTETUKY B JEMOHCTPUPYEMBIX 3POTUUECKHUX CLEHAX, MXCHIIUHBI OIpPENENIOT HMX Kak
nopHorpaguto. C BO3pacTOM OINpPOIIEHHBIE BCE OOJIbIIE CKIOHHBI OLIEHUBATH 3POTHUKY Kak
nopHorpaguto (27% poccusH MEHCHOHHOTO BO3pacTa 3asBWJIM, 4TO Ha Hamem 1B spoTtuku
HEeT, a JHUIIb cIutomHas nopHorpadus). [lonoBuHa pecrionaenToB ot 18 no 24 net monarainwy,
YTO KOJMYECTBO M KAa4yEeCTBO APOTHKH OOJee 4eM JOMyCTHMO, JApYras IMOJOBHHA MOJOABIX
cunTana nxaye '’

JU11 1OCTOBEPHOCTH OIpoca CIeI0BAJI0 BHAYale YETKO ONPEAEIUTh Pa3Iuune 3POTUKU U
nopHorpadun. OZHAKO 3TOTO CIAENaHO HE ObUTO BBHIY OOBEKTHUBHBIX TPYIHOCTEH B OLIEHKE
ATUX OLIEHOYHBIX MOHATUH. CMelleHne 3poTUKU ¢ MOopHOorpadueld B MpaBONpPUMEHUTEIBHON
MPaKTUKE BEACT K KBATM(PUKAIIMOHHBIM OIIIHOKaM.

VYronoBHblil kogekc PD ymoTtpebnser aBa OMM3KHMX, HO HE COBMAJAIONIIUX OLIEHOYHBIX

HOHATHSL — «ICUCTBUS CeKCyalbHOro xapakrepa» (ct. 132, 133, 134) u «mopHorpadus»

196 Cekc BMecTO BOMHBI. K OPOTHUKC Ha 3KpPAHC TCICBUIACHUA Ooitee TCPHUMBI, YE€EM K CLCHAM HaCWJIUA /!
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(cT. 242, 242").

CekcyanbHble OTHOIICHHS — CHHOHHUM IIOJIOBBIX OTHOIIEHWM, CBSI3aHHBIX C ITOJIOBBIMH
akTamu B Jt000i gopme. Ctatbs 132 momypackpblBaeT UX COACPKAHUE Yepe3 MYKEII0KCTBO
U JIECOUSHCTBO, MPUPABHUBAsA K HUM HHBIC, T€ CXOIHbIE C HUMHU JCHUCTBHS CEKCyaJIbHOTO
xapakrtepa. KpuMuHO- # cOCTaBOOOPa3yIOUIMMH TPU3HAKAMH BCEX JEHCTBHI CEKCYaIbHOTO
XapakTepa BBICTYNAIOT HACWJIME WIHM yrpo3a HACWIMA JUOO UCIOIb30BaHUE OECHOMOIIHOTO
cocTosiHUsL motepreBuiel (morepresuiero). CekcyanbHble AEUCTBHS 0€3 3THUX IMPHU3HAKOB
COCTaBOB IPECTYIJICHUS HE 00pa3yIoT.

[TopHOTpadusi OT TPEUECKOTO  «IPOCTUTYLHUS», «pa3Bpar» H  «HU300paKCHHE).
[IpocTuTynuss — 3TO OKa3aHUE CEKCyalbHBIX YCIyI 32 MaTE€pHaJbHOE BO3HarpaxiacHue. B
cilydasix U300pakeHus ee B BUJIE pa3BpaTHOTO, LIMHUYHOTO, BYJIb[ApPHO-HATYPATUCTUUECKOTO,
BBI3BIBAIOIIETO MMOXOTIMBBIE HHCTHHKTHI, 00pa3yeTcsi cCoCTaB MOpHOrpaduu.

[TopHorpadus He MokeT ObITh 3aKOHHOM, Kak 3amucaHo B cT. 242 YK P®. 3akoHonarens
norycTiil siBHYI0 ommoOKy. B YK 1960 1. ciioBo «He3akoHHas» OTCyTCTBOBano. OOOCHOBAaHHO
HeT ero u B cT.242' «/3roToBieHHe M 0GOPOT MATEPUATOB MM IPEIMETOB C
HOpHOrpaUUECKUMU N300pKEHUSIMA HECOBEPIICHHOIICTHUX». MOXKHO JIMIIb COXKaJeTh, YTO
pedopmoii ot 8 mekabpst 2003 r. Ne 162-®3 ona He ObUIa WCHpaBiieHa. BeposTHOCTH
KBaIM(PUKALIMOHHBIX OMIMOOK, KOT/Ia CIIEICTBHIO U Cyly NPEIJIaracTcsl pa3indarh «3aKOHHYIO»
U «HE3aKOHHYIO» IOpHOrpa(uio, MOpHOrpaguio OT 3POTHKH, CYIIECTBEHHO BO3PACTAET.
CMmemmBath MOpHOrpadui0 ¢ CeKCyalbHbIMH JAEHCTBUSAMH 0€3 KPUMHMHOOOPA3yIOIINX
IPU3HAKOB U C DPOTUKOM, 3HAUYUT CMEIINBATh MPECTYIUIEHUS M HEMPECTYIUIEHUS. DpOoTHKaA (OT
rped. «1oboBb», Oora ar00BU Ipoca, oT puMmckoro Amyp (Kymumon)) mpeacrasisier coOoi
n300pakeHNE YEJI0BEUECKOro Tejla U €CTECTBEHHOI'0 MOJIOBOTO akTa 0e3 JIEMEHTOB I[MHU3MA,
BYJIBI'APHOCTH, TOXOTIMBOCTH, OHA BO3ACHCTBYET Ha IT03HABATEIbHBIE U JCTETUYECKHE YyBCTBA
YyeloBeKa.

He wuckmioueHo, 4YTO Ha 3aKOHOJATENbHBIM  «JISI» TOBIMSUIO HEKPUTHUYECKOE,
MexaHndeckoe neperHeceHue B YK P® yronoBHbIx 3akoHOB U cyaeOHOU mpaktuku CIIIA.
Takue nmopHorpaguueckue npousBeneHus 3amuineHsl [lepsoil nmompaBkoit k Koncturyuun
CIIA, rapantupytomeil cBo0oay ciaoBa U meyaTH. VX MpOM3BOACTBO M paclpoCTpaHEHHE
MOKET OrpaHMuYMBaTLCSA, HO HE 3ampeniarbcs. B 3TOM uX oTiMuuMe OT HENPUCTOMHBIX
IPOM3BEAECHUH, KOTOPbIE MOTYT 3alpeIaThCsl PEILIEHUSIMU CYI0B JHOO 0 3aKOHY.

OTnuune HENpPUCTOWHBIX MPOU3BEACHUN OT NOPHOTpapHUUEcCKUX IO OMNpeAeTIeHUIO
BepxoBnoro Cyna CIHA (nemo «Mwumnep npotuB mrara Kamudopuus», 1973) B Tom, uro
HoCcJeAHUE HE JOJDKHBI BO30Y)KIaThb y YMTATENsl «HU3MEHHBIX MHCTHHKTOBY», OBITH «SBHO

OCKOp6I/ITCJ'II)HBIMI/I, T.€. HC COACPKATH «OYCBHUIHBIX IIOJOBBIX AKTOB, COBCPIIAIOMIUXCSA B



HOpPMaJIbHOM WJIM U3BPALLEHHOM BUJE, (PAaKTUYECKU MPOUCXOIALUINX WM CUMYIHMPOBAHHBIXY,
a TaKkKe «MacTypOaluu, U pacyTHOM 1EMOHCTPAIIMH MTOJIOBBIX OPraHOBY.

PoccuiickoMy mpaBy He W3BECTHBI MOHATHS «HEMPHUCTONHBIX MPOU3BEIEHUI», KOTOPHIE
tonkytoTcs B CLA mmpe, uem nopuorpadus no YK P®. B npoekte @3 «O0 orpaHudeHusx
0o0opoTa NPOAYKLUMH, YCIYyT M 3PEIUIIHBIX MEPONPUSATHI CEKCyallbHOTO XapakTepa B
Poccuiickoit @eaepanumy», KOTOPBIM Jaiblle MepBOro yTeHus B ['ocayme TpeThero co3biBa HE
nomen, B ¢T. 4 «OCHOBHBIC IOHATHUS» ObLiIa MPEANPUHSATA MOMbBITKA OMPEAETUTH MPOLYKIHIO
«CEKCyalTbHOTO XapakTepa» M «IopHorpaduyeckue» Marepuanbl Wik npeamertsl. IlepBeie
TOJIKOBAJIUCh KaK «YIOBJIETBOPAIOLINE TOTPEOHOCTH, CBA3aHHBIE C CEKCYaIbHBIM BIICUEHHUEM,
3a UCKJIIOYEHHEM JIEKapCTBEHHBIX CPEJICTB M U3JETUIl MEIUIIMHCKOTO Ha3HaueHus». Bropoie
KaK 0COOBIA BUJA MPOAYKIIMU CEKCYaTbHOTO XapaKTepa, OCHOBHBIM COJEP>KaHHUEM KOTOPOTO
ABISICTCS  JIETaJlbHOE  M300paKeHHE  aHATOMHYECKUX U (MIM)  (U3HOIIOTHYECKUX
NOJIPOOHOCTEN CEKCyallbHBIX AEMCTBUIMA.

Kak HeTrpynHO 3aMeTuTh, NPUBEIACHHOE IIOHSATHE PpACKphIBAJIOCh B TIPOEKTE KpanHe
HeynauHo. «IlogpoOHOCTH, CBSI3aHHBIE C CEKCyalbHBIMU BJICUCHHSIMU» E€CTECTBEHHBI IS
YeJloBeKa, U3JIeTHs, UX M300pakaloline, MoJIe3Hbl WM CEeKCyallbHO HEUTpalbHBI. «JleTambHoe
n300pakeHNE aHATOMMYECKMX WM (DU3MOJIOTUYECKUX MOTPeOHOCTE B  CEKCyalbHBIX
BJICUCHMSIX)» HE HECeT B ce0e MPHU3HAKOB KPUMHMHAIBHOCTH WM MpaBoHApyIIUTeIbcTBa. Hara
sKcnepTHas rpymnna npu Komurere mo 3akoHOAaTenbcTBY ['OCIyMBl TPETHETO CO3bIBA MPOEKT
3a0pakoBana. Takas ke cyap0a MOCTUTIIA MPOEKT O JOMOIHEHHH CT. 242 cloBaMU «a paBHO
OpraHu3anusi M MPOBEACHUE 3PEIUILHBIX MEPONPHUITUN CEKCYaJbHOIO Xapakrepa ¢
OCYILIECTBJIICHUEM TIOJIOBBIX CHOILIEHUID. JIEHCTBHS CEKCyallbHOIO XapakTepa HeE SBISIOTCS
nopHorpadueii.

BBuny oTcyTCcTBHS MPHU3HAKOB AHTHUCOIMAIBHOCTH MPOIYKIIUH SPOTUYECKOTO XapakTepa
OpEACTaBsIeTCs  HEYJAaYHbIM  3aKOH, TNPUHATBIA  3aKOHOJATENBHBIM  CcOOpaHHeM
Kpacuonmapckoro kpast 20 utorst 1995 r. «O06 oxpaHe 00IIECTBEHHOW HPAaBCTBEHHOCTH». Ero
4.3 cT.5 3ampemaer Kak aJMHUHUCTPATUBHOE IIPaBOHApYIIEHUE pacIpOCTpaHEHUE U
MPOU3BOJICTBO MPOAYKIIMUA SPOTHUYECKOTO XapaKTepa, KOTOPOE B LIETIOM WJIM CUCTEMAaTUYECKU
BO30YKIAIOT MHTEpeC K cekcy. Bo3OykaeHue HMHTEpeca K CEKCy 3amlpeTy He IOJUICKHT.
Hpyroe nemno ero mnopHorpadudeckue (HOPMBI, yIOBIETBOPSIONINE HE ITO3HABATEIHHBIN
UHTEpEeC, a HU3MEHHbIE, TOXOTJINBbIE HHCTUHKTBHI.

Ha mpaxTuke uMen MecTo cirydaid, Koraa poAuTeNIH psaa MOCKOBCKHX IIKOJI OOpaTUIINCh B
npoKyparypy MOCKBEI ¢ MPOChOOH 3alIUTHTh HPABCTBEHHOCTh UX JETEH, KOTOPOl HAHOCHIIU
yiepd »KcnepuMeHTaTopel OT cekcojoruu «IIporpamMmmoil cexcyaibHOro 00pa3oBaHuUs

yuamuxcs». KoHewyHo, coctaB mnopHOrpaguu 371ech OTCYTCTBYET, HO OCHOBAHMM st



IPOKYPOPCKOT0 pPEearupoBaHusl C 3alpeToOM HCIOJIb30BAaHUS TaKUX IporpaMM Ooliee 4yeMm
J0CTAaTOYHO. /I TUCHUIUIMHAPHON OTBETCTBEHHOCTH €€ COCTaBUTENIEH TOXKE.

B wusBectHom pene llpsAHMINHMKOBA, KOTOpBIM C COYYaCTHMKaMH [JeJajl BYJbIapHO-
HUHUYHBIE (oTorpadun 0OHAKEHHBIX JIIOJEH, 1a elle Ha (JOHE UCTOPUIYECKHUX U KYJIbTYPHBIX
namsaTHUKoB  Cankr-IletepOypra,  cocraB ~ H3rOTOBIEHHS M PaclpOCTPaHEHUS
HOpHOTrpaMUECKUX U3EIUI HAIULIO.

He BbI3bIBacT coMHeHM nopHorpaduueckuit xapakrep kuuru Copokuna «l omy6oe canao»
(M., 2003). B Heii TUHUYHO-OMEP3UTEILHO CO BCEMH MOIPOOHOCTSAMHU 3HATOKA OTHCAHBI
U3BpAIICHHBIE TOMOCEKCYaJbHbIE IIOJIOBbIE aKThl HM MHOro, Hu Mmaino U. Cramuna u
H. Xpymesa. [Ipokyparypa 000CHOBaHHO BO30y/IHjIa YTOJIOBHOE JIEJIO B OTHOIICHUH aBTOpa
no ct.242 YK P®. YUnensl aBmwxenus «Waymue BMmecTe» MPOBOAWIM aKIMH MPOTECTA C
coxokeHueM 5Toi kHuru. Kadenpa yromoBHoro mnpaBa u kpumuHonoruu MIY wum.
M.B. JlomoHOCOBa Ha 3aceaHMM C Y4YaCTHEM IOPUCTOB M PYKOBOIUTENIEH HAa3BAaHHOTO
JBYDKEHUS! €JMHOTJIACHO IPU3HAJIM, YTO Ha3BaHHAs KHHUra COAEP’KUT COCTaB MOpPHOrpaduu.
Takoro k¢ MHEHMs MPHUIEPKUBAIUCH ABTOPBI MCKYCCTBOBEIYECKOW 3KcnepTusbl. OnHAKO
JIABJICHUS] Ha CIIEJCTBUE CO CTOPOHBI TaK HAa3bIBAEMBIX «JIHOEPalIbHBIX» JIUTEPATOPOB H
KYPHAJIUCTOB HEe 0€3 MOAJEPKKH BBICOKONOCTABICHHBIX YMHOBHUKOB OKAa3aJUCh CTOJIb
MOIIHBIMM, YTO YTOJIOBHOE J€JI0 B OTHOWEHWH YyKpbiBiierocas B ®PPI' mopHo-nucarens
CHauajJa 3aBOJIOKMYMBAJIOCH, a 3aTeM ObUIO MPEKpaIleHO «3a OTCYTCTBUEM COCTaBa
npectyruieHus». ['pybas kBanu¢pukanuonHas ommbka OeccriopHa. EnMHCTBEHHBIH MUTIOC
YIOOMSHYTOH KHMIM B TOM, 4YTO €€ aBTOPY YJAajJoCh, HAKOHEL, PacKpbITh IIOHATHE
NOpHOTpaQuH.

I'ocogyma 4eTrBepTOro cO3bIBa HBIHE MNPEANPUHUMAET €IIE OJHY IOMNBITKY OINUCaTh B
INpUMEYaHUM K CT. 242 TOHATHE «IOpHOrpaduyeckue Marepuanbl WM OpeaMeTsl». Moxer
ObITh, paboTel COpOKHMHA MOMOTYT MM B TPYIHOH 3aKOHOJAATENbHOW padoTe 3aMEHHTH
OLICHOYHBI NpHU3HAK cocTaBa Ha HeoueHouHbId. [Ilpm »TOM mnoTpebyercs pazMexeBaTh
«B3pOCIYIO» U «IeTCKyI0 mopHorpaduto». CoctaB mocienne, BHeceHHbIM B YK pedopmoit
8 nexabps 2003 T., ycTaHABIHBACT B CT. 242': «3roTOBNEHHE, XPAHEHHE WIH MEPEMEIICHHE
yepe3 l'ocynmapcTtBeHHyro rpanuly Poccuiickont ®enepauuu B LENSX PacHpOCTPAHEHUS,
nyOJIMYHOM JEMOHCTpallMd WM pEeKIaMHpOBaHHUs JIUOO pacnpocTpaHeHHe, MyOiInyHas
JEMOHCTpalMs WM PEKIAMUPOBAHUE MATEpUAIOB WIM MPEIMETOB C MOPHOTpapUUECKUMU
U300pKEHUSIMA ~ 3aBEIOMO HECOBEPILEHHOJIETHUX, a paBHO [MPUBJICUYEHUE 3aBEAOMO
HECOBEPLICHHOJIETHUX B KaUECTBE HUCIIOJHUTENEH I y4acTHUs B 3PEIUIIHBIX MEPOIPUATHAX
NOpPHOTpadUUECKOT0 XapakTepa JIMIIOM, IOCTUTIIMM BOCEMHAIIATHIIETHETO BO3pacTta —

HaKa3bIBacTCsA JIMIICHUEM CBO6OI[BI Ha CPOK 0 MIECTHU JICT».



[TpuHSTHE NAaHHOH HOPMBI TIO3BOJWIIO OTKA3aThCsl OT KBAM(DHUKAIMH «TeI0UITHISCKON
nopHorpadguu» mo cr.242 VK, mo cymectBy mo aHamoruu. [[isi mpuMeHEHHs CT. 242!
noTpedyloTcs  OmpeAeNieHHble  yCUIUS AN PacKphITUA  OICHOYHOTO  MpHU3HaKa
«mopHorpaduyeckne u3o0paxkeHus». OHU He OyIyT IMOJHOCTHIO COBMAAaTh C COCTaBOM
«B3pocyoi» nmopHorpaduu. He Toapko MUHUYHOE M300pa)KEHUE TMOJOBOTO aKTa U TMOJOBBIX
OpraHOB, HO W ONPEAEJECHHBIX 03 OOHAKEHHBIX MOJAPOCTKOB W JCTEH, HE NOCTUTIHUX 16-
JIETHETO BO3pacTa, o0pa3yeT cocTaB JAeTcKoi mopHorpaduu. HemocpeacTBeHHBIM 0OBEKTOM
31eCh BBICTYNMAE€T HE TOJBKO NyONMYHAs HPABCTBEHHOCTh, HO TIIABHBIM o0OpazoM —
MPaBUIILHOE COLUATIBHO-TYXOBHOE PA3BUTHE HECOBEPIICHHOICTHHUX.

K 6e3yciioBHO OIEHOYHOMY NpPU3HAKY TyXOBHO-HPABCTBEHHOI'O COJIEP)KAaHUS OTHOCUTCS
«4JacTHas KHU3HbY», «JIMYHAsA WU CeMeiHas TaliHa» B COCTaBEe «HE3aKOHHOE COOMpaHUE WU
pacrpocTpaHEHUE CBEICHUW O YaCTHOM JKU3HU JIMLA, COCTABJISIIOUIMX €ro JUYHYIO WU
ceMeiiHylo TaiiHy, 0e3 ero coryiacusi MO0 paclpoCTPaHEHUE 3THUX CBEJIEHUHN B IyOIMYHOM
BBICTYIUICHUH, MYOJIMYHO IEMOHCTPHUPYIOUIEMCS MPOU3BEACHUM WM CPEACTBAX MAacCOBOM
uHpopmanuu» (4. 1 ct. 137 YK).

Omnpenensisi 4acTHyI0 Ku3Hb mocpenctBoM definitio per negatio («ompenencHue uepes
OTPUIIAaHWE») MOXKHO CKa3aTh, 4YTO peYb HJET HE O JIeJOBOM JKHU3HENEATEIHHOCTH
norepnenmero.  IJTo  cdepa  CEMEHHO-OBITOBBIX  MEXKJIMYHOCTHBIX  OTHOIICHUH,
KOH(QHIEHIIMATHLHOCTh KOTOPBIX JIMIIO 110 TEM WJIM HHBIM MPUYUHAM KeJlaeT coxXpaHuTh. Eciu
9TH CBEACHUS, K MPHMEPY, CBsI3aHbl C HAHECEHHEeM yiiepOa HHTepecaMm MpaBOCYIHs, TO
YMOJTUaHHUE CBUJETENsI 00 U3BECTHBIX eMy (haKTaX COBEPIICHHUS MPECTYIUICHUSI — He TalfHa ero
YaCTHOM JKM3HHM. 3a Jady JIOKHBIX TMMOKa3aHWM M 3a OTKa3 MX JaThb BUHOBATBHIA TOJJICKUT
YTOJIOBHOM OTBETCTBEHHOCTH 1O cT. 307 3a 3aBEIOMO JIOKHBIE [TOKA3aHUS CBUAETENS WIH 1O
cT. 308 — 3a oTKa3 CBUAETENS OT JAaUU IMOKa3aHUId.

Panee mpuBoamiCs cimyd4aid, Korjia JBa HOBOCHOMPCKUX KOMITBIOTEPIIUKA 3aITyCTUIN BUPYC
B DSl CEBEPO-aMEPUKAHCKUX CiIyk0. OHHM TUIAaHUPOBAIM TPEIJIOKUTH TOTEPIICBIINM 32
JoJIapbl  pa3paboTaHHyl0 WMH cucteMy Bupycosammrtbl. Crerncnyx0sr CIHIA cymenn
BBICUUTATh WCTOYHUK MH(OPMALIMU, POHUKIU B KOMIBIOTEPHBIE CUCTEMBI, B3JIOMAIN CaNTHI
POCCHICKUX XaKepOB M MOTPEOOBAIM OT HUX IMPEICTAaTh MEpe]] aMEPUKAHCKUM TPABOCYIUEM.
KoMmMeHTaTopsl B mpecce JaHHOTO Jejia KBATM(DUIMPOBAIN COACSHHOE aMEpPUKAHIIAMHU Kak
HapyIICHUE TallHbI YaCTHOM JKWM3HM. Takoe MHEHHE Oosiee yeM criopHo. IHTepechl, Ha KOTOpbhIe
MOCATAN XaKepPbl, KaCAIOTCs MyOJINYHBIX, TOCYJAPCTBEHHBIX HHTEPECOB, a HE YACTHOM KHU3HHU.

[Tnenym BepxoBnoro Cyna P® B panee mpuBeneHHOM mnoctaHoBieHHH «O cyneOHOM
MPaKTUKE MO JIeJaM O 3alIUTe YeCTHU U JOCTOMHCTBA TPaKJIaH U IOPUIUYECKHUX JTUID OTMETHUII,

YTO «IPHU pPa3pelieHUH CHOPOB, BO3HMKIIMX B CBSI3U C PaclHpoCTpaHEeHHEM HHGOpMaluu O



YaCTHOM JKHM3HM Tpa)<JaHWHA, HEOOXOJMMO YYMTHIBaTh, YTO B Cllyyae, KOrJa HMEJI0 MECTO
pacrnpocTpaHeHre 0e3  corjacus ~ HMCTHA MM €ro  3aKOHHBIX  IpeIcTaBUTENeH
COOTBETCTBYIOIINX JAEUCTBUTEIBHOCTU CBEICHHUM O €ro YaCTHOM )KM3HHU, HA OTBETYMKA MOKET
OBITH BO3JIOKEHA OO0S3aHHOCTh KOMIICHCHPOBATh MOpPAJIbHBIA Bpell, NMPUYMHEHHBIA Takou
uHpopmanueit (cratem 150, 151 TI'paxxmanckoro koxmekca Poccuiickoit ®Denepanun).
HckmroueHne COCTaBIAIOT Cllydau, KOIJa CpeICTBOM MaccoBOW HH(opManuu OblLia
pacrpocTpaHeHa MH(OpMaIs 0 YacTHOM KM3HM MCTLA B LEISAX 3allUThl OOIIECTBEHHBIX
MHTEPECOB Ha OCHOBaHUM IyHKTa 5 ctaThi 49 3akoHa Poccuiickoit @enepanun “O cpeacTax
MaccoBoil mHdopMaIIn™» .

B MockBe (yHKIHOHUPYIOT (GUPMBI, KOTOpPHIE 3a ACHBIHM MNPOAAOT WHGOPMAIUIO O
rpaxaanax. Jlemesyro MH(oOpMaLUO 0 KpaTKUX OMOrpaduyeckux JaHHBIX MOXHO HOJTYyYUTh
yepe3 MHrepHer. J[loporas — 1o choemnzakasy, IEpPCOHAJBHO HAa COOTBETCTBYIOIIETO
rpaxnanuHa. IlocnenHsss MoXeT coaep)kaTh CBEAEHUS M O YacTHOW IKM3HM JIMIa,
COCTAaBJISIIOIIME €ro JIMYHYK WIA CEeMEWHyl0 TailHy. B TakoM ciydae JAesiHus
kBanu¢umpyrorces mo c1. 137 YK «Hapynienne HenpukoCHOBEHHOCTH YaCTHOW kU3HW». Ecnn
OHU JOOBIBAIUCH MOCPEACTBOM HAPYIIEHHsS TalHBI MEPENUCKH, Tele()OHHBIX MEPErOBOPOB,
TenerpadHbIX WA HHBIX COOOLICHHUH, TO ¥ IO COBOKYITHOCTH co cT. 138 VK.

HepenxocTeio cTasio mIpociaylIMBaHHE TeNe(OHHBIX IEPErOBOPOB. Y CTAHOBIICHHUE
«TIPOCIYIIKW» MOXET TPOU3BOAUTHECA B OINECPATUBHO-PO3BICKHBIX LEIAX IO CTPOTrOH
IPOKYpOpCKO-Cy1eOHOM mpoueaype. He wumeromue OTHOIIEHHS K INPaBOOXPAHUTEILHOU
NESITeIbHOCTH «KYJTUOUHBDY U3TOTABIMBAIOT TAKHE MPOCITYIIKH U MIPOAAIOT BCEM JKEIIAIOIIUM.
[Mocnennue oOMaHHO CTaBAT MX HAa YCTPOMCTBA CBSI3M M IMONYYArOT KOH(HUIACHIHAIHHYIO
uHOpMAIMI0O O JIMYHBIX W CEMEHHbIX TaiHax abOoHeHTa. Jlemaercs 5TO B IHENAX
IPOMBIIUIEHHOIO  mmnuoHaxa, no YK P® He Hakazyemoro, BBIMOraTelIbCTBa,
MOILIEHHUYECTBA, AUCKPEIUTALMM MOTEPIEBIINX U Np. Takue NeHCTBUS COOTBETCTBEHHO U
JTOJIKHBI HaKa3bIBAThCS 3@ U3TOTOBJIEHHUE U MCIOIb30BAaHUE MPOCIYIINBAIOIINX YCTPOUCTB MO
VYK 3a npuroToBiieHHE K TSHKKOMY HIIA 0CO00 TSHKKOMY MPECTYIUICHHIO Wit 110 ¢T. 137 u 138
VK.

CounanbHO-HPaBCTBEHHBIE KPUTEPUU JIEXKAaT B OCHOBE ONPENENEHHS] TAKMX OLIEHOUYHBIX
NPU3HAKOB, KaK <OKECTOKOCTB», «XYJIHMTAHCKHE MOOYKICHUSN», «CATUCTCKUE METOIB»,
«U3JEBATENILCTBOY»,  «IIcUXOo(opMupyromas  CUTyalus»,  «HU3MEHHBIH  IOCTYIIOK»,
«HAZPYyTaTeIbLCTBOY.

BepxoBusbiii Cyn P® He nemaer kakux-1ub0 mociaableHUl OTHOCHTEIBHO JT0KA3aTelbCTB

OLCHOYHBIX IPHU3HAKOB COCTABOB, Tpe6y$1 X OIIMCaHHUA U JOKa3aTCJIbCTB BMCHCHUA. HYHKT 8

97 EBC P®. 2005. Ne 4. C. 10.



noctaHoByienus [lnenyma BepxoBunoro Cyga P® ot 29 ampenst 1996 1. Ne 1 «O cyneGHOM
IPUTOBOpE» IIacuT: «B mpuroBope HE0OXOAUMO MOTUBHPOBATH BBIBOBI CyJJa OTHOCUTEIBHO
KBaJM(UKALUK MPECTYIUICHUsI MO TOM MM MHOHM cTaThe YTOJOBHOTO KOJEKCAa, €ro 4acTH
mubo myHKTy. Ilpu3HaBas mOACYAMMOro BHHOBHBIM B COBEPLICHMM NPECTYIUICHUS II0
IpU3HaKaM, OTHOCSIIMMCS K OLEHOYHBIM KaTeropusM (TSDKKME WIH 0co00 TSHKKUE
HOCJIEACTBYSI, KPYIHBI WIM 3HAUYUTENbHBINM yIepO, CYLIECTBEHHBIH BpEZ, OTBETCTBEHHOE
JOJDKHOCTHOE TIOJIOKEHHE TMOACYAMMOr0 W JpYTrHe), CyA He JODKEH OrpaHHMYMBATHCS
CCBUIKOM Ha COOTBETCTBYIOIIMH MpPHU3HAK, a O053aH NPUBECTH B OMNMCATEIHLHOW YacTH
IpuUroBopa OOCTOSITENILCTBA, IOCITY)KMBIIUE OCHOBAaHMEM Ul BBIBOJA O HAIUYMM B
COJIESHHOM yKA3aHHOTO IIPH3HAKa» .

B cny4asx, korga npaBoCO3HaHUE CIIEAOBATENS WM CyAa OKa3ajaoCh HENOCTATOYHBIM IS
KBaJM(HUKAIUKA OICHOYHBIX IPH3HAKOB, HA3HAYaeTCs OKCIEPTHU3a U K PACCMOTPEHHUIO
YTOJIOBHOTO JieJIa MPUBJIEKAIOTCS CIEIIUATUCTHI.

Nznoxennoe mo3BossieT  chopmMylnMpoBaTh IMpaBwia  KBaTU(UKAIUKA  aOCONIOTHO

(HCYCJ'IOBHBIX) OLCHOYHBIX ITPU3HAKOB COCTABOB HpeCTYHHeHHﬁZ

a) MPU WX TOJKOBAaHUM CIICAYET UCXOIUTh U3 TOTO, YTO XAPAKMep Ux 00ujecmeeHHou
onacHocmu onpedeﬂﬂem Y20/106HO¢€ 3aKOH000m€]ZbCWl80, Ha3bIBasd POAOBBLIC, BUIAOBBIC H
HETOCPECTBEHHbIE O0BEKThI COOTBETCTBYIOIIETO MPECTYIJICHUS, MPU3HAKU MOTEPIIEBIIETO,
coJiepkaHue yiep0da, MPUUUHAEMOT0 OOBEKTaM M TIOTEPIICBIIAM, YMBICIIOM, MOTHBOM U
IEITBIO;

0) PaBONPUMEHHUTENIb KOHKPETU3UPYET 00O0O0IICHHBIE OLICHOYHBIE TIPU3HAKU MO CTEIICHU
OMAaCHOCTU COOTBCTCTBYIOIIUX JJICMCHTOB COCTABa B 3aBUCHUMOCTH OT CHTYallMOHHBIX
00CTOSITENTLCTB JIeJIa, U3MEPSIS BEIMYUHY yIiepOa, BpeMEeHH, MecTa, 00CTAaHOBKU COBEPIICHUS
NPECTYIUICHUS;

B) MpH KOHKPETH3AIlMH CTEICHH OOIIECTBEHHONH OMACHOCTH 3JCMEHTOB JCSHUS C
OLCHOYHBIMU IMPU3HAKAMU HCAOIMYCTHUM BBIXOJ 3a MPCACIIbI KATCTOPUH ACAHUSA U XapPAKTCpa
OTIaCHOCTH TIPECTYIUICHHSA, T.€. 32 PaMKH OOBEKTa, MPEeAMEeTa, MOTEPIIEBIIETO, COACPKAHMUS
yiep0a, yMBIIIJICHHOH (POpMbI BUHBI, MOTUBOB U TIEJICH NIESTHHS,

) ONHUCAHUE COJCpKaHMs yiepOa, Kak U BO BCEX NPYTUX MPECTYIUICHUSX, MPOU3BOIMUT
3aKOHOOamenb, IO3TOMY MOPAJIBHBIN BpE/ OLIEHUBACTCS N0 0ObEKMUBHbIM KPUTEPHUIM, a HE
10 Cy6T)eKTI/IBHI)IM, OSMOIHNOHAJIBHBIM NPCACTABJICHUAM ITOTCPIICBUICTO,

1) BO M30eKaHWE KBATU(DUKAIMOHHBIX OIMMOOK MPH MPUMEHEHHUH HOPM C OIICHOYHBIMHU

INpU3HaKaMH AaKLOCHT JCJIAaCTCd Ha 3aKOHOJAATCIBHYIO (I)OpMy.]'II/IpOBKy CHCHI/Iq)I/I‘{eCKI/IX

198 CyneGuas mpakTHKa 10 YrooBHBIM AenaM. M., 2005. C. 116.



KPUMHHOOOPA3yIoInX IEMEHTOB. B ockopOiieHun — 3T0 «HenpuwinyHast popmay, B KJIeBeTe
— «3aBEJIOMO JIOKHBIE» CBEICHUSI, B HAPYIIEHUN HEMPUKOCHOBEHHOCTH YaCTHOM JKHU3HU —
«JTUYHAsH WU «CEMEIHash TalHbI, HE 3aTParuBaoIlie HHTEPECOB JAPYTUX JIHII, B TOM YHCIIE
YJICHOB CEMbH, a TaKXKe 00IIeCcTBa U TOCYIapCTBa;

€) €CJIM B YTOJIOBHO-TIPABOBOM HOPME COJIEPIKUTCS CIIOBO «HE3aKOHHBIEY, 3TO 03HAYAET €€
OyaHKeTHOCTh. Torna HHTEpIpeTaTopy NoTpedyeTcs HAMTH HOPMBI O 3aKOHHBIX JIEHCTBUSX U
COTIOCTABJICHUEM OMPEIeIUTh HE3aKOHHOCTh COOTBETCTBYIOIIUX JICHCTBU;

) TpPU PpACKPBITMM OLEHOYHBIX TIPU3HAKOB CJleIyeT Mmpuberarb K MpHEMY
CUCTCMATUYCCKOI'0 TOJIKOBAHUA, COIIOCTABJIAA TaKWC IIPHU3HAKKM C OJHOWMCHHBIMU 00
Oymm3kuMu TepMuHaMK Y K, Ipyrux oTpaciei mpasa, MoI3aKOHHBIX aKTOB;

3) MNpU KOJMIM3UM HOPM (eaepaabHOro 3aKOHONATENbCTBA TPU  KBATH(PUKAIIUU
MNpEANIOYTCHUC OTAACTCA HC HOPpMaM YIOJIOBHOTO IIpaBa, YTO BBITCKACT M3 MNPUHIUIIA
TyMaHuU3Ma M  YTOJOBHO-TIPOIECCYAIbHOTO 3aKOHA O TOJKOBAHUM HEYCTPAaHUMBIX
MPOTUBOPEUH B MOJb3y Moacyaumoro. [1ockoibky GOJBIIMHCTBO COCTABOB C OLICHOYHBIMU
MpU3HAKAMU OTHOCATCS K KaTeropuu HEOONBIIONW TSHKECTH U PacCMaTPUBAIOTCS MUPOBBIMU
cynamH, poOieMa MpaBWIbHONW KBaTH(PUKALMK C yUETOM MEXKOTPACIECBON KOJUIM3UMOHHOCTU
MOKET pelaThCsl, Kak MpeIcTaBisaeTcs, 63 0co00i CI0KHOCTH;

1) OOJIBIIMHCTBO OCTAJIbHBIX OLEHOYHBIX MPU3HAKOB MPUHAIICKHUT K YCIOBHBIM, MEPHBIM,
OTHOCHUTENIbHO OLIEHOYHBIM. Cpenu HUX O00O3HAaUYE€HHBIE TEPMUHOM «HUHBIE», «IpYyrHe», a

qamaic 06L[I€CTB€HHO OIIACHBIC ITOCIICACTBHUA U HACUIIKC.

Viuep0, Bpel Mo pa3Mepy OTHOCHUTCS K TaK Ha3bIBA€MbIM «MEPHBIM», HCUUCISIEMBIM
OLICHOYHBIM IIPU3HAKAM, II0 pa3Mepy — «3HAYUTEIIBHBIN», «CYIIECTBEHHBIN», «KPYIIHbBIN»

yIepo, «TSHKKUM Bpe.



[nasa IV

KBAJTMOUKALINA
OBLWECTBEHHO OMACHbIX MOCNEACTBAW

§ 1. llonsaiTHe M 3aKOHOAATEIbHASI KOHCTPYKIMA

00IeCTBEHHO ONMACHBIX NOCJIEeACTBUIA

MHOFI/IC KBaJ'II/I(i)I/IKaHI/IOHHLIe OIIMOKKM CBSI3aHBI C MOHHMAaHHEM 06HI€CTB€HHO OITIaCHBIX

MOCNEACTBHM, UX Kilaccu(UKaluen U onpeaeIeHueM pa3MepoB yiepoa.

VYronoBublii kojgekc P® B KayecTBe pOJOBOrO TIOHATHS YMOTPEONSET TEpMUH
«OOIIIECTBEHHO OTACHBIC IMOCIICACTBUS». BHUIAOBBIE TMOHATHS O0003HAYEHBI TEPMUHAMHU
«yuiepb», «Bpem», «Bped MpaBaM U 3aKOHHBIM HHTEpecaM Tpa)kJAaH», «Bpel HHTepecam
JUYHOCTH, O0ILECTBa, TocyaapcTBa». OdujecmeenHo onachsie noc1e0Cmsus — 3mo epeoHbvle
USMEHeHUsl 8 OXPAaHAEeMbIX Y20l068HbIM 3AKOHOM 00beKkmax, NpuduHeHHvle OetcmeUusMu
(be30eiicmeuem)  cyovekma — npecmynienus. Y ~ HHX, TakuM  oOpa3oMm,  0sa
KPUMHHOOOPA3YyIOIIMX TMPU3HAKA — BpedHoe 8030elicmeue Ha 00vbekm, W OHU SGIAI0MC
cneocmeuem Oeticmaus (besoeticmeus) auya. O0a ONpPeneNnsOT coAepKaHUe OOIIECTBEHHO
omacHbIX TMocneacTBuil. HemocpencTBeHHbIM OOBEKT, T.€. T€ WJIM HHBIE OOIIECTBEHHBIE
OTHOIICHHS WX TI0 TepMHHOJIOTHN YK «HHTEepech, ONpeneseT coiepKaHie MpecTyITHOTO
Bpena (ymepOa). JledictBus (Oe3meiicTBHE) BIMSIIOT HA XapakKTep BPEJOHOCHOCTH
OOIIECTBEHHO OMACHBIX MOCIEACTBH B UX (PYHKIIMH yCIOBUS U PUIHHBI.

[Tonnmanue 0OIIECTBEHHO OMACHBIX MOCIEACTBUI B TEOPUH YTOJIOBHOTO paBa (He B YK u
HE Ha MPAKTUKE) OKA3aJI0Ch BEChMa JMCKYCCHOHHBIM BBUJY CIIOPHOCTH KOHIIEHIIUM COCTaBa
MPECTYIUICHUs, O KOTOpOM roBopuiock B 1.1 Hacrosmero wusganus. B.H. Kyapssues,
A.B. HaymoB, M.U. KoanieB, 3.C. TeHUOoB © Jpyrve yyeHble, NPUACPKUBAIOIINECS
HOPMATHUBUCTCKOTO MOHUMAaHHUS COCTaBa, Pa3InyaloT MaTepuaabHble U (OPMATbHBIE COCTABbI
no ux onucannio B YK. CocraB, Mo ux MHEHHUIO, MaTepUaIbHBINA TaM, Tie cTaThsi OcoOeHHON
gyactn Komekca comepKUT yKazaHUS Ha TIOCIEACTBHSA, a TaM, TN YKa3aHWH HET —
dbopmanbHbiii. [IpoTHB AeneHus cCOCTaBOB B 3aBUCHUMOCTH OT HajIW4uus JTUOO OTCYTCTBHS
OOIIECTBEHHO OMACHBIX TMOCIEICTBUI Ha MaTepuaibHble U (OpMaibHbIE, YCEUCHHBIE U
HeyceueHHble BeicTynanu A.H. Tpaitnun, H.®. Ky3uenosa, B.Jl. [Ipoxopos, C.B. 3emitokos,
1O. JIamynoB u np. Cama unest KiiaccupuKaliu COCTAaBOB Ha MaTepHalibHbIE B (pOopMabHbIE

OOBSBISETCS PANOM HCCIEAOBaTeNe «TEOPEeTHYEeCKH HaayMaHHOM U (aKTUYECKU



BpPETHOW» 199,

Juckyccust sIBHO 3aTsHYJIAch, MpoaokaeTcs oomee 40 ner”™, u Bce-taku onpeaeeHHbIE
«nonBwxkn» umerotcs. B 1950 rr., korna A.H. TpalilHUH BBICTYNHJI C apryMEHTUPOBAHHOMN
KPUTHKOW TaHHOU Kiaccu(HKAINK, €€ CTOPOHHUKHU MUCATH O (POPMATBHBIX U MaTEPUATBHBIX
npecTyruieHusix. HeiHe cumraeTcss aOCypaoM Tpu3HABaTh CYIIECTBOBAHWE OE3BPEIHBIX
dbopManbHBIX MPECTYIUICHWH, MHUIIYT O MaTepUalbHbIX U (OPMaJbHBIX, YCEUYEHHBIX U
HEYCEUEHHBIX cocTaBax mnpecTyruieHuid. [lpy  3ToM  OONBIIMHCTBO  CTOPOHHHUKOB
HOpPMAaTUBUCTCKOIO IIOHMMaHus cocTtaBa cuutaet Beyes 3a M.M. KoBaneBbiM, uTo neneHue Ha
dopManbHBlE M MaTepUajbHbIE COCTAaBbl — 3TO 3aKOHOJATENIbHBIM IpHEM, BOIPOC
3aKOHOJIaTEJIbHON TEXHUKHU.

JleneHne cocTaBOB Ha  MarepHalbHble (C  TMOCHEACTBUSMU) U (dopMaibHbIE
(OecmocnieicTBEHHBIE) JIOTMYECKH BBITEKAET W3 YpPaBHUBAHMUSA COCTaBa NPECTYIUICHUS C
JIMCTIO3ULIAEN YTrOJIOBHO-IIPAaBOBOM HOpPMBI. [[eCTBUTENBHO, JAJEKO HE BO BceX HopMax YK
COIEPXKUTCSA TpsiMoe ykazaHue Ha mnociuenctBusd. [lo mannaeim B.H. Kyapssuea npuznaku
OOIIECTBEHHO OMAacHBIX MOCIEACTBHI Ha3BaHbI Oojee uyeM B MmoyioBuHE coctaBoB YK. Ha
camMoM Jiene Oe3BpeqHBIX MPECTYIUIEHHH He cymiecTByeT. boiee Toro, uMeHHO B yiepoe
NPaBOOXpaHsIEMBIM HHTEpecaM (POoKycHpyeTcsi OOIIeCTBEHHAs OMACHOCTH IPECTYIUICHHUS.
Buna — mncuxuueckas HallpaBJI€HHOCTh Ha OOILECTBEHHO OMacHble MmocieAcTBus. JleficTBue
(6e3neiicTBuEe) — OOBEKTHBHAS HAMPABICHHOCTh HA MIPUYMHEHHUE TTPECTYITHBIX MOCIIECICTBHM.
Bwmensiemoe nHMII0 HUKOTAa HE COBEpUIUT JeicTBue (Oe3melicTBHE) paau camMoro mpoiiecca
noBefeHuss 0Oe3 OOBEKTUBHOW W CyOBEKTHBHON HANpaBIEHHOCTH Ha JOCTHXKCHHE
pesynpTatoB. CrocoObl  neiictBust  (0e37eiCTBUS) —  HACWIBCTBEHHBIE, TPYTIOBBIE,
oOMaHHBIC, C HWCIOJB30BAHUEM CIy)KCOHBIX TMOJTHOMOYHMH — GOpMBI TIOBEACHMS,
HaIlpaBJICHHBIE HA IOCTH>KEHUE MPECTYITHOTO PE3yJIbTATA.

B.H. KynpsBueB, nosicHsis, MOYeMy COCTaB MPECTYIUIEHUS B JUCHO3ULUSAX HOPM HeE
yKa3bIBaeT Ha 0OIIECTBEHHO ONACHbIE MOCIEACTBUS, HA3bIBAET MSATh IPUUHMH.

Bo-niepBeix, mocnenctBusi B crathbe OCOOEHHOW YacTH HE YIMOMHHAIOTCS, TaK KaK MOTYT
HAaCTyIMTh, @& MOTYT HE HAacTynuTh. Hampumep, mpu HapylIeHHMH NpPaBUII MEKIyHApPOIHBIX
nosetoB (cT.271), He3akoHHBIM Tepexon rpaHuibl (cT. 322), cokpbiTe wuHMOpMAUU 00
OOCTOSITENbCTBAX, CO3JAIOIIMX OMACHOCTh JUI JKW3HU WM 3J0pOBbs Jroje. B
JICICTBUTENIBHOCTH, KakKW€ TMOCJIEACTBUA aBTOp HMeeT 31aech B BHAy? IloHATHO, 4TO HE

(1)I/ISI/I‘IeCKI/II‘/'I N I/IMYH_IeCTBeHHHﬁ BpCA, KOTOpHﬁ JIEUCTBUTEIIHFHO MOXKET HACTylIMTb WJIN HCT.

199" Muddepenmuarnus hopMbI 1 coepkaHKs B YTOIOBHOM CyIONPOM3BOACTBE. Spocnask, 1995. C. 22-23.

20 Cwm.: Tenuos D.C. AxTyanmpHBle TIpOOJEMBI 3aKOHOAATENBHOH TEXHMKH B YrOJOBHOM Mpase //

I'ocynapcTBo 1 nipaBo Ha pyOexe BekoB: Marepuaibl Beepoccuiickoii konpepennun. M., 2001. C. 149.



Ha3zBannble 1 no100HbIE UM MPECTYIUIEHUS TOCITAlOT Ha 0py20ti 00BEKT — POAOBON 00BEKT —
oOmecTBeHHass 0€30MacHOCTh M HAa HEMOCPEICTBEHHBIM — O€30MacHOCTh MEXKIYHApPOIHBIX
MOJIETOB, HOPMaJbHOE (PYHKIIMOHMPOBAHHE TOCYJAPCTBEHHBIX TpaHHll, WHPOpPMAIOHHAS
0€30macHOCTh U T.]I.

Bo-BTOphIX, pazHooOpa3ue mnocienctBuil oOycnosiauBaer otka3 YK or ux onucanus. B
KauecTBe MpuMepa MPUBOAUTCS CT. 136 — muckpuMHHALMS, T.€. HApPYIICHHUE TIPaB, CBOOO U
3aKOHHBIX HMHTEPECOB YEJOBEKa W TpaKAaHWHA B 3aBUCHMOCTH OT €ro TMoja, pachl,
HAllMOHAIBHOCTH, SI3bIKA, MPOUCXOXKICHUS, UMYLIECTBEHHOTO U JOJKHOCTHOT'O TOJIOKEHHUS,
MECTa KHUTEIhCTBA, OTHOIICHUS K PEIUTUH, YOIKICHHN, MPUHAIIC)KHOCTH K OOIIIECTBEHHBIM
00BEIMHEHUSM WJIM KaKUM-THOO COIMaJIbHBIM Tpynmnam. B aeiicTBuTensHOCTH ke, cT. 136
YK HazbIBaeT conuanbHble OOIIECTBEHHO OMAacHBbIE MOCJIEICTBUS B BHJAE HApYyIICHUH Mpas,
CcBOOOJ M 3aKOHHBIX MHTEPECOB UEIOBEKA U TPaKJIaHWHA B MCUEPIBIBAOIIE TEPEUNCICHHBIX
chepax >KU3HEACITEIBHOCTH ToTeprieBmiero. HemocTymieHne B WMHCTUTYT WM OTKa3 OT
BCTYIUICHUS B CIOPTUBHBIN KJIyO, MOHATHO, K TUCKPUMHUHALIMYM OTHOLIEHUs He uMeeT. OOBEeKT
— KOHCTUTYIIMOHHBIE TIpaBa M CBOOOJIBI YEIOBEKA U TPaKIAHUHA OMPEIENIOT COACpKAHKE
OOIIECTBEHHO  OMACHBIX  MOCIEACTBHA  JAHHOTO TMPECTYIUICHWS] W  BCEX  HHBIX,
npeaycMoTpeHHbix 1. 19 VK  mpecrymnenuit. OTcioga TOCIEIHUE BBIPAKAIOTCS B
YIEMIICHHH N30MPATETbHBIX, KIAIIHBIX, TPYAOBBIX, THIHBIX HHTEPECOB JIMIHOCTH .

B-Tperbux, mocnencTBus He Ha3bIBAIOTCS B CTaThix OCOOEHHOW YacTH MOTOMY, YTO OHH
«CKOpee BCEro, HACTYMAIOT, HO HEM3BECTHO KOTJa, BO3MOXKHO Uepe3 OYeHb OTJAICHHOE BpeMs
(.2 cr.253 YK P® — wuccrenoBaHue WIM pa3BelKa €CTECTBEHHBIX OOraTcTB

KOHTUHEHTAJILHOTO IIenbgha P(I))»202

. B JaHHOM CJIydac OIIATh Ha3bIBAIOTCA OTAAJICHHBIC
SKOHOMHYECKHE W OJKOJOTMYECKHE TIOCNIEACTBUA, JIeKallMe 3a paMKaMHU JIaHHOTO
npectymieHus. CopepikaHue ero TMOCHEACTBUS ONpeAensieTcss OOBEKTOM MOCATaTeIbCTBA.
HenocpenctBeHHblii ~ OOBEKT —  OKOHOMHUYECKME W JKOJOTHMYECKHUE  HHTEPECHI,
COOTBCTCTBYIOIUC PCIKUMAM KOHTUHCHTAJIBHOI'O IHCJ'II)CI)a ¥ UCKJITIOYUTEIEHON SYKOHOMHUYECKON
30HBI. DTH COOCTBEHHBIE UIsl JIAHHOTO TMPECTYIUICHHsI OOIIECTBEHHO OMACHBIE IMOCIEACTBUS
HACTYMAalOT He B OyIyliem, a cpa3y Npd HapyIIEHUH NpPaBUI CYIAOXOACTBA U OXpaHbI
OropecypcoB Ha KOHTUHEHTAILHOM MIeNb()e U B UCKITIOUUTEILHON IKOHOMHYECKOU 30HE.
B-ueTBepThIX, TOCHENCTBHS HE Ha3BaHbl, TaK KaK «CYIIECTBYIOT TIpOlieCCyalbHBIC
TPYIHOCTH yCTaHOBJICHHs (haKTa HACTYIIEHUS HEKOTOPHIX mocienctBui (cT. 137 YK PO)y.

Cama 1omnsITKa YCTaHOBUTD, OBUIH JIH BPCAHBIC MOCICACTBUA U B YCM OHU 3aKIIIOYAIUCD,

MOYET OBbITh UpeBaTa MOPAIBbHOM TpaBMOW Ul MOTepreBIIero. To ke MOXKHO cKa3aTh M O

2! TlocrareitHblit KOMMEHTapHii K YTomoBHOMY Kojekcy Poccuiickoit denepammu. M., 2004. C. 318.

22 Kyopssyes B.H. Dumuxiioneys yronosroro npasa. T. 4. CII6., 2004. C. 41,



kesere (cT. 129 YK PD)**”.

JloBombl 0 TMpolEeCCYaNbHBIX TPYAHOCTSIX M MOPAJIBHBIX TpaBMax MOTEPIEBIINX,
HaHOCHMBIX SIKOOBI paccienoBaHueM, He cornacytores ¢ 4. 2 u 3 cr. 20 YIIK P®. CornacHo
UM Jiella O KJIeBeTe, OCKOPOJCHHH W HApYyIIEHUH HENPUKOCHOBEHHOCTH YACTHON KHU3HU
BO30Y’KIaroTcs 1o xano0e notepresiiero. [IoHSITHO, ecny TOT HE CYUTAET, YTO EMY HaHECEH
BpeJl, OH He OyJeT mojaBaTh 3asBJICHUE B MUPOBOMU CyJ O NMPHUBJICYECHUH IPUYUHUTENS Bpeaa
K YTOJIOBHOM OTBETCTBEHHOCTH.

B-nsateix, mociaeacTBus He ommcanbl B crathe OcoOenHoit vacth YK, mo MHEHHIO
B.H. KynpsiBiieBa, MOCKOJIBKY OHHM «HACTYMAIOT HEW30E€KHO YK€ TMPU COBEPIICHUU
MPECTYITHOTO JACHCTBHS, OHU, MOXKHO CKa3aTh, “CIUTHI” ¢ HUM. YUTO Takoe Kpaxa: NeHCTBUE
nin nocneactsue? U to u apyroe. Ilepexon uyxoi Belly BO BiaJ€HHE BOpa €CTh JECUCTBUE
(v mocnexcTBue) IS BOpa, a Uil MOTEPHEBIIET0 — 3TO MociencTBue. JleiicTBue u
MOCJIEAICTBUE COBMAJAIOT B TaKUX NPECTYIUIEHUSX, Kak u3HacwioBaHue (cT. 131 YK PO®),
noxuieHue genoBeka (ct. 126 YK P®D), ockopbnenue (ct. 130 YK P®), otkas cBumerens ot
naun nokazanuii (ct. 308 YK P®) u np. CoenuHenue B ofHOM aKkTe aeiicTBus (Oe3aeicTBYA)
U TIOCJIEJICTBUSI U3yYEHO HEJOCTAaTOYHO, U BBIBOJIBI O MPHUPOJIE TAKMX COCTAaBOB JeiaTh MOKa
paro»>*.

[TonoxxeHus NATON MO3ULIMKM COBEPIICHHO BepHbl. OHU pElIalOT ABHO 3aTSHYBIIMIICSA CIIOP
TEOPETUKOB YTrOJIOBHOTO MpaBa 0 (OPMANIbHBIX U YCEUEHHBIX, T.€. 6€3 00IIIECTBEHHO OMAaCHBIX
MOCJIE/ICTBHI COCTABOB MPECTYIUICHUS.

B MupoBoil mpakTHKe KOHCTPYHPOBAHHUS YIrOJIOBHO-NPABOBBIX HOPM MPHUHSTHI [1Ba
OCHOBHBIX BapuaHTa. OIuH UCXOIUT U3 cyOwbekra mpecryruieHus. «Krto coepmut» (B
JIPEBHEPYCCKOM TpaBe «Arie KTo») uiu «Jlumo, kotopoe coBepmutT»y. Hampumep, 4. 1
cT. 142 YK Tomnanguu rnacut: «JIMimo, KOTOpoe YMBIIUIEHHO HapyllaeT OOIIECTBEHHBII
NOPSJAOK JIOKHBIMU TPU3HAKAMU TPEBOTH WM JIO)KHBIMM CUTHAJIAMH, TOMJICKUT CPOKY
TIOPEMHOTO 3aKJIIOYEHHs He Oosiee ABYX HeZeNb Win mTpady BTOpoii Kateropum». Yactsp 1
cT. 219 VK Ucnanuu: «ToT, KTO ycTpanBaeT HEACHCTBUTEIBHYIO OpauyHYIO LIEPEMOHHIO C
[EeIbI0 HAaBPEIUTh JUIy, BCTYMAamIIeMy SKOObI C HUM B Opak, Haka3bIBAaeTCs JUIICHHEM
CBOOOJIBI HA CPOK OT IIECTH MECSIIEB A0 IBYX JIET».

B poccuiickoM yroioBHOM 3aKOHOJIATEILCTBE MOCIEAHUX JIBYX BEKOB JHCIO3UIIMU HOPM
bopMynUpyIOTCS KakK JAESHHUS COOTBETCTBEHHO OOIIEMy MOHATHIO MpecTymieHus. [lesHue
OXBaThIBaeT JelcTBHE (0€31CHCTBIE) M MX OOIIECTBEHHO OIMACHBIE MOCIICCTBUS, HOO 03 HUX

HCMBICIIMMO HU OOHO MPCCTYIICHUC. BesBpez[Hoe NpECTYIIICHUC — HOHCCHC, a BOT IIPU 3TOM

203 Cwm.: Kyopseyes B.H. Yka3. cou. C. 41.
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ero Oe3Bpe/IHBI COCTaB OKA3bIBACTCS BOSMOXKHBIM M HasbiBaeTcsi «popmanbHbIM». Kak emy
yZaeTcsl XapaKTepU30BaTh OOIIECTBEHHYIO ONACHOCTb IPECTYIUICHHs, OCTAeTCs 3araakou.
Maiio3HauuTenpHOe JIesTHUe, Kak 3To OblIo chopMynupoBaHo 10 1998 r. B mepBoil penakiuu
VK PO (1 HEMOHATHO TOdyeMy H3MeHeHo) u Bo Bcex YK crpan CHI?"| me sBmsercs
IPECTYIUICHUEM HMEHHO BBHJy OTCYTCTBHUS TPECTYIHBIX MOCIEACTBUNA WM YIpO3bl HX
NPUYUHEHUS.

O cnutHOCTH neiicTBuil (Oe3neicTBUSA) M MX MOCIEACTBUN IO 3aBEpIIEHUM Ipolecca
NPUYMHEHUS] TOBOPUT M JIGKCHMUYECKOE TOJKOBAHME. YTOTPEOIsieMOe COIJIACHO TEPMUHY
«uessaue» B YK P® oTriaroiibHOE CYMIECTBUTEIBLHOE «yOHHCTBO», «KpPakKay, «IHUBEPCUSD» U
Ip. 03HAYAET M MPOLECC U N0 ero 3apepiieHuu — pe3yibTrar. [Ipumeyanue Ne 1 k cr. 158 YK
UMEHHO Tak TpakTyer xwuineHue: «llox xumeHuem B cTaThax Hacrosiero Kopekca
MOHUMAIOTCS COBEPIIEHHBIE C KOPBICTHOM 1IETbI0 IPOTUBOIPABHOE OE3BO3ME3IHOE U3BATHE U
(unm) oOpallleHre 4y>K0ro UMyIIeCTBa B MOJIb3y BUHOBHOTO WJIM IPYIHX JIML, IPUYUHUBIIEE
yimep0 coOCTBEHHMKY WJIM MHOMY BIAJENbIly 3TOro MMymiecTBa». Jlroboe neiictBue umm
Oe3zeficTBe BMEHSEMOI'0 JIMIa COBEpINAETCS HE pajd HEro caMoro, a LeJIEHANpaBJICHO.
JlocTurHyTtasi 1efib — 3TO ¥ ecTh OOBEKTHUBHPOBAHHBIM pe3ynbTaT moBeneHus una. [Ipu
CUCTEMHOM ToJIKOBaHMU CT.29-31 VYK pa3nuyaloT OKOHUYEHHOE M HEOKOHYEHHOE
IPECTYIUIEHUS] 110 TOMY, JOBEIEHBl OHM JO KOHLA WM HE AOBeAeHbl. Ecam B mosioBuHE
JESIHUHA 10 KOHCTPYKLMHU YTOJIOBHO-IIPABOBOM JUCIO3UIMM OTCYTCTBYET KOHEIl, 3HAuuT,
MHCTUTYT HEOKOHYEHHOI0 Ha HHUX He pacrpocTpanserca. Ilogo0Hoe IOKTpuHalbHOE
TOJIKOBAaHHE HEA/IEKBATHO 3aKOHY.

HopmatuBucrckas mo3unus o 0e3pe3ynbTaTHBIX (OPMATIbHBIX COCTaBaX HE COIJIACYETCs C
HOPMAaTHBUCTCKMM OIIPEAETICHUEM COCTaBa MPECTYIIEHUS KAaK 3aKOHOJATEIbHOM MOJENbIO,
xapakrepusytomeil npecrymienus. B npecrymienun (ct. 14 YK) oOmecTBeHHass onacHOCTb
Ha3BaHa O0S3aTElbHBIM CBOWCTBOM NPECTYIUICHHS, HO OHAa HEBO3MOXKHA 0€3 NPUYMHEHHS
BpeZa OOBEKTaM TOCSTaTelNbCTBA. BCIKHMIA cOCTaB MPECTYIUIEHHS — 3TO CHCTEMa OOBEKTHO-
OOBEKTUBHBIX M CYOBEKTHO-CyOBEKTUBHBIX D3JEMEHTOB JEAHUS, TPU3HAKH KOTOPBIX
IpeyCMOTPEHBI B YTOJIOBHOM 3akoHe. J[.A. J[puib mucai, 4To COBOKYNHOCTh HEOOXOAMMBIX
JUIsi OBITHS TIPECTYIUICHHS ClaraeMbIX M o0Opasyer coO0oi TO, YTO HAa3bIBalOT COCTABOM
npecrymrenns (corpus delicti)**’.

Cucrema «cocTaBy» pacmmagacTcs, €CJIM HE NPOUCXOIUT MOCATATCIILCTBA HA 00bekT. Takoe

25 Cwm. nompoGuee: Kysueyosa H.®. CpaBHUTENBbHBIN aHANN3 MHCTUTYTA MPECTYIUIEHHS MO YTOJOBHBIM
koxekcaMm ctpad CHI™ u bantun // Becta. Mock. ya-Ta. Cep. 11. ITpaBo. 2003. Ne 3.
206 JTpuns JT.A. YdeHne o MpecTyMHOCTH U MepaX 60ps6sl ¢ Heto. CII6., 1912 // BubnuoTexa KpUMHHOIOTA.

M., 2006. C. 297.



MOCSTAaTEeNIbCTBO BO3MOXHO, €CIM OOBEKTy OynerT nmpuunHeH Bped. VIMEHHO oOIIecTBEHHO
OTIaCHBIE TTOCJICJCTBHUS B CHCTEME COCTaBa COCAMHSIET JeicTBUE (Oe31eiCTBIE) C OOBEKTOM.
Haxkoner, rmaBHBIN apryMeHT IPOTHUB CYIIECTBOBAHHUS OE3BPEIHBIX COCTABOB: HEMIPU3HAHUE
00s13aTEIbHBIM AJIEMEHTOM COCTaBa MPECTYIUICHUsS OOIIECTBEHHO OIMACHBIX IOCIEACTBUN
HeUu30eNHCHO NPUBOOUM K PACUWUPEHUIO U VIHCECMOYEHUIO V2O0I06HOU OMEEenCmMEeHHOCMU.
Oxka3bIBaeTCsl JOCTATOYHBIM COBEPIINTH JCUCTBUE WM Oe3neiicTBHE 0€3 yCTaHOBJICHHS HX
OOIIIECTBEHHON OMAacCHOCTH, KOTOpasl 3aKJII0YaeTCs B HAMPABICHHOCTH HA MPUYMHEHHUE Bpena
P HEOKOHYEHHOM MPECTYIUICHHHW M €ro MPUYMHEHHMH B OKOHYEHHOM NPECTYIUIEHUH, Kak
JIUIIO TIOJIJICKUT YTOJIOBHOM OTBETCTBEHHOCTH. «DOpMaICTaMUy) YIIyCKAeTCS OJIHA <«JICTAJIb):
ct. 73 VIIK «OO6cTosATenhCTBa, MOICKAIME JOKAa3bIBaHUIO» B 1. 4 4. 1 Ha3pIBaeT Kak pa3
00513aTeNIbHOCTD JIOKA3bIBAaHUS XapakTepa v pa3Mepa Bpeaa, IPUIUHEHHOTO MPECTYIUICHUEM.
Takum 00pa3oM, €JUHCTBEHHBIH TPAKTHUECKUI CMBICT BO33pEHHMS Ha COCTaBbl 0€3
00I1IeCTBEHHO OMACHBIX MOCJIEICTBUI YCMAaTPpUBAETCSI B TOM, UTO MX HE HAJIO0 JI0KA3bIBATh, KaK
BUAMM, He cooTBeTCTBYeT YIIK P®. Heeamuseubix MpakTUUYECKUX BBIXOJOB 3HAYUMENTbHO
bonvute. KBanupukalnoHHbIe OITUOKU MOTYT MOSBISATHCSA MPU Pa3rpaHUUYCHUN OKOHUYEHHBIX
U HEOKOHUYEHHBIX MPECTYIUIEHUH C HEMaTepualbHBIM BpEIOM, a HX, KaK OTMEYaloCh,
npexycmorpeHo B YK  Oonee mosnoBuHbl. llenblif  yromoBHO-paBOBOM  HMHCTHUTYT
HEOKOHYCHHOTO TPECTYIUICHUS OKa3bIBACTCS HEMPUMEHHMBIM K (OPMabHBIM COCTaBaM.
Mexnay TeM y BCeX W3 HHUX BO3MOXXHO TOKYIICHHE Ha HETOAHBIM OMYIICBICHHBIA HWIIH
HEOJyIIEeBICHHBIH TpeaMeT nub0 mnoTreprneBmiero. B Takux cioyyasx KBanuduxaims
COJIESIHHOTO KaK TMOKYIICHHE He BBI3bIBACT COMHEHMs. Hampumep, cyOBEKT pacmpoCTpaHui
KJICBETHHYECKUE H3MBIIIUICHUS] B OTHOIICHWH YMEpPIIETr0 YeIOoBeKa, O 4YeéM OH HE 3Hall.
JleficTBUS COBEPIIICHBI, @ YHU)KCHHUSI YECTH U JIOCTOMHCTBA HE mocieaoBaio. [Ipectymienue
HE OKOHYEHO, BOMPEKH IAOKTPUHAIBHBIM TOJKOBAaHUSM O TOM, YTO KJIEBETa OKOHYEHA C
MOMEHTa PACTIIPOCTPAHCHUS JIOKHBIX ceenernii’’’. To e OTHOCHTCS M K OCKOpOJIEHUIO —
KJIaCCHYeCKOMYy  «(hOopMaibHOMY» CoOcTaBy. MoryT OBITh W WHBIC BapHUaHTBI, KOTJA
KJICBETHHYECKUE M OCKOPOUTENbHBIC NEWCTBHS COBEPIICHBI, a MPECTYIUICHHE HE OKOHYEHO.
Hampumep, ockopOutenpHble OeHCTBHS coBeplieHbl 1o HMHTepHeTy, KOTOpOro Yy
MOTEHI[MAIBHOTO MOTEPIEBIIETO HET, MO3TOMY €ro 4eCTb M JIOCTOMHCTBO OKAa3aJUCh HE
3alsITHAHHBIME. HOTIa JOKTPUHAIBHOE TOJKOBAaHUE KBAIM(DHUKAIMKM TPECTYIUICHUH ¢
(GbopMaIbHBIMUA COCTaBaMHU BBI3BIBAET HEKOTOpOE HemoymeHue. K mpumepy, TOBOpPHUTCS, UTO
COCTaB J1ayM B3SITKH CKOHCTPYHPOBAH Kak (hopMajibHBIA, U MOTOMY OH OKOHYEH C MOMEHTa
BpYUYEHUS XOTs OBl YaCTH OOYCIIOBICHHON B3ATKH. Ecnu ke mepemaya B3ATKA HE MPOU30IILIA

IO HC 3aBUCAINUMM OT B3ATKOAATCIIA O6CTO$IT€J'II)CTBaM, TO COACAHHOC CJICAYCT



KBAIH(HUIIPOBATh KAK MOKYIICHHE HA Jady B3STKA .. W mepsas, W BTOPAs MPELTOKCHHAS
KOMMEHTATOpaMH KBaim@uKanus npaBwibHa. Ho kKak OBITh ¢ «(pOpPMaIBHOCTHIO» COCTaBa
naun B3ATKU? [loKylieHwe oTiaM4aeTcss OT OKOHYEHHOTO MPECTYIUICHHS HEHACTYIUIEHHEM
OOIIIECTBEHHO OMACHBIX IOCIEACTBUI, a OHM HE MPHU3HAIOTCA B (OPMAIBHBIX ACTHUAK?
JloCTaTo4HO COBEPIIUTH NEHCTBHE — JIaTh B3SATKY, M MPECTYIUICHNE OKOHYEHO, XOTS B3SITKA
He Obuta momydeHa. Ksamudukanuonnas ommOka BBHIY HEpa3TpaHHUYCHHS OKOHYEHHOTO U
HEOKOHYEHHOTO  B3ATKOJATENbCTBA HANMWIO. B  eIMHUYHBIX CiIydasXx JOMyCKaeTcs
BO3MOXXHOCTH IIPUTOTOBJICHHUS U MOKYIICHHUS K MPECTYIICHHUIO, HAapUMeEp, K «(hopMabHOMY,
OecrocieICTBEHHOMY» MOOery M3 MECT JIMIIEHHS CBOOOIbI, M3-IOJ apecTa WIH H3-TI0J
crpaxku (ct.313 VYK). ApryMeHTamusi Takoro HWCKIIOYECHHS W3 TMpaBWia KBaTU(UKAITIH
Oecrociie/ICTBEHHBIX (D OpMaNbHBIX COCTaBOB HE TPUBOAMTCS, MOTOMY 4YTO €€ IIPOCTO
HEBO3MOXKHO TNPEJICTABUTh, 0COOEHHO paOOTHUKAM HCIPABUTEILHO-TPYIOBBIX YUPEKICHUN.

HeokoHueHHble mpecTyIuieHusI B (DOPMaIbHBIX COCTaBaX HMCKIIOYAIOTCS, HOO y HUX HET
«KOHI@». HarmsaHyro WUTIOCTpAIMio MPEACTAaBIseT B MUTHPOBAHHOM KOMMEHTapuu T 31
«IIpectrymnenuss mnpotuB mnpasBocynusi» (aBrop JI.W. UywaeB). 3a eIUHCTBEHHBIM
UCKJIIOUEHHEM B OTHOIIEHHMHM HMYIIECTBA, MOJABEPTHYTOrO apecry, JHOO IOAJIEeKAIIEro
KOH(HCKAINK, BCE TMPECTYIUICHUS IMPOTHUB IPABOCYIUS TNPHUIHAIOTCS MPECTYIUICHUSMHU C
dopManbHBIME cocTaBaMH. B HHX, OKa3bIBaeTcsi, OTCYTCTBYIOT OOIIECTBEHHO OIACHBIC
HIOCJICAICTBHSI, KOTOPBIE Jedxcam 3a cocmasamu COOTBETCTByIommMX mnpectymienuii! K
npuMepy, oObeKTHBHAsE cTOpoHa (anbcudukanus noka3atenbeTB (cT. 303) TonmkyeTcs Tak:
«IIpectynnenne umeer QopmanbHbIii cocTaB. OHO TPU3HACTCS OKOHUYEHHBIM C MOMEHTa
npeabsBieHus  (anbCU(UIIMPOBAHHOTO  JOKa3aTenbcTBa cydy. Jma kBamuduxanmm
COAESHHOTO HE WMEeT 3HA4YCHHUS, IOBIMSUIO JIM OHO HAa BBIHECCHHWE pELICHUS II0
TPaKIAHCKOMY Je1y» " . JIeHCTBUTEIBHO, He MMEET 3HAUCHHUS, KAK M MHCYJIBT ITOTEPIIEBIIEro
oT (panbcuUIMPOBAHHOTO PELICHUS, Pa3BOJl C KEHOH U T.J. 32 COCTABOM JIe)Kalllue BpPeIHbIC
nociencTBus. Mx BooOme He cleayer YHNOMUHATh IIPH  aHalW3€ CoCTaBa JIaHHOTO
npecTymieHus. Y MpecTyIUICHHH MPOTHUB MPaBOCYIUS OOIIECTBEHHO OINMACHBIE MOCIEICTBUS
3aKJIIOYAIOTCS B HAPYUICHUH MHTEPECOB MPABOCYMsI TEM WM UHBIM B cTaThe Y K Ha3BaHHBIM
crnocoboM — QanbcuuKanmend J0Ka3aTelbCTB, BHIHECEHUEM HENPABOCYIHOTO pEIIeHUs,
JaBJIEHUEM Ha CyA M T.J4. AHanmM3 JIOOBIX COCTaBOB TMPECTYIUICHWH MODKEH HCKII0YaTh
oOpalneHue K Mpu3HaKaM, KOTOPBIE JIEKAT 38 COCTABOM.

B xommenTapunm k ctT.294 «BocnpensaTcTBoBaHHME OCYLIECTBICHHUIO NPABOCYAUS U

27 TlocraTeifHbIif KOMMEHTapHii K YTo10BHOMY Kozekcy Poccniickoit denepammu. M., 2004. C. 301.
2% Tam sxe. C. 696.
% Tam xe. C. 675.



NPOM3BOJICTBY TPEABAPUTEIBHOTO pacciiefioBaHus» ToBoputcs: «lIpectymiieHne wumeer
¢dopmanbpHbii cocTaB. OHO SBIAETCS OKOHYATEIbHBIM C MOMEHTa BMeELIATeIbCTBA B
JeSITeIbHOCTh CyJia M0 PACCMOTPEHHUIO0 KOHKPETHOTO JIeNla He3asUcUmMo om mozo, Puseeo au
9MO K BbIHECEHUI0 HEeNPABOCYOHO20 NPUSOBOPA UNU UHO20 cYOeOH020 peuteHus» (KypCUuB MOIL.
— H.K.). BplHeceHue HEMPaBOCYAHOTO NPUTOBOpa — TIOCIEICTBUE Opy2020 COCTaBa
(ct. 305 YK), 1 OH JI€KUT 8He paMOK KOMMEHTHPYEMOTO cocTaBa 1o cT. 294 VK.

B Kommentapuu k YK P® 2006 r. 6e3 ynorpebiieHuss TepMuHa «(HOpMasbHBIN» (yxke
nporpecc!) Bce-Taku MNpHUBBIYHO unTaeM: «lIpecTyruieHue OKOHUEHO C€ MOMEHTa
BMEIIATETHCTBA ~ HE3ABHCHMO OT HACTYIUIGHHS BPEIHBIX  IMOCTEACTBHI . Camo
BMEILIATENILCTBO, NPUYMHAIOLICE BpeA MHTEpecaM IpaBOCyAus, C O00s3aTeIbHOM UX
COCTaBIIAIONICH — ylepd KOHCTUTYLHMOHHO TapaHTHPOBAHHOM HE3aBHCUMOCTH CyJiel,
TaKOBBIM ITI0YEMY-TO He Mpu3HaeTcs. KoMMeHTHpoBaHUE 3TOM U OOJIBIIMHCTBA IPYTHX CTATeH
O TIPECTYIUICHHSIX TIPOTUB TPaBOCYyAUs C «(HOpPMAIbHBIMH» COCTaBaMH 3aTEMHSIOT
«IOTIONHUTENbHBIE W «(DaKyTbTATHBHBIC» 00BEKTHI" . HeTpyaHO 3aMeTHTh HpeHMyIIecTBa
kommeHTapueB k YK P® 2006 r., xoTopble, Kak NpaBWIO, OTKa3aJuCh OT TEPMHUHA
«popmanbHbIf», a ACHO (UKCHPYIOT OKOHYAaHHE COOTBETCTBYIOLIETO  JEHCTBHUSA
(Oe3neiicTBus). B Tex ke ciydasx, KOrja COXpaHIETCs aHaXpOHH3M «(OpMaIbHOCTHY,
CO3JIAI0TCs YCIIOBMSI JJIs KBaIM(UKAMOHHBIX omunoOok. K mpumMepy, cocraB HeHCHOTHEHUs
o6s13aHHOCTeH Halorosoro arenra (ct. 119' YK) umeer B Buay GesneiicTBHE, «COBEPIICHHOE
B KpymHOM pa3Mmepe» (4. 1) u «ocobo kpymHoM pasmepe» (4. 2). TonkoBarenb, UTHOPHUPYS
npsMoOe yKa3aHHE 3aKOoHa 00 ymiepbax B KPymHOM M 0CO0O KPYHMHOM pa3Mmepax, 3asiBHIL:
«CoctaB mpecTyIuieHus: (pOpMaIbHbIN;, TPECTYIUICHHE MPHU3HAETCS OKOHYCHHBIM C MOMEHTA

HEUCITOJHEHUS HAJOIOBBIM areHTOM OOS3aHHOCTH IT0 MCUMCIICHHMIO...» H T.I[.212

Mexny Tem
0e3 KpymHOro U oco00 KPYMHOTO [e30pTraHU3allMOHHOTO yIiiepbda HalOrOBOM cHcTeMe,
I/I3Mep$IeMOFO pa3MepaMI/1 HGYHJIa‘ICHHI:IX HaJOIOB, HaJIUIOo HC HpeCTYH.HeHI/Ie, a
JUCLUIUTMHAPHBIN TPOCTYTIOK.

K xkBanudpukammoHHBIM OITUOKaM MOXKET IIPUBECTH TaKOE TOJIKOBAHUE MOCATATEIHCTBA HA
KU3Hb JIMIIA, OCYIIECTBISIONIETO TMPABOCYIWE WIW TMPEIBAPUTEIBHOE  CIENCTBUE!
«IIpectynnenne wumeer (opManbHBIi COCTaB W CUUTAETCS OKOHYEHHBIM C MOMEHTa
mocsararciibCTBa Ha XKHU3HbBb HOTCpHeBHICFO, y1<a3aHHOl"0 B 3aKOHE». MG)KI[y TEM B JAHHOC

MOCSTaTEeNIbCTBO BXOAAT U yOUHCTBO, W TIOBPEXKACHHUS 3I0POBBSl Pa3HOW CTENEHU TAKECTU.

I[OSBOJII/ITGIIBHO JIN CHUTATh UX (((1)0pM8.J'ILHBIMPI»? Yto0 e ToTrga OTHOCHUTH K HCQ)OpMaHBHLIM

219 KommenTapuii k YronosroMy kojekcy Poccuiickoii ®eneparun. M., 2006. C. 542543,
21 TIpectynnenus nmpoTus npasocynus. M., 2005.

212 KommenTapuii k YronoBHoMy Kozekcy Poccuiickoii ®eneparuu. C. 372.



cocraBam? Ilonmp3a uIs TpaBWIIBHOW KBadM(PHUKAIMK TPECTYIUICHHH C (HOpMaNbHBIMA
COCTaBaMU HE yCMaTpHUBAETCS.

HNuTepecHo, uto B koMMeHTapuu K 1. 32 «[IpecTyrmienuss mpoTUB NOpsiAKa yIpPaBICHUS
(aBrop B.C. KommccapoB) He ymnomuHaercsi (popMabHOCTb COCTABOB, XOTS OOJBIIMHCTBO
OOIIECTBEHHO OIACHBIX MOCIEACTBUH SIBISIOTCS HEMATEPUATBHBIMH, T.€. HE(DPU3NUESCKUMH U
HEUMYILECTBEHHbIMH. AHAJIN3 COCTABOB OT ATOr'O HE TOJIBKO HE MOCTPafall, HO BBIUIPAJ, TaK
Kak He YIIOMUHAIIUCh 0O0Jiee TSHKKUE TIOCIEICTBHS, KOTOPBIE JIEKAIN 3a COCTaBaMH TOJKYEMBIX
IIPECTYIUICHUH.

«KepTBa» KOHHIENIMH OECMOCICICTBEHHBIX COCTABOB TMPECTYIUICHHA — TaKXke
JTOOpPOBOJIBHBIA OTKa3 TMPECTYIUICHWsI W JesTelbHOe packasHue. J[oOpOBONBHBIM OTKa3
BO3MOXKEH JI0 HACTYIIJICHHs OOIECTBEHHO OMAaCHBIX MOCIENCTBUIN. B «Oecnociae1cTBEeHHBIX)»
COCTaBaX, OKa3bIBAETCS, €CTh HAYAJIbHBIN U CEPEIMHHBINA 3Tarbl Npolecca AEHCTBUSA, HO HET
KoHIa. JloctraTouHO HayaTh COBEpLIATh JAEWCTBHE M (POpPMaJIbHBIM COCTaB HAIUIO, MO0
MIOCJIEJICTBHS ICMCTBUSL — HE DJIEMEHT cocTaBa. Hampumep, cBuaerens B cyAe Hall JOKHbIE
MOKa3aHusl, HO cpazy IMOMpPOCHI CyJd 3aHECTH B TMPOTOKON CyIeOHOTro 3acemaHus
OTHOCHUTEIIFHO WX JIO)KHOCTUH. Bpex mnpaBocyauio eme He ObUl HaHECEH, CBUACTEINb
UCIIOJIb30BaJl CBOE MPaBO HAa JOOpPOBOJIBHBIM OTKa3. JJOKTpUHAIbHBIA TOJIKOBATENb CUUTAET
uHaue: «B craguu cynebHoro pazouparenbcTBa (Kak MO YTrOJOBHBIM, TaK U MO MPaXKAAHCKUM
U apOUTPaXHBIM JIeJlaM) MpPECTYIUIEHHE OKOHYEHO, KOI/Ia CBUJETENb, MOTEPHEBIIMA WU
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CIICHUAIMCT 3aKOHYWII [ady TIIOKa3aHUuMW» .

MOXXHO CHOpUTH O HIOAHCAX OKOHYAHUS
MPECTYIICHUA, HO BaXXHO JOpPYyroc: MNCPCHCCCHUC MOMCHTA OKOHYAHUA IMPCCTYIIJICHUSA HaA
COBEpUICHHE CaMUX JIEHCTBUI 0€3 HACTYIUICHUS! BPEAHbBIX MOCIEACTBUIM OrPaHUYUBAET IPAaBO
JMIa Ha JOOPOBOJIBHBIM OTKA3 M TEM CaMbIM yoicecnouaem YroJIOBHYIO OTBETCTBEHHOCTb. 1
3TO PAcXOJOHUTCS C 3aKOHOJATENFHOM TONUTHKON Ha pacuwupenue npoguiaxmuieckou
@yukyuu yronoBHoro 3akoHa. B ct. 307 YK, B yacTHOCTH, IPelyCMOTPEHO OCBOOOKICHHE OT
YTOJIOBHOH  OTBETCTBEHHOCTH  BCIIACTBUE  JESTEIBHOTO  packasHus: «CBHIETEb,
NOTEPIEBIINH, 3KCIIEPT, CHEIHANINCT WM MEPEeBOJYMK OCBOOOXKMACTCS OT YroJOBHON
OTBETCTBEHHOCTH, €CIIM OH JOOPOBOJIBHO B XOJ€ JO3HAHUS, MPEABAPUTEIBHOTO CIEICTBUS
WIN Cy1eOHOTO pa3duparenbcTBa 10 BBIHECEHHS MPUTOBOpA WIIM PEIEHHs CyJa 3asBUIH O
JIOKHOCTH JIaHHBIX UMM TIOKa3aHUH, 3aKIIOYCHUS WITH 3aBEOMO HETIPABOCYTHOM TIEPEBOIEY.
IIpn BCSKOM NeSTENBHOM pacKasHUM BHHOBHBIM BO3MEIIACT, KOMIIGHCHPYET MPUYNHEHHBIN
00beKTy mocsratenscTBa Bped. KoHuenmums (opManbHBIX O€3BPEIHBIX COCTaBOB JIMIIACT

MOTEPIIEBIINX OT MPECTYIUICHUN C HEMATEPUAIBbHBIM BPEAOM IIpaBa HA €ro BO3MEIIEHUE, B

YaCTHOCTHU, Ha KOMIICHCAIIUIO MOPAJIBLHOI'0 Bpcaa, MPpUYNHACMOIO JIFOOBIM MPECTYIJICHUCM.



Cratps 52 Koncturyuum rnacut: «[lpaBa morepmeBmIMX OT MpeCTyIUIGHUH U
370yNOTPeONeHU  BJIACTBIO  OXpaHAIOTCS  3akoHOM. [ocynmapcTtBo  oOecrieumBaeT
HOTEPIIEBIIMM JOCTYI K MPABOCYMIO U KOMIIEHCALMIO IPUYMHEHHOro yiiepoa». Cratbs 53:
«Kaxplil nMeeT paBo Ha BO3MEIIEHUE IOCYAAPCTBOM BpE/a, IPUYMHEHHOTO HE3aKOHHBIMU
nefictBusMU (Wi Oe3/1eCTBUEM) OpraHaMM TOCYJAapCTBEHHOM BIACTH WM JIOJKHOCTHBIX
JULD.

Crnenyromas <«okepTBay OeclocleCTBEHHbIX, O€3BpPEeIHBIX COCTABOB MPECTYIJICHUN B
HENPUMEHEHUU K HUM 4.2 cT. 14 YK o mano3HauurenbHoM JesHuu. OHO OTIIMYAETCs OT
MPECTYIUICHUS, KaK BEpPHO TOBOpmioch B mepBoit penakuuu YK P® 1996 r., orcyrcTBHEM
OOIIECTBEHHO ONACHBIX MOCJIEJACTBUH HWJIM Yrpo3bl MX NpUYMHEHMs. Tak XxapakTepu3oBall
Majo3HaYUTeNbHOCTh AestHul MoaensHblid YK st ctpan CHI', 1 oHM peann3oBaiu B CBOUX
Kozmekcax 9Ty pexkomenmanuio. Jlaxxe B YK I'py3um, xoropelii wu3beraer TepMHHA
«00I1IEeCTBEHHAs! ONAcCHOCThY» MPU ONPEIEICHUH MaJO3HAUYUTEIbHOIO JIESHUS, TOBOPUTCI B
4y.2 c1.7: «He sBnmsercs mnpecTymieHWeM ACHCTBUE, XOTs (opManmbHO W COAepIKaiiee
NpPU3HAKU KaKOro-aulo JesiHus, MpeaycMOTpeHHoro Hacrosummm Koaekcom, HO B cuily
MaJIO3HAYUTEIbHOCTH HE TNPUYMHUBILETO Bpela, KOTOPbIM OBl MOBJIEK HEOOXOAMMOCTH
YTOJIOBHON OTBETCTBEHHOCTH JIMI[a, €r0 COBEPIIMBILErO, JUOO HE CO3JaBIIETO YTPO3Y
IIPUYUHEHUS TAKOTO BpEAay.

[To nuanexTHuecKoMy 3aKOHY B3aMMOJCHCTBHS KadecTBa M KOJUYECTBA OOIIECTBEHHO
OMACHBIE TIOCJIEJICTBUS MATEPHUAJIbHOTO WM HEMATEPUAIBHOTO COJEP/KAHUSA HUMEIOT
KOJIMYECTBEHHBIE BbIpakeHUs. MopanbHelid Bpea no omnpeaeneHuto 'K PO — sto Bpen B
BUJe (u3Mueckux M INCUXHYECKUX crpajgaHuil. CrpagaHus 3T U3MEpSEeMbl U
KOMIIGHCUPYEMBl 110 OOBEKTHMBHBIM M CYOBEKTUBHBIM KpuTepusaM. «Jlypak» —
MaJIO3HAUUTENBbHOE OCKOpOJICHHE, COOOLIEHHE KOJUIEraM, YTO UX HAYAJIBHUK «CKpSray —
MaJIo3HauMTeNbHAas KJIeBeTa, Kak Obl He CUMTall HHAYe MmoTeprneBlnii. Pasmeps! gpusmueckoro
U MMYLIECTBEHHOTO Bpela HCYMCIAIOTCS TBEPAbIMM €IMHHMIIAMHU YTpPaThl 3J0POBbSI U B
JI€HbIax. 3aBEJOMO JIOXKHBIE TIOKa3aHUS CBUACTENS B CyJle, KACAIOLIUECs TPETECTEIICHHOM 110
3HaYMMOCTH HH(pOpMAlMM, HE BIHUAOUIEH Ha KBaIU(PHUKALMIO MPECTYIUICHHs, TaKxkKe
MaJIO3HAUUTENbHBl. EciaM XKe MNpuIepKUBaTbcsd TOYKM 3PEHUS O OecrocieCTBEHHbBIX
IPECTYIUIEHUSAX, TO MO 100poil mosoBuHe HOopM YK okaxercs HepeaabHbIM NpPHUMEHEHUE
CTaTbH O MAJIO3HAYUTEIBLHOM JICSHUU.

Jns kBamguKanuy 0OLIECTBEHHO OMACHBIX MOCIEACTBUIA UMEET 3HaUeHHe KOHCTPYKLIUS UX
OIMUCAHMS B AUCTIO3UIIMAX YTOJIOBHO-TIPABOBBIX HOpM. DOPMYIHPOBKA OOLIECTBEHHO OMACHBIX

TIOCJICJICTBAN  OIIpeneNisieTcss OOBCKTaMHU M TPEIMETaMH, KOTOPHIM OHH TPUYMHSIIOT BpE,
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ymep6. B mpecTyruieHusx, B KOTOPBIX MPEAMET SBISAETCS 00sS3aTeNbHBIM 3JIEMEHTOM COCTaBa,
OOIIIECTBEHHO OIAaCHbIE MOCJEACTBUS HA3bIBAIOTCS W, KakK MpaBwWio, AuddepeHuupyroTcs mno
TSHKECTH (KPYTHBIN, 3HAUUTENBHBIN U TIpounit yiiep0). [Ipeamer mpecTyIuieHus: yYuThIBaeTCs B
55% cocraBo”'*. TIpeameTsl BeckMa Pa3sHOOOpPA3HBI OMYIICBICHHBIC, HEOIyIICBICHHBIC,
MHMOPMALMOHHBIE , peaTbHbIe, CHMBOIMYECKHE, BEIIHBIC M T.1. IIPaBHIBHO OTMEYAIOT
UCCIIeoBaTeNy TIpeAMeTa MPECTYIUIeHUs, YTO €ero KJIacCH4ecKoe MOHMMaHHe Kak cyOcTpatr
MaTepHaIbHOTO MHpa, y3K0. ECTh Takue mpenaMeTsl MpecTyIIeHUH, KaK dIIeKTpUYecKas SHeprus
(ct. 215 VYK), armocdepa (ct.281 VYK), aBTOpcKMe M CMEXKHBIE NpaBa (MHTEIUICKTyaIbHAS
cobcTBeHHOCTs — cT. 146 VK) 1 ap.>'® TloTepreBirero MOXHO OTHOCHTH K OJYIICBICHHOMY
TPEAMETY, HO MOYKHO BBIICISTH OTAEIBHO, Y4TO NpaBuiibHee” . Bo BCAKOM Ciydae B COCTaBax,
I7ie TOTEPHEBUINA BBICTYMACT OO0SM3aTEIbHBIM JJIEMEHTOM, TNPUYMHEHHE €My (DHU3UYECKOro,
UMYILECTBEHHOTO, COLIMAILHOTO BPE/a B YTOJIOBHO-IIPABOBBIX HOPMAX BCET/a OMHCHIBACTCS.

[TpeameT — BHENIHSS «MHIICHBY» OOBEKTA, MPEICTABISIONIAsi €ro BO BHEIIHEM MHUpE, IO
KOTOPOH «OBbeT» CyOBbEKT, HAaHOCS yIepd COOTBETCTBYIOIIMM MHTEpEcaM JTMYHOCTH, OOIIIECTBa,
rocynapctBa. Ilpeamer mpu 3ToM MOXeT OBITh (HO HE BCErja) YHUYTOXKEH, TMOBPEKICH,
nepeMenieH. B3anmMocBs3p 00BeKTa W TpenMeTra  NpecTyIvieHHs — (UKCHpyeTcs B
XapaKTEPUCTHKE HETOCPE/ICTBEHHBIX OOBEKTOB MPECTYIUICHUH, KOTOpbIE TaKKe BEChMa
MHOTOYHCJICHHBIE W MHOrooOpasHel. B Ocobennoit wactu YK okomo 280 crarei,
IpeayCMaTpUBAIOIIUX HEMOCPEICTBEHHbIE 00BeKThl. Eciu yyecTh MX COBIAJACHUS — KU3Hb
YenoBeka, COOCTBEHHOCTh W Tp., TO HEMOCPEICTBEHHBIX OOBEKTOB OKaxercs okosno 100.
ConepxaHue HEMOCPEIACTBEHHBIX OOBEKTOB M IPEIMETOB MPECTYIUICHHH OINpeesnseT
3aKOHO/IATEIIbHO-TEXHUUECKUI MPUEM B ONMCAHWU OOIIECTBEHHO OIACHBIX MOCIEACTBUH. B
CHelHaIbHON JIUTEpaType UHOIIa OTHOCST MPEAMET MPECTYIUICHUS K yiepOy, YTo HE JIUIIEHO
cmeicia?'®. OH, IefiCTBHTENBHO, BBICTYIAET CBA3YIOMIMM 3BCHOM MEXKIYy OOBEKTOM H
0O0IIIECTBEHHO ONACHBIMH MTOCIIEICTBUSMH.

B mnpectymenusix 06e3 mpeaMeToB W 0€3 TMOTEPHEBIIUMX OOIIECTBEHHO OIACHBIC

MOCNEACTBHSI 3aKOHOJaTeNlb OObIYHO HE Ha3blBaeT. TaKoBbI, HampuMep, AE3EPTHUPCTBO,

214 Cm.: Cmenanos B.I'. OGIIECTBEHHO OMACHBIE MOCIEACTBHSA B YTOIOBHOM Hpase. ABToped. Juc. ... KaH.
fopu. Hayk. Camapa, 2006. C. 6.

25 Cwm.: Awikos C.A. VInpopMamust Kak HpeaMeT MpecTylUleHns: ABToped. MWC. ... KaHa. IOpHI. HayK.
ExatepunOypr, 2005.

216 Cwm.: Cnupuoonosa O.E. Cumsoi kak mpeaMeT npectymaenns. Kasans, 2002.

217 Cwm.: Cenamopos H.B. TloTepnieBImmii OT TIpecTyIIeHHs B YTOJIOBHOM mHpase: ABTOped). IWC. ... KaH.
OpUa. HayK. Xapbkos, 2005.

28 Cwm., manpumep: Tonuxoea A.B. Yiiep6 B XUIIEHUH: OHATHE, CTPYKTYpa, 3HAYEHHE JUTA KBATM(DHKALMK

Y Ha3HA4YCHHUs YTOJOBHOIrO Haka3zaHusi: ABroped. muc. ... Kaua. ropua. Hayk. Tambos, 2005. C. 8.



YKJIOHEHUE OT CIIy>KObl B apMuUH, OOJNBIIMHCTBO MPECTYIJICHUH NMPOTUB IpaBocyaus u ap. B
HUX HET MpeaMeTa MpecTyIUIeHUs, KOHKpeTHOTro norepnenmiero cornacHo YIIK dusnueckoro
WM FOPUIMYECKOro IHMIa’ , HO He OOIECTBEHHO ONACHBIX MOCICIACTBHH B BHAE Bpe/a
JMYHOCTH, OOILIECTBY MJIM TOCYJAapCTBY. XapakTep HEMOCPEICTBEHHOTO OOBEKTa ONpeeNnsieT
xXapaxrep yuiepoa.

MoCKOBCKHIT BOCHHBIM OKPYKHOU CyJ MPUTOBOPUII ObIBIIETO MOjaKOBHUKA C. CKpUMaIKO
K 13 rogam nuieHus: cCBOOOBI B KOJIOHUU CTPOTOTO PEXHMMa 3a TOCYJapCTBEHHYIO U3MEHY B
¢opme mmuoHa)ka. 3a AECATH JIET COTPYAHHYECTBA C AHIIMUCKOHN pasBeaxoir MU-6 on
nepefaBajl JaHHbIE O HECKOJIbBKUX JECSATKaX COTPYJHUKAX POCCHUMCKUX CHELCITyXkO,
paboTtaronux 3a pyoexom, cekpeTHyro uHpopManuio o Boopyxkennbix Curax PO. Kaxmoro
3apy0exHoro arenra B Poccuu roToBsIT M0 HECKOJIBKO JeT. Eciu ydecTs 3T0, TO, KaK 3asiBHII
rOCyJIapCTBEHHBI OOBMHHUTENb Ha CyJle, YTO TPYJHO OLEHHUTH YIIEepO, KOTOPBI HaHec
Poaune BuHOBHMK. Tpuanate cepeOpEeHHHKOB Ha €ro MCHAHCKUX U POCCUHMCKHMX CYETax B
100 Tpic. mOJT. W OJU3KO HE COOTBETCTBYIOT yIIepOy TOCYJapCTBEHHOM O€30MacHOCTH
Poccii, ee BHEIIHEH 6e30aCHOCTH OT IITHOHaKa 2.

B YK PO (B pemakimu o urons 2006 r.) pasmep ymiepOa ykazan B 173 cratbsax OcoOeHHOI
yacti YK. Cpenut Hux 40 HOpM TOBOPAT O COCTaBaX € ABYMsI MOCTIEACTBUSMH. TePMHUHOIOTHYECKH
pa3Mepbl  OOIIECTBEHHO OMNACHBIX IMOCNIEACTBUM, K COXKQJICHUIO, BBIPAKEHBI JIOBOJBHHO
MHOTO3HAYHO, YTO HeM30E/KHO BECT K KBAMHN(HKAIHOHHBIM OIHOKaM ™"

JLA. TayxmaH mpeasioxua BechbMa YCIOKHEHHOE TIOHMMAaHHE COOTHOILIEHHS KpPYIHOTO
pa3mepa u KpyrnHoro yuepoa. ITo ero MHEHHIO pa3Mep BBIpaKaeT IEHHOCTb, MPEACTABISIONIYIO
co0Ol OOBEKTUBHYIO KaTeropuro. Ymepd — CyObEKTHUBHAs KaTeropusi, OOBEKTHBHO-
CYOBEKTHBHBIM U OILIEHOYHBIM MpH3HAK. YCTaHABIMBAs KPUTEPUHU OIpeeieHns yuiepda, aBTop
Ha3bIBaeT OOBEKTHBHBIE pa3Mep: 1) HEMOCPEACTBEHHO MPUYMHEHHOro yiiepOa; 2)
UMYIIECTBEHHOE IOJI0KEHUE IMOTEPNEBLIEro; 3) COYETaHWE IEPBOIO U BTOPOrO KPUTEPHUEB.
CyOBeKTHBHBIN KpUTEPH — OILIEHKA yIiepOa Kak KpyITHOT'O OTEPIIEBILINM.

OH jgomyckaeT /ABE CUTyallud OIpelesieHUs yuiepba Kak KPYIHOrO: MO0 OOBEKTHBHOMY

KPUTEpUI0 — KPYIMHBIN, MO IMPEJCTABIECHHIO MOTEPIEBIIEr0 — HEKPYMHbIH M, HA00OpOT:

00BEKTHBHO 110 pa3Mepy He KPYITHBIN, a 10 CyOBEKTHBHOM OIICHKE MOTEPIEBIIETO — KPYITHBIMA.

Y9 TIpennaraercs m Gonee IMpPOKas TPAKTOBKA IIOTEPHEBIIEro, HOMMMO (DM3HUECKOTO M IOPHIMYECKOrO
JWIAa TaKKe TOCYAapCTBO M JpyrHe COIMaibHble O0pa3oBaHMs, a Takke oOmecTBo B menoMm. CM.:
Cenamopos H.B. Yxa3. cod.

220 Cwm. mozmpo6Hee: «I"0cTaifHEl ONTOM U B po3HMIYy». CyJI OCTaBHII B CHIIE MPUTOBOP 3a MmmHoHax Ceprero
Ckpunaiiko // Poccuiickas razera. 2006. 2 nek.

21 Cwm.: Kysueyosa H.®., Kocmpoea M.5. OGIIECTBEHHO ONACHBIE MOCTEICTBHS — JIHHTBUCTHUECKHI



«B mepBo# cHTyanuu, — THIIET aBTOp, — yHiepd Oe3yCIOBHO M OECCIOpHO HE JOJDKEH
NPU3HABATECS KPYIHBIM Jake€ TOrAa, Korga OOBEKTUBHO pa3Mep yiiepOa COOTBETCTBYET
HauMBbICIIEMY KpPYIHOMY pa3Mmepy, ycraHoBieHHoMy B YK... Bo BTopoil curyamum, npu
KOJUIM3UM OOBEKTUBHOTO M CYOBEKTHBHOTO KPHUTEpHUS MPEACTABISIETCS HEOOXOIMMBIM
OpPUEHTHPOBAThCSI HA OLEHKY yIiepda Kak KPYIHOrO MOTEPHEBIIUM, Pa3yMEeTcs, C yYETOM
BCEX OBCTOSITENLCTB CONETHHOTON -

[Tonarato, 4TO pa3NIUUUTL «pa3Mep» U «ylepd» CTOIb PpAAUKAIbHO TMEPBBIA Kak
OOBEKTUBHAsE W BTOPOM Kak CyObEKTHBHAas KaTeropuu oOcHOBaHMK HeT. OObIYHas, K
coxaienuto, ans1 YK TepmuHOIOrndyeckas MHOTIO3HAYHOCTh: YHOTPEONSIOTCS CJIoBa TO
«pa3mep ymepba», To «ymepo». IlpencraBisercs, 4TO BBIBOABI O KBalIU(UKALMU IO
aBTOP-CKMM KPUTEPHSM CIIOCOOHBI MOPOAUTH KBaTH(UKAIIMOHHbIE OMNOKH. Pa3Mep kpymHOro
ymepba Kak OObEKTHBHOM KaTerOpHM OIpPEIEIsieT, SKOObI, 3aKOH, a KPYHHbBIM ymepd Oe3
yKa3zaHus pa3mepa — mnoteprneBiinii. KpynHbiil, kKak ¥ HEKpyHHbIN yuiepO, moJ00HO BceM
UHBIM 00BEKTHO-00BEKTUBHBIM ITPU3HAKAM COCTaBa OMpe/eNeT 3aKOHOAaTeNlb. MaTepuanbHOe
HOJIOKEHHE TOTEepPNEBLIEr0 O pa3Mepe MPUYMHEHHOTO €My 3HAaYMTeNIbHOTO —yiuepoa
YUUTBHIBAETCS JIUIIb B UMYIIECTBEHHBIX MPECTYIUICHUAX — U TOJIBKO (PM3MYECKUMU JIMLAMH U
OTISITh-TAKU TI0 0OBEKTUBHOMY KpHuTepuio — He MeHee 2500 pyo.

Bo Bcex HEOCTOPOKHBIX NPECTYIUIEHUSAX, KOTOpbIE KPUMHHAIM3HPYIOTCA JIUIIb IPH
HACTYIUIEHUH 3HA4YUTEJIbHOro yuiepba, B HopMax YK 0OIIECTBEHHO OMacHble MOCIEIACTBUSA
0XapaKTePHU30BaHbI.

VY 1a4HO CKOHCTPYHPOBAHbI COCTABbl BOMHCKMX NpecTyIuieHui. He3aBucuMo ot xapakrepa
UX HEMOCPEJICTBEHHBIX OOBEKTOB M TPEAMETHOCTH BpE] Ha3BaH MOYTH BO BCEX HOPMAX,
4acTO C yKazaHueMm Ha ero pasMepbl. K mpumepy, cT. 332 «HeucnonHenue mnpukasza» B
4. | TOBOPUT O HEUCHOJHEHWU TOAYMHEHHbIM IIpHKa3a HadajbHMKA, OTJAHHOTO B
YCTaHOBJICHHOM MOpSAKE, IPUUMHUBILEE CYIIECTBEHHBIH Bpea HHTEpecaM CIIyXObl, 4. 2 — 0
TOM JK€ JIESHUH, MOBJIEKILIEM TSKKHUE IOCJIEJACTBUS, 4. 3 MpeayCMaTpUBaeT HEHCIIOIHEHUE
MpUKa3a BCIEACTBHE HEOPEKHOTO JTUOO HEOCTOPOIKHOTO OTHOIICHHS K CIIY»O€, TOBJICKIIIEEe
Tsokkue nocnenctsus. B 4. 1 cr. 335 «Hapymenue ycTaBHBIX MpaBMJl B3aUMOOTHOILEHHI
MEXJly BOCHHOCTYXAIIMMU TP OTCYTCTBUM MEKIY HHUMU OTHOLIEHWH MOJYMHEHHOCTH»
KOHKPETU3UPYET BpPEA: YHHKEHHE YECTU U JOCTOMHCTBA, M3/EBATEILCTBO JINOO Hacuiaue. B

4. 2 HACWUJIME OMKCAHO KaK MPUYUHEHUE BPeAa 3[10POBbIO CPEHEN TSAKECTH, B 4. 3 — TKKHUE

acnext // BectH. Mock. yH-Ta. Cep. 11. I[IpaBo. 2004. Ne 6.
222 Tayxman JIJ]. CoOTHOIEHHE KPYITHOTO yimepba u KpymHoro pasmepa no YK Pd // 3akomsocTs. 2001.
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NudopmannonHslii XapakTep 00beKTa KOMIIBIOTEPHBIX MPECTYIUICHUHA, 00Jiee TOYHO, YeM
B YK P® naszeiBaemslii B kogekcax crpadn CHI' kak «uHdopManmonHas 6e301acHOCTbY», HE
MOMEIIIAT BBECTH B CTaThh 1. 28 YK mpu3Hak 00IIECTBEHHO OMACHBIX MOCIEACTBUI. TakoBbI
YHHUYTOKECHUE, OJIOKUpOBaHHEe, MOAH(UKaLUs MO0 KOMpPOBaHHE UHPOPMALINH, HApyIICHHE
pabotel OBM mim ux ceTH, «CYIIECTBEHHBIN Bpeay», «TsDKKUE mocienctsus» (ct. 274 YK).

YronosHsIii koneke PO oxpansiet 26 poaoBsix 1 0kosio 100 HemocpeACTBEHHBIX 00BEKTOB.
COOTBETCTBEHHO JIE€BATH JECSITKOB OOIIECTBEHHO OIACHBIX IOCIEACTBUN, MPUYHHSIONINX
Bpel TE€M WJIM WHBIM HMHTEpecaM JIMYHOCTH, obOmiecTBa U rocynapcrsa. Korma mpokypop B
Cylle XapakTepu3yeT OOIIECTBEHHYIO OINACHOCTh MPECTYIUIEHHS, OH Ha3blBae€T €ro
BpPEIOHOCHOCTh. Hembicmuma Takas, Hampumep, pedb: «CoBepiieHHOe MNpecTymieHue —
kiesera B CMU nmeeT GpopmanbHBIi COCTaB, TOITOMY OHO HE IPUYMHHIIO MOPAIBHOTO Bpea
NOTEPIEBIIEMY, HE MOJOPBAJIO €ro AEIOBOW pemyTaluu npeanpuHumMaress». KommeHnTupys
OMACHOCTh MPECTYIUICHUS, JOKTPUHAJIBHBIM TOJKOBATENb HE MOXET oOoituch 6e3
XapaKTePUCTHKU SKOOBI OTCYTCTBYIOWIEro B (opManbHOM cocTaBe Bpena (ymep6a). K
npuMepy, HEyBaXCHHE K CyIy TPAKTyeTCs KaK MpPeCcTyIUIeHHe ¢ (OpMajbHBIM COCTABOM.
JIefcTBUTENBEHO, CITOBO «yIIEepO» B CT. 297 OTCYTCTBYET, HOO TIPEIMETOM JISSHUS BBICTYIIAIOT
He Ccyapu (OCKOpOJIeHHEe WX W KJEBeTa CyAel — JApyroe MNpecTyIUICHHE), a HHTEPECHI
npaBocyaus. ToJKOBaTeNb MPaBWJIBHO THILIET, YTO «OMACHOCTh paccMaTpUBAEMOro
MPECTYIICHHS COCTOMT B TOM, YTO OHO TOJPHIBACT ABTOPHTET M MPECTHIK MPABOCYIUS» - .
[lonpeiB aBTOpPUTETA U MPECTHKA MPABOCYAUS, MIOPAIOK OTIPABICHUS MIPaBOCYAUsI — 3TO U
ecTh ymepo «(hopMaIbHOTOY», SKOOBI OECTIOCIEICTBEHHOTO COCTaBAa HEYBAKEHUS K CYY.

KBanudukaimonuple OMMOKKM MOTYT MOPOAUTH JOKTPUHAIbHBIE TOJKOBAaHUS, KOTOPbHIE
pa3aBavBalOT OOBEKTHI IMOCITATENbCTB, MOMHMO HEMOCPEACTBEHHOTO OOBEKTa HAa3bIBAIOT
JIOTIOJTHUTENbHBIE U (aKynbTaTuBHBIC. s kBanmudukanuu yiepda HeoOX0AUMO yCTaHOBUTH
HEIMOCPEJICTBEHHBIN 0OBEKT KaK 00s13aTeIbHBINA AIEMEHT cocTaBa. Bce ocranbHbie 00BEKTH U
yiiepObl JiekaT BHE COCTaBa, MO3TOMY MpSMO B KBaIM(UKALKMU HE YYacTBYIOT. MOXHO
TOBOPUTH O KBaTU(UKALMU MO TpaBUiaM peadbHONH COBOKYITHOCTH MPECTYIUICHHH mpu
npuYvHEeHUH yuiepba IByM win Oojiee oObeKkTaM. B 1eHCTBUTENBHOCTH Tak Has3bIBaeMbIE
«JIOTIOJTHUTENbHBIC» WIH «(aKyJIbTaTUBHBIE» OOBEKTHI dYalle BCETO BXOIAT B CHCTEMY
HEIMOCPEJICTBEHHOTO O0BEKTAa KaK €ro MOJCHCTEeMBbI. Tak, aBTop KoMMeHTapus K cT. 301

«HezakoHHOE 3aCPIKAHNUC, 3aKIHOYCHUC II0[ CTpaxy WIN COACPKAHUC TI0J CTp@.)K@fI»

23 Cm.  monpobHee: BOEHHO-yTrONOBHOE —3aKOHOAATENBbCTBO — Poccmiickoit  ®enepamun:  Hayumo-
MpaKTUIeCKUi KoMMeHTapuit. M., 2004.
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IPAaBUIILHO ONpEAEIseT 0ObEKT MPECTYIUICHUS KaK «HOPMaJIbHAasl I€ATEIbHOCTD Cy/1a, OPIaHOB
IIPOKYpaTyphl, NPEIBAPUTEIBHOIO pPACCICAOBAHMS, YTOJIOBHO-UCIIOIHUTEIBHON CHCTEMBI,
obecrnieunBaromas HEMIPUKOCHOBEHHOCTH JUYHOCTHU MPOTHUB HEO0OOCHOBaHHBIX
HoCSATaTeNnbCTBY. A nanee: «JlomoNMHUTENbHBIN 00BEKT — JUYHAs CBOOOAA MOTEPIIEBIIETo, a
TaK)X€ HHbIE MHTEpeChl M Ojlara JIMYHOCTH (HampuMep, 4YecTb, 37J0POBbE, MaTe€pHaJIbHbIC
neHHoCTH)» 2. KakoBO yroJI0BHO-IPABOBOE 3HAYEHHE HTOTO TOMOTHHTEIBHOTO 0OBEKTA s
KBanuUKaIuM, ocTaeTcss HesicHbIM. Kpome Toro, HapymiaeTcs MpUHIUN 3ampera IBONHON
OTBeTCTBEHHOCTH (non bis in idem). Tak Ha3pIBaeMbIii OMOTHHUTENBHBI OOBEKT B
NEHUCTBUTENBHOCTH  BXOJUT KOMIIOHEHTOM B  HEMOCPEJACTBEHHbII O0OBEKT B BHIE
«HETPUKOCHOBEHHOCTH JIMYHOCTW». [lcnxudeckue nepexuBaHus, yTpaTa JOXOIOB U IIp.
JeXaTr 3a paMKaMH JAaHHOTO COCTaBa, KakK JalbHEHIIME IOCIe OKOHYAHUS MPECTYIUICHUS
BpeAHble mocieAcTBUs. OHM MOTYT MPUHUMAThCS BO BHHMAaHHUE JIMIIb KaK OTIMYarouiue
HaKazaHusl 0OCTOSATENbCTBA, HO HE MPH KBAIU(UKALINU.

Wnu apyroit mpumep: HEMOCPEICTBEHHBIM OOBEKTOM HE3aKOHHOTO 000pOTa HAPKOTHKOB
no cT.228 YK mnpusHaioTcs OOIIeCTBEHHbIE OTHOIICHHS, OOecleunBaronme 0e30MacHOCTh
3I0pOBbsI HaceleHus. B KauecTBe JAOMOJHUTENBHOTO O0BEKTAa HA3bIBAECTCS yCTAHOBJICHHBIN
rOoCyapCcTBOM TOPSAOK 3aKOHHOTO 000pOTa HAapKOTHUECKHUX CPEJICTB U ICHUXOTPOIHBIX
BeulecTB. B neHCTBUTENBHOCTH, 0O€30MACHOCTh 370POBbsl HACETCHHS SIBISETCA POO00BbIM
obvekmom 6cex TpecTyruieHnd Ti. 25 «lIpecTyruieHuss mpoTUB 3I0POBBS HACENEHUS |
oOIIeCTBEHHONM  HpaBCTBEHHOCTW».  KBamuduuupoBatb 1m0  poOJOBOMY  MPHU3HAKY
IpecTyIuleHus, npexycMmorpeHHble Ti.25 VYK, He mnpeacrasisercs Bo3MOxHbIM. Hano
YCTaHOBHUTH HEIMOCPEICTBEHHBI OO0BEKT. Hermo-cpencTBeHHBIM OOBEKTOM HAPKOTHYECKUX
MpPECTYIUICHUH (CT. 228-228° VYK) BricTynaeT kKak pa3 00beKT, Ha3BaHHBIM JIOTIOJTHUTEIBHBIM.

Brigenenue moMuMo HEMOCPEACTBEHHBIX OOBEKTOB JOMOTHUTENBHBIX U (PaKyIbTaTUBHBIX
NPUBOJUT K Pa3MBIBAHUIO TPAHMIl MEPBOTO M ymiepbda eMy, a TakkKe K HEONpeAeICHHOCTH
COCTaBOOOPA3yIOIMUX CBOWCTB JBYX IMOCIEAHUX U yIiepOoB uM. ECTb 0OBEKTHI MPOCTHIE U
CJIO)KHOCOCTaBHbIE, UX CTPYKTypa ONpENeNseT CTPYKTypy yluepda, Toxe MPOCTOro WU
CJIOKHOTO.

Eme oana wutocTpanusi M3 TOTO e IMOCTATEHHOrO KOMMEHTApHsi, W30paHHOTO JUIs
aHaJIM3a TOJIKO IMOTOMY, UTO OH OKa3aJiCsl HOBEe JPYTruX KOMMEHTapueB Ha cepeauny 2006 r.
CocTaB W3HACWIOBAaHUS TOJIKYETCS CJeAylomuM obOpazoM. HemocpeacTBEeHHBIM OOBEKT
W3HACWIIOBAHMSI COBEPIICHHOJICTHEH JKEHIIIMHBI — I0JIOBasi CBOOO/IA, a HECOBEPIICHHOIETHEN

26

2
— [oJioBad HCNPUKOCHOBCHHOCTb CHOpHaSI nosunusa, 4YTO IIpU HU3HACHUIIOBAHUUN

225 Tam xe. C. 302.
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COBEpPIIICHHOJIETHEH HE HAHOCUTCS BpEl €€ IOJOBOH HENPUKOCHOBEHHOCTH, a TaM, TIJe
MOTEPIIEBILAsl HECOBEPIICHHOJIETHSI, BPEl HE HAHOCUTCS ee MoJoBoil cBoboae. Coro3 «u» B
HaumeHnoBaHuu 1. 18 YK «lIpecTymienus npoTuB MojJ0BOH HEMPUKOCHOBEHHOCTH U TIOJIOBOM
CBOOOIBI JIMYHOCTWY, XapaKTEPU3YIOLIHA POJOBOM OOBEKT MOJIOBBIX MPECTYIJICHUN BPS JIU
BEPHO TOJKOBATh KaK pa3/EIUTENbHBIN («HJIN»), a HE COCIUHUTENBHBIA (U TO, U JAPYTOE).
OObeKT M3HACUIIOBAHUSI HECOBEPILIEHHOJETHEN BKIIIOYAET B ce0sl MHTEPEChl €€ HOPMAIbHOTO
NCUXWYECKOro M (usuueckoro pa3BuTHs. Ecnu cuutate 370pOoBbe B KauecTBE
CaMOCTOSITEIIBHOT0, XOTA M (haKyJbTaTUBHOTO OOBEKTa, KaK M BPEJ €My, TO BEPOSTHOCTbH
KBATH(UKAITMOHHBIX OIMIMOOK HEM30€KHO BO3pacTeT, HOO pasrpaHMYCHUE M3HACHIIOBAHUS U
NPECTYIJICHUH TPOTHB 3I0POBBS, INl€ NEHCTBUTEIBHO OOBEKT — 3J0pPOBBE U BpEI €My
busndeckuii, MOryT yCIOXKHATHCSA. BO BCAKOM cilydae MPUUYMHEHUE YMBIIUIEHHOTO TSKKOTO
Bpea 370pOBBIO0 NMpPHU M3HACHIOBAHWUHU BcCeria TpeOyeT KBaTU(HUKALUU MO COBOKYIHOCTH
ct. 111 u 131 VK. IIpu peanbHON COBOKYIHOCTH, KOT/Ia JIETKUH M CpeAHEN TSHKECTH BpPEN
3I0POBBIO TOTEPIIEBIIEH MNPUYUHIETCS MPH JOOPOBOJBLHOM OTKa3ze OT H3HACHIIOBAHUSA,
KBaNuUKAIUS TaKKe TPOU3BOJAUTCS TI0O HOPMaM O MPECTYIICHUAX MPOTUB 3/I0POBBSI.

B atoii cBs3u mpenctaBnsieTcss Oosiee MPUTOAHBIM JUISL KBIM(UKAIIUM TPECTYIUICHUH
HAauMHATh aHajJM3 [PECTYIUICHMH C TMpeaMeTra, TA€ OH O0Os3aTEeNIbHBI  3JIEMEHT
npectyrmienns > . Takoe ONpeJeleHHe NpeaMeTa IeSHHs He MOTpeOyeT MPOCTPAHHBIX
XapaKTEPUCTUK HETOCPEACTBEHHOTO O00BEeKTa W yiiepba eMy, OCOOCHHO Korja K HeMy
TEOPETUKU TPUCOBOKYIIISAIOT  (DaKyJIbTaTUBHBIE H  JOMOJHUTEIbHBIE OOBEKTHL, B
JIeMCTBUTENIFHOCTH BXOJISIIME B HETIOCPEACTBEHHBIN O0BEKT WIIM HE UMEIOIINE OTHOIICHUS K
takoBoMy. KBamndukanusi mnpecTymieHHd HHUKOT/Ia HE BBIXOAWT 32 PAMKH COCTaBOB
npecTymieHni. «Pacmiennenue» 0OBEKTOB, a OTCIO/Ia M YIIEPOOB MM OT TMPECTYIUICHUIH
YMHOKAIOT BO3MOKHOCTh KBaTH(PUKAIIMOHHBIX OMHOO0K. B 3TOM oTHOMmIEHNn KommenTapuii k
VK 2006 T. BEIFOZHO OTMeUaeTcsi OT mpeabiaymero Ilocrareitnoro kommenTapus 2004 .22

Conmepxxanuss 00BEKTa W TpeAMETa IOCSATAaTeNbCTBA  ONPEACISIOT  COJEpKAHHE
OOIIIECTBEHHO OITACHBIX IOCJIEICTBHM, SAMHHUIIBI U3MEPCHUS (BEIUYHMHBI), KJIaCCHU(PUKAIIUIO

yiepOa (Bpesa) Ha BU/IbI 10 Pa3InYHBIM KPUTEPUSIM.

I/ITaK, MOXXHO CACJIaTh BBIBO/JBbI:

1. OO1IeCTBEHHO OMACHBIE MOCIEACTBUS — ATO BPEJHbIE U3MEHEHUS B 00bEKTaX U 4acTo B
npeaMeTax MpecTymeHni, IPUUMHEeHHbIE JeicTBueM (Oe3/1eiCTBIEM) BUHOBHUKA,;

2. OOuiecTBEHHO OMNAacHbIE MOCEICTBUSI — POJOBOE IMOHATHE HHTEPECOB JIHMYHOCTH,

227 TlocraTeiiHblii KOMMEHTapHil (CM. KOMMEHTapHii K cT. 22, aBTop — H.A. Jlonauienko).

228 KommeHTapuii k YronoBHOMY Koziekcy Poccuiickoii Desieparmm.



obmecTBa, rocyaapcTBa. HemocpencTBEHHBIM OOBEKTaM MPUYUHSET COOTBETCTBEHHO
HETIOCPEICTBEHHBIN Bpe], BXOAALINN B COCTaB MPECTYILUICHHS;

3. CopnepxxaHue HENOCPEJICTBEHHOTO yuiepba omnpeaensercss HeMmoCpeCTBEHHBIM
00BEKTOM H MIPEIMETOM, €CJIN TOCIEeTHHUN ABISIETCS 0053aTeIbHBIM 3JIEMEHTOM COCTaBa;

4. Be3BpenHbIx, 0e3 OOIIECTBEHHO OMACHBIX MOCJEICTBHIA, COCTaBOB NPECTYIUICHUH He
cymecTByeT. Bce ocTanbpHBIE 3J€MEHTHI COCTaBa — BHHA, MOTHUB, IIellb, CIIOCO0,
creluanbHble TPU3HAKH CyObeKkTa, Cc(OKycHpOBaHbI Ha NpUYMHEHHE Bpeda (ymepoda).
OOmecTBeHHasT OMAcCHOCTh JAEHCTBHM (Oe31eHCTBHsI) BBIpaXKaeTcsi B HANPABICHHO-CTH Ha
NpUYMHEHUE Bpeaa OOBEKTY MOCATaTeNbCTBA. BUHA COCTOMT B IICHXMYECKOM OTHOIICHUH K
JEUCTBHUSAM U OOLIECTBEHHO OMACHBIM MociecTBHUAM. CIocod CoBEpUICHUS MPECTYIUICHUS —
dopma geiictBus (Oe3meiicTBHs), KOTOpas YTSKENseT €ro OOMIECTBEHHO OIMAacHYIo
HaNpaBJICHHOCTh Ha JOCTH)KEHHE IPECTYIHOro pe3yibTara. be3 ymepba HET HU OJHOTO
HEOCTOPOKHOTO MPECTYTUICHHS,

5. OOIIECTBEHHO OMAaCHBIC TOCIEACTBUS — 3TO OOS3aTEIbHBIA 3JIEMEHT, KOTOPBIN
COEIMHSET BCE JPyrHe DJIEMEHTHI COCTaBa C OOBEKTOM MpecTymuieHus. be3 HuMX cucTema
«COCTaB» paclagaeTcs, TaKk Kak MeX/1y JIefiCTBUEeM U 0OBEKTOM OKa3bIBAETCsl pa3phIB;

6. Konnenmust «hopmManbHBIX» OECIIOCIEACTBEHHBIX COCTABOB, JaKe€ €CIIHM €€ OLEHHBATH
KaK IpUeM 3aKOHOAATEeNIbHOIN TEXHUKH, MIPEACTaBIACTCA HeprueMieMoil. TepMUHbI «ymepo»,
«Bpen», «OOIIECTBEHHO ONACHbIE MOCIEICTBUS», «IOCIEACTBUS» ynorpedistorcs B 70%

HOopM OcoOeHHol yactu YK. B ocTanbHBIX OHM HE Ha3BaHbI, IOTOMY YTO:

a) TIpPeCTyIUIeHUsI OECTPEIMETHBI, YTO 3aTPyAHSET (HO HE UCKIIOYAET) MX KOJIWYCCTBECHHOE
U3MEpPEHUE;
0) ymep0 ageKkBaTHO OOBEKTY HOCHUT COIUATBHO-TICHXOJIOTUYECKUI XapakTep (OCKOpOIeHue,

BO30YK/IEHIE HAI[HOHAILHOW BPaXK/bI);

B) Bpen (ymiep0) OYEBHACH W CIMBACTCS B OKOHUEHHOM TMPECTYIUICHHUH C 3aBEPIICHHEM
neicTBus WM 0e3aeiicTBUS KaKk MPUYMHBI IPECTYIHBIX MOCIeACTBUN (YOHICTBO, KpaXka);

7. JIONOMHWUTENBHBIA WU (aKyJIbTaTUBHBIA yIIEpO COOTBETCTBEHHO OJIHOMMEHHBIM
00BbEKTaM, €CIM  OHM B  JCHCTBUTEIBHOCTM  HE  SABISIOTCS ~ KOMIIOHEHTAMHU
cocTaBooOpasymomero yiepoa, B KBaTu(pUKaIM1 HE Y4acTBYIOT;

8. Iloce oxOHUaHUS NMPECTYIUIEHHWS HACTYIMBIIHME NAJbHEMIINE BPEAHBIE IOCIEACTBUSA
MOTYT IpPU HAJIMYUM BUHBI CIIY)KUTh OTATYAIONIMMHU Haka3zaHHE 0OCTOATENbCTBaMU (II. «O»

1. 1 c1. 63 YK).



§ 2. Kpanmudukanus 0011eCTBEHHO ONACHBIX NMOCJIeICTBUI

Mo uX BUaaM

Kak ormeuanocs, coaepxaHue OOIIECTBEHHO OIACHBIX TIOCIEACTBUNA OIpeenseTcs
COJIepKAaHNEM HEINOCPEICTBEHHBIX OOBEKTOB M TPEAMETOB — OOS3aTENbHBIX 3JIEMEHTOB
coctaBa. HemocpeactBeHHbIX 00beKTOB 0KO0J0 100, COOTBETCTBEHHO CTOJBKO JKE IO
coJiepkKaHuI0 yuiepOoB (Bpena) 3TuM oObekTam. Eciau uX crpynmupoBaTh IO POAOBBIM
o0bekTaM, To monyuutcs Ooinee 20 pasusmuxcs ymepOoB. Takossl: 1) ¢usndeckuil Bpen
KHU3HM, 2) QU3HUECKUil Bpel 370pOBBIO; 3) MCUXO(U3UYECKHA Bpea HENPUKOCHOBEHHOCTH
(cB0OOME) MTMUHOCTH; 4) MOPAJIbHBIN BPEl YECTH U JOCTOMHCTBY; 5) MCUXO(DU3UIECKUN Bpe
MI0JIOBOI HENPUKOCHOBEHHOCTH U IOJIOBOM cBOOOJE; 6) COLMaIbHBIA BpeJ BOCBMHU BUAAM
KOHCTUTYLIMOHHBIX MIPaB M CBOOO/; 7) COUMAIBHBIA U MCUXO(U3NIECKUNA Bpea HOPMAIHLHOMY
Pa3BUTHIO  HECOBEPIICHHOJIETHUX; 8)  MMYIIECTBEHHBIM  ymepOd  COOCTBEHHUKY;
9) opraHn3aIMOHHO-’KOHOMUYECKUIA Bpea 15 BUIaM TpeAnpuHUMATEILCKOW JesATEeIbHOCTH;
10) opraHu3alMOHHO-3KOHOMUYECKHH yIIepO cioyKeOHbIM HMHTEpecaM B KOMMEPUYECKHX
opranm3anusx; 11) pusnueckuii, MMyIIECTBEHHBINH, OPraHU3AIMOHHBIA Bpel HWHTEpecaM
0O0IIeCTBEHHON 0€30MaCHOCTH M OOIECTBEHHOMY MOPSAKY, KOHKPETU3UPYEMBIH B yiiepOax
MSATA HEMOCPEICTBEHHBIM OO0BEKTaM (OpyKeifHasi, Mopckas Oe30macHOCTh U 1p.); 12) Bpen
3]I0pOBbIO U OOIIECTBEHHOW HPABCTBEHHOCTH, KOHKPETU3UPYEMBIH B yliepdax BOCBMHU
HETOCPEJCTBEHHBIX COCTaBOB; 13) sKOHOMHUYECKUH yIiepO, KOHKPETH3UpyeMblil B yiiepOax
JIEBSATU HETMOCPEICTBEHHBIX O0OBEKTax MO MOJACHCTEMAM IKOHOMUYECKUX NMPECTYIUICHU; 14)
(bu3NYeCcKui, UMYIIECTBEHHBIN, OpTraHU3aIlMOHHBINA yIepd TPaHCIOPTHOW 0€30MacHOCTH 110
BUJAM TpaHCHOPTa; 15) SKOHOMHUYECKMH W OpraHU3alMOHHBIA YIIepOd KOMIIbIOTEpHOU
6e3omacHocTy; 16) opraHuM3anMOHHBIN, (U3MYECKHH, KOHOMHUYECKHH YIiepd HHTepecam
roCyJJapCTBEHHOHM BJAacTH B BUJE yiepOa OCHOBaM KOHCTUTYLIMOHHOTO CTPOsi, HOPMAJIbHOMY
¢ynkuonrposanuio CuetHoll nanatel P®; uHTEpecaM rocy1apcTBEHHOM CiIykKObl, cucTeMe
JTIOKyMEHTOO00pOTa W JAPYTHUM TISTH HEMOCPEICTBEHHBIM OOBeKTaM; 17) ymiepd mHTEepecam
NpaBOCYAMsl IIECTH HEMOCPEACTBEHHBIM oObekTaMm; 18) ymep0d wuHTepecam HOpsaKa
yIpaBJIeHUs] B BUJe yIIepOOB IIECTH HEMOCPEACTBEHHBIM 00bekTaM; 19) ymepd unTepecam
BOCHHOM CITy>KOBI B BUze yiepOoB 11 HemocpencTBeHHbIM o0bekTam; 20) ymepO nHTepecam
MHUPOBOI'O COTPY/HUYECTBA, OE30IAaCHOCTH YEJIOBEYECTBA, MHPOBOMY IPaBONOPSIKY,
KOHKPETU3UPYEMbIil B yiepOe Mt HeoCpeACTBEHHBIM 00bEKTaM.

[Tpu rpynmupoBaHuK OOIIECTBEHHO OMACHBIX MOCIEACTBUI MO COAEPIKAHUIO (XapakTepy)
OHM DACMAJAIOTCS Ha MAmMb OCHOBHBIX rpymi: 1) ¢usmdeckuil Bpen; 2) UMYLIECTBEHHBIN

yiiep0; 3) conuanbHBIA Bpea; 4) OpraHu3aliOHHBIN Bped; 5) KOMIUIEKCHBIN yIiep0 B pa3HbIX



COOTHOILIEHUSX YETHIPEX MPEIBITYIINX BUIOB Bpeaa.

Haunbonee o6o0meHHas kinaccudukaius ymepOOB Ha JBE TPYIIbI: MaTepUaTbHBIC H
HeMarepuanbHble. [lepBble 1Ba BUAa U3 MEPEUUCICHHBIX OTHOCATCS K MATEpUAIbHOMY BpENYy.
Tpernii ¥ d4eTBepTBIM — K HeEMaTepuaJbHOMY. IIATBII MOXeT coderaTb 4YepThl
MaTepUaIbHOIO U HEMAaTepUaIbHOIO Bpea.

Qusuyeckuyl BKIOYaeT Tcuxodusnyeckuii Bpen. OH TPUUMHSICTCS TaKUM HHTEpecam
YeJI0BEKa, KaK €ro *u3Hb, 3J0POBbE, IICUXHUKA, CEKCYallbHas HENPUKOCHOBEHHOCTh. JTOT BH/]L
BBICTYIIA€T B POJIM KOHCTPYKTHUBHOI'O MPU3HAKA COCTABOB B NPECTYIUIEHUSIX MPOTUB JKU3HU,
3/10pOBbs, I0JIOBOM HEMPUKOCHOBEHHOCTH M Y4YaCTBYeT B KBaJIM(UKALMM BCEX JPYTUX
MPECTYIUICHU, TA€ OH mnpuuuHseTcd. [loTepneBimuii, KOTOPOMY TakOHW Bped HAHOCHUTCH,
BCET/a BHICTYIIAET B KAUECTBE M3HAYAIBHO KMBOI'O YEIOBEKA.

Hmywecmeennuiii ymepd — BpPEIOHOCHbIE M3MEHEHHS B OTHOLICHHAX COOCTBEHHOCTH.
[Ipenmer — BemM, aKkTUBBI, LIECHHbIE OyMard W WHbIE HOCUTEIHM IpaB coOcTBeHHOCTU. OHU
BCEr/ia SIBJISIOTCS 0053aTeIbHBIM 3JIEMEHTOM COCTaBOB MMYIIECTBEHHBIX MPECTYIUICHUM.

Coyuanvuwiti  Bpel TpeACTaBIsieT Cco00H OOIIECTBEHHO ONAacHble H3MEHEHHs B
OTHOIICHMAX MPaB M CBOOOI IMYHOCTH, IPEXK/IEC BCETO KOHCTUTYLIMOHHBIX TPaB.

OpeanuzayuonHulil Bpell CyTh OOIIECTBEHHO OMAcHbIe AUC(HYHKIIMHA B Pa3IUYHBIX cepax
OOIIECTBEHHBIX OTHOIIECHUH, HE BXOASAIIUX B TP MpPEIbIAyIINe MOACUCTEMbI 00BEKTOB: BPE.
WHTEpecaM TOCYJapCTBEHHONW O€30MacHOCTH, OOIIECTBEHHOM OE€301acCHOCTH, MPaBOCYIHS,
BOCHHOU CITyKOBI U JIp.

Komnnexcnoui ymep0d coderaer B pasHbIX MPOMNOPHHAX (PU3WYECKHMA, WUMYIIECTBEHHBIH,
COLIMAJIbHBIN, OPraHU3alMOHHBIN Bpe, MPUUMHIEMbIN HEMOCPEACTBEHHBIM 00bEKTaM (TaKOB,
HanpuMep, yiepo B pse NpeAnpuHUMATENbCKUX IPECTYIICHUN).

HccnenoBaTtenu BBIAETAIOT MHOTIA MOpAIbHBIN Bpen, KOTOpbld npexycmorpeH B ['K u
VIIK P®. B mnpuBeneHHoil KiaccMpUKAMM OH BKIOYEH B (U3UUECKUH Bpel, 4TO
COOTBETCTBYET I'PaXKAAHCKO-IIPABOBOMY OIIPEIEICHUIO MOPAJIBHOTO Bpeaa Kak (PU3HYECKOTo
U rcuxudeckoro crpaganus. Croa k€ YMECTHO OTHECTH BpPEJ], HAHOCUMBINA OOIICCTBEHHOM
HPAaBCTBEHHOCTH (TJI. 25).

Boinensiercss mnorna mnomutuueckuit Bpen. Opnako YK P® He mnpegycmarpuBaet
MOTMTHYCCKUX ~MpecTymueHnii. Buecenme cr. 282  «Opranmsamus 3KCTPEMHCTCKOIO
co00111eCTBa» MOTHBOB HUJEOJOTUYECKOW M MOJIUTUYECKON HEeHaBUCTH M Bpaxibl B Kogekc
@3 or 25 uronsgs 2002r. Ne 112-03, mo moemy YOEKIEHHIO, HE IMPOCTO OUIMOOYHO, a
HEeKOHCTUTYIIMOHHO. Cratbs 13 Konctutyuun P® ycranaBnuBaer B 4. 1: «B Poccuiickoi
®denepaly NpU3HAETCS UAECOJIOTHUYECKOe MHOrooOpasue»; B 4. 2: « Hukakas naeonorust He

MOXXET YCTAaHABJIHMBAThCA B KAaueCTBE TOCYAApPCTBEHHOW WWJIM o00s3aTelbHON; B 4. 3: «B



Poccuiickoit @enepanuu npru3HAETCsS NOJUTUIECKOE MHOTOO0Opa3re, MHOTOIIapTUIHOCTDY.

B coBpeMeHHOM pOCCHIICKOM OOLIECTBE PEAaHUMHPOBAHBI  COLMATBHO-KJIACCOBBIE
aHTaroHu3Msel. [IpaBoCcO3HaHME POCCHSH HBIHE PACKOJIOTO COOTBETCTBEHHO HMX COLIMAIBHO-
HPKOHOMUYECKOMY cTaTycy. HeHaBUCTh K MI€0JIOIMH M NIOJUTHKE KPUMUHAIBHBIX OJUIAPXOB,
YiIeHaM OpraHM30BaHHBIX IPECTYMHBIX COOOILECTB U TPyMNI, KOPPYMIHPOBAHHBIM
IIPEICTAaBUTEIIAM OPraHOB BIIACTU U YIPABICHUS — NO3UMUEHAS MOTHBALMS MOJABISAIONIETO
OOJBIIMHCTBA HACEJIEHUS, YTO HEW3MEHHO IOKa3bIBAIOT COLIMOJIOTMYEcKHue ompochl. W Ha
HOPMaTUBHOM  YPOBHE TIOCYJapCTBOM  OTPHULAETCS  CYIIECTBOBAHHUE  IOJUTHYECKHUX
npectymieHnid. B JlononaurensHOM nporokosnie k EBpomneiickoii KoHBeHIMM O B3auMHOMN
MPaBOBOI TOMOIIK TIO YTOJIOBHBIM jeiaM, paTtudunmupoBanHoin @3 ot 25 oktsadps 1999 r.
Ne 193-@3, orosapuBajioCh, YTO POCCHUICKOE YIOJOBHOE 3aKOHOAATEIBCTBO HE IPU3HAET
NOJUTHUYECKUX MpecTyIuleHnd. BMecTo HHMX B IPOTOKOJE JaeTcsi IepedyeHb, Tex
IIPECTYIUIEHUH, Ha KOTopble pacnpoctpansercss 3rta KoneeHumsa. YK P® B pasupene X
Ha3bIBACT WX POJOBOM OOBEKT KaK HMHTEPECHl TOCYJAapCTBEHHOW BIACTH, a B IJ. 29-32
JIOCTATOYHO YETKO BBIJENSAET BHUIOBBIE U HEMOCPEACTBEHHBbIE OOBEKTHI, KOTOPBHIM
IPUUYUHAETCS aHTUTOCYAAPCTBEHHBIN Bpe.

BeposiTHOCTh KBaMM(PHUKAIMOHHBIX OMMOOK 0o0Jiee BCETO MPUCYTCTBYET MPU TOJIKOBAHHH
OpPraHU3allMOHHOIO U KOMIUIEKCHOTO Bpeaa. OpraHu3alMOHHBIN Bpel HAPYIIAeT HOPMaJIbHOE
(YHKLIMOHMPOBAHUE TEX WM HMHBIX OOIIECTBEHHBIX OTHOIIEHUH, KOHKPETU3UPOBAaHHBIX B
3arojoBkax ctareil OcoOenHoil uactm VYK, kak HenmocpeacTtBeHHbIH 00bekT. [lpu
KBaJIM(HUKAIMKM  OPraHU3allMOHHOTO  Bpela BaXHO HE  BBIXOAUTh 3a  NpPEIeIbl
HEINOCPEACTBEHHOT0 00beKTa. Tak, Mpu XUIEHUH 3HEPrONpPOBOJIOB C KOPHICTHOM LENbIO
HETOCPEACTBEHHBIN 00BEKT — uy’Kasi COOCTBEHHOCTb, BpPEJ UMYILECTBEHHBINH. B pesynbrare
XMIIEHUs ©e3 »JJIEKTpUYEeCTBAa OCTAIOTCA IIeJibleé HAacCelEeHHbIe IyHKTBI U TpeOyroTCs
MaTepuaibHble U OpraHU3alMOHHBIE 3aTpaThl s BO3MEIIEHUS Bpela. DTO UMYLIECTBEHHbII
yiepd, HO ApPYyroll — YHUYTOXKEHHWE WIM MOBPEXKACHHE 4yXoro umymiectBa. Hamuiio
COBOKYIIHBIE yIIepObl, 00pa3yoliye COBOKYITHOCTb IPECTYIUICHUH.

Eme crnoxHee KBalu(UIMPOBATh KOMIUIEKCHBIM Bpel, COYETAIOMMN (QU3HUECKUil,
UMYIIECTBEHHBIH, COLMAIbHBINA, OpraHU3alMOHHBINA yiiep6. Takoil Bpen NpUUMHSAIOT Mpexae
BCETO COCTaBHBIE MPECTYIUICHHUS, CIIArafolIuecss 3 psiia MPOCTBIX COCTaBOB — OaHIUTH3M,
TEPPOPH3M, MACCOBBIE OECHIOPSIKH, 3JI0yNOTPEOICHUE TOJIKHOCTHBIMM ITOJIHOMOYHSAMU U JP.
B 00bexkTUBHOW CTOpPOHE A3THX COCTABOB ONMCAHBI JEHCTBUS, KOTOpPbIE INPHUUYUHSIIOT
KOMIUIEKCHBIN ymiep6. Hampumep, B cocTaBHOE MPECTYIJICHHE «MAacCOBBIE OECIIOPSIKI
(ct. 212 YK) Bxoaut ¢u3HUeCcKuil Bpell — HACUIINE, UMYIICCTBEHHBIN yIIepO — IMOHKOTH,

YHUUTOXKEHHE HMMYIIECTBA, HapyllIeHUE MOopsiika 000poTa Opy»KHsl, B3phIBUATHIX BEIIECTB,



ymep0 OOIIECTBEHHOMY TIOPSIKY M 3aKOHHOH JESTENbHOCTH TIPEJICTABUTENCH BIACTH.
AHaJOTMYHA CTPYKTypa KOMIUIEKCHOTO ymepba ot Oanmutusma. [[ns kBamuduxanuu
KOMIUIEKCHOTO  ymiepba He TpeOyeTcsi HACTyIJIEHUS BCeX  IMEPEUYUCICHHBIX B
COOTBET-CTBYIOMIEH cTaThe YK 0OIIECTBEHHO OMACHBIX MOCIEACTBUN. J|OCTaTOYHO OIHOTO,
HO C Yrpo30i NPUYMHEHHUS OCTAIbHBIX yIiepOoB. ['naBHOe mpm uX KBaIM(UKAIUH,
MOBTOPSIIOCH, HE BBIXOAMTH 33 PAMKH HEMOCPEACTBEHHOI'O OOBEKTa, a €CIIM OH COBIMAJAeT C
BUJIOBBIM — TO 3a €ro mpenensl (CM., Hampumep, yuiepd mo cr. 221 — xumieHue audo
BBIMOTaTEJIbCTBO SIIEPHBIX MATEPUAJIOB WK PAIMOAKTUBHBIX BEIIECTB).

KoMIutekCHO-aTbTepHATHBHO OIMUCAHBI OOIIECTBEHHO OIACHBIC IOCICICTBUS B CT. 285
«3n0ynorpebiaeHre JOHKHOCTHBIMU TMOJTHOMOUYUSAMU». DTO U CYLIECTBEHHOE HApyIIECHUE
MpaB M 3aKOHHBIX MHTEPECOB TpaxkaaH (COLMAaIbHBIA BpeHd), MpaB U 3aKOHHBIX WHTEPECOB
OopraHuM3anuil (couuanbHbI, UMYIIECTBEHHBIH, OPraHU3allMOHHBIA Bpea), OXPaHAEMBIX
3aKOHOM MHTEpPECOB OOIIeCTBa WJIM TOCyAapcTBa (BO3MOXKHBI BCE BH[bI OOIIECTBEHHO
omnacHbIX TocyiencTBuii). B moctanosinenuu Ilnenyma Bepxosuoro Cyna CCCP ot 30 mapta
1990 r. «O cynebHOHN mpakTUKe MO JAejaM O 3JI0yHNOTPEeOJIEHUH BIACThIO WIHM CIYXEOHBIMU
NOJTHOMOYHMSIMA ¥ TPEBBIIICHUH BJIACTH WIH CIYXXEOHBIX IOJHOMOYMH, XaJaTHOCTH H
JOJKHOCTHOM TIOZJIOTe» OOIIECTBEHHO OIACHBIE MOCIEICTBUS OXapaKTEpPHU30BAHBI UMEHHO
KAaK KOMIUIEKCHO-COCTaBHbIE. B HEM TrOBOpHUTCA, UTO «IPHU PACCMOTPEHUU 1€l YKa3aHHBIX
KAaTerOpHii, HAIJICKUT BBIIEIATh U YKA3bIBaTh B IPUTOBOPE XapakTep NPUYMHEHHOIO Bpea, a
TakKe HaM4Yhe MPUYUHHOM CBSI3U MEXIy HUM U JaelicTBueM (Oe3neiicTBHEM) MOACYIUMOTO.
Cynam HEoOX0aMMO UMETh B BHJY, YTO BPEJ MOXET BBIPAXKaThCSl B MPUYUHEHUU HE TOJBKO
MaTepuaIbHOIO, HO W HMHOIO BpeJa: B HapyIIEHWHM KOHCTUTYLHOHHBIX IpaB M CBOOOJ
rpaXaaH, TOAPHIBE aBTOPUTETa OPraHOB BIJACTH, TOCYJAPCTBEHHBIX M OOIIECTBEHHBIX
OpraHu3alyii, co3gaHue momMex u cO00eB B UX paboOTe, HAPYUICHUH OOIECTBEHHOTO MOPSIKA,
COKDBITHH KPYIHBIX XUIICHHUIA, IPYTHX TAKKHX MPECTYIICHUN U T.IL» > .

KomnekcHo-aibTepHATUBHBIA ~ XapakTep Bpeaa Wy  Teppopu3dMa.  Xapakrep
HEIMOCPEJACTBEHHOT0, COIJIACHO COJEP’KaHUIO BHJIOBOTO OOBEKTa — OOIIECTBEHHAs
Oe3omacHOCTbh. Eif mpuynHsIeTCs Bpel TePPOPUCTUUECKUMU JEHCTBUAME, IEPEUNCICHHBIMU B
ct. 205 VYK. WmymecTBeHHbIH, (QU3NUECKUIl, CONMANbHBINA, OpPTraHU3AlMOHHBIA Bpen
OOBCITUHIIOTCS B €IMHOM KOMIUIEKCHOM BpeJe B BHAC MOJpPbIBA OONIECTBEHHOU
0€30I1aCHOCTH.

Ilo cmenenu peanuzayuu OOIIECTBEHHO OMACHBIE MOCJIEICTBUS MOIPA3ACNAIOTCS Ha JBa
BUJIA: peanibHble U 6epOsiImHbLE.

Peanbuble — MarepuasbHble ((u3HUECKHE, HMMYILIECTBEHHbIE, KOMIUIEKCHBIE) U



HeMaTepuaibHble (COIUAbHBIC, OPTraHM3alMOHHBIE) OOIIECTBEHHO OMACHBIC MOCIEICTBHS.
BeposiTHOCTHBIE — 3TO yrpo3a mpUYMHEHHUs peasbHOro Bpenaa. OHa B cTaThsix OcoOeHHOM
yactu YK onuceiBaercs B cioBax «yrposza» (ct. 119, 205 YK), «mmocraBieHue B OMacHOCTb
(ct. 122, 125), «moro noBnedb» (cT. 217), «MoryT ObITH» (cT. 215). B 60nbIIMHCTBE CiTydacs
yrpo3a IpeaycMaTpUBaeTCs Kak CHOCO0 COBEpUIEHMs] MPECTYIUIEHUs, Halpumep, Npu
M3HACUJIOBAaHUHU, Tpabexke, pa3doe, BHIMOTATENbCTBE M Jp. YIpo3a KHU3HU M 3A0POBHIO
o0pa3yeT caMOCTOSITENIbHBII OKOHYEHHBIH cocTaB (cT. 119).

[Tpuyrcnenue OTAETBHBIME aBTOPAaMH YTPO3bl Bpeaa K (hOPMaIbHBIM COCTaBaM U MOTOMY
He TpeOYyIOImMM  JOKa3bIBaHMsI  OOMIECTBEHHO  OMACHBIX  MOCJEICTBUHA  SBISETCS
3a0y’KJIEHHEeM, KOTOpOE€ 4YpeBaTO KBaJIU(UKAIMOHHBIMUA OIMUOKaMH. YTpo3a 0e3 ee
peanu3zanuu cama Mo ce0e UMeeT XapakTep MCUXO(U3NUECKOT0, HMYIIECTBEHHOTO,
OpraHu3alMoHHOro Bpeda. [Ipu Teppopru3me oHa BBI3BIBAET J1€30PTaHU3ALUIO O0OIECTBEHHON
0e30MacHOCTH, NUCHYHKLUHIO MHTEPECOB BJIACTBOBAHMSA M ympasieHus. Hanuuume yrpossl
TpebyeT OOIBIINX J0KA3aTEILCTB, HEXKEIN pealbHbIi Bpea. M mepBoe u3 HUX — pealbHOCTh
yrpo3bl. Cratbs 119 VK Tak u omnmchiBaeT ee «Yrpo3a yOUHCTBOM WM HPUYMHEHUEM
TSOKKOTO BpeZNa 3/10pOBBIO, €CIM HMMEIOTCSI OCHOBAHMS OIAacaThCs OCYLIECTBIICHUS AITOU
YTPO3BD».

OTHOCUTENBHO MPU3HAKA PEAIbHOCTU YTPO3bI B CIIEUATBHOMN JIUTEPAType BEAYTCS CHOPHI.
OpHu HE CBS3BIBAIOT YIpo3y C PEalbHOCTHIO MPUBEJIECHUS €€ B HCIIOJIHEHUE, APYTUe ITOT
MPU3HAK CYUTAIOT 00A3aTeNbHBIM AJIs YIpo3bl. CIOPAT U O TOM, KTO — CYOBEKT yTrpo3bl MU
NOTEPIEBIIMM — JIOJDKEH IIPU3HABaTh €€ peanmmﬁzw, [IpencraBnstorest  Goee
yOEeIUTEIbHBIMM  apryMEHTbl B IOJb3Y TOJIKOBAaHMSI PEAJBHOCTH YIpO3bl Kak €€
OeticmeeHHOCMU, NaJeKO HE BCEr/a CBSI3aHHOW ¢ HaMepeHUEeM CyObeKTa UCHOJHUTH YTpo3y
(«tenedonHbIl TeppopusaM»). 1o xapakTepy — 3TO Hpexk A€ BCEro MCUXOIOTUYECKUN Bpes
aapecaram yrpo3sl. Kak W B Jpyrux NpecTYIUICHHUSX C TakKuM BpeaoM (ockopOseHue,
KJIeBEeTa), OOBEKTUBHBIM KpUTEPHUEM YIpo3bl BbICTymaeT dS((HEKTUBHOCTH  yTPO3HI,
orpezesnseMas coJiep>KaHueM BUHBI CyObEKTa yrpo3bl, JUIUTEIbHOCTh U CEPhE3HOCTh TAKOBOM.
Opranu3alvoOHHBIH M TMCUXO(PHU3UYECKH Bpel yrpo3bl MOXET COuYeTaThCsl HMHOTAA C
peasbHBIM MMYIIECTBEHHBIM, COLMAIbHBIM U (U3MYECKHMM BpeaoM. B Takom ciydae
OOIIECTBEHHO OIACHBIC TIOCIEACTBUS KBAUTM(GUIUPYIOTCS TI0 TMPaBHJIAaM COBOKYITHOCTH
npectyrieHuii. Bo Bcex cityyasx, MOMHMO YrOJIOBHBIX HaKa3aHHWil 3a yrpo3y, MOpajbHbIN U
UMYIIECTBEHHBIA yIIep0 MJOKEH BO3MEIIAThCd B paMKaX TPakIaHCKOTO Hcka. Tak,

MOJICUUTAHO, YTO KMUHUPOBAHHUE» OJTHOW CpeHEll MIKOJBI Tele()OHHBIM TEPPOPUCTOM CTOUT

229 CyneGHas mpakTHKa 10 YrOJOBHBIM feaM. M., 2005. C. 72.

29 Cwm. monpobree: Camowenxo M.B. TIoRsTHE yrpo3sl B YTONIOBHOM Tpase. XapbkoB, 2005.



MBJ u MUC 7189 py®6.

[Tonrmanue yrpo3bl Kak OOIECTBEHHO OMACHOTO MOCIEACTBHS B BUAE IICUXOJIOTHYECKOTO
Bpe/a JINYHOCTH, OOIIECTBY M TOCYApPCTBY, MO3BOJISET MPABUIBHO €€ KBATU(PHUIIMPOBATH KaK
CaMOCTOSITENIbHBI 3JIEMEHT cocTaBa IMpecTymiieHus. JlokasarenbcTBa IEHCTBUTEIBHOCTH
HAMEPEHUsI CYyOBEKTa OCYIIECTBUTH yrpo3y Tpedyercs He Bcerma. CyObeKT, yrposkaromui
JKU3HU JEBYLIKH, €CJIM OHA HE BBIMJET 3a HEro 3aMy’K, He jKeJaeT ee yOuTh, a Ha060poT —
npeiiaraeT pyky u cepaue. Ho, Hanecs Bpes cBo0OO/Ie M MICUXUYECKOMY 30POBBIO JKEPTBBI,
OH HCIIOJIHWJI COCTaB YIpo3bl, IpeaycMoTpeHHbIH cT. 119 VK.

A.N. KopobeeB TpaBMWIIBHO HA3bIBA€T Yrpo3y MCHUXUYECKUM HACWIHMEM, YCTpalleHHEM
notepresmiero. Ee npusnaku: HanmnyHas (0OBEKTUBUPOBAHHASI BOBHE), HO HE WILIIO30pHAS;
peanbHas, a He MHUMas. OHAaKO Janee pealbHOCTh TOJKYeTCS HE KaK aHTUIOJ MHUMOCTH,
WITIO30pPHOCTH, @ KaK €€ OCYIIECTBUMOCTb, PEaTM3yeMOCTh. DTO OOS3BIBAET JIOKA3bIBATh
HaMEpPEHHE OCYIIECTBUTH Yrpo3y, KOTOPOE B JEHCTBUTEIBHOCTH HAXOMUTCS 332 COCTaBOM
yIPpO3bl KaK MCHUXWYECKOTO HACWJIMs. YTBEp)KIEHHUE K€, YTO COCTaB yrpo3bl (hOpMabHBIMH,
CleIoBaTeNbHO, HE TPeOYIOMM JOKa3bIBaTh MCUXUYECKYIO TPaBMY, K YeMY aBTOpP TOJBKO
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, MOXKET MPHUBECTH K KBATH(DHUKAIIMOHHBIM OmMOKaM. VIMEHHO TOJIKOBaHHE
YTPO3bI KaKk OECIOCIICICTBEHHOIO COCTaBa BO MHOTOM TOBHHHO B HENMPHMEHEHWU HOPM 00
yIrpo3e, Kak CIpaBeyIMBO OTMEYAEeT aBTOp MoHoTpaduu 06 yrpose 1.B. CamomeHKo 2.

Ilo xoncmpyxkyuu 6 oucnozuyusix nopm OcobeHHOM yacTu YK 0OIIECTBEHHO OIacHbIE
MOCNEACTBHS KIACCUPUIUPYIOTCS HAa npocmvle U clodcHble. 1IpocToe COOTBETCTBEHHO
HETMOCPEJICTBEHHOMY OOBEKTY — BpeJ OJHOPOIHBIM — (U3MYECKUd Bped JKU3HU U
37I0POBBIO, HMYIIECTBEHHBIH Bpel — coOctBeHHOCTH. CIOXHBIM ymiepd, Takke
COOTBETCTBEHHO OOBEKTaM IOCATATENIbCTB: a) KOMIUIEKCHBIM, COCTaBHOM M KOMIUIEKCHO-
anbTepHATHBHBINA; O) JABa TOCIEACTBUS, B) NPOAOKAEMble MOCIEACTBUS, T) JIALIUECS
MOCJIE/ICTBHUSI.

ITo pasmepam OOIIECTBEHHO OMACHBIE MOCIEACTBUS TPYNITUPYIOTCS HA KOHCMUMYmMUHble B
NPOCTBIX COCTaBaX M Keanuguuyupyiowjue B COCTaBax ¢ 0ojee THKKUMH, YEM B IPOCTHIX
cocTaBax, MOCHeACTBUsIMU. [IpUBHUIETHPOBAaHHBIX OOIECTBEHHO OMACHBIX IMOCIEACTBUM, Kak
NPEJICTABISIETCS, HE CYUIECTBYET. 3arjla)kMBaHUE TMPUYMHEHHOTO Bpeda, Kak W HMHOE
MOCTKPUMUHAIBHOE TTOBEJICHUE, HAXOAUTCS 3a TIPEIEIaMHi COCTABOB MPECTYIUICHUNA U TIO3TOMY
HE BJIUSIET HA KBAIU(UKALIUIO.

Ornenka KBaMU(PpUIUPYIOMHUX OOIMIECTBEHHO OMACHBIX MOCIEACTBHI Hanboliee yCcloKHEeHa

N0 OOBEKTHBHBIM NPUYHMHAM, HAIPUMEpP, H3-32 HEMATEPHAIM30BAHHOCTU U BBITEKAIOIICH

31 Tocrareitnblii kommenTtapuii. C. 278.

22 Cm.: Camowenxo M.B. Vka3. cou. C. 72.



OTCIOZIa CJIO)KHOCTHM M3MEPEHUs, U MO CYOBEKTMBHBIM — MHOTO3HAYHOCTH UX
3aKOHO/ATEIbHBIX (POPMYIUPOBOK: Bpel, yIIepO, «3HAYUTENbHBIN», «KPYIHBIN», «TSHKKUI,

«0C000 TSKKUI», «pazMmep yuiepoa» H mp.

§ 3. Kpanudukauus 0011ecTBEHHO ONACHBIX NMOCJI€eICTBUI

1o UX pazMepam

KBanudukanmonHnpie omOKH, CBI3aHHBIC C ONPEICTICHUEM pa3Mepa yiiepoa, 10CTaTOYHO
pacnpoctpaHeHsl. OO0beM Bpefa 3HAUMM ISl OLEHKH pa3Mepa KBaTH(PHUIHPYIOIINX
OOIIECTBEHHO OMACHBIX MOCJIEICTBUI U IJIsl pa3rpaHUUYEHUS MPECTYIUICHUN U MIPOCTYTKOB, U
UCXOJIS U3 CIUHUIL €T0 N3MEPCHHUS.

Qu3uyeckutl BpeIl UCUYUCISAETCS B YOMHCTBAX KOJTMYECTBOM JIUULEHHBIX JHCU3HU dicepmb. B
MPECTYIUICHUSAX TPOTUB 310POBbS — CTETMCHBIO MOBPEKICHHS 3JOPOBbS — JIETKUH, CpeHe
TSOKECTH BpEJ], BpeJ B MOOOSX M MCTA3AHMIX WX pa3Mephl JOCTATOYHO YETKO OOpHUCOBAHBI B
COOTBETCTBYIOMIMX aucno3uniusix HopM OcoOennoit vactu YK.

[Tcuxodusnueckuit (MOpaIbHBIN) Bpea TaKOW 3aKOHOJATEIBHON (DUKCAIIMU HE MOIIACTCs.
OH HOCHUT OIICHOYHBIN XapakTep, 00 M3MEpPEHHUSX KOTOPOro TOBOPHIOCH B MPEIbIAyIIeH
TJIaBe.

Hmywecmeennuwiii yuepo usmepsiercs B pyoisix. B cocraBax, rie OH 0JJHOPOAHO-TIPOCTOH,
HATIPHAMep, B XHIICHHUSX ", YHHUTOXCHAN MMYIIECTBA 3aKOHOIATEIb CTPEMUTCS MPEICITBHO
KOHKPETH3UPOBaTh BENUUMHY yiiepOa. Tak, KpynmHbIM pa3zMepoM yliiepOa B MPECTYIUICHUIX
MPOTUB COOCTBEHHOCTH MPU3HAETCA CTOMMOCTh UMYIIECTBA, MpeBbimatomias 250 Teic. pyo., a
0c000 KpynHbIM — 1 MITH py0. 3HaYUTENbHBIN yIepO rpaXkIaHUHY OMpPEICNseTCs C y4eTOM
€ro UMYIIECTBEHHOTO ToJIokeHus1, HO He MeHee 2500 pyo.

B Takoil KOHKpeTu3aluMu pa3Mepa HMYILIECTBEHHOro yiiepOa 3akioyaercsl IUIIOC B
OTIpeIeIEHHOCTH, UCKITIOYArONIel KBaTH(HUKAIIMOHHbBIE OUIMOKH, KOTJa OH paBeH WiIu Oolee
HA3BAaHHOMY MaKCUMyMy. BOmpochl BO3HHKAIOT B CIIy4asX, KOrja ymepO OKa3bIBaeTcsi He
HAMHOT'O MEHBITUM MaKCHMaJbHOTO pazMepa. K mpumepy, kak KBaTu(pUIIUPOBATH XHIICHUE
Ha 999 THIC. py0., KOTa 10 MakCUMyMa HE XBaTaeT OAHOW Thicsdyu pyosen? 1o mpsmomy
NpEeINUCaHNI0 3aKOHA MPH3HABAaTh TaKOe XHWIIEHHE 0c000 KPYMHBIM HENb3s, a MPOCTO
KPYIHBIM TIPU 3HAYUTEIBHON pa3HHIIE MEXKAY KPYHMHBIM U 0CO00 KPYMHBIM ymiepOoMm B
MPHUBEICHHOM TIpUMEpPE KaKeTCsS HeCHpaBeIIuBBIM. [IpeomonieTh 3TO TPOTUBOpEUYHE B
JTAHHOM M TOJOOHBIX CIIydasX MOXKHO TOJIBKO MOCPEACTBOM CaHKIUH, YTOOBI MpeneabHbIN

pasMmep CaHKIMHU 3a KPYITHBIN pa3Mep XUILEHHUs HECKOJIBKO 3aXO0/I1J 38 MUHUMAJIbHBIN pazMep

3 Cwm.: Tonukosa A.B. Vkas. cou. C. 22-25.



CaHKIMI 3a 0c000 KpymHBIN pa3Mep. Tak, 3a Kpaxy B KpyImHOM paszMepe 1o 4.2 cT. 158
IPEIyCMOTPEHO JHMIIEHUE CBOOOBI 10 LIECTH JIET, a 32 0CO00 KPYIHBIN OT MATH JO JECATH.
Cankuus 3a KpPYNHYH Kpaxy J0 BOCBMH JET, KOTJila pa3Mep KpyMHOro yiuepda Majio
OTIUYAeTCs OT 0c0o00 KPYMHOTrO, MO3BOJHI OBl Cyay Ha3HauaThb Ooliee CIpaBeIMBOE
HaKa3aHHE.

TepmuHONOrHyeckass MHOro3Ha4HocTh YK mpu onmucaHumu BeTMUYMHBI MUMYILECTBEHHOTO
yimepba moOyauia OTAEIbHBIX HCCIIEAOBaTeNlell K MOUCKY PpasziIuuuil MeXAy HOHATHEM
«pa3Mepa KpymHOro ymepOda» U «KpyHHbIH yiiepO», BO3IBUTHYB MEXAYy HHMH, Kak
OTMEYaNoch, CTeHy BECHMa CIOKHON KOHCTPYKIHH .

[ToaTBepxkeHNEM UL TEPMUHOJIOIMYECKON MOJIMCEMHUYHOCTH, @ HE NMPUHLUIHAIBHBIX
pasInuuii MEXIy CJIOBaMM «pa3Mep yiuepla» U «yumepo», MOTyT CIyXHTb, K IpuUMeEpy,
cT. 146 VK «HapymeHnue aBTOpCKMX M CMEXHBIX IpaB». B 4.1 crateum rosopurcs o
«KpYIIHOM yIiepOe», B 4. 2 — 0 KpPYIHOM pa3mepe, 4. 3 — 00 «0co00 KpyImHOM pa3zMepey.
[Ipumeuanue Kk cT. 146 omnpenenser KpyHHBIM pa3Mep XHILNEHUS HMHTEIUICKTyalbHON
COOCTBEHHOCTH, €CIIM CTOMMOCTh JK3EMIUIIpOB IHpou3BeAeHUil win (oHorpamm mbo
CTOMMOCTH IIPaB Ha UCIOJIb30BaHNE OOBEKTOB aBTOPCKUX MPAB U CMEXKHBIX MPaB MPEBbIIIACT
50 TeIC. pYO., @ B 0000 KpynmHOM pazmepe — 250 Thic. pyo.

Hanpotus cymecTByeT pazianuue MeXIy KOMIUIEKCHBIM KPYIHBIM YIIEpOOM M KpYIHBIM
pa3MepoM JEHEXHOTO0 J0XOAa OT MpeIIpUHUMATENbCKON NEeATEIbHOCTH TpaXkJaH U
opranmzaimii (ct. 171, 172 VK). B KOMIUIeKCHBIH KpyNHBIH YyIiepO BXOJAT HaJIOrOBbIE
HEJIOMMKH, YOBITKM OPYTHUX OpraHW3alui, YIyLIEeHHas BbIr0Ja, MOCTaBKa HEKAYeCTBEHHOU
MPOYKIHH ¥ T.I. >

Coyuanvueiti Bpell, NMPUYMHAEMBIM IIpaBaM M CBOOOJAM TIpaXkJaHWHA U TEM CaMbIM
00ILIECTBY M TOCYAapCTBY, HE Bceraa GUKCUpyeTcs B AUCTO3ULIMAX cTateil OcoOeHHON YacTu
YK. O6 3TOM MOXHO CcoOXaJeTb, MO0 CTHUpaeTcs TpaHb MEXAY MPECTYIUICHUSIMUA |
IPOCTYIIKAMH, OCJIOKHSIETCS ONPEICIEHUE MaJIO3HAYUTEIbHOCTH COLMAIBHOTO Bpea.

KoHeuHo, BO BCeX NPECTYIUIEHUSAX C MOTEPHEBIIUM (U3NYECKUM JIMIIOM BCErAa
HapyIalTCs €ro Te€ WJIM WHbIe IpaBa W cBOOOIbL. M B MpeCTYMJICHUSAX NMPOTUB KHU3HU U
3I0pOBbsI, TOJIOBOM HEMPUKOCHOBEHHOCTH, W B HUMYIIECTBEHHBIX IPECTYIUICHHUSIX.
ConmanbHBII BpeJ BBIICISAETCS B CAaMOCTOSATENBHYIO TPYIIY TOTJa, KOTJIa WHBIE MpaBa U
cBOOO/IBI I'pakJaHMHA M YEJIOBEKa HapyIIAKTCs IPyrMMU BUAAMHU OOIIECTBEHHO ONACHBIX

nocienctsuil. bonee Bcero ux mpeaycmorpeHo B 1. 19 YK «lIpecrynnenus npotus

2% CooTHOMmEHHE KPYIHOTO pasMepa U KpymHoro ymep6oa o YK P® // 3akonnocts. 2001. Ne 1.
25 Cm.: Vemunosa T.T. YronoBHas OTBETCTBEHHOCTb 33 HE3aKOHHOE MNpPEeANPHUHMMATENbCTBO. M., 2001.
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KOHCTUTYLIMOHHBIX TIPaB M CBOOOJ YEIOBEKa W TpakIaHMHA». TaKOBBI HApYIICHUS IpaBa
paBeHCTBa CBOOOJ 4Ye€JIOBEKa U IPaKAAHWHA, HENIPUKOCHOBEHHOCTU YaCTHOM >KM3HHU, TallHbI
HEepenucKy, HU30UpaTeNbHbIX, TPYIOBBIX, ABTOPCKUX, M300peTaTelbHbIX IpaB, MpaBa Ha
cBOOOIy COBECTH, NpaBa Ha coOpanus. Bce »tu mpaBa mpenoctaBieHsl Koncturynuei u
3aIIUIIAIOTCS MEJIBIM PSIOM KOAEKCOB, 3aKOHOB M TOJ3aKOHHBIX aKTOB. Pa3nmuums Mexmy
IPECTYIHBIM YIIEpOOM M aHTUCOLMAIBHBIM BPEIOM, IPEAYCMOTPEHHBIE B APYTUX OTPACIAX
IpaBa, 3aKJII0YEHbl 0oJiee BCETO B BEJIMUMHE Bpea MOTepHeBIIEMY IPaX/IaHUHY, OOIIECTBY U
rOCyJIapCTBY.

OpnHako QopMaNHM30BaTh €ro HECIOXKHO, €CIU OH codYeTaeTcs ¢ (U3MYECKHM WIIH
UMYyLIECTBEHHbIM yiiepOoM. Torna Toapko KBaquUKaIMs MPECTYIIEHUH MPOUCXOAUT 0e3
0co0bIx pobiemM. K nmpumepy, HapylieHue TpyI0BbIX IIPAaB CTAHOBUTCS MPECTYIICHUEM, a HE
JUCLHUIUIMHAPHBIM, aJMUHUCTPATUBHBIM WJIM TPAKJAHCKHM MPOCTYIKOM, KOTJa IIO
HEOCTOPOKHOCTH MPHYMHEH TSDKKHHA Bpell 370POBBIO YeloBEeKa JHOO CMEpTh 4YeJOBeKa
(ct. 143 YK).

B npyrux ciyvasix emHMIBI H3MEpeHHs BEJIMYMHBI Bpesia IpaBaM U CBOOOaM IpaskIaHUHA
muddepeHMpyIOTCST B 3aBUCUMOCTH OT XapakTepa HEMOCPEICTBEHHOIO o00BbekTa. Tak,
danbcuuKays WTOTOB TOJOCOBAHUS, HMMEIOIIAs TOBOJIFHO IMMPOKOE pACIpPOCTPaHEHHE,
OIIPEEISAETCs] KOIUUECTBOM (pabcu(UIMPOBAHHBIX M30MPATENIBHBIX JOKYMEHTOB, KOTOPOE B
CBOIO O4Y€peb BIMSAET WJIM HE BIMSET Ha UTOTUM BBIOOPOB. [l MIUTIOCTpalMu MOKHO B3SITh
BbIOOpEl B Mapre 2006r. B VYkpamne. Danbcudukanuio H30UpaTeIbHBIX JTOKYMEHTOB
opurmansHo mpusHana BepxoBnas Pama. Ho ykpawmHCKuii mapiaMeHT TOCUMTAd, YTO
dabcuduKanys He MOBJIHsIA HAa UTOTH BEIOOPOB, U MIOTOMY HE pa3pelimiia MeperoiocoBaHne
Jlake B pETrHOHax, Il M30MparelbHble OJOKM HE JOMOIYYMIM COTOM JOJIM MpPOLEHTa A
BXOXKJICHUSI BO BJACTh. YTOJIOBHBIE J€Ja, €CTECTBEHHO, HE BO30YXIalUCh. AHaJIOTHMYHAs
cuTyauust Obula Ha TMPOXOJUBIIMX B TOT MOMEHT BBIOOpax mpesujaeHTa HMramum.
CrnenoBatenpHO, 00beM (QanbcupuKaTa — TJIABHBIH KPUMHHOOOPA3YIOMIMK IMpH3HAK
MPECTYIUICHHUS T10 CT. 142! VK P®.

Kpamuduuupyronye o0OLIIECTBEHHO OINAcHble MOCIEACTBHS B HApyILIEHUH MOpsIKa
¢uHAHCUpOBaHMS N30UpPATENIFHON KaMIIaHUH 3aKOHOJATENb 110 BO3MOXXHOCTH (hOpMaJIN30Ball.
B mpuMewyaHun K AaHHOW HOpME KPUMHUHAIBHBIM JJIs (PMHAHCHPOBAHUS W30MPATEIHHBIX
KaMIaHU{ TpU3HAH pa3Mep CYMMBbI JI€HEr, CTOUMOCTb MMYILNECTBA MM  BBITOJ
UMYLIECTBEHHOI'O XapaKkTepa, KOTOPbIe MPEBBIIAIOT OJHY JECIATYI0 MPEJebHON CyMMBI BCEX
pacxoaoB CpecTB n30upareabHOro (poHa U MPH STOM HE MEHEe OJHOTO MUJUTMOHA PYOIei.

KpymHsiii ymepd oT HEleiaeBoro MCIojib30BaHHUs OO/KETHBIX CPEICTB KOHKPETH3UPOBAH

B CyMMe, [PEBBILIAIOLICH 2,5 MIH py6., 0060 KpyIHOil — 7,5 MitH py6. (ct. 285" VK).



KommekcHsI# yiep6 BBHIy MHOT00Opa3us MpaB ¥ CBOOO IpakIaHMHA TPUYMHSET OTKa3
B IIpeA0CTaBIICHNH rpakaannay nHdopmanuu. B ct. 140 YK on gaetcs 00001IEHHO: «...eclu
9TH JesTHUS IPUYUHUIIN BpeJ NpaBaM U 3aKOHHBIM MHTEpecaM Tpaxaan». B 3aBUCHMOCTH OT
XapakTepa HapyIIEHHBIX MIPaB COACIHHOE OyeT KBAIU(UIIMPOBATHCS KaK MPECTYIUICHUE HITH
IPOCTYTIOK.

Takoe ommcaHue COIMAIBLHOIO Bpeda CJIEJOBajo AaTh BO BCEX CTaThsaxX T 19, korma
HENb3s UWHBIM TMyTeM (GOpMaNIM30BaTh CONMUAIBHBI Bped. OTO TMO3BOIWIO OBl HE
pacmpocTpaHsATh YTOJOBHO-IIPABOBYIO KapaTelbHOCTh HA MPOCTYNKH, JAO0KA3bIBaTh, YTO
NPUYMHEHHBIA COLMAJIBHBIA BpEJ KaK MUHUMYM HE Majlo3HaduTeleH. be3 oroBopku «eciau
9TH JIeSHUSl TPUYUHWINA BpeJ MpaBaM U 3aKOHHBIM MHTEpPEcaM Ipa’kJaH» COOTBETCTBYIOIINE
ctatbi YK cTaHOBATCS «MEpPTBBIMH», U TpaHHIbl YK, ¢ OZHOW CTOPOHBI, U KOIEKCOB O
IPOCTYyNKaX — C JAPYrod, CTAHOBSITCS IIATKUMHU U IUIOAAT MPOU3BOJIbHYIO KBAJTU(PHUKAIIMIO.
Tak, no pedpopmbr YK ot 8 mexabpss 2003 r. Ne 162-d3 4.1 cr. 136 mpemycmaTtpuBana
OTBETCTBEHHOCTh 3a HapyIICHHWE DPAaBHOIPAaBUS Tpax/JaH, «IIPUUYMHUBILIEE Bpea IpaBaM U
3aKOHHBIM HHTEpecaM Tpaxknaan». Taxke (HOpMyIHpPOBAINCH TOCIEACTBUS HapyIICHUS
HETPUKOCHOBEHHOCTH YaCTHOM JKM3HHU, «TPUYMHUBIINE BPEJ IPaBaM U 3aKOHHBIM MHTEpecaM
rpaxaan» (4.1 cr.137). Pedopma wuckmroumna yka3zaHuss Ha OOLIECTBEHHO OIIacHbIE
MOCIIEACTBUSI, ClieJaB HOPMbI CYyOBEKTUBHO-YCMOTPUTEIFHO MPUMEHUMBIMH BBUIY YTPaThl
TPaHULl MEX]Ty MPECTYIJICHUSIMH U IPOCTYTKaAMHU.

HedopmanuzoBaHHble, HO HUCYHCISEMbIE B EIUHHUIAX W3MEPEHUS (PUIUYECKOTO U
UMYIIECTBEHHOTO  BpeAa  OOIIECTBEHHO OMNACHbIE TOCIEACTBUA B  psje  HOPM
CKOHCTPYMpPOBaHbl KaK )CI08HO oOyeHouHvle. B mpenpiayliell IyiaBe paccMaTpUBAIUCH
0e3yCcI0BHO OILICHOYHbIE MPU3HAKU COCTAaBOB, KOTOPHIE B LIEJIOM HEJb3s (HOpPMAaTU30BaTh.

VYCIOBHO OILIGHOYHBIE MOXKHO B 3HAUUTENBHOH Mepe KOHKPETH3HpPOBaTh, B YACTHOCTH
MOCPECTBOM CpPaBHEHHUSI C AIBTEPHATHBHO IPEJICTABICHHBIM B HOpMax BpeaoM. CIoBecHO
OHH 00O03HAYCHBI KAK «HHBIC TSDKKHE MOCIeACTBHs». Hampumep, B I «B» 4.3 cr. 127
TOBOPUTCS O TOPIOBJIE JIIOJbMH, MOBJEKIIEH MO HEOCTOPOKHOCTH CMEpPTh, NMPUUMHEHUE
TSOKKOTO Bpe/a 3/I0pPOBbIO MOTEPIIEBIIEMY WM WHBbIE TsDKKHE mocienctBus. CroBa «HMHBIEY,
«JIpyTHe» O3HAYalOT UX AIbTEPHATHBHOCTH MEPEUMCICHHBIM HOCIEACTBHUAM, OIHOPOJHOCTH
XapakTepa C HUIMU M CXOAHYIO BennynHy. CHCTEMAaTHYeCKHH U JIOTHYECKUN aHaIn3 HOPMBEI,
ee KBATU(QHUIMPYIOMIHUX MPU3HAKOB MO3BOJISIET 3aK/IIOUUTh, YTO yIIepO OT TOPTOBIH JIIOJbMU
uMeeT KOMIUIEKCHBIN xapaktep. He Tonbko (u3mueckuii Bpea, HO U COIHMaNbHBIN (cBOOOIA
nepeABIKEHMS, MHTEPECHI BOCTIUTAHHUS HECOBEPIICHHOJIETHHX, Tesec-Has
HENPUKOCHOBEHHOCTh), a TaKXXE€ OpPraHU3allMOHHbIN (HE3aKOHHOE IMEpPEMEILEHUE Yepe3

rocyAapcTBeHHYI0 TpaHully P®, wuHTEepechl cnyk0bl, HOpMadbHOE (YHKIIMOHUPOBAHUE



OpraHu3alfii, HampuMep, OTHOIICHUS JOKyMeHTooOopora u 1p.). «MHBIe TSDKKHE
MOCIIEACTBUS MPECTABICHBI KaK aJbTepPHATUBHBIC TPUUUHEHUIO CMEPTH U TSDKKOMY Bpeny.
Crano ObITh, uMeeTCS B BUAY TOxe (U3MUECKHl Bpeld, HampuMep CcamMoyOuiicTBO
MOTEPIIEBIIETO, CUCTEMAaTHYECKOEe U JIUTENBHOE HCTSA3aHHe, dKCIUTyaTalus Kak paba wiu
CeKCyalbHasi OKCIUTyaTanus. VIMyImecTBeHHbIE, OaHKpOTCKHE YmepObl, K NpuMepy,
HEOJHOPOJHBI TI0 XapaKTEPy OIMACHOCTH C (PU3NYECKHM BPEIOM IO TI. «a» 9.3 CT. 127" u
MOTOMY «HMHBIM “TSDKKUM’ TIOCIEACTBHSIM» HE OxBaThiBatoTcs. Cka3zaHHOE OTHOCHUTCA U K
«MHBIM TSDKKHUM IIOCJIEJICTBUAM», IPEYCMOTPEHHBIM B 4. 3 cT. 127 «He3akoHHOe nuiieHue
cBOGOIBI», 4.3 cr. 127> «Mcmons3oBaHne paGekoro Tpymay, 4.2 cr. 128 «HesakoHHOe
MOMEIIEHUE B TICUXUATPUUYECKU cTamoHap» u ap. [IpaBuno kBanupukalum «MHBIX TSKKUX
MOCNEACTBHI» KaK YCIOBHO OLIGHOYHBIX MPU3HAKOB — 3allpeT BBIXOJA 3a MPEIEIbI
HETOCPEJCTBEHHOr0, a TeM 0OoJjiee BHIOBOIO WM POJOBOrO OOBEKTOB. B CBS3u ¢ 3THUM, K
npuMepy, €ciu OOBEKTOM HW3HACWUJIOBAHUS SIBISIETCS TO0J0Bas HENPUKOCHOBEHHOCTh U
1oJioBasi cB000/1a JTMUYHOCTH, «HHBIE TSHKKHE MOCIEICTBUS» HE MOTYT U3MEPSTHCS e€IMHUIIAMU
UMYIIIECTBEHHOTO UM OPTaHU3allMOHHOTO Bpea.

MHOro3HauHbl €IUHMIIBI U3MEPEHHUS Pa3MEepOB KOMIUIEKCHOTO MPEANPHUHUMATEIHCKOTO
yiepba — MMYIIECTBEHHbIE, COLMaJbHbIE, OpraHu3aluoHHble. ColuanbHbIE BpEIHBIC
MOCIIEACTBHSI CBSI3aHbI C YBOJIbHEHHEM PAa0OUYMX U CIyKalux, 0e3padoTuieil u3-3a yTpaTbl
pabounx Mmect. HanpoTus, ¢pusznyeckuii Bpea — caMoyOHCTBO CITyKaIlero 00aHKPOTHUBIIICHCS
¢bupMbl, THOAPKTH U UHCYJBTH OKA3aBIIMXCS HA YJIHUIIE €€ COTPYAHUKOB HE BXOJSAT B «HHBIE
TSDKKHE [OCTIEICTBHS IPEIIPHHIMATEIBCKIX PECTYLICHHI . .

Bo3moxHo, B YK P® u3nuiine 4acto NpeaycMaTpuBarOTCS «UHBIE TSKKHAE MOCIEACTBUSY.
MoTuBbI pa3paboTYNKOB MPOSKTOB YK MOXXHO NOHSTH: aOCOMIOTHBIN 3ampeT KBaTU(UKAITIH
NEeSTHUI 10 aHAJIOTUM MOPOKJAN0 OMACEHUs, YTO MCUEPIBIBAIOUINE MEPEYHU OOIIECTBEHHO
OTaCHBIX TOCJIEACTBHA MOTYT OCTAaBUTh O€3HAKa3aHHBIMH CIIydaud MPUYHUHEHUS TSKKOTO
Bpea.

Enununbel namMepeHus: BeTUUUHbI yiiepOa OT XyJUTaHCTBA TAK)KE CBSI3aHBI C €r0 CII0KHBIM
KOMIUIEKCHBIM ~XapakTepoM. Ero KOMIOHEHTaMu BBICTYMAIOT BpeA OpraHU3allMOHHBIN
(mucyHKuus OOIIECTBEHHOTO TMOpsAKa H IMyONUYHOW Oe30MacHOCTH), (HU3UYECKHIA,
UMYIICCTBEHHBIN. VI3MepseTcss OH MeCTOM, BpPEMEHEeM, [UINTEIBHO-CThIO, O00CTaHOBKOU
COBEpIICHMS XYJUTaHCKUX JneilcTBuid. [lo 3TuM mapameTpam NpPOXOAUT pa3rpaHUUYECHUE

YT'OJIOBHO HAKAa3yEeMOT'O XYJUTIaHCTBA U AIMUHHUCTPATHUBHOTO MEJIKOT'O XYJIUTaHCTBA.

I/ITaK, MOJXHO CACJIaTh BBIBOJBI:

236 Cwm. noppobuee: Kysneyosa H.®., Jlonawenxo H.A. Kannpukanus >KOHOMHYECKHX MpPeCTYILICHHT //

Becta. Mock. yH-Ta. Cep. 11. IIpaBo. 2003. Ne 2.



1. KBanudukanus oOIIeCTBEHHO ONACHBIX MOCIEACTBHUI MO0 UX pa3Mepy OIpeneseTcsl ux
XapaKkTepoM;

2. Xapaktep ymiepba 3aBHCHT OT COJEpP)KaHUS HEMOCPEICTBEHHOIO OOBEKTa MU €ro
KOHCTPYKLIUHU KaK IIPOCTOTO U CI0KHOIO;

3. IlpocTeie OOIIECTBEHHO OMACHBIC IMOCIEACTBUS — (U3NYECKHA W HMMYIIECTBEHHBIN
Bpell — H3MEpPSIOTCS COOTBETCTBEHHO MO KOJIMYECTBY JMIIEHUH KU3HU, TSHKECTBIO Bpena
310poBbI0. VIMyI11€CTBEHHBIN Bpel HCUUCISETCS B PyOJI€BOM DKBUBAJICHTE;

4. BenuunHa COLMAIBHOTO Bpela 3aBHCUT OT CEPbE3HOCTH MpaB M CBOOOJ TpakAaHWHA
corinacHo ycraHoBieHMssM Konctutynuum P®, ux konudectBa, UIMTEIbHOCTH, 4HCIA
norepneBmKx. He3aBUCMMO OT 3aKOHOJIaTENIbHOM KOHCTpYKIMH ctaTedl YK Bce coruaibHbie
yIIepObl OIICHMBAIOTCS KOJIMYECTBEHHO MO (opMmysie «IPUUYMHUBIINE Bped MpaBaM U
3aKOHHBIM MHTEpECaM IpaKIaH»;

5. Pa3mep CII0)KHOTO KOMIUIEKCHOTO yiepOa MCUMCISETCS B €IMHUIAX, COCTABISIOLIUX
ero (pu3nYecKuii, UMyIIECTBEHHBIN, OPTaHU3AIIMOHHBIN U COITMATILHBIN BPEI;

6. Pa3zmep yCIOBHO OILIEHOYHBIX OOIIECTBEHHO OMACHBIX MOCIEACTBHI B (POPMYITUPOBKE
«HMHBIE TSKKHUE TIOCIEACTBUSA» BBIABIAETCS IIyTEM COIOCTABICHHUS C aJbTEPHATUBHO
Ha3BaHHBIMH B cTaThsix YK mocieacTBusMu, poJCTBEHHBIME TI0 XapakTepy U 00beMy, TaKxkKe
MOCPEACTBOM YSACHEHHUSI XapakTepa COJEepKaHUs HEMOCPEICTBEHHOIO OO0BEeKTa, IMperMera

MPECTYIUICHUS U TOTEPIIEBILETO.

§ 4. KBanuduxkanus npecTynjieHui ¢ y4eToM XapaKTepa NPUYMHHON CBSI3H MEKILY
neiictBueM (0e3neiicTBHEM)

H OﬁﬂleCTBeHHO OIMAaCHBIMHU NOCJCACTBUAMU

B mpempimymux maparpadgax = JaHHOH TJIaBI  pacCMaTpUBAIACh  KBAJTU(UKAIHS
NPECTYNHOrO ymiepda B acleKTe BPEAHBIX M3MEHEHHUH B OOBEKTaX IOCSTaTeNbCTB,
MOKa3bIBAIACh B3aWMOCBSI3b XapakTepa OO0BEKTa C XapakTrepoM Bpena. Jlpyroe cBOWCTBO
NPECTYyIHOTO Bpela — Kay3ailbHoe. Bpen kBaymdummpyercs Kak MPECTYIHBIN, €Cld OH
SBISICTCS ~ NOCAeOCmeUeM  NPUdYUHbl 8  8ude  OOWEeCmMBEeHHO  ONACHO20  OeliCmEuUs.
(6ezdeticmeus)™ .

Kpamupukanuss Kkay3aapHOTO CBOMCTBA TMPECTYMHBIX TOCIEICTBUNA CTPOHUTCA Ha

3aKOHOAATCIbHOM, NOKTPHUHAJIbHOM M O(l)I/IIII/IaJ'ILHOM MMPaBOMPUMCHUTCIIBHOM TOJIKOBAHUAX.

Ennanunasie YK HOpMaTHBHO ONpEnemsiOT MPUYUHHYIO CBsI3b (cM., Hampumep, cT. 8 YK

27 Cwm. moapobGuee: Kysueyosa H.®. JleTepMuHaNUs B YTOJOBHOM TNpaBe M KpUMHHONOTHH // TeopeTnko-

MeToAoIoTnIeckrne npobiaeMsl mpasa. Bem. 1. M., 2007.



I'py3un «IlpuunrHHAS CBS3BY).

OcHoBHbIE Kay3aJdbHble KBATU(UKALNOHHBIEC OIINOKU:

a) Oe3nelicTBUE HE NMPU3HAETCS MPUUYUHON OOIIECTBEHHO OMACHBIX MOCIEICTBHIH;
0) pUYMHA OTOXKIECTBIIACTCS C YCIOBUEM HACTYIICHHS TIOCIECICTBHIA;

B) CMCIIMBAKOTCA JOBa paSHI)IX BUJa CBA3U: HpI/I‘II/IHHO-CHeHCTBeHHaﬂ n Cﬂy‘{aﬁHafl n
HeoOXoauMas;

I') IPUYMHHAS CBSI3b HE YCTAHABJIMBACTCS B MPECTYIUICHUIX C TaK HA3bIBAEMbIM (DOpMabHBIM
COCTaBOM;

1) JaeTCsl HENpPaBWIbHAS OICHKA 3aKITFOYCHUN CYACOHBIX SKCIIEPTH3 OTHOCHUTEIBHO MPUYHUH
HACTYIIJICHHSI OOIIECTBEHHO OMACHBIX ITOCIICICTBUH;

€) B OOBEKTUBHYIO MPUYMHHYIO CBSI3b BKJIFOUAIOTCS CYOBEKTUBHBIC TIPU3HAKH, MIPEXKJIE BCETO
BUHA,

) Hey4eT 0COOCHHOCTEN NMPUUMHEHHNS BpEa MIPU COYUYaCTHH.

Otpunanue Kay3aidbHBIX CBOHCTB Oe3neiicTBus gomyckan B 1950 rr. M. 1. [llapropoackwii,
B koHue XXB. — B.b. Mamuuun>®. Taxas MO3ULMSA OCHOBBIBAJACh HAa HEBEPHOM
MOHUMAHUU O€3JeHCTBYSI: «HUYTO HE MPHUUYMHSAET HUYero». Jlims 3aKkoHOAATENhCTBA U
MPaBONPUMEHEHHUSI HET COMHEHUSI B PUYUHHOCTH Oe3aeiicTBus. be3neiicTBrue TonkyeTcs He
KaK «HUYTO», a JIpyrasi, acCUBHAs, B OTINYUE OT aKTUBHOCTHU JAEWUCTBUA (hOpMa MOBENCHUS.
Ee kay3anpHBI MOTEHIMAN 3aKIIOYaeTCs B TOM, UYTO CYOBEKT BBIKIIOYAaeT cels u3
MOBEICHYCCKUX CHUCTEM, OyIy4yd OOS3aHHBIM M HMEs BO3MOXHOCTH JI€HCTBOBATH IS
IIPEIOTBpALIEHUs Bpeaa. YToJaoBHBIM Kojgeke PO nmpexycMarpuBaeT Heiablid psi MPECTYIHBIX
0e3/elCTBUIA, KOTOpbhIC MPHYMHSIIOT peadbHBI BpeJ WM CO3JAI0T OIMACHOCTh €ro
HACTYIUICHHS. AJIEKBaTHO O€3[eHCTBUIO KaK IMAacCUBHOMY BHUIY OOIIECTBEHHO OIACHOTO
TOBEICHHS YIA9HO XapaKTEPU3YIOT €€ KaK «TACCHBHAS IIPHUMHA» > .

XanaTHOCTh — 3T0 Oe3JeiCTBUE B BHJI€ HEHCIOIHEHMSI JOJKHOCTHBIM JIMIIOM CBOMX
00s13aHHOCTEN BCIIEACTBHE HEOOPOCOBECTHOTO MIJIM HEOPEKHOTO OTHOIICHUS K CITykOe, eciu
9TO MOBJEKJIO MPUUYMHEHUE KpymnHoro yiiepoa (ct. 293 YK). Heokazanue nmomoru 00I15HOMY
— TOoxe Oe3neiicTBHe uIla, KOTOpOe 005S3aHO €€ OKa3bIBaTh B COOTBETCTBHH C 3aKOHOM HJIU

CO CIHCUHMAIBHBIMU IIpaBUJIAMH, «CCJIM 3TO n061eK/0 110 HEOCTOPOKHOCTH NpUUUHEHUC

CpEeIHEH TSHKECTH Bpelia 310poBbioy» (KypceuB Moit. — H.K.) (ct. 124 YK).

28 Cwm. nompobuee: Manunun B.B., Hlapzopoockuii M.J]. TIpHaHHHOCT M cOBpeMeHHOCTH // Poccuiickoe
YTOJIOBHOE TPaBO: TPAJUIHK, COBPEMEHHOCTh, Oyaymiee. CII6., 2005. C. 108-135; Manunun B.5. TlpuuanuHas
cBs3b B yrojosHoM mpase. CII0., 2000; cm. takxe: Moiy A1.A. OcTraBieHHE B OMACHOCTH B YTOJIOBHOM ITPaBe
Poccun: ABToped. auc. ... Kana. opua. Hayk. M., 2007.

29 Cwm.: Kowenesa A.KO. OcoGEHHOCTH MPUUMHHOM CBA3M B COCTABAX MPECTYIUICHHUIA, COBEPIICHHEIX IyTeM

Oe3meficTBusi: ABTOped. I¥uC. ... KaHN. PopuaI. HayK. EkatepunOypr, 2005.



CnencrBeHHasi U cyAeOHasi MPAaKTUKA YCTAaHABIMBAET TOJHKCHCTBOBAHWE W BO3MOXKHOCTB
cyObekTa JeiicTBOBaTh TakK, YTOObI MPEJOTBPATUTh HACTYIUIEHHE OOIIECTBEHHO OMACHBIX
nocieacTeui. Tak, 3aMecTuTenb HadanbHuKa PYB/I n HadyalbHUK CleACTBEHHOIO oTaena b.
B niepuof ¢ Mast 1994 no ¢espanp 1996 r. HeOpekHO OTHOCKIACH K CITY>KOe, HeHaIexKaIee
BBITIOHSUIA TPEOOBAHUS CT. 127" VIIK PC®CP, ne KOHTPOJIMpPOBajla B JOJDKHOW MeEpe
JICUCTBUA CJENOBATENCd IO PACKPBITHUIO W PACCIEAOBAaHUIO MNPECTYIUICHUH, NpUHUMAJIA
HEJOCTAaTOYHBIE MEPHI K HanboJiee MOJTHOMY, BCECTOPOHHEMY M 0OBbEKTUBHOMY MPOHU3BOJICTBY
NpEeABapUTEIILHOIO CIEJICTBUSI 1O YTOJOBHBIM JejlaM, HE OpraHu30BbIBaJla M HE
KOHTPOJIMpOBaJIa pabOTy CBOETO 3aMECTUTENsI, HEOPEKHO OTHOCHUBIIETOCS K CBOHM
CIIyeOHBIM 005I3aHHOCTSIM, B pe3)yibmame Ye20 HECKOJIbKO MOJAYMHEHHBIX i cieqoBareneit
IpU paccleOBaHUU YTOJOBHBIX el JOMyCTHIM HapylIeHUs TpeOOBaHWN 3aKOHA, «4TO
NOBIEKIIO CYWeCMB8EeHHOe HaPYUEeHUEe 3aKOHHbIX UHMEPECcO8 2PAadtCOaH, a MAaK’ce OXPAHAEMbIX
3AKOHOM UHmMepeco8 2ocydapcmea u odbwecmsa» (KypcuB MOH. — H.K.)240. bezneiictBue
BUHOBHOW KBaJM(puImpoBanock mo 4. 1 ct. 293 (xamatHocTh). CreqoBaTei MPUBJICUYCHBI K
JUCUUIIIIMHAPHOW OTBETCTBEHHOCTH.

3amectutens llpeacenarens BC P® ompotectoBan mpuroBop, TpeOys HpeKpalieHus
nena B OTHOLIEHUU b. 3a OTCyTCTBHMEM cOCTaBa XalaTHOCTU. 3a MPUYMHEHHbIE ACHCTBUS U
Oe3neiicTBUE MOCIENCTBUSI B BHJAE HapyILIEHUs MpaB M 3aKOHHBIX MHTEPECOB JUYHOCTH,
ofmecTsa W TroCylapcTBa OTBETCTBEHHOCTh JIOJDKHBI HECTH CaMM  CJIEe/I0BaTeNu,
ABJISIOIMECS TPEACTABUTEISIMU BJIACTH IO OTHOLIEHHIO K MOTEPIIEBIINM.

B npuBeneHHOM Jenie 0 XaJaTHOCTH, COYETAIOLICH AeWcTBHE M Oe3leiicTBUE, TIIATEIbHO
UCCIIEIOBAINCH O00s3aHHOCTH O€3ACHUCTBYIOMIMX JIMI M KOMIUIEKCHBIE ITOCIEACTBUS —
COIMATIbHBIC W OpraHu3allMoHHbIE. B Ccyae0HOW TpaKTHKE TMOCIEIHUX JeT IHPOKUHN
OOIIIECTBEHHBIII PE30HAHC TOJMYYHIU Jiela O JODKHOCTHBIX JIMIAX BIUIOTH JO BHIIE-
ryOepHaTOpOB, XaJIaTHOCTh KOTOPBIX, HANPUMEp TpPHUBENAa K CPBIBY CHA0XKEHUS HACeICHUs
PErOHOB TOIUTMBOM U MPOJAYKTaMU MTUTAHHUSL.

3akoHOMaTENBbHO 3aUKCUPOBAT MPUUUHHOCTEL Oe3neiicTBust YK Octonuum 2002 . B 4. 2
cT. 12 roBoputrcs: «OObEKTHBHBIMU NpPHU3HAKAMHU COCTAaBa BHHOBHOTO JESHUS SIBISIFOTCS
OTMHMCAaHUE B 3aKOHE JCHCTBUS UM O€3EHCTBUS U B MPEIYCMOTPEHHBIX 3aKOHOM CITyJasiX —
NOCNIEACTBHSI, HaxXoAsllMecs C HUM B NpuuuHHOM cBsizu». Yacte 3 c1.8 YK ['py3um
ycTaHaBnuBaeT: «be3nelicTBue B 3TOM ciydae OyneT CUMTAaTbcs HEOOXOAMMBIM YCIOBHEM
OCYILECTBIICHUS MPEAYCMOTPEHHBIX COOTBETCTBYIOLIMX MOCIEACTBUM WM  CO3JAHUS
KOHKPETHOW OIACHOCTH, KOTJla Ha JIMIIO0 BO3JIarajach CrelHaibHas MpaBoBas 00S3aHHOCTHh

NEHCTBUS, JIUII0O MMEJIO0 BO3MOXHOCTh TaKOTO JCUCTBHSA, U B Pe3yJIbTaTe 005S3aTEIbHOTO U

240 EBC P®. 2001. Ne 11. C. 9-10.



BO3MO>KHOT'O ICUCTBUS MOCJIEACTBUS ObUIH OBl Tpe10TBpaleHb». CIIOCOOHOCTH MPECTYITHOTO
0e31eiCTBYUs NPHUUYUHATH OIACHBIE IOCIEACTBUS akCMOMaTH4yHAa. B 3Tol cBs3M ymecTHO
HAIlOMHHTbH, 4TO YTOJIOBHOE IpaBO — IpHUKIAgHas Hayka. EciM oHa HE BBIXOAWUT Ha
NO3UTUBHBIE PEKOMEHJAIMKM 3aKOHOJATEIN0, CIIEACTBEHHOW U CyIeOHOW MpaKTHUKe, TO
KOX(PPUITUEHT MOJIE3HOTO JEHCTBUS TUCKYCCUH pajiil TUCKYCCHI MaJl.

K npumepy, untaem: «llpectymienue, coBepiieHHoe B (popme Oe3neicTBHs, HE MOXKET
UMETb MaTepUaIbHbIM COCTaB, MOCKOJIbKY O€31eHCTBIE KaK TAKOBOE HE BJIEUET MOCIEICTBUN
B BUJIE KOHKPETHBIX U3MEHEHUI MaTepuaabHoro mupa. [lostoMy n30paHHbIN 3aKOHOAATEIEM
MOJIXOJT K OTIMCAHUIO UCCIICyeMOTO MPECTYIUICHHS (HEOKa3aHHe TTOMOIIH O0IbHOMY, CT. 124
VYK PO®) nckaxaeT HICTHHHOE MPECTaBICHUE O HeM» >

Uro e mnpennaraercs 3aKOHOJATENI0, HCKAXAlOIIEMy MCTUHHOE IPEICTaBICHHUE O
cocTaBax HeOKas3aHusi momouy OonbHBIM? BepHyTbes k koHcTpykuun no YK PCOCP
1922 r.*** kak cocTaBy CO3IAaHHS YIpo3bl 6e3 PeambHOr0 MPHUMHEHHs Bpexa mo cr. 124.
Korma BHOCATCA TpEUIOKEHHS II0 COBEPUICHCTBOBAHHIO JACWCTBYIOIIETO YIOJIOBHOIO
3aKOHOJATEIbCTBA, IPEKIE BCErO CIEAYET OTBETUTh Ha NPUHLMIMAIBHBIE BOIPOCHI: HE
pacIUpsIOT I OHH HEOOOCHOBaHHO C(epy YroJIOBHON OTBETCTBEHHOCTH, HE YKECTOUYAIOT JIN
HaKa3aHMs, a TaKKe HE CHOCOOCTBYIOT JIM YBEITMYEHHUIO KBATH()UKAIMOHHBIX OMIMOOK, B
YaCTHOCTH BBUJY CMEIICHHUS IPECTYIUICHUN U IPOCTYIIKOB.

[Toka TeopeTMKM CKpelMBAIOT INIAard Mo HpoOsieMaMm, CUUTaTh JIM MPECTYIUIEHUsS C
COCTaBOM CO3JIaHMsl YTPO3bl MHTEpecaM JIMYHOCTH, OOIIEeCTBa, rocyAapcTBa MaTepuaibHbIMU
Wi (popMaILHBIMU U HYKHO JIM B (JOPMaJIbHBIX COCTaBaX yCTaHABJIMBATh NPUUYUHHYIO CBSI3b,
[Inenym BC P® B nocranoBienuu ot 5 HOsIOps 1998 r. «O mpakThke NpUMEHEHUs CydaMu
3aKOHO/IATENILCTBA 00 OTBETCTBEHHOCTH 3a JKOJIOTMYECKUE MNPECTYIUICHHsS» 3TH MpoOJIEeMBbl
yeTko pemmit: «CyaaMm ciaelyeT MMeThb B BUIY, YTO IPU PACCMOTPEHHUM €N, CBA3AHHBIX C
HApYLICHUSAMH  SKOJIOTUYECKOTO  3aKOHOAATENILCTBA, 0co00oe 3HaueHHe mpuolperaer
YCTAaHOBJICHWE NPUYMHHON CBSI3U MEXJy COBEPILIEHHBIMU JACSIHUSAMHU W HACTYNUBIIMMHU
BPEIHBIMU TOCIEACTBUSMU WIH 603HUKHOBEHUEM Y2pPO3bl NPUYUHEHUs 6épeda OKpY Karolleh
cpeae W 370poBbl0 Jrosed. HeoOXoaumo Takke BBIICHUTh, HE BBI3BaHbI JIM BpEIHBIE
MIOCJIEZICTBUSL MHBIMU (PAKTOpaMH, B TOM YHCJI€ €CTECTBEHHO-IIPUPOIHBIMHU, HE HACTYIMIIH JIA
OHM BHE 3aBUCHUMOCTH OT YCTaHOBJIEHHOI'O HapylIE€HHUS, a PaBHO U TO, HE COBEPILIEHBI JIU

IIPOTHBOIIPABHBIC JCSHIS B COCTOSIHIH KpaiiHeil HeobxomuMocTi» > (kypeus moit. — H.K.).

21 Moy A.A. Vka3. cou. C. 25.
2 Cm: T paiinun A., Menvwaeun B., Boiuunckas 3. Yronosasid kogekc PCOCP. KommenTapuii. M., 1941.
C.201-202.

2 CGopruk neiicTByromux mocTaHoBieHnii Ilnenyma Bepxororo Cyma CCCP, PCOCP, Poccuiickoii



B nuTHpoBaHHOM MOCTaHOBICHUH IMOMYEPKHYTO JICHCTBUTEIHHO MPAKTHUYSCKUA 3HAYMMOE
MOJIO’KEHUE O MPECTYIUICHUSX, CBSA3aHHBIX C HapyLIEHUSMH CIieHUalbHbIX MpaBuil. [lepBoe
3B€HO MPUYUHHOCTH — YCTAaHOBIIEHHE C 0O0fA3aTeNbHOM CCBHUIKOM Ha OJaHKETHBIN
¢denepanbHbIi HOPMATHBHBIM INPaBOBOM aKT, Kakoe KOHKPETHO MPaBHJIO HApyIIEHO U
CO3/1aBaJIO JIM OHO MIPECTYIHYIO OMacHOCTh. [locneqamii mpu3HaKk OTYCTINBO cHopMyTHpOBaH
B 0000meHnn CyaebHoi komteruu mo yrojoBHeIM nenaM BC CCCP «Ilpumenenue cygamu
3aKOHOAATENhCTBA 00 OTBETCTBEHHOCTH 32 AaBTOTPAHCIOPTHBIE MpecTyIuieHus»: «Cymbl
WHOT/a HE YYUTHIBAIOT, YTO JCUCTBUS BOJIUTENSI CTAHOBATCS MPECTYMHBIMH HE TIPU BCIKOM
HapYIICHUU TPABWJI OE30MaCHOCTH W AKCIUTyaTallMd TPAHCTIOPTHBIX CPENICTB, a TOJBKO MPHU
TaKOM, KOTOpPOE€ CO3/1aji0 aBapHilHyl0 O0OCTaHOBKY M TIOBJEKJIO COOTBETCTBYIOIINE
MOCNEACTBUSI: THOENb JOJeH, MPUYNHEHHE TEJIECHBIX MOBPEXIECHUN MO0 CYIIECTBEHHOTO
MaTepHaIbHOro yiepoa’ ™.

Tpu Beka KPUTUKYETCSI B MHPOBOW HayKe YTOJIOBHOTO IpaBa JKBHUBAJICHTHAS TCOPHS
MPUYUHHOCTHU 32 OTOXKAECTBIICHUE NMPUYUHBI U YCIOBUN M MPU3HAHUE CIIOCOOHOCTH YCIOBUM
HETMOCPEACTBEHHO TMOPOXAAaTh OOIIECTBEHHO omacHble mnocueactBusi. OHa BemeT K
Ype3MEPHOMY DPACHIUPEHUI0 OOBEKTUBHBIX OCHOBAaHUI OTBETCTBEHHOCTH 32 HACTYNHBIIUAN
Bpen. CoriacHO KOHIETIIMU «HEoOXoauMmble ycnoBus» (conditio sine qua non) ycioBue
MOJKET MPUBECTU K HACTYIUIEHUIO BPe/a, ¥ TOTJa €ro CleAyeT CUUTATh MPUYMHON TaKOBOTO.
Knaccuueckuit npumep: A. Hanec b. nerkuit Bpen 310poBbio. Korga b. B ONMMKIMHUKE Aeial
NEPEeBsI3Ky, TaM Haydajcs Moxkap, U oH Morud B orHe. [lockonbKy Jerkoe paHeHHe MOCTYKUIO
HEOOXOMMBIM YCJIIOBUEM IOCEIIECHUS MOJMKIMHUKYA, KOTOpasi 3aropeiach, HMEETCsl, IKOOBI,
NPUYUHHAS CBS3b MEXIYy HUM B CMepThio b. OrpaHnYeHre OTBETCTBEHHOCTH 3a TAKOTO PoJia

45
, KaKk 1 UX MpCACCTBCHHUKMH,

YCJIOBHSI COBPEMEHHBIE CTOPOHHUKH YKBUBAJIEHTHOU TCOpI/II/I2
BUJAT B BUHE. Eciin A. He npeaBuaen CMepTH — HE OTBEYAET, €CIIM IPEIBUIET — OTBEYAET.
Tem cambIM JTOTyCKaeTCs eIe OJIHA OMMOKA B TPAKTOBKE MPUYNHHON CBSI3U — OOBEKTHBHAS
MPUYMHHOCTD OKA3bIBAETCS B 3aBUCUMOCTH OT CYObEKTUBHBIX MPU3HAKOB — BHUHBI.
ParmmonansHOE 3€pHO 3TOM TEOPUM 3aKIIOYEHO B MPU3HAHWM TOTO, YTO MPUYMHOU HE
MOKET OKa3aTbcs JAeiicTBue (Oe3neicTBUE), KOTOpOoe HE ObUIO HEOOXOIHWMBIM YCIOBUEM
HACTYIUICHHUsST OOIIECTBEHHO OMACHBIX MociencTBU. Takoil TeopeTnyecku M MpPaKTUYECKU
BaYKHBIN BBIBOJI OOCTOSITEIHHO apTyMEHTHPOBAIa B JOKTOPCKOM IUCCEPTAIMH, & 3aT€M U B

moHorpadusix T.B. Lleperemn’*’.

®eneparun Mo yromoBHEIM aenam. M., 1999. C. 414.
** BBC CCCP. 1989. Ne 4. C. 42.
25 Cwm.: Manunun B.B. TlpuanaHas cBs3b B yronosHoM mpase. CIT6., 2000.

246 Cwm.: IJepemenu T.B. TlpuuanHHas CBSA3b B yroIOBHOM TipaBe. M., 1957.



Kareropusi «ycnoBue npuunHEHUs Bpeaa» NMPUMEHUMA U K JIETEPMHUHALUA B COYYaCTHH.
[Ipyn IpOCTOM COMCITOJTHUTENBCTBE, B TOM YHCJIE Tpymnme 0e3 MpeaBapuTeIbHOTO CroBOpa,
KOrJa Bce CYOBEKThI, COBEpUIMBIIME ICHCTBHS, KOTOpble MPUYMHUIU YHIEpO (Hampumep,
yOMiiCTBO, MPUYMHEHHOE BCEMH BHUHOBHHUKAMH ITyTEM H30HEHHS IOTEPIIEBIIETO HOTaMM),
HAJIUIO0 conmpuunHeHne Bpena. OHO BO3MOXKHO U B HEOCTOPOXKHBIX MPECTYIICHUSX,
HarpuMep, TpU  HAPYHNICHUW  TEXHUUYECKHX  TMpaBuUi  OE30MacCHOCTH  JOPOXKHBIX,
MIPOU3BOJICTBEHHBIX, CTPOUTENIBHBIX, OBITOBBIX, HA BOJIE U T.1. KBanudukamnus conpuunHeHUs
€IMHOTO BpeJa HE BBI3BIBACT TPYAHOCTEH. 3a HEro OTBEYAIOT BCE B COOTBETCTBUU C
MEPCOHAJILHOW BUHOM U €€ CTENEHBIO.

Takoe ke conpuyMHEHHWE OOIIECTBEHHO OIACHBIX  TIOCIEACTBUHA HWMEETCS B
NPECTYIUICHUAX, COBEpPUICHHBIX TIpyHnamMud JIML 10 MPeABapUTEIbHOMY  CrOBOpY,
OpPTaHU30BAHHBIMU TPYIIIIAMU U TIPECTYMHBIM cooliiecTBoM. C MOMEHTa CTOBOpa BCE UJICHBI
TPYIII U COOOINECTB CTAHOBSTCS COUCIHOJHUTENSIMU, KOTOPBIE CONPUYHHSIOT YIIepO.
CornpuyrHEHHE B TaKUX TPYyIMIax JIOMYCKaeT, a B OPraHM30BAaHHBIX TPYyMIax U COOOIIECTBAX
OpsMO TIPEAINoiaraeT TEXHUYECKOE pA3[ECHHE poJiell B JOCTUKEHUU IUIAHUPYEMBIX
pe3ym>TaT013247.

Nuade nmpoucxoauT IeTepMUHALNS B HETPYIIIOBOM COYYaCTHH, TJI€ €CTh WCIIOJHUTEIb,
MOCOOHUK, TMOACTPEKATeNbh, OPTraHU3aTOp, HE CO3MAMIIMK TPYIIy WIH COOOIIECTBO.
[IpyurHHAS CBSI3H C ymIEpOOM HAIMYECTBYET y HCMONHUTENS. OcTajabHbIE COYyYaCTHUKH
CBSI3aHBI C OOIIECTBEHHO OMACHBIMH IOCIEACTBUSMU HE MPUUMHHOW, a 00YCIOBIUBAIOLICH
cBsi3bl0. [IpuumMHHAs CBS3b WMMEETCS Yy HHX C OOecledeHHeM CHCTBHIA HWCTIOTHUTES,
GbOpMHpPOBAaHUEM PEIIMMOCTA HCIOJHUTENS COBEPIINTh TMPECTYIUICHUE, IOCPEICTBOM
WHTEJUICKTYaJIbHOTO WM (DU3WYECKOro TocoOHWYecTBA. TakuM oOpa3oM, y Ha3BaHHBIX
HETrPYIIOBbIX COYYAaCTHUKOB, KPOME€ WCIOJHUTEN MPECTYIUIEHUs C IOCJIEICTBUIMM,
oOycroBnuBaromasi cBsA3b. [IpHunMHHAS CBS3b — MEXKAY HUX JCUCTBUSMU U COCTOSHUEM
TOTOBHOCTH WCTIOJHUTENSI COBEPIIUTH NpecTyruieHne. OHa 00BEKTUBHPYET OTBETCTBEHHOCTh
COYYaCTHUKOB TPH JOOPOBOJIHLHOM OTKa3€ HMCIOJHUTENS 3a MPHUTOTOBICHHE K TSKKOMY M
0co00 TsKKoMy mpecTyruieHuio (4.5 cr. 34 YK). IlpuroTtoBieHue K mpecTyIUIEHHIO — 3TO
YMBILUICHHOE CO3JaHHE YCIOBHM JJisi coBepileHus: mnpectymieHus. CrenoBaTeslbHO, B
HETPYIIIIOBOM COYYacTUH, KPOME WCIOJIHHUTENS, OCTAIbHBIC COYYACTHHKH OO0ECIEUHBAIOT
BPEIHBIE TOCIIENICTBUS 00YC1061UBaIOUeli CBSI3bIO.

B cBsa3u ¢ 3TUM KBanMQUKALWIO MPUYUHHON CBS3M B HETPYIIIOBOM COYYacCTHUH HAIO

IIPOBOJAUTE IO JAByM OJranaM. Ha mnepBoM ycTaHaBiIMBaThb IMPUYMHHYIO CBA3b MEXKIY

7 Cwm. mocranoBnenne Ilnenyma BC P «O cyne6HOil mpakTmke MO AenaM O KpakaX, rpabexax u

pazbosx».



nerctBueM (Oe3lelicTBHEM) OpraHM3aTopa, MOJCTPEKaTeNisd, MOCOOHHWKAa M COCTOSTHUEM
TOTOBHOCTU (COrJlacusi) HCIIOJIHUTENSI COBEPIIUTH MpecTyiieHue. Ha BTopoM artame
OTpeAeNATh MPUUYMHHYIO CBSI3b MEXIY [EHCTBUEM UCIOIHUTENS W HACTYNUBIIUMU
OO0IIECTBEHHO OMACHBIMU MOCIEACTBHSMH, a TAKKe 00YCIOBIUBAIOIIYIO CBSA3b (HEO0X0IUMOE
YCIJIOBUE) 3TOTO MOCJIEICTBUS C IOBEJEHUEM COyYaCTHUKOB.

Heobxomumoe ycioBue naneko He BCEra CTAaHOBHUTCS MPUYMHON Bpena. OHO JUIIEHO HA
MOCTEAYIONIEM JTare ACTePMUHHU3AINN CaMOCTOSATEIbHON T'€HETUYECKOW, MPOAYyLUpPYIOLIei
cuibl s BocnpousBojacTBa nocnenctsuil. YK I'py3un, orpakas Tpaauuuu CBOEM IIKOJIBI
YTOJIOBHOTO TpaBa B CT. 8§ «I[IpuunHHAsT CBSA3BY» BOCIPHUHSI TOUYKY 3PEHHUS O HEOOXOIMMOM
YCJIOBUM HACTYIUICHUSI TOCJIEACTBUM MPECTYIUICHUS Kak NpuuuHe. B Hel roopurcs: «l.
Ecnu cormacHo cooTBET-CTBYIOIIEH cTaThe HacTosimero Kopaekca mpecTyIuieHHe TOJIbKO
TOTJ]a CYUTACTCS OKOHUEHHBIM, KOTJIA JIeSTHUE TIOBIIEKIIO MTPOTUBOIPABHEIE MOCIEICTBUS WU
CO37a7I0 KOHKPETHYI0 ONACHOCTh OCYIIECTBIEHHUS TaKUX TOCIEJICTBUN, HEOOXO0IUMO
YCTaHOBJICHHE MMPUYUHHON CBSI3U MEX]y 3TUM JCSIHUEM U MOCIEACTBUSIMH WU OMACHOCTHIO.

[TpuunHHas CBSI3b CYIIECTBYET TOTNA, KOTJA NESHUE SIBISIIOCH HE0OXO0OUMbIM YCI08UEM
MPEeIyCMOTPEHHBIX COOTBETCTBYIOIIEH cTaThed Hactosmero Kojekca MTpoTUBONPABHBIX
MOCJICJICTBUM WJIM KOHKPETHOW OMACHOCTH, 0€3 KOTOPBIX Ha CEeM pa3 ATH TMOCIEICTBUS HE
ObLTH OBI OCYIIIECTBIICHBI WJIM TaKasi OMTACHOCTh HE BO3HUKaJA» (KypcuB Moi. — H.K.).

HenocnenoBarenbHa MO3UIMS aBTOPOB OJHOTO U3 Y4yeOHUKOB. ABTOp maparpada o
MPUYUHHOW CBSI3U MEXKAY ACSIHHEM M TOCIEICTBUSMHU, C OJHOM CTOPOHBI, 0OOCHOBAHHO
KPUTHKYET SKBHUBAJICHTHYIO TEOPUIO W TpeIjiaraeT pas3indyarh YCIOBUS U NpuU4uHbL. C
npyroit — pestomupyet: «UTtak, mpuuunnas ceéaze MexAy AesHUEM (ICUCTBHEM HIIH
Oe3neiicTBUEM) W MPECTyHNHBIMU MOCIHEACTBUSIMH KaK MPU3HAK OOBEKTUBHOM CTOPOHBI
Hanuyo; Korjaa aevicteue (Oe3nelicTBre) ObUTO HEOOXOIUMBIM yCIOBUEM (HEMOCPEACTBEHHOM
NPUYUHOW) HACTYIUICHUS 3TUX TMOCIEACTBHA M 3aKOHOMEPHO BBI3BAJI0O UX HACTYIUICHHE B
KOHKPETHOH 06CTaHOBKE» .

Onpenenenre NPUYUHHOW CBSI3U MPOMCXOAUT PETPOCHEKTUBHO, T.€. OT IMOCIEICTBUS K
npuuuHe. YmepO, Bped IOKa3bIBAIOTCA YK€ HAa CTaaud YCTAHOBJICHUS COOBITHS
NpEeCTyIUIeHHss W B OOIIEM BHIE €ro «pPyKOTBOPHOCTH», T.€. TNPUYMHECHUS WMEHHO
dusznyeckuM JUIOM. TIIATENBHBIA aHAIM3 XapakTepa Bpeaa JMYHOCTH, OOIECTBY U
roCyAapcTBY BBUIY OJHOPOJHOCTU MPUYUHBI U CIEJICTBUS MO3BOJISIET UCCIIEI0BATENIO BBIATH
Ha JedcTBus (Oe3melCTBUS), KOTOphIE MOPOAWUIH, MpoayuupoBanu Bpen. Dusznueckwii,
UMYIIECTBEHHBIN, COIMAIBbHBIN, OpraHU3aIlMOHHBIN Bpej MPUYUHSIETCS COOTBETCTBYIOIIUM

neiicteuemM  (0Oe3neiicTBUEM), KOTOpBIE COJEpKAT OOBEKTHUBHYIO HANPAGIeHHOCMb Ha



POy IIUPOBAHUE OOHOPOOHO20 TIO COIEPKAHUIO yIiepoa.

B nesHusax npotuB oOIIECTBEHHOH 0€30MAaCHOCTH, B TPAHCHOPTHBIX MPECTYIIICHUAX —
9TO JeCTBUSA, CO3/aBIINE aBapUilHyl0 OOCTAHOBKY, B HApYLICHUSAX HPABUJI CTPOUTEIILHBIX,
TOPHBIX M T.J. pabOoT — cO3JaHHE YTrpo3bl OE30MAaCHOCTH JIOACH, B «MEAUIIUHCKHX)
NPECTYIUIEHUAX — JAEUCTBUSA, CO3At0INE YIpo3y KU3HU U 30pPOBbIO MAllMEHTOB U T.1. Eciu
9TO OOBEKTHUBHASI HAMPABIEHHOCTh JE€H-CTBHS (Oe3/1elCcTBYS) NMPUIMHIIIA yIIepO He BooOIe,
a B KOHKPETHOW 0OCTaHOBKE COBEpPUICHHUs MPECTYIJICHUs cama, 6e3 ydacTusi APYrux JHIl U
BHEIIHUX CHJI, peain30BajlaCh M3 BO3MOXKHOCTH ymiepda B JCW-CTBHTEIBHOCTH €r0
NOSIBJICHUS,  KOHCTAaTUPYETCs  HaJW4yhMe TNPUYUHHOM  cBsi3u. B mpectynneHusx,
IPEIyCMOTPEHHBIX OJaHKETHBIMH HOPMaMH, OO0s3aTEIbHBIM YCIOBHEM HACTYIUIEHHUS Bpeaa
BBICTYIIAET HApyIICHUE ClIeNUaNbHBIX HOPM. CIIeICTBUE U CyJl TaKME€ HOPMBI HaXOJAT CaMH U
CCBUIAIOTCS HAa HHUX B O0S3aTENbHOM IOpPSAIKE, KaK OTMEYaJoCh BO BTOPOH TIJlaBe, B
OOBMHHUTENBHBIX 3aKIIOUYEHUAX M MPUrOBOpaxX, TaK KaK 3TO BONPOCHl IOPUAMYECKUE.
CrenpanucraMy U 3KCHEPTaMU CTaBATCS BONPOCHI O MMPUYUHHOM CBSI3U MEXIY IIOBEIECHUEM
[0JJ03pEBAaEMOro,  OOBHMHSAEMOIO, MOJACYIUMOIO M  MEAUIUHCKHM, TEXHHYECKUM,
PKOHOMUYECKUM U T.I. BpeaoM. lIpeasiokeHns B IOCTAHOBJICHHAX IPaBOIPUMEHUTENEH
JKCIEPTaM OTBETUTH HAa IOPUINYECKHE BONPOCHL, T.€. O HAJIMYUU NMPUYUHHOMN CBA3U MEXKIY
nerictBueM (0e3aeiicTBHEM) W OOIIECTBEHHO OMACHBIMU IMOCICACTBUSIMU, OMIMOOYHBI, U OHU
€Il Ha IPAKTUKE BCTPEYAIOTCS.

Tak, O. 6bu1 ocyxaeH no cr. 115 YK PO 3a npuunHeHue JIerkoro Bpeaa 370pOBbi0 A.
3amecturens npencenatens Bepxosnoro Cyna P® B mporecTe moctaBuil BOonmpoc 00 OTMEHE
cyneOHbIX pemieHuil. M30uenue morepnesiiel NOMUMO TEIECHBIX MOBPEXKACHUN MOBJIEKIIO,
COIVIACHO OOJIBHUYHOMY JUarHo3dy, 3aKpbITyl0 YEpernHO-MO3TOBYIO TpaBMY, COTPSICEHHE
TOJIOBHOTO MO3ra, TUIEPTEH3UBHBINH CUHIPOM. B cyneOHOM 3acenaHuu mOTepIieBIIas U ee
NpEeJCTaBUTENIb XO/aTail-CTBOBAJIM O TPOBEICHHM KOMIUIEKCHONH CyJeOHO-MEeAUIIMHCKON
OKCHEPTU3Bl JUISl HUCCIEJOBaHMUS NPUYMHHOW CBSI3M MEXKIY TOJIYYEHHOW TpaBMOM U
HACTYNUBIIUMU nocaencTBuaAMUA. CyJl M KacCallMOHHAsl MHCTaHIMS XONATalHCTBO OTKJIOHMIIU
Y OCTaBMJIM KBAJIM(UKALIUIO COAECSIHHOTO KaK IPUYUHEHHE JIETKOTO Bpe/ia 3/10pOBbIO.

B 3amoueHnn — cyneOHO-MEOMIMHCKMI — OKCHIEpPT  yKaszaj, 4YTO  JUIMTeNbHas
HETPYJOCIIOCOOHOCT  OoJiee TpexX HeAENb BbI3BaHA HAJIMYUEM Yy IOCTpajaBIICH
COITyTCTBYIOIIMX 3a00JI€BaHUM, HE UMEIOIIUX MPSAMON NMPUUMHHOM CBSA3U C MOBPEXKIAECHUEM, U
II09TOMY OHM HE YUMTBIBAJIUCH IPU OLIEHKE TSHKECTH Bpeza 3740poBbio. IIpu aTom skcnepT B
JIOCTAaTOYHOM Mepe He MCCIeIoBall BOIPOC, KaKhe MMEHHO COITyTCTBYIOIIUE 3a0oneBaHus A.

CTaJIM MPUYMHOMN HACTYIUICHUS YKA3aHHBIX ITOCIIEICTBUM.

28 yronosroe npaso Poccun. Yactn O6mas u OcoGennas: Yuebuuk. M., 2004. C. 84.



B mporecte yka3piBaIoch Ha HEOOXOJUMOCTH IPOBEICHHS KOMIUIEKCHOW CyneOHO-
MEAMIIMHCKON SKCIEPTHU3bl, MMOCTABUB Ha €€ pa3pelleHHe BONpPOC, UMEETCS JIU IMpUYUHHAsS
CBSI3b MEXKIY MPUUYMHEHHBIMU MOTEPIEBIICH TEIECHBIMH MOBPEKICHUSIMH U HACTYHUBIIUMU
NOCHCACTBUSIMA. B 3aBUCHMOCTH OT  pe3yJbTaTOB JKCHEPTH3Bl CYAYy  HAJICKHUT
KBAIH(HUIHPOBATH IPECTYILICHHE TIOACYIMMOT0™ " .

[IpuBeneHHOE YTOJIOBHOE JEJI0 MPEICTaBIsIET UHTEPEC B JABYX OTHONICHHUSAX. Bo-mepBhIX,
yCTaHaBIIMBaeMas CyJIeOHO-MEIULIMHCKON SKCIEePTH30M MNpPUYMHHAS CBSI3b HOCUT HE
IOPUIMYECKUN, a MEOUIMHCKUI XapakTep. OHa yCTaHABIMBACTCS MEXKAY IMOBPEKICHUEM
3II0OPOBBSI, XapaKTep KOTOPOTO OIICHWBAIOT BPAa4H, M IOCIEACTBUSMH, TOXKE MEIUIIMHCKOTO
Xapakrepa — CMEpTH, TSHKKOTO Bpeaa 370poBbi0 U mp. [IpHumMHHYIO CBSI3b MEXKIY
neiicTBusMHu (0e3/IeHCTBUEM) TMOA03PEBAEMOr0, OOBUHSIEMOTO, MOACYAMMOIO U YTOJIOBHO-
NPaBOBBIMU OOIECTBEHHO OMACHBIMM IMOCIEICTBUSAMH KOHCTAaTUPYIOT MPaBOOXPAHUTEIIbHBIC
OpTaHbI U CYABI HCXOJISl U3 MOJTHOTHI U BCECTOPOHHOCTH JI0KA3aTEIILCTB.

Bo-BTOpBIX, cOOMOAaeTCs MpaBmwiIo KBaTM(UKAIIMKA MPUIMHHON CBS3M HE KaK aOCTPaKTHO-
TUMUYHOW, a KOHKPETHOM, TNpU NPUYMHEHUH (PU3UYECKOr0 Bpeda o0s3aTeNieH yd4er
(U3HMYECKOTO COCTOSIHUSI 3[0pPOBBSl MoOTeprieBiIero. M He TOMbKO aHOMAaJbHOTO, KOrjaa Yy
MOTEPIEBIIETO HE CpPOCIMCh KOCTH Ha depene, WIM OH CTpagaeT reMoQuiInei
(HecBepThIBAEMOCTbIO KpoBH). DU3NYECKOE HACWIIME BCETAAa BXOIUT BO B3aUMOJICHCTBHE C
Oone3nsiMu notepneniiero. CocTosHHE 370pOBbs IOCIE TPaBM JIOJDKHO OIEHUBATHCS
KomIuiekcHO. OTCIoa HETOYHOE 3aKIIoueHHe CyJaeOHO-MEIUIIMHCKOTO JKCIepra, dYTo
JUTUTEIBHOCTh 3a00JIEBaHMSI BbI3BaHA COITYTCTBYIOIIMMH 3a00JICBaHUSMM TIOCTPAJaBIICH, He
UMEIOIIMMHU TIPSIMOW TPHYMHHOW CBS3M C HAHECEHHBIMH €H TMOBPEKACHUSIMHU, HEBEPHO B
npuniune. OObEKTUBHAs MPUYMHHAS CBSI3b MEXKIYy BPEIHBIMU MOCIEICTBUSMH M JIETKUM
TEJIECHBIM TOBPEXICHHEM HMeeTca. HeT BHHBI, HE 3HAJN MOJACYIUMBIA 00 3THUX OONE3HIX
norepneiieid. Eciu ke 3Han, To OyAeT oTBeYaTh 3a yMBIIUIEHHOE MPUYUHEHNE TSKKOTO MM
CpPEIHEN TSHKECTH BPEJia 310POBBIO.

OTcioa TPUBEACHHEIH B YNOMSHYTOM ydeOHHKe' BBIBOJ Cyga 06 OTCYTCTBHE
NPUYUHHONW CBSI3W MEXKIY HAHECEHHWEM TEJIECHBIX MOBPEXKIECHUN U CMEPTHIO CTPAaJaBIIETO
reMopmiIneil MoTepreBIIero omudoueH. B elicTBUTENPHOCTH CMEpPTh OOYCIIOBIEHA He
TOJIKO MO00SIMH, a MOO0SIMHU cTpajaroniero remoduiueit numa. B KoHKpeTHOH 00CcTaHOBKE
OHM M cCTanu npuuuHOM cmeptu. Ilpu Hamuuuu BUHBI KBaTM(HUKAIUS CONESIHHOTO HE

BbI3bIBaIa Obl COMHEHHMH. A KOJIb CKOPO CyJ OTBEpr NPUUYMHHYIO CBSI3b MEXAY MOOOSIMHU U

29 BBC P®. 1999. Ne 5. C. 18-19; Bompockl OOImeii yacTH yroJoBHOTO MpaBa B POCCHIICKO# Cyne6HOit
npaktuke. Paznen «IIpecryrmuienue» / Coct. A.B. Tlamkosckas. M., 2005. C. 115-117.
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CMEpTHIO, OTMAJI0 Obl 0OBEKTUBHOE OOOCHOBAHUE YTOJIOBHON OTBETCTBEHHOCTH, U JaXKe MPH
HaJINYUY BUHBI OACYAUMBIX MX MPUIIIOCH ObI OIPaBIATh.

JUis mpaBWIIbHONW KBadM(UKALMK TNPUUYUHHOW CBSI3U TPENCTABIISAETCS MaJONPUTOAHOM
TPAaKTOBKa €€ Kak HeoOxonumoi, a He ciydaidHoil. Eme B 1939r. B ydeOHHMKax IO
yrojoBHoMy T1ipaBy A.A.IMOHTKOBCKHI NpUIEPKUBAICS TOUYKH 3pPEHUS O TOM, YTO
NpUYMHHAs CBS3b BCErja HeoOXoauMma, a CilydailHas CBsI3b HeE sIBJIseTCsl NpUYMHHON. OHa
nojBeprajgach aprymeHTupoBaHHod kputuke B 1950rr.  B.H. KyzapssueBeim  3a
MEXaHUCTUYECKOE MPOTHUBONOCTABICHHE CIYyYalHOCTH U HEOOXOJUMOCTH, 33 OTPHUIIAHUE Y
CIly4aifHOCTH CBOMCTB 3aKOHOMEepHOCTH ' . TeM He MeHee B JOKTPHHAILHOM MOHHMAHHH OHA
IIOHBIHE BCE €IIE pPACIpPOCTpaHEHA, HEB3Upas Ha HE MPEKPAIAIONIYIOCS KpPUTHKY. B
yactHocTH, A.B. HayMoB mpu3Haer npuunmHON MpecTyMIeHUH JMIIb HEOOXOIUMYIO CBS3b,
CllydaifHOH — B 3TOM OTKa3aHo. [Ipu 3TOM OH TOJKyeT HE0OXOAMMOCTh HECKOJBKO MHAYe,
YeM NPUHATO B MaTepualucTUYecKo nuanekTuke. Heo6xoaumocTs — 3TO HeuszOexHOEe B
naHHoi oOcraHoBke sBiaeHue. A.B. HaymoB BkimampiBaeT B HEOOXOIWMOCTh TakKoe
COJepXKaHMe: «...KOrjJa OHa OOYCJIOBJIE€HAa BHYTPEHHUM pa3BUTHEM JaHHOIO JEsSHUS,
IPUCYIIIM €My OCOOCHHOCTSIMHU U TOW KOHKPETHOM CHTyaluei, B KOTOPOH OHO MPOUCXOIUT.
Cnyuatinoti cBsi3b OyJlleT MpU3HAHA TOT/A, KOT/A TOCIEICTBUS HE SIBISIOTCS PE3yIbTaTOM
BHYTPEHHETO pPa3BUTHs OINPEACICHHOIO NESHUSA, a BBI3BIBAIOTCS WHBIMA INPUYMHAMH U
oGcToATenbCTBAMIY 2. MeskIy TeM CYIIECTBYET CIyuaiinas NpUuuHHGs C6a3b. 3a Hee He
HACTylaeT OTBETCTBEHHOCTh IO JPYTUM, a HMEHHO CYObEKTUBHBIM OCHOBaHUSIM —
OTCYTCTBHSI BUHBI.

[TonmMeHna mnpeamera aHaiau3a MPOUCXOIUT, KOTJAa MUIIYT «HEOOXOoAMMas HpUYMHHAsS
CBSI3b» M «Clly4yailHas MPUYMHHAS CBSI3bY», YTO BeIET K KBaIM(UKALMOHHBIM omuoOkam. [Tpu
KBaJM(UKALUK TPUIMHHOM CBS3M J1aeTCs OJHO3HAUHBIA OTBET Ha BOIIPOC, OBLIO JIM JIeHCTBHE
(Oe3melicTBUE) MPUYMHON TEX WM MHBIX OOIIECTBEHHO OMACHBIX MOCJIEICTBUN WM HET, ObLIa
JM IPUYMHHAS CBS3b WIM OHAa OTCyTCTBOBaia. HeoOXOAMMOCTh M CIy4yallHOCTb He uzspaiom
poau TIPU OTHO3HAYHOM OTBETE Ha BOIIPOC O HAJIMYUU, IUOO OTCYTCTBUU NIPUYMHHON CBS3H.

CrnencrBeHHas U cyJeOHas MPaKTUKA CBA3BIBACT, KaK MPaBWIO, IPUUUHY C TEM, YTO OHA
Obula «HETOCpPEeACTBEHHAas», T.e. 0e3 BMEIIAaTeNbCTBA APYTUX MPUYMH HAHECHa Bpe.
[IprunHa WMeEHyeTCs TakkKe «IpsAMOW», T.e. HE ONOCPEJOBAHHOM BO3ACHCTBHEM HHBIX
INPUYMH Ha HACTyIUIEHHE OOILIECTBEHHO oONacHbIX MociencTsuil. M ato mpencrabnsercs

IMMpaBUJIbHBIM 0COOEHHO AJIg CJIYy4aeB MPUYIUHCHUSA, OCIIO)KHCHHOTO BMCIIATCIIbCTBOM JPYTHUX

31 Cwm.: Kyopseyes B.H. K Bompocy 0 NPHYHHHOM CBSI3H B YroJoBHOM npase // COBETCKOE TOCYIapcTBO U
npaBo. 1950. Ne 4; On srce. OOBexTHBHASA CTOpOHA MpecTyIuieHus. M., 1960. C. 202-212.
22 Haymos A.B. Poccuiickoe yronosHoe nmpaso: Kypc nexrmit. T. 1. O6mas gacts. M., 2004. C. 200-205.



IPUYUH B BHUJIE YEJIOBEUECKUX, TEXHOTPOHHBIX, MPUPOJHBIX U UHBIX (akTopoB. IIpuunnHas
CBSI3b BCEr/a JAByX3BeHHas (OuHapHas). Mexay NmpuduHOW (IeicTBUEeM, Oe3lelcTBHEM) U

CJIICOCTBHUEM (O6H.[CCTB€HHO OITaCHBIMH HOCJ'IC,Z[CTBI/ISIMI/I) HET MHbIX 3BCHBCB NCTCPMUHALINN.

I/ITaK, MOJXHO CACJIaTh BBIBOJBI:

1. Bpen wuHTepecaM JUYHOCTH, OOIIECTBA, TroOCyJapcTBa KBalu(UUIUpyeTCs Kak
OOIIECTBEHHO OMAaCHBIE TMOCIEACTBHS, €CIU OH TNPUYMHEH [eicTBueM (Oe3melicTBreM)
cyOBeKTa pecTyIUICHUS;

2. B yronoBHbIX [e€ax O COBEPIIMBIIMXCS ACSHUSIX aHAIW3 NPUYMHHOM CBSI3U
MPOU3BOJUTCS PETPOCHIEKTUBHO, T.€. OT OOIIECTBEHHO OMACHBIX MOCIEICTBUN K JEHCTBHUIO
(Oe3melicTBUIO) Kak WX NpUYHHBL. OXHOPOJHOCTH MOCIEACTBUS W MPHYUHBI TTO3BOJSET
OTPAHUYUTH PAMKH KBATH(DHUKAIIMKM COACPKAHHEM OOIECTBEHHO OIACHON HANPABICHHOCTH
nevictBust  (OeznmeiicTBus). Dusmyeckuid Bpen NPUUYUHSIOT HACHUIBCTBEHHBIE JCHCTBUS
(Oe3meiicTBUE), UMYIIECTBEHHBIH  ylIepO —  MOcsAraTteinbcTBa Ha  COOCTBEHHOCTH,
KOMIUICKCHBIN Bpell MIPUUUHSIOT ACHCTBHS, OCITAIONIUE Ha OOIIECTBEHHYIO 0€30MacHOCTS;

3. Ymep0 OT mnpecTyrsieHu#H, CBS3aHHBIX C HapyIIEHWEM CHEIUaIbHBIX TPABUII,
MpEAnojaraeT YCTaHOBJIGHHE B KaueCcTBE TIEPBOTO 3BEHA JIETEPMUHAIIMK JICHCTBUS,
MPEeIyCMOTPEHHBIE COOTBETCTBYIOIIUM (peepanbHbIM OJaHKETHBIM 3aKOHOJATEILCTBOM U
denepanbHBIMU HOpMaMU. Takoe HapyIICHHE IO CBOSH HAIPABJICHHOCTH JOJKHO BBICTYIIATh
B KaueCTBE HEOOXOIMMOT0 YCIOBHS MPUUMHEHHUS yiepoa;

4. He cnemyer cMmemmBaTh MPUYUHBI U YCIOBHUSA, Jake HEOOXoaMMbIE, T.e. Takue, 0e3
KOTOPBIX MOCJIEACTBUSL Obl HE HACTymuiau. JleTepMUHAIMS UMU 1O MEXaHU3MY pa3IUyHA.
YcnoBus Wb COCOOCTBYIOT MPUYMHEHHUIO Bpea W COJIEPIKATEIhbHO HE MOTYT BBI3BIBATH
OOLIECTBEHHO omacHble nociueacTBusi. llpuunHsl — peiictBusa (6e3aeiicTBue) cyObekTa B
CHUJIy CBOMX MOTCHIIMAIBHBIX TCHETHUYECKUX CBOMCTB HEMOCPEICTBEHHO — MPOAYLHUPYIOT
OOIIECTBEHHO OMAaCHbBIE IMOCIEACTBUS MPH 3TOM HE BOOOIIE, a B KOHKPETHOH OOCTaHOBKE
COBEPILECHUS MPECTYIUICHUS;

5. JIoKTpUHAJIbHOE JIeJICHHE MPUYMH Ha HEOOXOJAMMbBIC U CIIy4ailHbIe HE CITIOCOOCTBYET MX
npaBuiIbHON KBanudukanuu. [locnenHss TpeOyeT OJHO3HAYHOTO OTBETA O HAIMYWU JIMOO
OTCYTCTBUHM TNPUYMHHON CBSI3M MEXAy JeiicTBueMm (Oe3deiicTBeM) U OOIIECTBEHHO
OTACHBIMH TOCIEICTBUSAMU. BTN T OHKM HEOOXOAMMBIE WM CIlydaliHble HE BaXKHO, €CIU

OTBCT O MIPUYIMHHOCTHU MTOJYHUYCH OTpI/IL[aTeJII:Hblﬁ 1100 MOJIOKHUTEILHBIN.



[naea V

KBANNOUKALINA NPECTYMNEHNN, TPAHUYALLNX
C MAJIOSHAYUTEJIbHBIMUA
AEAHNAMU U TTIPOCTYTIKAMA

§ 1. Kpanudukauus Ma103HAYNTEIbHBIX JeAHUN

[ panmuar ¢ ManosHaunTenBHBIMU HempeCTYMHBIME AeSHHAME (4. 2 CT. 14), ABIAIOMMUMHUCS,

KaK IPaBHJIO, NPOCTyIKAMHU W aMOPaJbHBIMU IIOCTYIIKAMH, YMBIIUICHHBIE IPECTYIUICHUS
HeOonbIoN TskecTH. YacTh 2 cT. 14 BKIIIOYAET B ATy MEPBYIO KaTETOPHIO YMBIIIJICHHBIE U
HEOCTOPO)KHBIE NIPECTYIUICHUS, 3a COBEPLIEHUE KOTOPBIX MAaKCUMaJIbHOE HaKa3aHUE,
npexycMorpeHHoe KojekcoM, He TpeBbIIIaeT ABYX JIET JUIIeHus: cBoooabl. HeoctoposkHbie
IOPECTYIUIEHUs:  HEOOJBIIOW  TSDKECTM M3  4HMClIa CMEXHBIX C  HENPECTYNHBIMU
MaJIO3HAYUTEIBHBIMY ACSHUSAMHM M IPOCTYIIKaMM BBINAJAOT. be3 MpUUMHEHUS peasbHOro U
OTHOCHUTEJIFHO 3HAYMTEIBHOTO YyIIepOa OHM 3aKOHOAATENEeM HE KPUMHUHATU3ZUPYIOTCS.
3HAYUTENBHOCTh K€ yuiepOa sBisgercs O€3yCIOBHBIM OCHOBAaHUEM  KBaJIU(PHUKALUU
COJESIHHOTO Kak MpecTymieHus. be3 KpuMMHanbHOro ymepba OHM MOTYT OBbITh JIUILb
IIPOCTYIIKAMH.

YMECTHO HaNOMHUTb, 4YTO MNepBoHauainbHasd pegakiusa YK PO 1996 r. packpeiBana
COJIep>KaHNE MAJIO3HAYMTENILHOTO JIETHHUS KaK HE IPUYMHUBIIETO BPEAa U HE CO3/IABILIETO YTPO3y
MIPUYUHEHUS Bpela JIMYHOCTH, OOIecTBy Win rocymaapctBy. bombmmuacTBo YK crpan CHIT
MMEHHO TaK ONpeNessitoT Majo3HauuTenbHoe nesaue. Jaxe YK ['py3un, KoTophlil oTkazancs ot
OIIpE/ICNICHNs] TOHSTHUS MPECTYIUIEHHS W OOLIECTBEHHOM OMAacHOCTH Kak €ro 00s3aTesbHOro
CBOMCTBA, 3amucai B 4.2 cT. 7 «OCHOBaHHsI YTOJIOBHOM OTBETCTBEHHOCTH», UYTO «HE SIBIIAETCS
NpECTyIJIEHHEM JesHue, XOTs (opMallbHO U COJEepiKalllee NPU3HAKU KaKOro-TM0o JesHMS,
IPEAyCMOTPEHHOr0 HacToammM KozmekcoM, HO B CHy MaJIO3HAYHUTEIILHOCTH HE NPUYMHUBLICE
Bpela, KOTOpbIM Obl MOBJIEK HEOOXOJMMOCTb YIOJIOBHOM OTBETCTBEHHOCTH JIMIA, €ro
COBEPILUBILETO, TUO0 HE CO3/IABIIETO YTPO3bl MPUUUHEHHS TAKOTO BPEIay.

[Touemy @3 ot 25 utonst 1998 r. Ne 92-®D3 Obuta u3menena pegaxkuus 4. 2 ct. 14 YK PO,
UCKJIIOUEHA XapaKTepUCTUKAa MAJO3HAYMTEIbHOTO JESIHUA KaK HE NPHUYMHSIOIEro yiepo u
HE CO3JAIOLIETO YIPO3bl IPUYMHEHNS TAKOH OMTACHOCTHU, OCTAETCS HESICHBIM.

B.H. KyapsiBues cuurtaetr usmenenue 4. 2 ct. 14 YK npaBuibHbIM, HOO «I€SHUE TIOTOMY H

Ha3bIBACTCA MAJIO3HAYUTCIBHBIM, UTO BPEA OXPaHACMOMY O6”I)CKTy OHO BCC K€ IIPUHOCHUT, HO



5TOT Bpej KpaifHe HeBenuk» > . MexkIy TeM NPUYHHEHHBIH MaT03HAYHTENBHBIM ACSHHEM
MHU3EpHBI Bpel He sBiIsercs OOIIeCTBEHHO omnacHbIM. OH MOXET HMMEHOBAaThCs
acolMalIbHBIM, aHTUCOLMANbHBIM. OOIECTBEHHO OMACHBIM Bpel MPHUCYI] HCKIIOUYUTEIHHO
IIPECTYIUICHUSIM.

VYronoBubiii kojekc PecnyOnuku benapycs B u.4 cr. 11 3anmcan: «He sBnsgercs
IpEeCTyIUIeHHeM JelcTBue miM Oe3neiicTBue, (GopManbHO cojeprkallee MPU3HAKM KaKoro-
au0o0 AesHus, NpeayCMOTpeHHOro HacrosmuMm Kopekcom, HO B CHITy MalloO3HAYUTEIbHOCTH
HE oOanaroree 00I11eCTBEHHOM OIaCHOCTHIO, npucyen MPECTYIUICHHUIO.
Mano3HauuTeNbHBIM IPU3HAETCS JI€IHNE, KOTOPOE HE MPUUMHMUIIO U TI0O CBOEMY COJEPKAHUIO
U HAIIPABJICHHOCTH HE MOIJIO NPUYMHUTH CYIIECTBEHHOTO BpPEAAa OXPaHAEMBIM YIOJIOBHBIM
3aKOHOM HMHTEpecam».

[To nmpaBoBOl MpUpoOE MaJO3HAYUTENbHbIE JCSHUS MPEACTABIAIOT COOOH IOPUAMYECKHUE

b0 ITUYECKHE MPOCTYIIKA .

VK Pecnybnuku bemapycs B 4.4 cr. 11 «llonsitue
NPECTyIUICHUS»  NpPEeIyCMaTpUBaeT, YTO MAaJO3HAYUTeNIbHOE JesHHEe B  Ciydasx,
MPEeTyCMOTPEHHBIX 3aKOHOM, MOXKET MOBJIEYb NMPUMEHEHHE Mep aJIMUHUCTPATUBHOTO WU

JAUCHUIUIMHAPHOT'O B3bICKaHUS.

KB&HHq)HKaHHH MaJIO3HAYUTCIIbHOT'O ACAHUA .

1) cooeannoe oondxcno ghopmanvHo, m.e. yucCmo 6Hewine COOepHCamvb NPUSHAKU KAKO20-
aubo oeanus, npedycmompennozo YK. Ecnum HET yrojlioBHO-TIPaBOBOM HOPMBI, KOTOpasi Obl
NOIXOoauia JUisl KBadupukauuu coaesHHoro mo YK, o ero Mano3HauuTENbHOCTH PEYd He
uaer. K mpumepy, mpoctuTyuus — sBIeHHE aHTUcolManbHOe. [lo psay 3apyOexHBIX
KOJIEKCOB OHa YroJIOBHO HakazyeMa. B poccuiickom ke mpaBe MPOCTUTYIUS HaKa3bIBaeTCs
anmuuuctpatuBHo. [lo c1. 6 KoAIl P® 3anarue mnpocTUTyHHMeill BIEYET HAIOKECHUE
aIMUHUCTPATUBHOTO mTpada B pazmepe ot 15 1o 20 MUHUMAIBHBIX Pa3MEPOB OILIATHI TPY/IA.
Crarbs 6.12 KoAlIl 3ampemaer noiayyeHue AOXOAOB OT 3aHATHSA MPOCTUTYLIHMEH, €CIU 3TOT
JIOXOJ] CBSI3aH C 3aHSATHUEM JPYTOro JIMLA MPOCTUTYIHEH. 3aKOHOIaTe b TOCYUTANl HA3BAHHbBIE
JESTHUST aHCTHCOIMATBHBIMY, HO HE JOCTUTAIOIIMMH TSKECTH OOIIECTBEHHOW OIMACHOCTH H
MOTOMY He 00OBSBUI X IPECTYIHBIMHU.

VYTONOBHBIN KOJEKC MPU3HAET MPECTYNHBIMU BOBJICYEHUE B 3aHATHE MPOCTUTYLHUEH WU
NPUHYKICHUE K MPOAODKEHUIO 3aHATHS MpocTUTynuen (cT.240) U opraHu3alfio 3aHSTHS

npocTutyuuei (cr. 241);

23 Cwm.: Kyopseyes B.H. Tlonstue npectymienns / Kype poccmiickoro yromossoro mpasa. Omas gacts /
ITon pen. B.H. Kynpssuesa, A.B. Haymosa. M., 2004. C. 147.
2% Cm. mompo6ree: Kocmposa M.B. Mano3HaunTenbHOE JESHHE B KOHTEKCTE MEKOTDPACIEBBIX CBSA3EH //

CooTHOIICHNE TPECTYTUICHUN ¥ HHBIX TIPaBOHAPYIIICHH: cOBpeMeHHBIe ipobieMbl. M., 2005. C. 253-257.



2) coleanHoe UYOM NPUYUHULO MU3EPHLILU, A He 00UWeCm8eHHO ONACHbIL 8ped U He
€030a8an0 y2po3bl NpuYUHeHUs maxko2o 6peda. Hamudue Takoro Majlo3HA4MMOIO Bpena
CTaBUT BOMPOC O KBaJU(UKALMU COACSIHHOTO KaK MPECTYIUIGHWsS WU TpocTynka. Ecmu
JIesTHUE HE COJEPIKao IMpHU3HAKA MalO3HAYUTEIHHOM acOLMANbHOCTH, B HEM OTCYTCTBYET
naxe (opmasibHas yroJoBHAsl MPOTUBOINPABHOCTh. ColMaIbHO HEHTpaIbHOE MOBENCHUE (HE
BPEIHOE U HE MOJIE3HOE) HaXOJUTCS 3a TPaHHUIIAMU [TPABOBBIX 3aIPETOB;

3) ¢ cybvexkmusHoU cmoponsl OesiHue K8Anuuyupyemcs Kaxk Maio3HayumenvHoe, eciu
OHO COBEPUIEHO C NPAMBIM KOHKPEMUSUPOBAHHBIM YMbICAOM. JINIIO AOIKHO MPEIBUIETH, YTO
COBEpIIAET HMMEHHO MAaJlO3HAYUTEIbHOE JesHUE, YTO ymepd OT Hero He sBISeTcs
OOIIECTBEHHO OMAacHbIM M JKEJaeT COBEPIIUTh HUMEHHO Takoe nesHue. [Ipectyruienus c
HEKOHKPETU3UPOBAHHBIM YMBICIIOM HE MOTYT KBaJTU(UIIMPOBATHCA KaK MallO3HAUYUTEIbHBIC.
Tunuunelii npuMep — KapMmaHHas Kpaka. OHa coBeplIaeTcs, Kak MpaBWIO, C
HEKOHKPETH3UPOBAHHBIM YMBICIOM. BHWHOBHBIM OTBe4YaeT 3a (PaKTUUCCKH TPUIMHCHHBIN
Bpea. Ecnu oH (hakTHUecKn Maio3HauuTeeH (HalpuMep, B KOIIEIbKE OKa3aics OAuH PyOIib,
B KapMaHe — JecATHpyOseBas NIOKOJaJIKa), BBHAY HEKOHKPETH3UPOBAHHOCTH YMBICIA
COJICSTHHOE HE KBATM(PULIUPYETCS KaK MATO3HAYUTEIBHOE;

4) 6 npecmynieHusx ¢ NPAMbIM KOHKPEMU3UPOBAHHLIM YMBICIOM CYObEeKMUBHAs CMOpoHa
CO0epPHCAMENbHO  OO0JIHCHA Oblmb  A0eK8AMHOU 00beKMUBHOU CMOpoHe OesHus. Takas
aJIeKBaTHOCTh OTCYTCTBYET IMIpH TMOKYIICHHUAX Ha mnpecTymeHus. [lnmanupyemsiii He
MaJO3HAYUTENbHBIM, a OmacHBId Bpel HE HACTymaeT MO He 3aBUCIIIMM OT JIHIA
oOctositenscTBaM. KBanmudukaiust comesHHOro OyneT NpOM3BOIUTHCA 10  IpaBUIIaM
MIPABOBOM OIIEHKH MOKYIICHHUS: 110 4. 3 ¢T. 30 1 cTaThe 0 MPECTYIUICHUH, Ha KOTOPOE CyOBEKT
MOKYIIIAeTCsl, Aa’Ke €CII OH MPH ATOM NMPUUYMHUT HeOousboi Bpen. K mpumepy, HOXUTUTETU
IUTAHUPOBAIIM  «B3ATb» ceid ¢ 3apraroil pabouum, a, OOHapy>KMB €ro IMyCThIM,
JIOBOJILCTBOBAJIUCH CTa pyOJIIMU, HaXOIUBIIMMUCS B ceide. XHIEHHEe STOW CyMMBI He
KBaTM(PHUIUPYETCS KaK MaJO3HAYUTEIbHOE W B KBAJH(HUKAIMK TOKYIIECHHS Ha KPYITHOE
XUILEHNE HE YYacTBYET;

5) oyenxa enruyunvl NPUUUHEHHO20 8peda NPOU3BOOUMCL NO 0OLEKMUBHBIM KPUMEPUIM.
[To cTonmocTn MarepuanbHOTO ymepOa, CTENEHU YTPaThl 30POBbs, 00bEMY HApYIICHHBIX
COLMAIBHBIX  TpaB  MOTEPIEBIINX, TIyOMHE  [e30praHmM3auud W JAUCHYHKIHHA

COOTBCTCTBYHOIIINUX OTHOIIICHUI B C(bepe HHTCPECOB JINYHOCTH, O6H.[CCTB8., rocyaapcrtsa.

I'myOokoe conualbHO-3KOHOMHUYECKOE pacciaoeHue HaceineHuss Poccun B KPU3UCHBIX
1990 rr. mpuBeNO K TOMY, 4YTO OIIEHKA HWMYIIECTBEHHOTO yIiep0a, NPUIMHEHHOTO
dbusznueckuM JnuIaM, 3akoHonaTeneM auddepeHnrpoBaHa. B caMocTosSTENbHBIN cocTaB

BBIJICTICHO II. «BY» 4. 2 CT. 158 kpaka ¢ mpUIMHEHNEM 3HAYUTEILHOTO yilep0a rpaxaanuny. B



npumeyanu Ne 2 k cT. 158 yTOuHEHO, UTO «3HAUUTENbHBIN yIIEpO I'pa)kJIaHUHY B CTAThAX
HACTOSIILEH I1aBbl ONPEEIAeTCS ¢ YUYETOM €ro UMYILIECTBEHHOIO MOJI0XKEHUS, HO HE MOXET
COCTaBJIATh MEHEE ABYX ThICAY MATUCOT pyOiein».

B npaktuky KBanu(uUKauM TMPEeCcTyINICHHWH NPOTHB COOCTBEHHOCTH IPOYHO BOIILIA
CyObEKTHBHAsI OIICHKA TIOTEpPIEBIIAM, CYHTAeT JIMW OH NPUYMHEHHBIH eMmy ymiepo
3HAQYUTEJIbHBIM, HE3HAYUTEIbHBIM JHOO MalloO3HAYUTEIbHBIM. Tak, MO pacHpOCTPaHEHHBIM
HBIHE JlellaM O Kpa)kax MOOWJIBHBIX TeJe(OHOB 3asiBUTEIb 00s3aTEIbHO YKa3bIBACT, CUUTACT
JM  OH TPUYUHEHHBIH eMy  ymep0  3HAYUTEIbHBIM, HE3HAYMTEIbHBIM  JHOO
MaJIO3HAYUTENbHBIM. LleHbI Ha MOOMITBHBIE Tene(OHBI KOJIEOIIOTCS OT OJHOW THICSYH pyOIen
JI0 TIPEETIbHO BBICOKUX IIEH. Y COCTOSATENIBHBIX MOTEPIEBIIMX Takas Kpaxka MO MX OLICHKE
MaJlo3HauuTenbHa. [l HECOCTOATeNbHBIX — OTHIOJb HE MaJjo3HauuTenbHa. Takas
KBaJTM(PUKALUSA TMPECTYIUICHUH MO OOBEKTHBHO-CYOBEKTUBHOMY KpPUTEPHIO Heu30ekHa B
obmiecTBe OecrpereIeHTHOro pa3peiBa qoxona 10% Gorareix u 10% 6eqasix — mo 30 pas, B
MockBe — 10 52 pa3. B cBiI3M ¢ 3TUM NpPaBOMEPHBIM CTaj0 MPEKpaIlleHHE Jena 3a
MaJIO3HAYUTENIbHOCTBIO JIeSTHUSI, TaK Kak OOpaTUBIIMHCA B MWIHLUIO 00 YroHE €ro
aBTOMOOWJI TpaKIaHWH 3asBMUJ, YTO, B OOIIEM-TO, CUMTACT NPUYMHEHHBIH emy yIiepO
MaJIO3HaYUTENbHBIM. Y HEro LIECTh MAlllMH, yTHaHHas ObUla caMoil IELIeBOM, U K TOMY K€ €€
HalUTM ¥ BepHyIu eMy. Cyn €0 NpekpaTuil 3a OTCYTCTBHEM COCTaBa MPECTYIUICHUS] BBUY
MaJIO3HAYUTEIbHOCTH JISTHHUSL.

Kpamudukanus nesHus Kak MaJIO3HAYUTEIBHOIO ONpEAENsAeTCs GeauyuHol WMEHHO
NPUYMHEHHOTO WM YTPOXKAIOLIETo yujepda. Jlpyrue sneMeHTsl coctaBa C(OKYCHPOBAHbBI Ha
OOLIECTBEHHO OIACHBIE TMOCJIEACTBUS M IMOTOMY CaMOCTOSITEIbHOTO KBaJIM(PUKAIMOHHOTO
3HaueHus He uMmeroT. Crioco0 aesiHus — BHEMHAS (Gopma MpUYMHEHHS Bpeaa. Bue ymepOa
OHa OOIIECTBEHHYIO OMACHOCTh He 00pa3yeT. MHast nmo3unust BeeT K NpaBONPUMEHUTEIbHBIM
ommnbkam. Tak, OBJl onmHOro w3 aJAMHUHUCTPATUBHBIX OKPYroB TI. MOCKBBI BO30YIMII
YTOJIOBHOE JIEJI0O B OTHOLIEHUM CTYJEHTA, KOTOPbIIl B HETPE3BOM COCTOSIHUU B3sU1 Y TOPTOBKU
CEMEUYKaMH CTaKaH TaKOBBIX, BBICHINAI UX ce0e B KapMaH M mouien Aanbiie. OH HeMeUIEHHO
ObuT 3ajiepkaH paOOTHUKOM MUJIMIMM U JIOCTaBJIE€H B OTAejieHue. [leno B30y IeHO IO
NpU3HAKaM HEHACWJIbCTBEHHOTO rpabexa. AOCYpIHOCTh TaKOM KBaIM(UKALUU B TOM, UYTO
dopMa — OTKPBITBIA CHOCOO XHWIIEHUS ObUT OLEHeH paOOTHMKAaMU MHJIMIMK Kak Oosee
3HAYUMBIN, HEXKEJIH PUIUHEHHBIN y1iepo.

HacunbcTBeHHBIH rpabex, He ToBOpsS YyXe O pa3zdoe, omaceH He CTOJIBKO CBOEH
OTKPBITOCTBIO, CKOJIBKO TEM, YTO K UMYIIECTBEHHOMY yIiepOy nobaBisercs: Oojiee OMmacHbIN
ncuxoduzmueckuii Bpen morepreBmieMy. OH CTAaHOBUTCS KBaTH(PUIMPYIONIMM 3JIE€MEHTOM

rpabexa, HO rpabeka HEHaCHJIbCTBEHHOTO.



AHaJIOTUYHOE TIOJOKEHUE C YMBINIJIEHHON BHHOW. Byab oHa mpemymbicioMm (3apaHee
00ymanHbIM) 00 addeKTUBHON (BHE3AMHO BO3HHKIIEH), MPSIMOW WM KOCBEHHOW OHAa
HalleJieHa Ha cooTBeTcTBywomuid ymepd. Cama mo cebe 0e3 Bpena BHHA HE MOMKET
OLICHUBAThCA Kak KpUMHHOOOpasyromuii snemeHT. Crates 25 YK PO uerko ¢ukcupyer
COJIep’)KaHHWE BHMHBI KaK HHTEJUIEKTYaJbHOE M 3MOLMOHAJIbHOE (BOJEBOE) OTHOLICHHE K
oOIeCTBEHHO oOmnacHbIM mociencTBusM. CoBeplleHHass MyCcTh C NPEIyMBICIOM Kpaxka
JIEIIeBON OPOIIKH y TIOTEPIIEBIIEH «HA MaMATh 00 aKTpUCe» Mallo3HAYUTEIbHA.

[lenb ¥ MOTHB TPECTYIUICHUS TAaKXKE OPUEHTHPOBAHbI Ha TNPHUYMHEHHE OOIIECTBEHHO
OTACHBIX MOCJEICTBUI TOrO0 WM HMHOIO KadyecTBa M KojuuecTBa. llenmb — mpexacraBieHue
CyObeKTa O >KEJaeMOM pe3ysbTaTe ero OOIIECTBEHHO OIAacHOro JAesHus. MoTuB —
noOy>KACHWE K COBEpLIeHHIO mnpecTymieHns. CTeneHb HU3MEHHOCTH MOTHBOB HE Bceria
NPOTOPIIMOHATBHA TSHKECTH yIlepOa, Ha MPUUMHEHUE KOTOPOro oHa o0y iuiia BUHOBHUKA. Kak
Obl HM ObUIa HU3MEHHA 3aBHCTh JIMIA K OOJee yIawIMBOMY COCEIy-CalOBOIY, €CIH OHa
peann3oBaiach B Kpake HECKOJIBKUX JTYKOBHI] TIOJBIIAHOB, TAKOE JESTHUE MaJIO3HAYUTEIHHO.

[Io 3akoHy [AMaNeKTUKA O B3aMMOCBS3M KadyecTBa U KOIWYECTBa MPEIMETOB
MaTepHalbHOTO MHpa BCE BBl OOLIECTBEHHO OINACHBIX MOCIEICTBHA H3MEPSEeMBbl, Kak
O0TMEYaJIOCh, KOJIMYECTBEHHO. B 3KOHOMUYECKHX MPECTYIUICHUSIX OHA UCYHUCIISIETCS B PYOIISX.
B npecTymieHusx npoTUB 340pOBbsi — MEPOM MOBPEKICHHUS TAKOBOI'O — JIETKOE, CpeaHEN
TSOKECTH U Tskkoe. CrlokHee, HO HEOOXOIMMO B IMOTPAHUYHBIX C MPOCTYNKAMH CIydasx
UCUHCTISTh BEIMYMHY NPUYMHEHHOTO WM BO3MOXKHOIO yiiep0a, Korja oOOIIECTBEHHO
OIacHbIE IIOCIEACTBHUA HOCAT HEMarepualbHbl Xapakrtep. HemarepuanbHblil, T.e.
He(U3UYECKUH U HEMMYIIECTBEHHbIN (3KOHOMMUYECKU) ymepO HOCHUT coLManbHbIN (MpaBa
rpak/iaH), oOIeOoNacHbINA, MPOTHBOTOCY IAPCTBEHHBIN, BOCHHO-CITY >KCOHBIN, MEXTYHAPOTHBIN
XapakTep B COOTBETCTBHUH C COJIEp)KaHUEM OOBEKTOB.

Tam, rae 3T TPECTYIUICHHUS OTHOCSATCS K KAaTerOPUM YMBIIUICHHBIX M HEOOJBIIOM
TSDKECTH, Ha TPAKTHKE MOXET BCTATh BONPOC O KBATU(PHKAIMKA UX KaK MaJO3HAYHTEIbHBIC
nesiaust. Hanmpumep, Bo BpeMst ipeBpIOOpHON kKamnaHuu B MockoBckyto ['opoackyto Jlymy B
HOosiOpe 2005 r. pykoBoautenu mapTuu «PoauHa» mpencTaBuiv Ha TENEBUICHUH CHOXKET,
KOTOPBbI MOXHO ObUIO KBaJM(UIMPOBATh KaK ACWCTBUS, HAIpaBICHHBIE HAa YHWKCHHE
JOCTOMHCTBA TpyNNbl JHUI] O MpU3HAaKaM HanuoHaimbHocTH (4.1 cT.282 VYK). Ha
TEJIEBU3MOHHOM DPOJIMKE H300paXaluCh CHUIAIIME B JCTCKOW IMECOYHHUIE JIOAH, CyAs IO
BHEITHOCTH KaBKas3Ilbl, Moenarolue ap0y3 u pazdpacbiBaroiiue BOKpyT ce0st apOy3HbIe KOPKU.
[Ipencenartens mapTuu BMECTE C €IUHOMBIIIJIEHHUKAMU TPO3HO ((IIOHAEXalu TYT BCSKHUE)
noTpeOoBaIn yopaTh rpsi3b U yOpaThes ¢ AETCKOM Tiomanku. [IpaBooxpaHuTenbHbIE OpPTraHbl

HEC HAIULIX B OTOM CJIydac COCTaBa IPECTYIUICHUA BBUAY MAJIO3HAYUTCIBHOCTU ACAHUS.



OTBeuany BHHOBHHKHM B TUCIHIUTMHAPHOM MOPSIKE: M30MpaTeiabHas KOMUCCHS JIMIIMIA UX
IpaBa yyacTBOBaTh B BbIOOpax B Mocropaymy.

B npyrom ciyuae BcTai BOIpoc O KBaTU(pUKALMK JEHCTBUIN IMLIa Kak OCKOPOJIEHUH 3a TO,
YTO OH Ha TpaMBaillHON OCTaHOBKE B I'. KazaHu nokasajn TaTapuHy CBEPHYTHIN B BUAE CBUHOIO
yXa Yrojl CBOEro HUIXKaka. 3a MaJlO3HAYMTEIbHOCTHIO JESIHUSI YTOJOBHOE €0 HE ObLIO
BO30YXICHO.

I'paxnanckuil konekc P® mpusHaeT MOpaiabHBIM BPEJOM IPUUYMHEHHE INCUXUYECKUX U
¢usuueckux crpagaHuii morepreBuieMy. CTpagaHusi U3MEPUMBI, UX BEIMYMHA 3aBHCUT OT
JUINTEIBHOCTU U CEPhE3HOCTH YHWKEHUI. 3aBHCAT OHU U OT NCHUXOJOTHYECKOW PaHUMOCTU
norepnesmero. OQHAKO CYMTATh PEHIAIOIIMMM IOKA3aTEsIMM CTPAJaHUsl «IIPHHIIECCH Ha
TOPOIINHE», T.e. CyOBEKTUBHOCTh BOCIPHATHS MOTEPIEBIINM KIEBEThl M OCKOpOJIeHus 0e3
OOBEKTHBHOTO KOMIIOHEHTa Henb3s. HapymwuTcs NpUHOMI paBeHCTBA CyOBEKTOB
MIPECTYIUICHUS U MTOTEPIIEBIINX MTEPE] 3aKOHOM.

bosee monpoOHbIE XapaKTEpPUCTUKM MOPAJIBHOMY BpeAy MpPEICTaBlIEHbl B 3apyO0eKHOM
rpakAaHCKOM 3akoHozarenbcTBe. Tak, YK Mekcuku omnpenenser MOpaibHBIA Bpell Kak
«BpEJ 4yBCTBaM, IPUBS3aHHOCTAM, YOCXKIECHUSIM, YECTH, BHEIIHEMY HPWIMYHIO, PEIyTalluH,
HETIPUKOCHOBEHHOCTH YaCTHOW JKM3HM, M300PaKCHUIO WM BHEIIHEMY BHIYy KOHKPETHOTO
muray. YK Oununmua: «MopanbHbli Bpel BKIOYaeT B ce0s (PU3WYECKUE CTpaJaHus,
OYLIEBHOE PACCTPOMCTBO, CTpaX, CEPbE3HYH0 TPEBOTY, 3aIITHAHHYIO PEIyTalUio, 3aJCThle
YyBCTBAa, MOPAJIbHBIH LIOK, OOLIIECTBEHHOE YHI)KEHHE M CXOKUE CTPAIaHH».

VYnaauHo pacmmdpoBaHHOE B IIMTHPOBAHHBIX HOPMax MOPAJIBHOTO Bpela MOXKET OBbITh
HCITOJIB30BAHO MPABOIIPUMEHEHUEM B IOPSAIKE CBOETO POAA «KOMIIAPATUBHOTO TOJIKOBAHUD).
Cronp oOcTOsITENBHAST 3aKOHOJATENIbHAS TPAaKTOBKAa MOPAJIBHOIO Bpela IO3BOJISIET Oosee
TOYHO  B3BEIIMBATh MOpAIbHBIM Bpel B  KJIeBeTe, OCKOpPOJEHHMH, HapyIIEHUH
HEIIPUKOCHOBEHHOCTH TalHBbI IIEPEIIUCKU U JIP.

I'enepanpHas npokyparypa P® He Hamuia coctaBa NMPEeCTYIUICHUS B JACHUCTBUIX JCIYyTaTOB
ot naptun «Eaunas Poccus» u «JIJITIP», KoTOpble yCTpOWIM MOTACOBKY B 3aJie 3aceIaHui
I'ocynapctBennoit Jlymbr P®. OueBugHO, MO MallO3HAYUTEIBHOCTH, MO0 B OTBETE Ha
3agBneHue aemnytara ¢ppakuun «Equnas Poccus» ['enepanbHas mpokyparypa npu3Haia IpaKy
JICITyTaTOB MEJIKHM XYJUTraHCTBOM. Ha IpOKypOpcKOM pelleHuH, HaBepHOE, HE MOorja He
CKa3aTbCs MEXKyHAPOIHAs NMPAKTUKA JCIyTATCKUX IMOTAaCOBOK B NapilaMeHTax mupa. [laxe B
CIIOKOWHOM M BbIAEpKAHHOM SIMOHMM, U OTHIOAb HE BCErna, KakK, HalpHUMeEp, B MapJIaMEHTE
I'py3un, He oOxomuTcst moauyac Oe3 HaHECeHUs Bpelna 370pOBbIO JemyTaTtoB. Eciu
HEOTBPAaTUMO IIPUBJIIEKATh K YIOJOBHOM OTBETCTBEHHOCTH JEpPYIIMXCA JEIyTaToB, TO

3aKOHOJIATEJIBHBIN MPOIECC B MUPE MOXKET PEaTbHO 3aTOPMO3UTHCH. . .



['enepasibHas npokypatypa P® oTBepriia Hamuume cocTaBa BO30YKIACHHUS HAIIMOHATBHON
Bpaxapl 1 HeHaBUCTHU (cT. 282 YK) B nmetictBusix aBTopoB m3gaHHou B 2001 1. kauru «Kuiryp
[ynbxan Apyx» (COKpallleHHOE H3JIaHUE WYAEWCKOro CBOJA 3aKOHOB, COCTABJICHHOTO Ha
ocHoBe TanMyna, 00s3aTETBPHOIO K HCIOJHEHHIO KaXKIBIM €BpeeM Mo ced jeHs). B
IPOCTPaHHOM oOpallieHuu K ['eHepanbHOMY IPOKYpopy psij AenyTaTtoB I'ocayMbl IpUBOAUIN
BBIIEP)KKH W3 KHHUTH, KOTOpBIE, JECWCTBUTEIbHO, MHA4Ye KakK BO30YKIEHHWE HEHAaBUCTU K
PYCCKMM Ha3BaThb TpYyAHO. JlemyTaToB mojAep:kKajid B CBOEM IHMCbME S ThIC. BEChbMa
yBakaeMbIX rpaxnaas Poccun.

Ecte mu 3meck cocraB mpectyruieHus mo cT. 282 VK, Bkimoyas KBaTu(UKALUIO 110
COBOKYITHOCTH IPECTYIUIEHHI, Y aBTOPOB Ha3BaHHOIO Ipou3BeneHudA? JloctaTouHa nu s
YTOJIOBHON  OTBETCTBEHHOCTH  CTEMEHb  OOIIECTBEHHOW  OMACHOCTH  COLIMAJIbHO-
ncuxojoruueckoro Bpena? Kak u3mepuTh MopalbHBIA yHIepOd CaMOCO3HAHUIO PYCCKOTO
HapoJa, UX YECTH, JOCTOMHCTBY, pemyTauuu? JlemyTaTel ¥ aBTOpbl MHCbMa CEPHE3HO
00€eCIOKOEHBI CUTYyallel C YTOJIOBHBIM OCY>KJIEHUEM PYCCKHX Ipa’kJaH 3a aHTHCEMUTU3M. B
1999r. mo ct.282 VK, BkmoYas KBaJM(PHUKALMIO IO COBOKYNHOCTH MPECTYIUICHHH,
OCYXKJICHO fBa yesoBeka, B 2000 r. — gecsith, B 2005 T. — COpOK™.

[epBoIii Bompoc: mopmagaer au GopMaiabHO Toj mHpu3Haku cT. 282 YK anTHpycckas
HaIpaBJICHHOCTh TAKOTO poja myonmkanuid? beim nmm ympicen yHHM3UTh pycckux? Bo
BCTYIUIEHUU K PYCCKOMY IE€pPEBOAY KHHUIHM aBTOp CAENIa]l NpHU3HaHUE, 4TO «PeqakiMOHHBII
coer KEPOOP (Konrpecc Espeiickux Penurunosusix Opranumszauuit u OObenauHeHHH B
Poccun) cuen nomyCTUMBIM OIyCTHTH B 3TOM IEPEBOJIE HEKOTOPBIE yKa3aHUs, OMEIICHNE
KOTOPBIX B HW3JaHWU HAa PYCCKOM s3bIKe ObLTO OBl BOCIPHHATO HaceneHueMm Poccuu, He
MPUJIEPKUBAIOIIMMCS Ny 1au3Ma, KaK HECIIPOBOILIMPOBAHHOE OCKOPOJICHHUE.

B0o3MOXHBIMH  OCHOBaHUSIMU HEBO30YXJCHHS YTOJOBHOTO Jeja MOrJIu Obl OBbITh
MaJIO3HAYUTEIBHOCTb NEesTHUS 1100 OTCYTCTBHE cocTaBa IPECTYIUICHUS.
[IpaBooxpaHuTeabHBIE OpraHbl OKa3aJUCh B  CBOCOOpPA3HOM COCTOSSHUM  KpaWHen
HeoOxoauMocT. Bo30ykaeHHe yroJoBHOTO Jeia TMOBJIEKIO Obl JalbHEHIIee pa3zKuraHue
HAI[MOHAJBHOW pO3HU. B CBA3M C OSTUM yroloBHOE Jelo He BO30YXIanoch IO
TPaJIULIMOHHOMY OCHOBaHHUIO «OTCYTCTBHME COCTaBa IpecTyluieHus». llpum sTom, kak yacto
ClIy4aeTcs, KaKoi 3JIEMEHT M MPU3HAK COCTaBa OTCYTCTBYET, HE PaCKPhIBAJIOCH.

B npectymienusix ¢ HemarepuasibHbM BpeaoM YK P® cruiomb U psAaoM yKa3bIBaeT Ha
NpUYMHEHHE «yliep0a» WIH «KPYyHHOro YyiepOa» uHTepecaM TrpaxkaaH, oOIIecTBa U
rocynapctsa. [IpaBonpumenuTens 00s3aH NMpH KBATU(UKALUN YCTAHOBUTh HAJIMYKME TAKOTO

yiiep6a, B TOM 4uciie He ObUI JIW OH Majio3HauuTenbHbIM. Hanmpumep, B cT. 140 roBopures,



YTO «HEMPABOMEPHBIM OTKa3 JOJDKHOCTHOTO JIMIIA B TIPEAOCTABICHUU COOpAaHHBIX B
YCTAHOBJICHHOM TMOPSAJIKE JOKYMEHTOB M MaTE€pUAJIOB, HEMOCPEACTBEHHO 3aTparvBarOIINX
npaBa ¥ cBOOOBI TpaXkJIaHWHA, JTUOO0 MPeOCTaBICHIE TPAXKIaHUHY HETIOTHON WIIH 3aBEJJOMO
JIOKHOW MH(OPMAINK, €CITU ITU JCSHU MPUYUHWIA Bpe] MpaBaM U 3aKOHHBIM WHTEpecaM
rpaxkaan». BenmnunHa Takoro Bpena ompeneNseTcss 3HAYMMOCTBIO HApyUIEHHBIX TpaBa U
CBOOONBI  TpaXKJAaHWHA, JUIMTCIBHOCTHIO  HApPYIICHWH, HU3MEHHOCTHIO  MOTHBAIMH
YMHOBHMKOB, HE BBIIAIONIMX WM TOPMO3SIIMX BbIady TaKOH MH(POpMAIUH. Y MBIIIICHHBIM
71 OBLJIO 3aBOJIOKMYMBAHUE BBIIAYM JOKYMEHTOB, KaMy()IUpyoliee BEIMOTAaTEIbCTBO B3SITKU
U T.11.7 be3 ycTaHOBIICHUS HATWUYHS PeaqbHOro ymepda mpaBaM M CBOOOAAM TpaxaaH, IMPU
ATOM HEMaJIO3HAYMTEIBHOTO0, KBATH(HUKAIIHS COJISTHHOTO 10 CT. 140 nckimrovaercs.

Mano3HauuTeNbHOCTh IEIHUM OTCYTCTBYET, €CJIM OHU COBEPIIAIOTCS CUCTEMATUYECKH WIIH
COTPSIKEHBI CO CIIOCOOOM, TONAIAIONINM TI0]] MPU3HAKK MPECTYIUICHUIA TIEPBOi, TeM Ooliee
BTOpO kateropuu. Hampumep, snuaemust Kpax JioMa IBETHBIX MeTaioB B Poccuu oOpena
MacmTaObl TMOUTMHHOTO O€NICTBH. 3a TMEepBOE MECATUIIETHE POCCHICKOTO CyBEpEHUTETA
BBIBO3 TaKOro Jioma 3a rpaHuily Beipoc B 130 pa3. 3aHMMAIOTCS «JIOMOBBIMU Kpa)kKaMu» He
TOJIKO HEOONbIINE TPYMIBl CYOBEKTOB, HO W OPraHU30BAHHBIC MPECTYIHBIE TPYIIIHL,
yCTpouBIIIHE OM3HEC HA TakuX Kpaxkax. OHM noxumatot npoBoaa JIDI, mimTel ¢ maMITHUKOB
KYJIBTYPBI, JKEJI€3HOAOPOKHBIE PENbChl. XOTS B MPUEMHOM MYHKTE OJUH KHJIOTpaMM JioMa
[IBETHBIX METAUIOB CTOMT | momutap, W cama mo cebe ero Kpaxa MOXKET OKa3aThCs
MaJO3HAYUTENbHON, HO €clu OOECTOYEeHBl JKUIbE M TPOU3BOJICTBEHHBIE IOMEIICHUS,
COJIESIHHOE JIOJDKHO KBaTU(UIIMPOBATHCS KaK YMBIIIECHHOE MMOBPEKICHIE UMYIIECTBA. B 101
PAO «ED3C Poccun» BHOCUT 0K0Ji0 100 TBIC. HICKOB O BO3MEIICHUU MAaTEpUATIBLHOTO yIepoa.
Hymaercsi, 9TOo B TakKuX CiIydasx @paBuibHEE KBaIU(UIUPOBATH [ESIHHUS HE Kak
MaJ03HAYUTENIbHbIE U TPAXKIaHCKUE MpaBOHAPYLIEHUs, a KaK MPECTYIUIeHUs no cT. 164 nimn
167 YK P®.

Kak He TpyaHa oleHKa BEIWYUHBI OOIIECTBEHHO OMACHBIX WM AHTHCOLUAIBHBIX
MOCJIEACTBUM B BHJE COLMAIBHONO U  COIMAJIbHO-IICUXOJOTUYECKOTO Bpeda, s
KBaM(UKAUU OHA HEOOXO0IUMa.

[To pe3oHaHCHOMY NIy AUPEKTOP CeNbCKOM MIKOIBI A. [ToHOCOB OOBUHSIICS B HAPYIICHUU
ABTOPCKHX IpaB, MPUYMHUBIIEM KoMmaHuu Microsoft ymepo B 266 Toic. py06. OH, He 3Has
TOTO, TPHOOpEN I IIKOJIBI THUPATCKUE, HENMHWIICH3WOHHBIE KOMMBIOTEpHI. Jlemo Obuio
MPEKPaIIeHO 32 MaJIO3HAYUTEIbHOCTBIO JesdHus. Kommanus mummapaepa Ne 1 B smne
b. I'eiitca oTo3Basia CBOM INpeTeH3UH. J[€MCTBUTENBHO, OTHOCUTEIBHO MHOTOMUJUIHAPAHBIX

JIOXOJZI0B cOOCTBEHHHMKA 266 ThIC. py0. — Mano3zHaunTenbHbeld yiepd. Ognako YK POD B

255 Yro710BHBIH 3aKOH B MPAKTHKE paifoHHOro cyaa. M., 2007. C. 859.



. «B» 4.2 cT. 146 mpu3HaAeT HapylIeHHE aBTOPCKUX IpaB C yHIepOOM Ha CyMMY CBBIIIE
250 TBIC. pyO. IPECTYIUICHUEM CPEIHEN TSKECTH, HAKa3yeMbIM JIUIIICHUEM CBOOOIBI /10 5 JIeT.
[Tpu3HaBaTh MalO3HAYUTENBHBIM YIIEPO B JIaHHOM Jelie HE COOTBETCTBYET 3akoHY. Ckopee
MOKHO TOBOPHUTH, €CIH HCXoauTh U3 uHpopmammu B CMU, 00 OTCYTCTBHM BUHBI H,
CJIeIOBATENIbHO, COCTaBa MPECTYIUICHHUS.

[To npyromy neny 3a MOUIEHHMYECTBO Ha YEThIpE Mecsiia JUIIEHUs CBOOOAbI B KOJOHUHU-
noceneHNuN ObUT OCYXXKIEeH YyposkeHel] benopyccuu, mpuexaBmmii B MOCKBY B TMOHCKax
paboTel, B 3TOM eMy oberman nmoMoub Apyr. OHAKO HA YCIOBJICHHYIO BCTpeUy B CyIu-Oape
TOT HE TIPUIIEI, U B OKUJAHUU JAPYTa, HAJESICh, YTO TOT OIUIATUT CYET 3a €1y, MOJACYAUMbBIN
chen u Bemui Ha 1453 py6Oust. Cyn He mpu3HAT MallO3HAYUTEIBHOCTH, XOTS, €CIIM UCXOAUTh
U3 OTHOCUTENBHOTO K J0XOJaM cylHu-0apa, HaBepHOe, cyMma yiiepba wmoria Obl
OIICHUBATHCS KaK HE3HAUUTEIbHAS JIJIs1 COOCTBEHHHKA.

O6a mpumepa CBUACTENbCTBYIOT, UTO TOHUMAaHNE MAJIO3HAYUTEILHOCTH Y Cy€H JTOBOJIBHO
pacTsbkumoe. Heine, korna B Poccun OecniperieIeHTHO MaTepualibHOE paccioeHue oOuecTna,
MaJIO3HAYUTENbHOCTh CIPABEVIUBO OMPEIENATh HE TOJIBKO B aOCOMIOTHBIX IU(pax, Kak B
CCCP mpu rocynapcTBEHHONH COOCTBEHHOCTH, HO U B OTHOCHTENIBHBIX, MPUMEHHUTEIHHO K
JIOXO0JIaM Pa3HBIX COOCTBEHHHMKOB. Bo BCSKOM ciydae JmmieHwe cBOOOABI 3a 1452 pyo0.
npeacTaBisieTcs HenpaBocyaHbIM. Ecth Benp 1 KoAIl ¢ aaMuHHUCTpaTUBHBIMU HAaKa3aHUSIMU

3a MeJKOe XUIlleHue. J[pyroe nemno Kpaxka Takoil CyMMBbl y HE3JIUTHOTO IEHCHOHEPA.

I/ITaK, MOXXHO CACJIaTh BBIBO/JBbI:

1. Ipu xBanupuKaMM MaJO3HAYUTENbHBIX JESHUH CJIEeIyeT Y4YUThIBaTb, YTO OHHU
IpaHUYaT TOJIBKO C YMBIIIJICHHBIMU PECTYIUICHUSIMU HEOOIbIION TSHKECTH;

2. Mano3HauuTeabHbIe NessHIs (popMabHO (BHEIIHE) TOIDKHBI OBITH MpexycMoTpeHsl YK;

3. KBanudukauus nesdHus Kak MaJO3HAUYUTENIBHOE MpPEANoiaraeT OTCYTCTBUE B HEM
OOIIECTBEHHO OMNACHBIX IMOCIEACTBUI B BUJE peaibHO NPUYMHEHHOIO yiiepOa MM Yrpo3bl
€ro IpUYNHEHMS;

4. TlpsMoil KOHKPETH3UPOBAHHBIM yMBICENT BCErna [OJDKeH OBITh HampaBlieH Ha
COBEpILEHNE HUMEHHO MaJIO3HAYUTEIBHOIO IESHUS;

5. B caywasx ¢akTuueckoil ommMOKM BUHOBHHKA €ro JEWCTBUS KBATU(PHULUUPYIOTCS Kak
NOKYIIEHHE Ha TO MpecTyIUIEeHHE, KOTOpPOE€ OH 3aMBICIMI COBEPUIMTh, a (HAKTUUYECKU
NPUYMHEHHBIA TPU 3TOM HEOOJBIIOW ymepOd B KBaJH(HUKAIMKA HE y4YacTBYET, HO MOXKET
CIIy’KUTb OCHOBAHHUEM JIs FPAaXKAAHCKOTO HCKa;

6. Omnpenenenue pasMmepa ymiepOa  00s3aTeTbHO B CIyYasX  BO3MOXXHOU
MaJIO3HAYUTENIBbHOCTH YlIepOa NPUMEHUTENPHO KO BCEM YMBIIUIEHHBIM IPECTYIICHUIM

HEOOJIBIION TAKECTH,



7. Kpurepusmu u3MepeHHs: OOIICCTBEHHO OIACHBIX  TOCIEACTBUHA B  BHJIE
HEMaTepUalIbHOIO, T.€. HE (U3MUECKOr0 M HE DKOHOMHUYECKOro yuiep0a, BBICTYHAIOT
KPUMHHOOOpa3yIOlie MPU3HAKK U COJIepKaHne 00BEKTOB MOCATATENBCTB;

8. Ilo cBoeil mpaBoBOM NpHUPOAEC MaTO3HAUYMUTENIbHBIE JESIHUS CYTh HPOCTYNKH —

HCMPECTYIMHBIC MPABOHAPYIICHHUA U aMOPAJIBHBIC IPOABJICHHA.

§ 2. Kpanuukanus npecrynieHnid, rpaHu4anux

C AAIMUHUCTPATUBHBIMU NPOCTYNIKAMMU

HauOonee nmpotskenHoi siBisiercs rpanuna mexay YK u KoAlIl. B cBs3u ¢ atum npu
BbIOOpE HOPMBI [T KBATM(DUKALMHU MIPECTYIIICHUH HEOONBIION TSXKECTH HEPEIKO BO3HUKAET
HEOOXOJUMOCTh pa3rpaHUYEHUs] YrOJIOBHOIO M aJMMHUCTPATUBHOIO IMPaBOHAPYIICHUH.
Cemnaamarpto rmaBamMu  OcoOeHHoit dactu Komekca P® 00 amMUHHCTpATHBHBIX
MPaBOHAPYLICHHUIX 0XapaKTEPU30BaHbI TE )K€ MHTEPECHI IMYHOCTH, OOIIECTBA U TOCYJapCTBa,
yto 1 YK P®. UckimtoueHne coCTaBiIsIOT Takue OOBEKTHI, KaK KU3Hb U 3JI0POBbE YEIIOBEKA
(10 HEOCTOPOXKHOTO MPUUMHEHUS JIETKOTrO Bpea 3/10pOBbI0), OCHOBBI KOHCTUTYIHOHHOTO
CTPOs1, MEKYHAPOIHO-IIPABOBBIE HHTEPECHI.

[[Inpokast OPUCAUKIMS MHPOBOTO CYJld, COCTaBISAIOIIASl BCE BHJbI NPABOHAPYIICHUM:
IpPECTyNHbIE, HaKa3zyeMmble JO0 TpeX JIeT JHIIEHUS CBOOOJbI, AJIMHUHUCTPATHBHBIE,
JUCLUIIIIMHAPHBIE, I'Pa’KIaHCKO-IIPaBOBBIE, o0ecrneynBaroT poeCCHOHATBHYIO

256
. ComocraBisgeMbIe

KOMIETEHTHOCTh B pa3rpaHUYEHUHU CMEXHBIX MPaBOHAPYLICHUI
MPECTYIUICHHUS, KaK MPaBUJIO, OTHOCATCS K KaTETOPUHU MPECTYIUICHUH HEOONbIION TSKECTH.
Xots YIIK P® pomyckaeT paccMOTPEHHME MHUPOBBIM CYIb€d M A€l O MPECTYIUIEHUSX C
CaHKIMEW 10 Tpex JeT IUIIEHUs CBOOOIBI, T.€. O NPECTYIUICHUSX CpEIHEH TSHKECTH,
KBaJIM(UKALMs MPABOHAPYLIEHU B OJTHOM IMPOW3BOJCTBE MHPOBOTO CyJIbU BO3MOKHA, KaK
npencTaBisieTcs, 6e3 0coObIX TPYAHOCTEH, CBS3aHHBIX, B YACTHOCTH C MpOoOJIeMOil 3ampera
IIOBOPOTA K Xy/IIEMY.

[Tepedens nen o mpectymieHusx npeaycmorpen 4. 1 cr. 31 VIIK, Bkirowaer aena o Takux
pacrpoCTpaHEHHBIX TMPECTYIUICHUSIX, KaK Kpaka 0e3 KBaau(UIHMPYIOUUX MPU3HAKOB (4. 1

ct. 158 VYK) (o yrojoBHOW CTaTUCTHKE IIOJOBMHA BCEX 3apErUCTPUPOBAHHBIX

NPECTYIUICHUH — Kpaka), HE3aKOHHOE MpPHOOpEeTeHHEe WM XpaHeHHe Oe3 Ienu cObIiTa

236 Cm. moapoGuee: CoOTHONIEHHE TIPECTYIUICHHH M MHBIX TIPABOHAPYIIEHHi: COBPEMEHHbIE MPOGIIEMBI //
Matepuansr IV MexayHapoqHOH — HAy9HO-TIPAKTHYECKOH  KOH(EpPEHIMH, TOCBSIMEHHOH 250-TmeTHto
MocCKOBCKOTO rocyaapcTBeHHOro yHuBepcutTera mMeHn M.B. JlomoHOCOBa, cocTosBIIEHCS Ha IOPUANYECKOM
taxynprere MI'Y um. M.B. JlomonocoBa 27-28 mas 2004. M., 2004; YT0onOBHBIH 3aKOH B IIPAKTHKE MHPOBOTO

cymsu. M., 2005.



HapKOTUKOB (4. 1 cT. 228 YK), ockop6nienue (ct. 130) u kiesera (ct. 129 VK).

ComnocraBinenue HopM YK u KoAIl mnokaspiBaeT, 4TO B Ciy4dasxX HACHTUYHOCTH
OXpaHsIeMbIX HHTEPECOB U (pOPM BHHBI — HIKOHOMHUUYECKUX, SKOJOTHUECKHX, YIIPABICHUECKUX
U Tp., pa3audre MEXIy YTroJIOBHO UM aMUHUCTPATHUBHO HAKA3yE€MbIMU JESHUSAMH MPOXOIUT,
[JIaBHBIM 00pa3oM, 10 cmeneHu anmucoyuaibhocmuy. B MpecTyIieHusX OHa BCETa BbILIE U
UMEHYyeTCs OOIEeCTBEHHOW OMacHOCThi0. B aAMMHHUCTPATUBHBIX MpPaBOHAPYHICHUIX
AHTHUCOILMATBHOCT, TEPMHHOJIOTHYECKH B 3akoHe He obOo3HaueHa. Crates 2.1 KoAll
aIMUHUCTPATUBHBIM TPABOHAPYIIEHUEM MPU3HAET «IPOTHUBONPABHOE, BUHOBHOE JIEUCTBHUE
(Oe3mericTBUE) (PU3UIECKOTO WIIM FOPHIUYECKOrO JIUIA, 3a KOoTopoe HactosmmM Komaexkcom
WM 3akoHaMu  cyObekToB  Poccmiickoir = ®emepanmu 00  aIMHHHCTPATHBHBIX
MPaBOHAPYIICHHUSIX YCTAHOBJICHA aIMUHUCTPATHUBHAS OTBETCTBEHHOCTHY.

Hekoropele mnpeacraBureny aJIMHHHACTPATHUBHOM IIPAaBOBOM HAyKU COXKAJICKOT, YTO
aJIMAHUCTPATHBHBIC TPABOHAPYIICHUS 3aKOHOM HE XapaKTepU3YIOTCS KaK OOIIECTBEHHO
onacHsle. Tak, aBTopbl KoMMeHTapusi K KoAIl nuiyT: «K coxkanenuro, Kak 1 B IPeIbIIYILIEM,
Tak U B HOBoM KOAII 3akoHomaTens He yKkazajdl Ha TakoW IOPHIUYECKUN TPU3HAK
NPaBOHAPYIICHHS, KaK OOIIECTBEHHAs OMACHOCTh. AJIMUHUCTPATHBHOE IPAaBOHAPYIIICHUE,
SBIISSICH TIPOTHBOIPABHBIM JIETHUEM, YK€ COACPKHUT B ce0e MpU3HAKH OOIIECTBEHHOU
ormacHocTH. Kpome TOro, mnpeacraBisieTcs, 4YTO JTOT TNPU3HAK TMPHUCYI] HE TOJBKO
npectymieHussM (cT. 14 YK 3akperisier naHHBIA TMPHU3HAK), KaK YTBEPKIAIOT HEKOTOPHIE
y4eHble aJMUHUCTPATHUBHUCTHI, HO U aIMHUHHUCTPATUBHBIM MPABOHAPYIICHUSIM, TaK KaK OOBEKT
MOCATATENbCTBA Y HUX YacTO COBIAJAET, CTEMEHb OOIIECTBEHHOW OMACHOCTH BO MHOTHX
CITy9asix SIBISIETCS KPUTEPHEM PasrpaHUUCHIS IPABOHAPYIICHHI OT IPECTYIUICHHI» .

ApPryMeHTbl TIpPEICTABISIIOTCS HEYOeIUTENbHBIMH, a COXaJlEHUE —  HAaNpacHbBIM.
[TpoTuBOMpPAaBHOCTh ACSIHUM HE COMAEPKUT MPHU3HAKOB OOIIECTBEHHOW OMACHOCTH.
[IpoTHBONPaBHOCTE — WX IOPUAUYECKOE CBOWCTBO, OOIIECTBEHHAas OMAacCHOCTh —
couvanbHoe  (MaTepuanbHoe). IIpecTymiueHuss OT  HPOCTYNKOB, B  HUX  4YHCIE
aIMUHHUCTPATUBHBIX, OTJIMYAIOTCS HE TOJBKO CTENEHbIO AHTHUCOLUMAIBHOCTH, HO U
xapaktepoM TakoBoil. [Ipu coBmameHnu 0ObEKTOB OXpaHbl (COOCTBEHHOCTH, OOIIECTBEHHOTO
nopsiika, OSKOJOTUM U T.I.) KPUMHUHAJIbHAasg  AHTUCOLMAIBHOCTh  HAWBBICIIAS, U
3aKOHO/IaTeNIbHO 0003HAaYE€HA TEPMUHOM «OOIIIECTBEHHAs! OTTACHOCTH.

J171s1 Bp€AOHOCHOCTH MPOCTYIKOB MOKHO OBbLTO OBl 3aKOHOAATENIO MPEIOKUTH TEPMUHBI
«aHTUCOIMANILHBIE», «acolMallbHble» U T.I. Ho 3akoHOmaTenh, OYEBUAHO, HE PEUIMIICS Ha

TaKy0 CYIIHOCTHYI HOBALMIO U OCTaBWJI COLUATIbHYIO XapaKTEPUCTUKY aJMUHUCTPATUBHOIO

27 Kommenrapuii x Konekcy Poccuiickoii ®eiepauu 06 aJMHHHCTPATHBHEIX MPaBOHAPYIIEHHAX. M.,

2002. C. 123-124 (aBTrop xommeHTapus k 1I1. 21 U.b. Ky3pmudena).



IpaBOHApYyLIEHUs] 3a CKOOKamMu ero oOmiero nNoHATHA. B 1eHCTBUTENBHOCTH Ha
aHTUCOLMATBHOCTh aJMMHUCTPATUBHBIX MPOCTYIKOB YKa3bIBAalOT HOPMbI O ()opMax BUHBI, O
MaJIO3HAYUTEIBHOCTH  IPOCTYNIKOB — TEPMUH  «HApylIEHHWE» T€X WIM  HUHBIX
MPaBOOTHOIICHHUH BO Bcex cTaThsix Ocobennoit yactu KoAIl. B HEKOTOphIX HOpMax MpSMO
IpEeIyCMOTPEHO NpuuuHeHue Bpena. B cr. 2.2. «Dopmbl BUHBI), K NpUMEpPY, NpSIMOH U
KOCBEHHBI yMmbIcen (4. 1) chopmynupoBan kak B YK B Bume co3HaHWs, TpEABUACHUS,
JKEJIaHus,  JONYyIIEHHs  «BpedHbIX  nociuenactsui».  Crareg 2.9  rmacut: «llpnm
MaJIO3HAaYUTEIBHOCTH COBEPIIEHHOTO aJMUHUCTPATUBHOIO NPAaBOHAPYIIECHUS CYJbs, OpPIaH,
JNOJUKHOCTHOE — JIMIIO,  YIOJHOMOYEHHbIE  pemarb Jena o0  aAMMHHUCTPAaTHUBHOM
IPaBOHAPYUIEHUH, MOIYyT OCBOOOXJaTh JIMIO, COBEPLIMBIIEE aJMUHHCTPATUBHOE
IIPABOHAPYLICHHE, OT AJMUHUCTPATUBHOM OTBETCTBEHHOCTH W OTPAaHUYUTHCS YCTHBIM
3ameyanuem». Cratbs 4.7 mpeaycMaTpuBaeT BO3MEIEHHE MMYIIECTBEHHOro yiepba u
MOpaJIbHOIO BpEJa, MPUUYUHEHHBIX aIMUHUCTPATUBHBIMHU IPABOHAPYLICHUSIMH, O JIETKOM
BpeEJIe 30POBbIO BCIIEICTBUE HAPYIIECHUS JOPOKHBIX MPaBui roBopAT cT. 12.24 u 12.30.

B otnensubix ciydasx KoAll BBOOUT B cocTaBbl afMUHHCTPAaTUBHBIX NPaBOHAPYILIEHUN
dakTHUeCKH KpPUMHUHOOOpa3ymollue TNpPU3HAKM, YTO, KOHEYHO, HapyllaeT MpaBuiia
KBaJTM(HUKAMKA TPECTYNHBIX W aJIMHUHHCTPATUBHBIX IpaBoHapymeHui. Tak, B cT. 5.40
IIPEyCMOTPEHO aJIMHUHUCTPATUBHOE HAKA3aHUE 3a NPUHYKICHUE K Y4YacTHIO M OTKa3zy B
3a0acTOBKE IIyT€M HACWJIMs, YIrpo3bl HAacCWIUs WIM C MHCHOJIb30BAHUEM 3aBHCHUMOIO
NIOJIOKEHUsT NMpUHYXkAaeMmoro. Ilo creneHn aHTHCOLMANBHOCTH TaKOM MPOCTYIIOK SIBIISETCS
NPECTYIUIEHHEM U TOTOMY MecTo 3Toi HopMbl B YK. VMMeHHO Tak pa3MexeBbIBAIOTCS
aJMMHHUCTPATUBHbIE W TMPECTYIIHbIE HApYLIEHUs MOpSAJKAa OpraHU3alud U IPOBEICHUS
MUTHHIOB U coOpaHuil. BocnpensTcTBoBaHME IPOBEACHUIO COOpaHMs, MUTHHIA,
JEMOHCTpALMY, IIECTBUS, NMUKETHUPOBAHUS WM yYacTUIO B HHMX IPECTYNIHO KaK pa3 IO
IpU3HaKaM IPUMEHEHUS! HaCWINs WIM yrpo3sl ero npuMeHeHus (ct. 149 YK).

OtHocutenbHO HeOonbiioe KoiauuecTBO HOopM KoAIl wuckirodyaer HEOOXOAMMOCTh B
pasmexxeBaHun ¢ HopmMamMu YK BBHIy TOro, 4TO OHM IO CYTH CBOE€H HE MOTYT 00OpecTH
KpUMUHAIBHON omacHocTu. Hampumep, 0e30uneTHsli mpoesn B TpaHcmopTe (cT. 11.18).
Hapymenue >xe mpaBuil MpoBo3a pydyHOW Kiaau rpys3obaraxa 6e3 Omnera (ct. 11.19) yxe
TpebyeT pasrpannueHus OT koHTpabauawel (cT. 188 VYK). Ilpoxomutr oHO mo mpeameram
IepeBO3KH, O0bEMYy, MOAJIOTY, OOMaHHOMY COKPBITHIO MEPEBO3UMBIX IPEAMETOB.
Kpumunoo6pa3zyromue npuzHaku nojapobHo omnucansl B cT. 188 YK. IloaBwxkHa nuib
IUIAaHKa CTOMMOCTHOTO BBIPQXKEHMsI IMEPEMEIIAEMbIX MpPEeAMETOB U BamtoThl. OHa
KOHKpeTH3upoBaHa B TamokeHHOM Kojekce P®D, urto 6e3 ocoboro Tpyia MOKET yCTaHOBUTh

MIPABONPUMEHUTENb, TOKTPUHAIBHBIA U UHOU TOJIKOBATENb.



I[Ipu BBIOOpEe HOpMBI a1  KBaIM(UKALIMM  TNPECTYIJICHUM, TIpaHUYaIlUX C
aJMUHHUCTPATUBHBIMU MPOCTYIKaMH, COOIIOAAeTCA MPaBUIO M30paHUsi HOPM (erepaibHOTO
3akoHonarenscTBa. Ilo Konctutynmum P® anMuHHCTpaTHBHOE HOPMOTBOPYECTBO, Kak
U3BECTHO, COCTAaBJIACT IOPUCIUKUUIO (enepanbHbIX U PETHOHAIBHBIX  (CyOBEKTOB
®deneparnyn) BIacTei.

CpaBuutenbHbiii aHanmu3 HopM YK u  KoAIl mnoxaseBaer, uro no 90% HopMm
pasrpaHUYMBaeTCs MO yIiepOy, ero HaJM4YUIO0 WIM BETUYMHE. YJauHa KOHCTPYKLHUS CTaTel
KoAlIl, rne cnenana oroBopka, «eCiaM 3TH JEHUCTBHS HE COAEP)KAT YroJOBHO HAKa3yeMOro
nestaus». Takast oroBopka ectb B cTaThsix KoAll o Hapymiennn u3bupatensHOro mpasa (CM.,
Hanpumep, cT. 15-16 — moxnkyn wuzbupareneir, ct.5.18, 5.20 u np.) KommuecTtBo Takmx
OTOBOPOK  11e1eco00pa3Ho OblI0 Obl MHOTOKPAaTHO YBEJIWYHTh, YTO AaKIEHTUPOBAIO ObI
BHHMaHHE MPAaBOIPUMEHHTEISI Ha HEOOXOAUMOCTh MPABMIIBHOTO pasMexkeBaHus crateil YK u
KoAIl 1 TeM caMbIM CHH3HUTB KOJIHYECTBO KBATH(UKAIIMOHHBIX OIIHOOK.

[ToyuutensHa B 3TOM oOTHOmieHMH uctopusi HopMmbl KoAIl o menkom xwumieHuu. B
NEepBOHAYAJILHOM pefakluu cT. 7.27 onpenesnsiia MEJIKOoe XUIIeHUE KaK He MPEBhIIAoNIee Mo
CTOMMOCTH MOXMILEHHOT0 OJHOTO MMUHMMAJIBHOIO pa3Mepa OIUIaThl TPYJd, YCTaHOBJIEHHOIO
3akoHoAarenscTBOM Poccuiickoit ®enepanuu. OTO OpUMep TUNMHYHOW 3aKOHOAATEIbHOU
OImMOKH, KOTOpasi ¢ HEM30SKHOCTHIO BJICK/IA KBATH(UKAIIMOHHBIE OMMUOKHA Ha mpakThke. K
IpUMEpPY, KapMaHHbIE KPAaKH, BCETJa COBEPIIAEMBIE C HEKOHKPETU3UPOBAHHBIM YMBICIIOM,
JTAJIEKO HE BCerja MpeBblaroT pasmepsl oqHoro MPOT. Mununelickue npaBonpuMEHUTENN
OBICTPO HCTOJIKOBAJIM Ha3BaHHYyIO cTartbio KoAIl kak ocHOoBaHHMe Isi HEBO30YKICHHUS
YTOJIOBHOTO Ji€Jla IO KapMaHHBIM KpakaM, KOTJa CTOMMOCTb IOXMILIEHHOTO HE JOCTUralla
omHoro MPOT. bonpmiero «mogapka» npo(EecCHOHATBHON MPECTYIMHOCTH  TPYIHO
MIPEICTABUTD.

Ha HayuHO-IpakTHYeCKMX KOH(MEpPEHUUSX W B JKYypHAJIBHBIX CTaThsX MpenojaBaTeiu
kKadeap  YroJOBHOTO TMpaBa  BY30B  €IWHOAYIIHO  KPUTUKOBAIA  KOHCTPYKIIHIO
aIMUHUCTPATUBHO HAaKa3yeMOI'0 MEJIKOro XuiueHus. Hano ornate HOMKHOE 3aKOHOAATEINIO:
HopMma Oblna onepaTuBHO u3MeHeHa @3 ot 31 okrsabps 2002 r. Ne 133-@3. Teneps oHa
BBITJISANT Tak: «MenKoe XUIEHNEe UMYLIECTBA ITyTEM Kpa)KH, MOILIEHHUYECTBA, IIPUCBOCHUS
WIM pacTpaThl NpPU OTCYTCTBUU NPU3HAKOB MPECTYIJICHUM, MPEIyCMOTPEHHBIX YacTIMU
BTOPOM, TpEThEW M ueTBepTOu CT. 158, yacTsimMu BTOpO U TpeTbeit cT. 159 u yactamu BTOpoi
u Tpethelt cT. 160 YronosHoro kogekca Poccuiickoit denepanun». B oTHOMIEHUN BEIMUNHBI

yiep6a oCTaBIeH MPEeXHHUI pa3mep He Gonee ogroro MPOT (mpuMeuanue x ct. 7.27)°,

5% TIpasurenscto P® B aBrycre 2006 T. BHECIIO NPEIIOKEHHE O 3aMeHe Hcuucienus mrpapos 8 MPOT Ha

a0COITIOTHBIN pazMep B pyOIsxX.



V3MeHeHnss HOPMBI O MEITKOM XHUIIEHUH TTO3BOJISIIOT COPMYIIHPOBATH Pa3rPaHUIUTEIHHO-
KBaJIM(PHUKALMOHHOE NPABHJIO: IIPU BCEM 3HAUEHHUHM yIepOa, MaKCUMaJIbHbIE Pa3Mep KOTOPOTro
KeNaTeIbHO 3aKOHOJATeNbHO (PUKCHpPOBAaTh, BO BHHMMAaHUE IPUHUMAIOTCA U OCTaJbHbIE
KPUMHUHOOOpa3yomue MpU3HAKK MpecTyIuleHui. VX Hanuuue UCKIIoYaeT KBaIM(UKALUIO
COJICSTHHOTO KaK aIMUHHCTPATUBHBIN IPOCTYTIOK.

Yro kacaeTcs pazmepa MEIKOT0 XHILEHHs, IPU OTCYTCTBUU B HEM KBATM(DULIUPYIOMIHUX
NPU3HAKOB KPakM, MOIIEHHUYECTBA, PUCBOEHUS NIPU KBAIU(UKALIUK JOKHO COOMI0AaThCs
NpaBUIO, KOTOpPOE BHIIE (OPMYIHUPOBANIOCH JUIS KBATU(PHUKAIMM MAJO3HAUYUTEILHOTO
JIeSTHAS: HEKOHKPETU3MPOBAHHBIA YMBICEN HE JOMYCKaeT KBATU(HUKAIMIO COJACSTHHOTO KaK
aJIMUHUCTPATUBHBINA IPOCTYIIOK.

HopMmbl, B KOTOpBIX pa3rpaHUYUTENbHBIM HPU3HAKOM OCTAETCS TOJNBKO YIIEpO, MOTYT
noTpe0oBaTh TOJIKOBAHUS BO M30eKaHHE KBATU(HUKAIMOHHBIX OMKOOK. DTO MOTpedyeTcs, K
npuMepy, Jienarh Torjaa, koraa pasMep ymep6a chopmynupoBan B YK oueHouHo, Hopma
OJIaHKETHA, WJIU €T0 Pa3Mephl 3aBbIIICHBI.

Tak, B ct1.7.3 KoAIl ycTaHOBIe€HO aJAMUHUCTPAaTHBHOE HaKa3aHHE 3a I10JIb30BAaHHUE
Hespamu 0e3 pasperieHust 1100 ¢ HapylIeHHeM JIMIEH3HOHHBIX TpeboBanmil. 1o cr. 255 YK
HaKa3yeMbl HapyIIEHUs IPaBUJ OXPaHbl U UCIOJIb30BAHUS HENP, €CIIM 3TU JAESHUS MOBIIECKIN
NPUYMHEHUE  3HAYMTENbHOrOo  ymiep6a. (OO0e HOpMBI  ONaHKETHBI, OTCBUIAIOT K
3aKOHOJATENbCTBY O HE/Ipax, «3HAaUUTENbHBIN ylep0» — olleHouHbIN npu3Hak. CienoBarens
u cyn He MoryT coriacHo YIIK HasHawaTe skcnepTu3y MO IOpPUIMYECKUM Borpocam. Mm
caMMM TI0 TIapamMeTpaM, KOTOpble YCTaHAaBIMBAeT 3aKOHOJATENIbCTBO O HEApax, a B
nepcrektuBe Kopekc o Heapax, NpeaCTOUT ONpPENeNsTh pa3Mepbl yiiepOa. AHaJOTHYHbBIE
pa3rpaHUYUTEIbHO-KBATU(DUKALMOHHBIE MPOOJIEeMbl  BO3HUKAIOT IIPU  COINOCTaBJIECHUHU
aJIMUHUCTPATUBHOIO MPOCTYTKa B BUJE CAMOBOJILHOTO 3aHSTHUS 3eMeIbHOro yyacTka (ct. 7.1
KoAIl) u mpectynHOro camMoynpaBcTBa, KOHCTUTYTUBHBIM IPU3HAKOM KOTOPOIO SBIISETCS
IPUYMHEHUE «CYILIECTBEHHOIO Bpena». «CylllecTBEHHBI Bpea», «3HAYUTEIbHBIA Bpem»
yCIOBHO oleHo4YHbIe mpu3Haku (cMm. Ti. III). OT mpaBUiIbHOTO WX HM3MEpPEHHUS 3aBUCHUT
pelleHHe caMOro TJIaBHOTO KBaJIM(PHUKAIMOHHOTO BOINPOCA: COJIEPKUT COAESIHHOE COCTaB
NPECTYIUICHUS MU HET.

C TOuKM 3peHHs 3aKOHOJATEIbHOM TEXHUKM MHOTO3HAYHOCTH (IOJMCEMUYHOCTH), T.€.
0003HaYeHNE 10 CYIIECTBY MJECHTHYHBIX NOHSATUH M SBIEHUM Pa3HbIMU TEPMUHAMHU KpaiiHe
HeraTuBHA. B CBsI3M ¢ 3TUM HE CTOUT CIOBECHBIM 3aKOHOJATEIbHBIM MOIPEIIHOCTSM MPUIaBaTh
OOnplllee 3HaUCHHE, YE€M OHHM 3TOTrO 3achykuBaioT. OTHAKO TpaaWIMOHHAS Kamy(IsDKHAs
¢paza TonKOBaTENEW «BCE 3aBHCUT OT KOHKPETHBIX OOCTOSTEIBCTB J€7Ia» MAJIONPOAYKTHBHA

JUIS IPAaBUIIBHOM pa3rpaHUYUTEIbHON KBANM(UKALUY PECTYIUICHUH U POCTYTIKOB.



OmnpeneneHue 3HAYUTENBHOCTH yliepOa, Kak OTMEYalloch, HaJ0 HauuMHATh C OOBEKTa
MOCSTaTeNIbCTBA. 3HAYUTENBHOCTh yliepOa, MOHATHO, OyAeT pa3HOoW yke Mo TOMY, KOMY U
4YyeMy OH MPUYMHEH — TpaKIaHWHY, OOLIECTBY MM rocyaapcTBy. OrnenuBas cdepy,
HalpuMep 3eMJICTIONb30BaHus, KOTOpOM HaHeciau yuiepd, KBaIM(UKAIMOHHO 3HAYUMO
YCTaHOBJICHHE, YTO 3€MJISl NMPUHAAJICKUT 3aMOBEJIHMKAM WM 3aKa3HUKaM, BOJOOXPaHHBIM
30HaM, HaXOJAIIAsCS B 30HE HKOJIOTUYECKOTO OEICTBUS WM YPE3BBIYANHON SKOIOTHUECKON
cutyauuu. Bce 3T0 kBanmuduuupyromme MNpU3HAKKM HMMEHHO MpecTymieHuil (cr. 250 —
3arpsi3HEHUE BOJ U T.1., CT. 254 — 1opya 3eMJIn).

KakoBa nomxHa ObITh, K HpuUMepy, KBadu(puUKalus AEUCTBUA COOCTBEHHUKOB JOMOB
nepeBHu  «lIsaTHULI@», TOCTPOEHHBIX B BOJOOXpPaHHOW 30He McTpuHCKOro pailoHa
MockoBckoit obmactu. Cya TepBOM HMHCTAaHIIMM TPHU3HAT WX  HEMPaBOMEPHBIMU
QIMUHUCTPATUBHBIMU U TPAXKJIAHCKUMHU MPABOHAPYIICHUSIMU U CAHKIMOHUPOBAJI MX CHOC.
Pemenne 100OpOBOJABHO MCHOMHWI JIMIIb OJWUH JAoMoBiajenen. OcTallbHblE KUTENN
KOTTEIKE OKa3aliu CONPOTUBJICHHE CYyACOHBIM HMCIIOJHUTENSIM M Ha CBOU YYaCTKH UX HE
JOMYCTHIIN. Bynbao3epbl, MpUOBIBIINE sl MPUHYIUTEIBHOTO CHOCA, JIOMOBIAJENblIaMU
0Ka3aJIMCh 3a0JJ0KUPOBAHHBIMHU.

KBanudunupoBaTh naHHbIE ACUCTBUS KUTENICH JEPEBHU KaK CaMOYNpPaBCTBO 1o cT. 330
VYK kak OyATO HE MO3BOJISIET OTCYTCTBUE KPUMHHOOOPA3yIOMIETO MPU3HAKA «CAMOBOJIBHOEY.
PaspemmrenbHble TOKYMEHTHI MTOJy4Y€HbI OT MECTHOM BIacTH U (GopmanbHO NpaBuibHble. Ho
UMEHHO (QOpMalbHO, T.€. BHEIIHE — MO moiamucsiM u mneyatsMm. ConaepikaTreiabHO OHU
He3aKOHHBL. K TOMy k€ HE MCKIIIOY€HAa YMHOBHUYbSI KOPPYNLUOHHOCTb, KOTOPYIO CIEAYET
OTJIENbHO paccienoBaTh. CaMOBOJIbHBIMY, T.€. BONPEKH YCTAaHOBJICHHOMY 3aKOHOM WJIM UHBIM
HOPMATHBHBIM aKTOM HOPSAJIKY, SBJIIOTCS COBEPILUECHHS JAEUCTBUM, IPABOMEPHOCTh KOTOPBIX
OCHapHuBaeTCsl OpraHu3alueldl WIA TPaXJIaHUHOM. B CBS3M € 3TUM NO JAAaHHOMY MpPU3HAKY
COCTaB CaMOyIIpaBCTBAa UMeeTcss. MUHUCTEPCTBO npupoasl PO ocnapuBaeTr nmpaBOMEpPHOCTh
3aCTPOEK B BOJJOOXPAHOM 30HE.

CylIeCTBEHHOCTh  BpEla  OMNPENENsAeTCs KOJIMYECTBOM HE3aKOHHBIX IIOCTPOEK B
BOJIOOXPAHHON 30HE, 00bEMOM CTOKOB (hekaluii W XMMHKAIUA B HEro B BOAY, KOTOpas
MOCTynaeT B  CTONHUIYy, MacmTabamMu TNpUOpPexHBIX  TeppuTopuii  peku  Hctpa,
OTPAaHUYMBAIONINX 30HY OTIbIXxa kuteneil MockBel U [TogMockoBbs. Takol Bpen sBiIgeTCS
cymecTBeHHbIM. OH TakXke HMMEEeTCs B CaMOYIPaBHBIX JEHCTBHSX «CaMOCTPOMILUKOBY»
(ct. 330). CocTaB HEHCIONHEHHs] PEUICHHUS CyAa M BOCIPEMATCTBOBAHWE WX HCIIOJHEHUIO
COJICPXKUTCS B IEUCTBUSAX PYKOBOAUTENEH opranu3anuuu 3actporiukoB (cT. 315 VK). Hacunue
B OTHOIIICHUHU TIPEJICTABUTENICH BIACTH Takxke HeocropuMo (cT. 318 VK).

Cyn momien mo MyTH BMEHEHHs JIMIIb TPaXKIAHCKOTO (HE3aKOHHOE CTPOUTENILCTBO) U



aJMMUHHUCTPATUBHOIO MPOCTYIIKOB, YTO HEBEpHO. [10 MeHbIlell Mepe CONEIHHOE 3aCTyKUBAET
KBATH(pUKAIMK TI0 TpeM Ha3BaHHBIM cTaThsiM YK. Ha mnpuBeneHHOM mnpumepe MOXKHO
NPOCIEIUTh KPUTEPUU ONpEIeNIeHUsT BENUYMHBI ymepba OT caMOympaBCTBa Kak
CYILIECTBEHHOT'O UJIM HECYIIECTBEHHOr0. B TaHHOM J1€/1€ OH MPUYMHEH.

PasrpannunTensHO-KBaTH(PUKAIIMOHHBIE TPOOJIEMBI HE PEIIAIOTCS MEXaHHUECKH JIaXe MPH
MpeeIbHO KOHKPETHOM 3aKOHOJATENBHOW OIlEHKE yInepOa Kak rpaHuilkl Mexay YK u
KoAIl. Tak, ®3 ot 8 nexabps 2003 r. Ne 162-®3 B YK Obl1M BHECEHBI CT. 285! «Henenesoe
pacxooBaHue GIOKETHBIX CPEICTB» U 285° «HeleneBoe pacxomoBaHUE rOCYIaPCTBEHHBIX
BHEOIO/KETHBIX (OHIOB». KpymHBIM pa3MepoM IO TEepBOH NMpH3HAHA CyMMa OFOKETHBIX
Cpe/ACTB, MpeBbImaromas 1,5 MitH py0., B 0c000 KPymHOM pa3mepe Mo BTOpOH — 7,5 MITH
py6. B cBoro ouepenp ct. 15.14 KoAll mpemycmarpuBaeT 3a HEIENEBOE HCIOIb30BaHUE
OIOJKETHBIX CpeICTB 0e3 yKka3zaHHs Ha ymepO aAMHUHUCTpaTHBHOE Hakazanue a0 50 MPOT
¢usnueckum smmaMm, g0 500 MPOT — ropuaudeckuMm JiMiiaM. YMECTEH BOIPOC O
KBaJIM(UKALIMY HELEJIEBOr0 HUCIOJIb30BaHUSl OIO/DKETHBIX CpPEACTB Ha CYMMY POBHO WIIU
6mu3ko K 1,5 mutH py6.? O4eBUAHO, YTO aHTUCOLMATBLHOCTh AIMUHUCTPATUBHBIX MIPOCTYIIKOB
HE MOXET BBUIMBATHCS B CTOJIb BHYIIUTENBHBIE CYMMBI yIIepba TOCyAapCTBEHHOMY
OIOIKETY.

Bo3smoxHble  KBaTM(pUKAMOHHBIE OHIMOKM  IMPOUCTEKAIOT U3  3aKOHOAATEIbHBIX
HenoctatkoB. CienoBaio ObI caenath OroBopky B YK, «eciu 3Tu ACHCTBUS HE COBEPIICHBI U3
KOPBICTHOW HJIM MHOW JMYHOW 3aMHTEPECOBAHHOCTH». KOpBICTH TpeBpamiaeTr HeleleBoe
UCIIOJIb30BaHUE OIOJUKETHBIX CPEACTB B XHUIIEHHE WM 3J0yNOTpeOsieHHE CIyXeOHBIM
MOJIO’)KEHHWEM 0e3 TNMPU3HAKOB XUIleHMs. MHasg JIu4Has 3aMHTEpPECOBAHHOCTb, K IPUMEPY,
Kapbepu3M, Y3KOBEJOMCTBEHHOCTh OOpa3yeT COCTaB 3JI0YyMOTPEOJICHUsI CIy>KeOHBIMHU
nonHoMouusiMu. He nckimoueHa kBanudukaius U Kak MpeBbIlIeHne BIacTi. B coBokynmHocTH
JAHHBIX NPECTYIUICHWH, KaKk MpaBWUJIO, HATUYECTBYET U CIykeOHbIi moxsor. Ecmm xe
HEIIEJIEBOE HCIOJb30BaHUE OIOKETHBIX CPEJICTB JOKHOCTHBIM JIMIIOM IOCJIEOBANIO B
COCTOSIHMH KpaiiHeW HeoO0X0oauMOocTH, TO oHO mpaBoMepHO (cT. 39 VK). B cr1. 15.14 KoAlIl B
CBOIO OYE€pellb CJEOBAJIO OTOBOPUTH, «ECIU OTH JEUCTBUS HE COJEp)KaT MPU3HAKOB
NPECTYyIUICHU». DTO HCKIIOUMIO OBl KBaTU(PUKAIUIO MHJUTHOHHBIX 3JI0YIOTpeOIeHUH
CITY>K€OHBIMH TIOJTHOMOYMSIMH, KaK HE TIPECTYIICHUE, a aIMUHUCTPATUBHBIN TIpocTynok. [1pu
OTCYTCTBUM  COCTOSIHMSI ~ KpaiiHeW  HeOoOXOIMMOCTH  HELENEeBOE  PacxXo/I0BaHUE
TOCYAapCTBEHHBIX OIO/DKETHBIX M BHEOIOKETHBIX CpPEACTB 0€3 NPHU3HAKOB XUIICHUS,
3NI0YMOTPEOJICHNsT  CIY)KECOHBIMH ~ TOJTHOMOYHMSMH M TIPEBHINICHHE WX,  MOXHO
KBaJTM(PHUIMPOBATh KaK JOJDKHOCTHAS XaJIATHOCTh WJIM CIy’)K€OHBIM MOJIUIOT, HO HE

aJIMUHHUCTPATUBHBIN POCTYIIOK.



[TomyTHO 3amMedy, 4YTO HU KpPHUMHHOJIOTMYECKUX, HHU IOPUIMYECKHX OCHOBAaHMM He
CYIIECTBOBAJIO JIJIsl YCTAHOBJICHHs CTOJIb BBICOKOTO pa3Mepa yiiepba B CT. 285 "' 285% VK.
KakoB BO3MO’KeH IpeaenbHblil yiiepO npy HEelleJIeBOM UCIOIb30BaHUN OIOPKETHBIX CPEICTB
no cr. 15.14 KoAII? Bomnpoc HempocToi. SICHO TOJIBKO, YTO OH HE MOXET HCUHCIATHCS
MIWUIHOHaMH pyOnei. Menkoe XwuiieHne HCXoauT u3 pasmepa omnoro MPOT. s
HEIIEeJIEBOI0 UCIOJIb30BaHMs Takoi yiiepO HeocTaToueH. Bo3MOXKHO, OpUEHTHPOM MOCTYXKaT
cankiuu ct. 15.14 KoAll. [Ins ropunuueckux iui Makcumym ycradosiieH B 500 MPOT.
[lonmarato, 4ro B 3THX mpeAenax MOXXHO ObLIO Obl CUMTATh HELEJIEBOE PACXOIOBaHUE
OIOKETHBIX CPEJCTB AAMHHHMCTPATHUBHBIMU WJIM JTUCUUIUIMHAPHBIMU HPOCTYNKaMH. XOTS
HOHATHO, TaKOe€ JOKTPUHAJIBHOE TOJKOBAHMUE BPSJ JIU OyAeT BOCIPHUHATO MPAKTHKOH, MO0
npezensl npecTynHoro yumiepba onpeneneHsl B YK  koHkperHo. IlpaBompumenutens
BBIHY)KJICH OyZeT KBanu(UIIMpOBAaTh HEIEJIeBOE MCIONb30BaHHE OIODKETHBIX CPEICTB B
pasmepax a0 1,5 u 7,5 MiH py0. Kak aIMUHUCTPATUBHBIA WU JUCHUATUTMHAPHBIA TPOCTYIIKH
(!) 1 o06s13aTenbHO NPUBJIEYb BUHOBHOTO K YrOJOBHOH OTBETCTBEHHOCTH 3a XaJaTHOCTb U
CJIy>)K€OHBII TMOAJIOr C YJIOBJIETBOPEHHEM TIpakJaHCKOro HMcka MuHpHHA O BO3BpaTe B
OIO/KET HelleJIeBBIM 00pa3oM HCIOIb30BAHHBIX JICHET.

['pybast ommOka, kak orMedanoch, gomymieHa D3 ot 8 mexabpss 2003 r. B dacTH
JEKPUMUHAIN3AUN TPUYMHEHUS 110 HEOCTOPOXKHOCTH Bpella 3/10pPOBBIO UEIIOBEKA CpeIHEH
TspkecTu. [IpaBo Ha 310poBBe YenoBeka coriacHo T 2 Koncrturyuuu PO npuHajiexuT K
OCHOBHBIM TIIpaBaM M CB00OOJaM, HE OTUYXIAEMbIM M MPHHAJICKALIUM KaKAOMY OT
poxaenus. Ctatbs 41 ycTaHaBIMBAET, UYTO «KaXKIblH MMEET IPaBO HA OXPaHy 3J0pPOBBS.
Bpen 3m0poBbio cpeHe TSKECTH — ATO yTpaTa o0IIeil TpyA0CTIOCOOHOCTH 10 OJTHOM TPETH,
II0JIOMKa KOHEYHOCTEH, yTpara cilyXa Ha OJHO yXO U T.II. TONBKO OT JOPOKHO-TPAHCHOPTHBIX
HapylIEeHUH B roj] MPUUUHSETCA Bpel 310poBbio 250 Thic. rpaxkaaH. bonbiias yacTe U3 HUX
OTHOCUTCSL K Bpely cpeaHed Tspkectu. Ha 3acemanum mpesuamyma [occoBera 25 HOsOps
2005 r., TOCBSIIEHHOM COCTOSHUIO O€30MacHOCTH JOPOXKHOro JBHWKeHus, llpesuneHt
B.B. [lyTuH ouieHMI €€ Kak «yrpo3a HallmoOHaJIbHOU Ge30macHoOCTIN > .

[Tonoxkxenne He Obulo Jy4muM, koraa B HosiOpe 2003 1. Tocmyma mpuHsIa
CKOPONAJIINTEIBHO, 32 OJIHY HEJIEII0 MEKY BTOPBIM U TPETHUM UTEHUSIMU U 34 TPU HEAEIH J10
OKOHYaHHUS (YHKIIMOHHPOBAHUS TAplaMEHTa TPEThEro co3biBa M3MEHeHHs K YK,
JNEKPUMUHWIA3UPOBABIINE NPUYMHEHUE BpeAa  310pOBbIO0  CpPEAHEH  TSDKECTH IO

HCEOCTOPOIKHOCTH.
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MunnuoHaMy HCYHUCIIAETCS BPEXl 3I0POBBIO TPYASAIIMXCS BCIEICTBUE HAPYIIEHUS TEXHUKU
0e30MacHOCTH Ha TMPOM3BOJACTBE U B  CTPOUTENIBCTBE, HApPYIIEHUH CAHUTAPHO-
SMUAEMHONIOTHUECKON U  (apMalleBTUYecKoil 0e30MacHOCTH, B pe3yJbTaTe HapyIICHUN
IPOTUBONOXKAPHOW OE30MACHOCTH MO0 HEOCTOPOKHOCTH.

AHTUKOHCTUTYLIMOHHOCTb JIEKPUMHUHAIM3ALMM HEOCTOPOKHOTO NPUYUHEHMS] Bpela
3I0POBBIO CPEIHEN TAKECTH O‘IGBI/I,Z[Haz()O. Ho yHUKaJIBHOCTH 3aKOHOJATENHHOM OIIMOKH
COCTOMT €Ille ¥ B TOM, YTO OHA MpHUBEJa K MEePeBOy MAaCCOBBIX MPECTYIUICHU B aMOpaIbHbBIE
npoctynku. Pedopmaropbl B crenike «3a0buln», Kak MOJ0XKEHO MPHU JACKPUMHHAIH3ALUN
IPECTYIUIEHUH, 3aMEHUTh YIOJOBHYIO OTBETCTBEHHOCTb CaHKLUMSIMM JPYIMX oOTpaciei
3akoHo/arenbeTBa. Cloxkuiack OecrperneieHTHas CUTyalus: afIMUHUCTPATUBHOE HAaKa3aHUE
MPEyCMOTPEHO 3a XOTA Obl OJHOKPATHOE NMPUUYMHEHUE MO0 HEOCTOPOKHOCTH JIETKOTO Bpeaa
3I0pOBBIO, a IIPUYMHEHUE BpeAa 3J0POBBI0 CPEOHEH TSKECTH JaKE€ HECKOJIbKUM
MNOTEPIEBIIMM BOOOIIE MpaBOHAPYIIEHUEM He Npu3HaeTcs! ApryMeHTHpOBaHHasi KpUTHKa B
CMMU u ropuaudeckoil medatd B TEUCHHE 0oJjiee YeM TpeX JIeT aHTUKOHCTHTYIIHMOHHOCTH
NMoI0OHOTO 3aKOHOAATETHHOTO pELICHHs HEe MpHBelia K BOCCTaHOBJIeHHIO B YK HopM o
NPUYMHEHUH BpEJa 30POBBIO MO HEocTopoxHocTH . B oxtsiGpe 2005 r. Ipeacenarens
Konctutyunonnoro Cyna oOpaman BHuManue IlpesuneHTta Ha MacimTaOHble HapylIEHUs
IpaB MOTEPIEBUINX B CTpaHe. B UX uucie U COTHU THICSY MOTEPHEBIIMX OT HEOCTOPOKHOTO
TPAHCIIOPTHOTO, MPOU3BOICTBEHHOT0, METUIITHCKOT0, OBITOBOTO U T.J. TPaBMaTHU3Ma.

A3BI 3aKOHOAATENIFHONW TEXHUKU U MHTEPEChl OXPaHbl MPaBOMOPSAKA MPEANOoIaramT, 4To
IpU ACKPUMUHAIM3ALUN MPECTYIUIEHUH OJHOBPEMEHHO 3aKOHOJATENI0 HAJIEKUT PELIUTh
BOIIPOC O TOM, K KakOW OTpaciu TIpaBa CleAyeT OTHECTH OTBETCTBEHHOCTb 3a HeE
OOLIECTBEHHO OIMAacHbIe, HO AHTUCOLMANIbHBIE IpaBOHApyLIeHus auna. [lpu 3TomM cankuuu 3a
TaKkoe JIeKPUMUHATM3UPOBAHHOE MPECTYIUICHHUE, CTaBIIEe MPOCTYIKOM, MOBBIIIAIOTCS.

Crnenyromum mocie ymep0a NpU3HAKOM — KBATM(HUKAIMOHHBIM Pa3rpaHUUYHUTEIEM
BBICTYIIAIOT MOTHUBALMS U LIeb AesiHUA. [Ipy 3ToM OHM Bceraa B3auMOCBSI3aHBI C YIIEPOOM.
Hampumep, cr1.5.3 KoAIl r1po3ur agMUHUCTpAaTUBHBIM IITpadoM TpakgaHaMm U
JOJKHOCTHBIM JIMIIaM 32 HE3aKOHHBIE JCWCTBUA MO YCHIHOBICHHIO (yIOYepeHHI0) peOeHKa,

nepegady ero mnoj omneky (IONEeYuTeNIbCTBO) WIK B IPUEMHYIO ceMblo. CaHkius 1o ct. 154

260 Cm. moapobuee: Kysueyosa H.®@. Muenne yuensix o pedopme YK (wmu Qui prodest?) / Vronosroe
npaBo. 2004. Ne 1; Ona oce. Kak nuen nmubepanusma BomioTwinch B pedpopme YK PD // «YepHble AbIp» B
poccuiickoM 3akoHomarenbcTBe. 2004. Ne 3; Tonux FO.B. n np. (ommHHanmuath mommnuceit) CaMblii TyMaHHBIH
YK // U3Bectrsa. 2004. 6 mapra.

1 Cm. moapobuee: KoHCTHTYIMOHHBIE OCHOBHI YrojoBHOTro mpasa// Marepuansl 1 Bcepoccuiickoro

KOHrpecca 10 YTOJIOBHOMY IIpaBy, MOcBsmeHHoro 10-1etuto YromoBHoro koaexca Poccuiickont @eneparm. M.,



VK 3a aHamornyHoe JAEHCTBHE, HO COBEPIICHHOE HEOAHOKPATHO HIIM W3 KOPBICTHBIX
o0y KJICHUI yCTaHABIUBAET Oojiee BRICOKUH mTpad TuO0 UcCIpaBUTEIbHBIE PAOOTHI HA CPOK
J0 OJHOro roja, au0o apecT 10 umiectd MecsueB. [1o HanM4yMIO KOPBICTH HE3aKOHHOE
ynouepeHue (yCbIHOBJICHHE) KBATM(UIIMPYETCS KaK MPECTyIUICHHE.

Ha TperreM wMmecTe 1O yAETBbHOMY BECY Cpead KPHUMHHOOOPA3ymOIIUX TMPU3HAKOB,
NO3BOJISIIOIIMX ~ PA3JENUTh MPECTYIUIEHME M  HPOCTYNOK, CTOSIT CHCTEMaTHYHOCTb,
HEOJHOKPATHOCTb, TI'PyOOCTb, 3JOCTHOCTb. llepBble JBa ONpenensoTcs KOJUYECTBOM
HapymleHHid OT JBYX M Oojee. 3JI0CTHOCTh HapyWIECHUSAMU TOCi€ OQHUIMAIbHBIX
NpeyPEXJACHUIN B BUIC PEIICHUH Cya WK CIEIaHHBIX MPEJCTaBUTENsIMU BiacTu. MHorMa
OHHU KOHKPETHO 3anucanbl B YK, HHOr1a BBIABIISIOTCS TOCPEACTBOM ToJKoBaHMA. K npumepy,
no ct. 157 YK npecnenyercs 310cTHOE YKIIOHEHUE OT YIIJIaThl CPEJICTB Ha COZIEpIKaHKUE JIeTel
WIN HETPYJOCHOCOOHBIX POTUTENICH, T.€. TOCIIE PELIeHUs Cyia 00 yrjare aluMeHTOB.

Becbma koHkpetHo B mpumedaHuu K cT. 15.11 KoAIl paHo neranbHOe TOJKOBaHUE
IpU3HaKa «rpy0oe» Tpu HapyLUIEHWH TMpaBWJl BeAEHUS OyXraaTepckoro yuera H
npejcTaBieHuss Oyxranrepckoil otdetHocTH. «llog rpyObIM HapylleHHEM NpaBWIl BEICHUS
OyXraJITepCcKOr0 ydera M MpPEJCTAaBICHUA OyXTaJITepCKOM OTUYETHOCTH MOHHUMAETCS:
UCKaXCHUE CYMM HAuUUCJIEHHBIX HaJIOTOB U cOOpoB He MeHee ueM Ha 10 mpoueHTOB;
UCKaKEeHHE Jo00H cTtaThu ((OpMBI) OYXTaJTEpCKOW OTYETHOCTH HE MEHee dYeM Ha
10 nponientoB». Crano ObiTh, ecnu MeHee 10% — aIMUHUCTPATUBHBIA MPOCTYIOK
OTCYTCTBYET. Peub MOXKET UATH O AUCHUITIMHAPHOM IPOCTYTIKE.

A Kak B 3TOM cjlyd4ae pa3nyarh TpyOOe YMBIIUIEHHOE (2 OHO HE MOXET OBbITh
HEOCTOPOKHBIM) HapylleHHe OyXraJTepcKol OTUETHOCTH OT CIyKeOHOro mojjiora u
NOKYIIEHUS] Ha YKJIOHEHUE OT YIUIaThl HAJIOroB U cO0poB? OJHUM U3 KPUMHUHOOOPa3yOIUX
3JIEMEHTOB B city>xe0HOM noaiore (cT. 292 YK) sBisercs opuIuaibHOCTh NOAETBIBAEMbBIX
nokymMeHToB. Kak mpencrabisercs, OyXraiaTepckass OTYETHOCTb K HHM oOTHocuTcs. OT
MOKYIICHUS] Ha YKJIOHEHHWE OT YyIUIaThl HajJoroB u cOopoB ¢ opranuzamuu (ctT. 199 YK)
aIMUHUCTPATUBHBIA mpocTynok 1o cT. 15.11 KoAIl ornuuaer «KpymHbIA —pa3Mep»
ykioHeHus. [locnennuit onpenenen B npumedanuu K cT. 199 VK. Cymma Hanoros Huxke
KOHKPETHO yKa3aHHbBIX CYMM HaJIOTOB M COOpPOB MEPEBOAUT MPECTYIUIEHUE B MIPOCTYIIOK.

Takoro poma apudmMeTHdecKne pacyeThl, MO3BOJSAIOMIAE JJOCTATOYHO OIPEICICHHO
pEIINTh pa3rpaHUYUTEIbHO-KBATH(DUKALMOHHBIE BOIPOCHI, BO3MOXKHBI JIMIIb IO TaKUM
IPaBOHAPYUIEHUSM, INpEAMET WM BpeJ B KOTOPHIX MOJJMAETCS W3BECTHBIM €IUMHHUIIAM
U3MEpPEHUs], HapuMep B PyOJIsX WM CTETIEHU MOBPEXKICHUS 3710pOBbs uenoBeka. OqHaKo B

OOJIBIIMHCTBE CIy4yaeB MPaBOHAPYIICHUS HE UMEIOT MPEIMETOB WM MOTEPHEBIINX BOOOIIE,

2006. C. 320-321.



anb0 eAMHULBI M3MEpPEHHs MPUYMHEHHOTO HMMH Bpela HOCIT KOMIUJIEKCHBIM MO0
OpraHu3alMOHHbIA XapakTep. OJHAKO CYMTaThb TaKWe NPABOHAPYLIEHHUsS O€3BpEIHBIMH,
JUIIEHHBIMM aHTUCOLMAIBHOCTH ObUTO Obl O4E€BHUIHOM OMIMOKOH. /nanexkTuka B3auMOCBS3H
Ka4yeCTBa M KOJUYECTBA, KAK OTMeYaJIoch B 1. [V, npucyima Bcem npaBoHapyueHusm. Hamo
TOJIBKO TIIATEJIbHO U3YUUTh XapaKTep aHTUCOLMAIBHOCTH JIEIHUMN 110 COJAEPKAHUIO0 0OBEKTOB
HOCATATENbCTBA M BETMUUHY IPUYMHEHHOIO UMM Bpea.

Tak, cr.5.16 KoAIl mnpemycmarpuBaeT aAMHMHUCTpAaTHMBHOE HaKa3aHME 3a MOJKYM
u30upaTeneif, y4acTHUKOB pedepeHIyMOB, €Clii 3TH ACWCTBUS HE COJEp)KaT YroJOBHO-
Haka3zyemoro nesHus. Yem Oosnbplee KONMMYECTBO H30MpaTenell ObLIO0 TMOAKYIUIEHO, YeM
KpYITHEE pa3Mep B3STOK, UMEIOTCS 3JI0CTHOCTh U HEOJAHOKPATHOCTh, TEM OOJbIIE OCHOBAaHUH
JUI KBaJM(UKALMK JaHHOTO MPAaBOHAPYLIEHHS KaK MpecTynHoro. Mmesiune Mecto pa3gayu
HEKOTOPHIMU KaHIWAATaMH B JEMyTaThl M30MpaTeisiM BOJKH, ICHET, raCTPOHOMHMYECKHX
HAaOOpOB — aJMHUHHUCTPAaTHUBHOE IMpaBOHapylleHHe. Takod JemyTaT MCKIIOUYaics U3
U30MpaTeIbHbIX CIUCKOB KaH/MIATOB B JAEMyTaThI.

AHQJIOTUYHO  COMNOCTABIAETCS  AaJMMHUCTPATHBHAs BPEIOHOCHOCTb U  MpPECTyIHas
OOIIeCTBEHHAsT OMAcCHOCTb JIESHUH, MperyCMOTpeHHbIX, Hampumep, cT.5.20 KoAll
«DuHaHCHpOBaHNE W30MpATENPHOW  KaMIIaHWW, KaMIaHUM  pedepeHaymMa  TOMHUMO
n3bupatenbHbIX (POHIOB, HOHIOB pedepeHayMa W OKa3aHWUsS MHOW 3alpeIIeHHONW 3aKOHOM
MaTepuanbHOW mojaepxkkuw» U cT. 141.1. «Hapymenue mnopsiaka QuHAHCUPOBAHHS
n30MpaTeNbHON KaMIaHWW KaHAWZATa, H30UpaTeiabHOrO OOBEAMHEHUs, HU30MpPaTELHOTO
050K, JAEITeIbHOCTH MHULIMATUBHON TPYIIBI M0 MPOBEIEHUIO pedepeHaymMa, HHON TPYIIIbI
Y4acCTHUKOB pedepeHayma». B yronoBHo-paBoBOi HOpME YKa3aHbl TaKXe KpYIHBIE
pa3Mepbl B3HOCOB B U30MpaTelbHbIC KaMIIAaHUM WM, HA0OOPOT, 3aHM)KEHUE IPOTUB
(akTHUECKOW CTOMMOCTH aruTallMOHHBIX MaTEPHUAJIOB.

[IpaBoHapyuieHHss NPOTUB HM30MPATENBHBIX MpPaB 3JEKTOpara HE Tak 0e300WIHBI, Kak
MOTYT IOKa3aThCsl HA MEpBBIN B3I, VckaxeHne JaHHBIX BHIOOPOB U pePEepEeHyMOB MOTYT
CTaTh HUCTOYHMKOM MOJMTHUYECKOM HECTaOMIBHOCTH B cTpaHe. [lo BO3MOXHOCTH TOUYHOE
OTpe/ie]IEHHEe COLMAIBHOTO BpelJa MO KPUMHHOOOPA3yIONIMM IpU3HaKaM MO3BOJISET
pa3rpaHUYUTh NPECTYIUIEHUS U aJMUHUCTPATHUBHBIE MpOCTynku. Tak, B bamkoprocraHe Ha
BbIOOpax mpe3ujeHTa pecnyOnuku Obun oOHapyskeHbl 200 ThIC. MOAAETBHBIX TOKYMEHTOB.
Jupektop Ttunorpaduu, rie OHM MeyaTaliuch, ObUI IPHUBICYEH K aJMUHUCTPATUBHOM
OTBETCTBEHHOCTU. OJHAKO CTOJNb BHYLIMTEIbHOE YHCIO TOJJEIbHBIX H30UpaTeIbHbIX
JIOKYMEHTOB J[aBajlo OCHOBAaHUS Uil KBaIM(UKAIMK cojessHHOro mo cr. 142.1 YK —
danbcudukaus UTOroB roJIOCOBaHUSI.

B Pecny6nmuke Appiress B T'ocmymy «Emunoit Poccum» mnpurmmcamu 3000 rosocos.



Bo30y:x/1eHHOE YyroJI0BHOE €10 3aTeM MPEKPATUIIH «3a OTCYTCTBUE COCTAaBa MPECTYIIICHUS.
Kak Bcerma, aTa opmyna octaBansach TEOPEMOM CO BCEMU HEM3BECTHHIMU. Kakue 3J1eMeHThI
COCTaBa OTCYTCTBOBAJIM, IMPABOOXPAHUTENbHBIE OPraHbl «3a0bLIN» YyKa3aTh. 1peOoBaHUS
ct. 73 VIIK o0 pokasaTenbCcTBaX HAJIWYMS IPU3HAKOB IIPECTYIUIEHHS B DPAaBHOW Mepe
pacmpocTpaHsieTCsl Ha JI0Ka3aTelabCTBA HX OTCYTCTBUS. [IpaBompuMmeHUTENN TaKUMH
«IIYCTSIKAMW» HE CUMTAIOT HYKHBIM 3aHUMAThCSI.

TpaguIMOHHO MHOTO KBaJU(UKAIIMOHHBIX OIIMOOK MPHUXOAMUTCA HA pa3TpaHHuCHUE
OPECTYITHOTO W MEJKOro (aIMMHUCTPATHUBHOIO) XynuraHcrsa. IlyOnuyHbIl mopsgok —
O00BEKT XYJIUTAaHCTBA — OTMpPEACISIET CeMUPUKY KPUMUHOOOPA3yIOIMX MPU3HAKOB. MecTo
COBEpUICHHUS IeTHUI BHOCUT BECOMBIN BKJIaJl B X O0IIECTBEHHYIO omacHOCTh. K mpumepy, 3a
NPUKypUBaHUE Manupockl OT «BedHoro orHs» B AJleKkcaHAPOBCKOM cagy B Mockse
BUHOBHBIN OBLT OCYXJIEH 32 XYJUTAaHCTBO K JIMIIEHUIO CBOOOBI. J[paKky msaTH JemyTaToB Ha
IUIEHAapHOM 3aceflaHuu [ociymbl, KOTOpas IIHPOKO TPAHCIMPOBAJach II0 KaHajaM
TeleBUACHUs, ['eHepanbHas NPOKypaTypa OLICHWA Kak MeJKoe XyJauranctBo. Ecmm Obl
NoJOOHYI0 OpaKy YYHMHHWIN MPHUCYTCTBYIOIIHME HA 3acCEelaHUM KYPHAIMCTHI, KBalIU(pUKaIsa
okaszayiach Obl MHOM. Ha 3ampoc nemyTaToB OTBET MPOKYpaTyphl HE OBLT JIMIIEH 3JIEMEHTOB
capka3Ma: 3a XyJMraHCKUE JEHCTBHS B CTEHaX OpraHa BJIACTH JAEMyTaTOB-APadyyHOB MOXKHO
NpPUBJIEYs K aJIMUHHCTPATUBHOW OTBETCTBEHHOCTH, HO €CIIM KOJUIETHM-JEIyTaThl JINIIAT WX
JICITyTaTCKOM HENPUKOCHOBEHHOCTH. Kak Bcerma, nenytarckas HENPUKOCHOBEHHOCTh
BBIMOJHWIA (YHKIUIO HHIYJIBIEHIIMH BOMPEKH MPHUHIMITY pPaBEHCTBAa Mepe] 3aKOHOM U
cynom. Ilpencenarens I'ocmymbl mocuuTasn AOCTAaTOYHBIM, YTO OAMH M3 YYaCTHUKOB

NOTacoBKU BUlle-criukep B. XKupuHoBckuiil ObLT IMIIIEH ClIOBA HA MECHLL.
HTak, MOKHO CIIeNaTh BBIBOJBIL:

1. Jlnsa comocTaBieHUs aJMHUHHCTPATUBHBIX MPOCTYNKOB U MPECTYIICHUH HCCIEIyIOTCS
HOPMBI UCKITIOUUTENBHO (eIepanibHOr0 aAIMUHUCTPATUBHOTO 3aKOHOAATEIhCTBA;

2. HpI/I CpaBHCHHU CTCIICHHU AHTUCOLMAJIBHOCTU AJIMUHHUCTPATHBHBIX IIPOCTYNKOB U
OOIIIECTBEHHOW  OIMACHOCTH  MPECTYIUICHWM  aKIEeHT JIOJDKeH ObITh  chenaH  Ha
KPUMHUHOOOpa3yIole MNpU3HAKK JACSHHWM, B TMEpPBYIO ouepenb Ha yiiepd, HU3MEHHOCTh
MOTHUBOB M IIeJieHd, 3JI0CTHOCTb, CUCTEMAaTHYHOCTb, HACUJIHCTBEHHBIH W TPYIIOBON CIIOCOO
MPECTYIUICHUH, KOTOPbIE MPUBECHBI B JUCIO3UIIUIX YTOIOBHO-IIPABOBBIX HOPM;

3. M3mepenue ymepba HAAJIEKUT MPOU3BOAUTH, CMOTPS Ha COACPNKAHHE POJOBOTO,
BUIOBOI'0O MW HCIOCPCACTBECHHOI'O 00BEKTOB MOCATATENILCTBA. BennunHa KOMIUIEKCHOTO
yiiepba ompenenserca Mo KOJWYECTBY KOMIIOHEHTOB COCTAaBISIOUIMX €ro OOIIECTBEHHO
OTIACHBIX MOCIIEACTBHIA;

4. Ina kBanu(UKalUK TOJABISIONIET0 OONBIIMHCTBA AIMHHHCTPATHUBHBIX MPOCTYIKOB



HEIIPEMEHHO YCJIOBHME, YTO OHHM HE COJEp KaT MPU3HAKOB YIOJOBHO HAKA3yE€MOI'O JAESHUS.
AJMUHUCTPATUBHBIX TMPOCTYNKOB, KOTOpble HE TpaHWYAT C MPECTYIUICHUSMU, HEMHOTO,
MO3TOMY He3aBHCHUMO OT cojepxkameiics B KoAll Ttakoii oroBopku aJIMUHHCTPATHBHBIC
OPOCTYNKH JOJDKHBI M 3aKOHOJATEJIeM U IPaBOOXpPAHUTENEM IpH HEO0OXOIUMOCTH
OTTPAaHUYMBATHCS OT MPECTYIUICHUII;

5. JlekpuMuHaNMH3aIMs TPECTYIUICHUH, UCKITI0Yas PeIKUe Cydan MOJTHOW U HeoOpaTuMon
yTpaThl TPECTYIUICHUSIMU OOIIECTBEHHOW OMAacHOCTH, [OJIKHA MPOU3BOJUTHCS TaKUM
o0pa3oM, YTOOBI OBIBIIME YTOJOBHO-IPABOBBIE HOPMBI OOpENH CBOIO 3aKOHOJATEIbHYIO
HUIIYy B KOJEKCaX MHBIX OTpacieil mpaBa, MpexJae BCEro aJMHUHUCTPATUBHOIO.
JlekpuMHUHAIM3aIMsT HEOCTOPOKHOTO TPUYMHEHHS Bpeia 3I0pOBbI0 pedopMoit oT 8 mexadps
2003 r. gBisieTcsl aHTUKOHCTUTYLIMOHHOM. OTCYTCTBUE aIMUHUCTPATUBHOW OTBETCTBEHHOCTH
3a JEKPUMHHAIM3UPOBAHHOE INPECTYIJIEHUE B BHUJE HEOCTOPOKHOIO INPUYMHEHHUS Bpenaa
3II0OPOBBIO CPENTHEHN TSHKECTH TPEICTABIAECT COO0H Cephe3HBIN MPOOeN B aIMUHICTPATUBHOM
3aKOHO/IaTEJbCTBE;

6. onmyctrma kBanuduKanus aqMUHUCTPATUBHBIX MPECTYIUICHUHN 10 TIPaBUIaM pealbHOM
COBOKYITHOCTH, KOI'/la TPOCTYNKHU NPEAIECTBYIOT IPECTYIUIEHUIO U HE SABIISIOTCS 3TAllOM MU

CIIOCOOOM €ro COBEpIICHHUS.

§ 3. Kpanmuukanus npecrynieHnid, rpaHu4anux

¢ IPaKIaAHCKUMU NPABOHAPYIIEHUSIMH

Pemas Bompoc o Tom, kakag HopmMa YK mmm 'K P® nomkna ObiTh u30pana uis
KBaJTM(PHUKALUN JESHUS, CIEIYeT YUYUTHIBATh CIEIU(PHUKY TPaKIAHCKOTO 3aKOHOJIATENbCTBA.
[Momo6HO yronoBaomy 'K mmeer cratyc ¢emepanbpHOro mnpasa. Bmecrte ¢ Tem mpuHIHIIA
MOJHOM KoAW(UKAIMKM KaK YrOJOBHOE IMpPaBO OHO HE NpUIEPKUBAETCSA. 3HAUUTEIbHOE
KOJIMYECTBO TPaKJAHCKO-NIPABOBBIX OTHOIIEHUH pernamentupyercs He ['K, a apyrumm
¢denepanbHBIMU 3aKOHAMHM, HAIIPUMEP, O HECOCTOATENBHOCTU (OaHKPOTCTBE), O KOHKYPEHIIMU
Y OTPaHMYEHUU MOHOIOJIMCTUYECKON AESITENTbHOCTH Ha TOBAPHBIX PBIHKAX, a TAKXKE yKazaMu
[Ipesnnenta PO, nocranosnenusmu [IpaButenscTBa npu ycinoBuu ux HenpotuBopeuus ['K. B
CBS3M C OTHUM TOUCK HOPMBI [UIsl KBaIH(PHUKAIIMK COJCSHHOTO HE BCEraa MOKET
orpannuuBathes 'K, a TpeOyer oOpamieHuss K cnenuaibHBIM (eaepaqbHbIM TPaXIaHCKO-
IpaBoBbIM  akTaM. IloMMMO 3aKOHOB  JOIYCKAaeTcsi MPUMEHEHHE TIPakJaHCKOTO
3aKOHOJIATEILCTBA M0 aHAIOTHH (00BIYaeB JIeJI0BOro 000poTa, cT. 5 I'K)

['paxknaHckass OTBETCTBEHHOCTh 3a MPUYMHEHUE Bpea JIMYHOCTH, OOIIECTBY, TOCYJapCTBY

MOXET HacTynatb W 0e3 BuHBI npuumHuTens. Tak, 4.2 c1. 1064 T'K, rmacut: «Jlumo,



NPUYMHUBIIEE BpPEJ, OCBOOOXAAETCS OT BO3MEIIECHHS Bpela, €CIU JOKaXEeT, YTO BpPEN
MPUYUHEH HE 0 €ro BUHE. 3aKOHOM MOKET OBITh MPEAYCMOTPEHO BO3MEIICHHUE Bpea U MpU
OTCYTCTBUH BHUHBI IPUYUHUTEIS BPEAAY.

be3 BHMHBI OCYLIECTBIISIETCS KOMIIEHCALUsS BpeAa, NPUYMHEHHOIO JKU3HH, 370POBbIO,
UMYILECTBY TpaXJaHWHA MpPHU MCIOIb30BAHUM HCTOYHHMKOB IIOBBIIIEHHONM OMNACHOCTH, B
pe3ynbTare HE3aKOHHBIX OCYXJEHHUS, TPHUBJICUEHUS K YTOJOBHON OTBETCTBEHHOCTH,
NPUMEHEHUS B KayeCTBE MeEphl MPECEUCHHUs 3aKIIOYCHHS TOJ CTPaKy WIM TOJIMUCKU O
HEBBIE3/I€, HAJIOKEHUS aIMUHUCTPATUBHOTO B3bICKaHMsI B BUJIE apecTa WM UCIPABUTEIbHBIX
pabor u T.1.

s MatepraabHOTO M MPOILIECCYaNIbHOTO YTOJIOBHOTO 3aKOHOJATENbCTBA 00a MOJIOKEHUS
o OpemMeHM JOKa3blBaHHS Ha CTOpPOHE NPUYUHHUTENS Bpeda M €ro HEBUHOBHOCTHU
HenpueMsemsl. B cBs3u ¢ atum Hopmbl 'K, nomyckaromue OTCyTCTBUE BUHBI NPUYMHUTENS
Bpena, W HedemepalbHOrO CTaTryca HE YYacTBYIOT MPH KBATHU(PHUKAIMKA TPaHUYAIINX
MPECTYIUIEHUH U IETUKTOB.

['paxknaHckuii KOJEKC HE OIpeNessieT Coep:KaHnue BUHBI, a TOBOPUT 00 YMBICTIE B IIEJIOM,
He pa3iauuus ero GopM, o Tpy0oil HEOCTOPOKHOCTH, HEOCTOPOXKHOCTHU U cTeneHH BUHBL. Cynis
[0 HCHOJB3YEMBIM TEPMHMHAM TIpakJaHCKO-NPAaBOBasi BUMHA HE IIOXO0XKa HAa YTOJIOBHO- U
aIMUHUCTpaTUBHO-NIpaBoByt0. Hampumep, B cr1. 173 T'K caenka ropuauyeckoro auna
MpU3HAETCS HEJECHCTBUTENLHOM, «eCIM 0Ka3ajloch, YTO Jpyras CTOpOHA B CAEIKE 3HAIA UIU
3a6e00M0 00dCHA Oblia 3HamMb O €€ HE3aKOHHOCTH» (KypcuB Mou. — H.K.). [lnsa
ompeneneHuss (GakTa W CTENEHH BHUHBI  HUCMOJNB3YIOTCS  OLEHOYHO-HPABCTBEHHBIC
XapaKTepUCTUKHU, KOTOpble NpHU KBATU(UKALWK NPECTYINIEHUH TPYIHO HCHONb30BaTh. K
npumepy, cT. 137 «OKuBOTHBIE» yCTaHABIMBAET, UYTO «IIPU OCYIIECTBICHUHU TMpaB HE
JOTYCKaeTCsl KECTOKOEe OOpalleHHe ¢ JKUBOTHBIMH, npomugopeyaujee NPUHYUNAM
eymannocmuy» (KypcuB Moi. — H.K.). Crarbsa 169 ypaBHMBaeT IpaBOBbIE M HPaBCTBEHHbBIE
HOpPMBI, TpHU3HaBas HEIEHCTBUTENIBHON CHENKY, «COBEPIIEHHYIO C I€JIbI0 IPOTHUBHOMN
OCHOBaM IPABOIOPAIKA U HPABCTBEHHOCTH.

['paxkmanckuii KoJieKC MPU3HAET BUHY MOTEPIIEBIIETO U YUYUTHIBACT €€ MPHU ONpeAcTICHUN
BO3MELICHMs 3a MPUYMHEHHBIH Bpel. B cBoe BpemMs MHOIO NpPEeINPUHUMAIUCH IOIBITKU
MPAaBUJIO «CMEIIAHHOM» BUHBI PacpOCTPaHUTh U HAa YrOJOBHOE MPaBO, HAIpUMEp IO JAejIam
00 aBTOTPAaHCHMOPTHBIX MpecTyIuieHusax. [Ipemnaranoces B ciydyae BHHBI IOTEPHEBIIETO B
npuduHEHHOM eMy yiiepOe B 50 u 6oree mpoleHTax KBanu(uIUpoBaTh ACUCTBUS BOAUTENS
ABTOTPAHCIIOPTHBIX CPEJCTB IO CTAThe HE O MIPUUMHEHUH TSHKKUX TEJIECHBIX NOBPEXACHUH, a
0 IPUYMHEHUM Bpeaa cpeHell TshkecTu. Vet He moanepkanu NpakTUYecKue paOOTHUKH,

JaXKe aJBOKATHI, CIICIHAIM3UPYIOMHUECS MO JejaM AaHHOW KaTeropuu. J[oBog o TOM, 4TO,



€CJIM TaKyl0 BUHY YMEET YCTaHaBJIMBAaTh U BBICUUTHIBATH IPAXAAHCKOE 3aKOHOAATEILCTBO, TO
BO3MOXHO 3TO C/€JaTh M B YrOJOBHOM IIpaBe, He yOenu kosuier. Corlacuinuce TOJIBKO ¢
TEM, 4TO B HaKa3aHUM BOJAUTEINS HAJO YYUTHIBATh BUHY IMOTEPIEBLIET0, MpUOIMKAS €ro K
CAHKIIMAM HEKBaTH(HUIMPOBAHHOTO coctaBa’’’. Takyio mosuumio 3amsn B 1970 r. Tlnenym
BepxoBHoro cynma B mnocraHoBieHuun «O cyneOHOW IpakTHKe 10 JenaM 00
ABTOTPAHCHOPTHBIX MPECTYIUICHUSIX» C U3MEHEHHsIMU OT 16 suBaps 1996 .8 VK 1996 r.
IpU3HAT B KauyecTBE CMATYAIOLIEr0 HaKa3aHUE OOCTOSTENbCTBA «IPOTHBONPABHOCTH WIIU
aMOpPaJIbHOCTh MOBEJICHUS TTOTEPIEBILETO, IBUBIICTOCS MTOBOJOM VIS MPECTYIUICHUD» (T1. «3»
4. 1 ct. 61 YK).

[TpaBoHapymienus Ge3 BUHBI HE SBISIOTCS MOIPAaHUYHBIMU AJIS NPECTYIUIEHUH, U HOPMBI
I'K 0 HUX He BXOAAT B cCUCTEMY MOUCKA KBaTU(PUKALIMOHHON HOPMBI.

XapakTepucTuka CyObEeKTa Tpa)IaHCKOTO [EJIMKTa TaKKe HE IOX0Xa Ha ONHCaHue
cyopekra mpectymieHus B YK. Tak, 'K mnpusnaer ¢usndeckoe MO C yd4eTOM €ro
IpaXkJaHCTBa, MecTa JKUTENbCTBA. [IpM Hamuumm y JMIa HECKOJbKUX WHOCTPAHHBIX
IPaXXJIaHCTB JINYHBIM 3aKOHOM SIBJISIETCS MPaBO CTPaHbI, B KOTOPOH 3TO JHMIIO UMEET MECTO
xutenbeTBa (4.4 cr. 1195 T'K). Ilpu 3TOM BCTaer BOmpoC, aKkTyalbHBIM A1 POCCHUMCKHX
OJIUTapX0B, OQUIINAITEHO OOBABICHHBIX U HEOOBSBICHHBIX B MEXTYHAPOIAHBIA PO3BICK: €CIH
y HHUX MO JBa TpaxAaHCTBa, pa3pemieHHbIX KoHctutynueid P®, HO HECKOJIBKO MECT
npoxkuBanus? Pemienne ero YTroJIOBHBIM KOJEKC MpemjiaraeT JOCTaTOYHO YETKOoe —
KBaJM(pUKALKA MPECTYIJICHUs IO IpaBUaM: TEPPUTOPHATIBHOMY, TI'pakJaHCKoMy, (ara,
YHUBEPCAILHOMY .

[Tonsitue HeBMensemoctd no YK Ttoxxe He BmosHe cxomHo ¢ I'K. Yacte 3 cr. 1078 T'K
TOBOPUT O IMPUYMHUTENE BPea, KOTOPbI HE MOI' IOHMMATh 3HAYEHUE CBOMX ACUCTBUI MM
PYKOBOJIUTH UMU BCJIEACTBUE IICUXHUYECKOTo paccTpoiicTBa. Temu ke ciioBaMu 0e3 CChUIKU Ha
IICUXUYECKOE PACCTPOMCTBO OXapaKTEpPU30BaH NMPUUYMHMUTEIL BPENA, €CIM OH «CaM IPHUBEI
ce0sl B COCTOSIHUE, B KOTOPOM HE MOT IMOHMMATh 3HAYECHUsSI CBOMX JICHCTBUN WM PyKOBOAHTH
UMM, yNOTPeOJCHUEM CHUPTHBIX HAUTKOB, HAPKOTHUYECKUX CPEJCTB WM MHBIM CIIOCOOOM»
(4. 2 cr. 1078 I'K). Kak u3BectHo, YK He CBs3pIBa€T HEBMEHSEMOCTh HJIM OIpPaHHUYEHHYIO
BMEHSEMOCTb C COCTOSIHUEM QJIKOTOJBHOTO OIBSHEHHS WM HAPKOTUYECKOTO JHOO
TOKCUYECKOT0 OypMaHUBAaHMUSL.

[TpuBeneHHble coaepxkaTelbHbIE pa3jindMs B PpErjaMEeHTalMM YTOJOBHO-NPABOBBIX U

TpaXXAaHCKO-IIPABOBBIX OTHOIICHUH HCOGXOI[I/IMO YUUTBIBATH npu BLI60pC

262 Cwm. moapobuee: Kysueyosa H.®. Tlpectymienne u npectynHocts // V36panusie Tpyast. CII6., 2003.
C. 452-455.

203 Cyne6Has paKTHKa 1O YroNoBHBIM Aenam. M., 2005. C. 15.



KkBanupuKannoHHO HOpMBI. Te HopMbl ['K, KOTOpble TPUHIMIHAATBHO OTIMYAIOTCS OT HOPM
VK, He npuHHMMArOTCs BO BHHMaHHE MPU PEUICHWHW BOMpPOCa O BBIOOpPE HYXHOU A
KBaJM(UKALUY IPAaBOHAPYLIEHNUS HOPMBI.

B omnnmune OT agMUHHCTPATUBHOIO 3aKOHOAATEIbCTBA OlOBOPKA, «ECIM HHOE HE
MPEIYCMOTPEHO B YTOJOBHOM 3aKoHoAaTenbcTBey, s ['K Mamonpuronna. Komnm3noHHOCTh
ux ¢ YK Becbma He3HauutTenbHa. Jlumb otaensHbie HOpMBI 'K mMormm Obl comepxath ee.
Hanpuwmep, ct. 179 I'K npusHaeT HeAeHCTBUTEIBHON CAEIKY, COBEPUICHHYIO MO/ BIHSHUEM
HACWINsA, YIpo3bl, 3J0HAMEPEHHOIO COIJIAIIEHUS MPEACTABUTENSI OAHOM CTOPOHBI C JPYroi
cropoHoil. Ha camoM gene B nesHUAX, Tle NIPUCYTCTBYET HACWIIME WIH yIpo3a HaCUIHMEM,
JIOJKHA HACTYIATh YrOJIOBHAsA OTBETCTBEHHOCTh. B npyrom ciyuae 4. 4 ct. 152 I'K roBoput o
HEBBITIOJTHEHUHU PEIIEHUs Cy/1a, 32 4TO CYyJ BIpaBe HAJIOXKUTh Ha Hapymmrens mrpad. B YK
umeercs cT. 315 «HeucnonHenue npuroBopa cCyja, pelIeHUs Cyla WIM MHOTO CyAeOHOro
pemienus».  OmnpezneneHHas  KOJUJIM3UOHHOCTh  MMEETCSI M NpU  perjlaMeHTaluu
OTBETCTBEHHOCTH 3a JKECTOKOE 00pallleHHE C )KUBOTHBIMH.

Kak u3BecTHO, riaBHoe TpeOOBaHME OJMTapXUUECKOro KpymHoro OusHeca B Poccum —
HEBMELIATEIbCTBO TOCYAApCTBa B IpeNNpPUHUMATENbCTBO. KoprmopaTuBHBIE KOH(DIUKTHI
AKOOBI TOJIKHBI PEIIATHCS 3aMHTEPECOBAHHBIMU JIMIIAMU B I'PaXk/1aHCKO-IIPaBOBOM ToJie. A Ha
HEM JIOyCTMMbI TNPUOOPETEHHE HEABMKMMOIO HMYIIECTBA WM BIAJCHUE UM IO
JIOBEPEHHOCTH, HE BCErJa Jake HOTapUaJIbHO 3aBEPEHHOW (HampuUMep, Ha I0JIb30BaHUE
YaCTHBIM aBTOTPAHCIOPTOM), 3aKJII0YaTh MUPOBBIE CIENIKH, KOTOPHIMU MHOT/A YKPHIBAIOTCS
npecTyruieHus u np. He nmpenarcTByer 3ToMy U ApOUTpaskHBIN IpolieccyalnbHbIN Koneke PO.
Ecmu I'TIK P® coxpaHu HOpMy MpeXHETo Kojekca 00 0053aHHOCTH CyJa 10 TPaKJaHCKOMY
Jely O IepeAade MaTepuala B IPOKypaTypy MHpd OOHapyKeHUM B HEM COCTaBa
npectyruieHus, To AIIK Takoil HOpMBI He comepKUT. MexIy TeM HMEHHO apOUTpakKHbIE
CyJIbl pacCMaTpPHUBAIOT JI€J1a IO COTHUTHICSIYHBIM U MUJUIMOHHBIM CHEIIKAM.

['ocynapctBo, AEMCTBUTENBHO, HE JOJKHO BMEIIMBATHCS B KOPHOPATHUBHBIE CIIOPHI
IpakJJaHCKO-IIPaBOBOro cojiepxkanue. Ho kak TonbKko B HUX 0OHapy>KMBaeTCsl KPUMUHAII, OHO
0053a10 BMEIINBAThHCS U MPUBJICKATh BUHOBHBIX B COBEPILEHUH MPECTYIUIEHUH K YrOJIOBHON
OTBETCTBEHHOCTH. ['7ie MpoxoauT rpaHb MexIy coctaBamu npectymieHus U YK, ¢ omHoin
CTOPOHBI, U TPAKIAHCKUMH JEIUKTAMM, U T'PaXJTaHCKUM 3aKOHOJATENbCTBOM, C JAPYrol —
OCHOBHOH BOIIPOC NpH KBaJIU(UKAMKM MPECTYIJIEHUH, IPaHUYalIUX C Jeaukramu. Yarie
BCEr0 OH BO3HMKACT KAK pa3 B paMKax KOPIIOPATUBHOTO MpaBa.

B camoii obmieii popme MOKHO OTBETUTH, MPUOETHYB K mpaBuiy «definitio per negatio»
(«ompeneneHue  4yepe3  OTPULAHHUE»):  TPAXKAAHCKMH  JEIMKT  HE  COACPKHUT

KpUMHUHOOOpa3zyromux npu3HakoB. K TakoBeiM YK, kak He pa3 roBOPHIIOCH BBIIIE, OTHOCUT



KPYNHBIN yIiiepO, YMBIIUIEHHYIO BUHY, KOPBICTHBIE M HHbIE€ HU3MEHHbIE MOTHBBI M LEINH,
CrocoObl JIesTHUSI — HACWJILCTBEHHBIN, OOMAaHHBIM, TPYMIOBOW, C HCIOJIb30BAHHEM
ciyxebHoro nonoxkenusi. [Ipu sTom BenuunHa yiiepda Oka3bpIBaeTCs HE BCEra PElIaloliuM
pasrpaHUYUTENbHBIM TpU3HakoM. DopMa BHHBI M HH3MEHHOCTb MOTHBOB Iojadac Ooiee
3HauuMBbl. J[J11 pa3smMekeBaHHsS COCTABOB MNPECTYIUIEHUH M JEIHMKTOB IOCIEAO0BATEIbHOCTh
pa3rpaHUYUTENBHBIX KPUTEPUEB TAKOBA: IPSIMOM yMBbICEI, MOTUB U LI€JIb, HACUJILCTBEHHBIN U
oOMaHHBIH criocob, mpuyrHeHue Bpena. Benuunna yep0a, KOHEYHO, HE YTPAauYUBAET CBOETO
YHUBEPCAIBHOTO pa3rPaHUUUTENIBLHOTO cBOMcTBAa. OHAKO, B OTJIMYUE OT aIMUHUCTPATUBHBIX
U JUCHUIUIMHAPHBIX IPaBOHAPYLICHWH, OHA YYWUTHIBAETCSI B COYETAaHUU C JIPYTUMU
KPUMHHOOOPA3YIOIIMMH TPU3HAKAMH — CYOBEKTHBHBIMH (YMBICEN, MOTUB) U OOBEKTHBHBIMHU
(HacUIILCTBEHHBIH M OOMaHHBIN CIIOCOOBI MPUYHMHEHUS BpEa).

JUis  KOHKpEeTH3aluu MPUBEACHHBIX OOLIMX TMOJIOKEHUH [N pa3rpaHUYUTEIbHOM
KBaJTM(PHUKANN T[eTIECO00pPa3HO COMOCTaBUTh HAMOOJIee «CTHIKYIOMIAECS» ACSHUS U HOPMBI
YTOJIOBHOTO M IPaXkJaH-CKOr0 3aKOHOATENIbCTBA.

Crarbu 57-64 I'K periiaMeHTHpPYIOT MNOPSAJOK pPEOpraHu3ali FOPUIAYECKOro JIMILA.
CnusiHue, TPUCOECTUHEHHUE, paslelieHue, NpeoO0pa3oBaHHE HOPUIMYECKOTO JIUIA MOXKET
HIPOUCXOAUTh O PELICHUIO €ro yupeauTteneil (yYaCTHHKOB), OpraHa IOpUIMYECKOro Juia
corjiacusi ynoJHOMOYEHHBIX I'OCYJIapCTBEHHBIX OpPraHoB, MO pemieHuto cyaa. OOpaiaer Ha
ceOs1 BHMMaHue, 4to jumnb B Mapte 2002 r. @3 Ne 31-®3 B 'K Obuti BHECEHBI M3MEHEHUS,
yKECTOUAIOIKE MOPSAOK JIMKBUJALUMHU topuaundeckoro jguna. Jlo storo Bpemenu B Poccun
ycren cpopMUpOBaTHCS HOBBIA BHJ] OPraHM30BAHHOW IMPECTYNMHOCTH. DKOHOMHCTBI €ro
HA3BIBAIOT MATKO «HEAPYKECTBEHHBIH 3aXBaT» NpEANPHSTHI («rpuameiiny)’®. IOpucte!
OLICHUBAIOT HACUJIBCTBEHHBIM 3aXBaT KaK COBOKYIIHOCTb LIE€JIOTO pAZla NPECTYIUICHUH,
CBSI3aHHBIX C TMOCSTaTENIbCTBAMH Ha MCUXHUYECKOE (YIPO3bl, BEIMOTATENBCTBO) U (hHU3HUECKOE
IPUYMHEHUE Bpela 3A0POBbI0 M HMYIIECTBEHHOE HAcWiIMe (XMILEHUS, MOIIEHHHUYECTBO,
MOBPEXACHNUS HMMYLIECTBA), CaMOYIIPaBCTBO, IPEBBIIIEHUE JOHKHOCTHBIX MOJTHOMOYMMH,
HEUCIIOJIHEHUE  PElIeHUs] CyJa, CONPOTHUBIICHHE IMPEACTABUTENIO  BIACTH, JApPyrUe
IpeIPUHUMATEIBCKUE U CITY>KeOHBIC TPECTYTICHUS, KOPPYIILIUSL.

B cootBercTBuM ¢ oTcTaBanueM 'K B peryinpoBaHuM HE3aKOHHBIX 3aXBaTOB 3aIl037aJI0 U
CO3/1aHHE COOTBETCTBYIOIIMX OpPraHOB, 3aHUMAIOIUXCd ¢ HUMU. Tak, VYmopasieHue 1o
SKOHOMMYECKOI 06e30macHOCTH T. MOCKBBI PAaccMOTpPENIO KOPHOPATHUBHBIX KOH(MIMKTOB B
BUJIe CUJIOBBIX 3axBatoB B 2002 r. — 29 neim; 2003 — 151; 2004 — 177; na 1 aBrycra 2005 r.
— 67 nen. Ilogpasnenenne YBOII T'VBJI r. MoOCKBBI IO BBISBIEHUIO U IPECEUYECHHUIO

NPECTYIUIEHUH, 3allluTe TMpaB aKIUOHEPOB U COOCTBEHHHKOB IPU KOPHOPATHUBHBIX



KOHQIMKTaX Obulo co3gaHo Jumb B KoHe 2004r. B MockBe KOJIMYECTBO 3aXBaTOB
HauOoJbIIee, HOO CTOMMOCTh OJHOIO KBaJpaTHOIO MeTpa 3€MJIM 3[eCh JOCTHUraeT 2 ThIC.
nomn.”® B Poccun ¢ mionst 2004 T. mo centsopb 2005 . BBISBICHHBIC KOPIOPATHBHBIC
KOH(JIUKTHl OXBaThIBAIOT 60 MpEeANPHUSATUH CO CTOMMOCTBIO BOBJICYCHHBIX B HUX aKTHBOB
3916 muta momn. B TletepOypre romoBoit 000pOT HEAPYKECTBEHHBIX MOTIIONMEHUI COCTABIISET
COTHM MWUIMOHOB JOJIApoB. JIOXOOHOCTh peHAepcKUX 3axBaTOB  COOCTBEHHOCTH

ucumncagercs B 1000%.

[To nanasiM CMU u UHTEpHETA CTOUMOCTD 3aXBara:

— HenpaBoMepHoe cynieOHoe perieHre B Mockse — 50-200 TbIC. 1011
— HempaBoMepHoe cyaeOHoe pemeHue B peruonax Poccun 10—20 Thic. mou.;

— YCIYTH Kaxaoro «ooiina» B cytku 100-200 mom.;
— TOJKYN PYKOBOJICTBA MECTHOW MWIIMIMHU, CIEACTBEHHBIX OPraHOB M MpPOKyparypbl 10—
60 ThIC. TOJIL.;

— ycuyru cyaebHoro npucraBa — 10 ThIC. 7O

Ha ogHOM 13 mepcoHanbHBIX CaWTOB «YCIYTH U IEHBI» PAacHUCaHbl PACIEHKH IO dTanam
3axBaToB. llepBeIii »Tam — pasBenka OusHeca. Ha HeM OIEHMBAIOTCS SKOHOMHYECKHE
noKa3aTenu paboThl MPEANPUATHS, CTOUMOCTb 3€MJIM, 3/1aHUil U o0opynoBaHus. CTOUMOCTh
ot 5 10 20 TeIC. mosu1. BTOpoit aTam — oreHKka CmoCOOHOCTH 3aIUTHl KIIMEHTAa U PEaKINK Ha
cmeny Bnagensia. Croumocts oT 3 1o 10 Teic. momn. Tperuit sTam — pa3paboTKa CXEMbI
3axBara OOBEKTA: C MPUMEHEHHEM CHUIbl U 0e3 mpuMeHeHHs cuibl. CHIIOBBIE 3aXBaThl
NPUMCHSIOTCSI TIPH  XOPOIICH OXpaHe ¥ BO3MOXHBIX PE3KUX JICUCTBHUAX MPEKHUX
coOCTBEHHUKOB. I3y4aeTcsi CTpyKTypa COOCTBEHHOCTH OOBEKTa, MECTO XpaHEHUsS |
JOCTYITHOCTh PeecTpa aKIMOHEPOB, CTOMMOCTh HEHTpanu3alliil MECTHBIX CYJOB, MUJIHIIHUH,
OpraHoB BJIACTH, oOecriedeHue MpUKpbITUS akuuu. Ctoumocts oT 10 mo 30 ThIC. mOIII.
UYerBepThlii dTam — opraHuzanus 3axBaTa. CTOMMOCTB: «JIOTOBOPHTHCS» C HAJIOTOBBIM
MHCIEKTOPOM 2—5 ThIC. JOJUL.; U3MEHEeHue 3amnuceit B peectpe oT 10 Teic. 1ot B Mockse u
oT 1 ThIC. ONII. B MPOBUHIIMM, MPUHATHE CYIOM pelieHus (00 oOecrneduTenbHBIX Mepax,
apecte peectpa, 3aKphITHE COOpaHUsI aKIMOHEPOB, aHHYJIUPOBAHUU PE3YyJILTATOB COOpaHUS
akuonepoB u T.1.) 10-20 Teic. gost. B peruone, 30-200 Toic. nom1. B MOCKBE; BBIOTHEHUE
CyneOHOTO pEmIeHHs CIIy»)KO00i CcyAeOHBIX mpucTaBoB B MockBe OT 15 Thic. oy, B
MOPOBUHIUU OT 5 THIC. JOJII., YJOCTOBEPEHHE HOTApHyCOM IMOANUCH Ha JOKyMEHTax 3—
10 TBIC. 1ONIT.; TOTyYEHHE KOMUU HYKHOTO JOTOBOpa KYIUTU-TPOAAXKU U3 PETUCTPAIMOHHON

nanatel — B MockBe 10 30 ThiC. 0JII1., B MPOBUHIUM OT 5 THIC. JOJUL; HEUTpanu3anus

24 Cwm.: Ocunenko O.B. Poccuiickuii rpunMeiin. CTpaTerus KOpnopaTHBHO#H 060poHbL. M., 2006.
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CHJIOBBIX BEIOMCTB (Mwiaunus, mpokyparypa) 30—60 Teic. momr.; cuioBoil 3axBat 300-—
500 momn. 3a mTypMm, 100-200 moyt. B CyTKM 3a OXpaHy Ha OJHOro OOWIla; Ha3HAUYCHHE
MUHHCTEPCTBOM B KPECIIO IUPEKTOpa HyKHOTO yenoBeka 150-200 Teic. mou.

[TaTeii mocnmenHuit 3Tam — OOECTEUUTENbHbIE MEpONPHUATHSA: TP BO30YKICHUH
YTOJIOBHOTO JieNia MPOTHUB ompeseraeHHoro ymma ot 50 teic. momi. B MockBe u ot 20 ThIC.
JIOJIJI. B PETHOHE; 3aKpbITHE JTH000T0 yrosoBHoro aena 30 teic. gomwn. (MBJI), 1,5 mun (ecnu
neno pemraercs B ['ennpokyparype) B MockBe u 50—200 Thic. B peruoHe; MpoCIylIiBaHUE
MoOmibHOTO Tenedona 6e3 cankiuu cyna 1500 nom. B aeHb, ¢ cankuuu cyga — 300 qoimt. B
JI€Hb; yJAepKaHuEe JHUIa C U30JsIMeld OT BHemHero mupa oT 20 ThIC. AOJUL; AEMYyTaTCKUN
3anpoc B ['ocayme 5-8 ThIC. MOJUL; BBITYCK HYXHOTO IOCTAHOBJIEHUS IPABUTEIBCTBA OT
500 TeIC.; CIOKET MO IeHTpanbHOMY TeneBuaeHuo (1,5-2 mun) 5000-30000 ,Z[OJ'IJ'I.266

Jlaxxe ecnu mocuuTath npuBeneHHYI0 B MHTepHeTe MH(MOpPMAIHIO «IIYTKOI», TO OHa He
CIIMIIKOM Jajieka OT HUCTUHBL. CHIIOBBIE 3aXBaThl COOCTBEHHOCTH CETOJHS — 3TO BUJ
OpraHn3oBaHHON mnpectynHocTH. Koppynuus — BceoxBartHa. Jlaxke CyIbl OTKpPBITO
HapyIlIalT HE TOJIBKO TpakJIaHCKOE, HO M YIrOJIOBHOE 3aKOHOAATeNlbcTBO. Emie Tpu rona
Ha3aj [Inenym BepxoBHoro Cyna P® 3amperun cyqam oO1meil IOpUCIUKIIUN BMEIIATEIECTBO
B CHOPBI COOCTBEHHUKOB. OJJHAKO OHM JENIAIOT 3TO JI0 CHUX TOp, Tpy0o HapyImias HE TOJBKO
rpakJaHCcKoe, HO M YroJioBHOEe 3akoHoaaTenbcTBO. IIpencemarens BepxoBHoro Cyna
oOpatuiicst kK wieHaM [ eHepanbHOro coBera aBkeHus «Jlemosas Poccusi» ¢ npeanoxxeHuem:
«MHpopmMupyiiTe Hac O HEMPABOCYAHBIX PELICHHUSIX, TaKHUM CYyIbSIM MECTO Ha CKaMbe
TOJCY IUMBIX» 3a 01H ToIbKO0 2004 T. GBLIO OTCTPAaHEHO OT paboTs 60 cymeir™®’.

Crienmanucthl Ha3bIBalOT TPU OCHOBHBIX MEXaHM3Ma HE3aKOHHBIX noriouieHui. [lepBriii
— 0aHKPOTCTBO, IMMPOKO HCIIOIb30BaBIIeecs: B Hadane 1990 rr., mpexkae Bcero B 3axBaTax
CTONMUYHBIX yHUBepMmaroB. Torma mosiBunach «PocOMITUHT» — KOpHopamus Mo 3axBary
HEJBMKUMOCTH. JleiicTBOBaBIIMI TOTa 3aKOH O OAHKPOTCTBE MO3BOJISLI JICHIEBO W MPOCTO
3axBareiBaTh npeanpusatus. WM numb pecars ner crnycts B 2002 r. BBeIM HOBBIM 3aKOH,
KOTOPBIA OCHOXHsT 3axBaThl. KoiuuecTBo nen 0 0aHKPOTCTBE COKpPATHIIOCH HAa TOPSIOK.
[ToBTOpHUIIACH MCTOPHS, MTOXOXkAasi Ha MPUBATU3ALUIO. ['paXkaaHCKUE 3aKOHBI U MOJA3aKOHHBIE
aKThl, €€ perjJaMeHTHPYIOIUe, ObUIM HAMMCAHbI 3aBEIOMO B MHTEPECAX «IIPHUXBATH3ATOPOBY.
Teneps, korga CueTHast manara onmyOIMKOBaIa JaHHBIC O MIPUBATU3AIINH 32 IECSTh JeT ¢ 1993
no 2003 r., MOXHO JMIIb YAUBIATHCS CTPYKTypam, KOTOpPbI€ MPUHUMAIM HOPMATHUBHBIC

IMPABOBBIC AKThI O MMPUBATU3ALUH, YTO OHU HEC PACIIO3HAJIN UX OYCBUAHYIO KPHUMUHOTCHHOCTDH

268 http:// www.olevinskiy.ru/services.php.
27 Peiimepsl  pasO3MIM  IIHMTEPCKHX».  IIpaBOOXpaHMTENbHBIE  OpraHbl — Hayamum  Oopsdy  c
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U KOppYHNIMOHHOCTh. BhIBIINME TOralIHiE NPEMbEP-MUHUCTP U MUHHUCTPBI MBITAIOTCS ceiluac
JI0Ka3aTh, YTO MIPHUBATU3ALMs ObUIa JIETUTUMHOM, TaK KaK COOTBETCTBOBAJIA JICHICTBOBABIIEMY
TOT/la TPaKAAHCKOMY 3aKoHojaTenbcTBY. Ho oHM «3a0buim» 00 yromoHoM. Heropucty
OYEBHUJIHO, YTO €CIM TOCYJApCTBEHHOE NpPEINpHUATHE TNpoJaeTcs 3a OECLEHOK, TO 3TO
XUIICHUE B pasMepe pasHULBl MEXAYy pealbHOM I[EHOM M IPUBATU3ALMOHHOM.
B3sTounndecTBO M CiaykeOHBIE 3JI0yNOTpeONeHHsT HUKTO He OTMeHsl. YK mpocto He
npuMeHsicsa, xors MBJI u mnpokypaTypa Benu Y4YeT M aHaIu3 IPUBATU3ALMOHHON
npectynHocTd. OJHAaKO BBUAY OTCYTCTBHSI «IIOJUTHYECKOM BOJW», OHAa OCTaBajach
(daxTrueckn Oe3HaKa3aHHOM.

CunoBble 3axBaTbl HBIHE — CpEACTBA Iepenena COOCTBEHHOCTU. 3a JecsTh JIeT
KPUMHUHAQJIBHO 3aXBa4€Hbl JNECATKHU THICSY MPEANPUATHI M COOTBETCTBEHHO COTHHU ThICAY
Jro/Iel OKa3amuch 0e3pabOTHBIMHU.

[Tocne 2002 r. mosiBWICS BTOPOM MEXaHHM3M CHUJIOBOI'O 3aXBaTa — HE3aKOHHasl CKYIKa
aknuii. Pelneppl, oka3piBas TCHXMYECKOE W (U3MYECKOE BO3JICHCTBHE Ha aKIIMOHEPOB,
3acTaBiIsUIM UX npogaBaTh UM akuuu. B YK P® ects craths «lIpuHyXkneHne kK COBEpIIEHUIO
CHACIKM WIM OTKa3zy OT €€ COBeplIeHus». JTo He HOpMbl 'K O HENeHCTBUTENBHBIX U
HUYTOXKHBIX CJENIKAaX, KOTOPBIE OKa3aJUCh MaTod(PPEKTHBHBIMH JUIS 3alIUTHl aKIIHOHEPOB.
Yacte 2 cr. 179 YK 3a npuHyXIeHHE K NPOJAKE aKIMH ¢ NPUMEHEHHEM HACWIUS WU
OpPraHU30BaHHOM TPYNIION MpeayCcMaTpUBAET JUILIEHHE CBOOOJBI OT IATH A0 JECSTU JIET.
OpHako HeW3BeCTHBI Jena mo 3Toil cratbe YK, a oHM Moruim Obl B 3ayaTKe NOJAaBHUTh
peiinepcTBo, KOTOpoe 0O0CHOBAHHO HAa3bIBAIOT «IKOHOMHUYECKUM TEPPOPUZMOM.

Kak, B dacTHOCTH, KBaJH(HUIMPOBATH JEATEIHHOCTh HWHBECTUIIMOHHONH KOMITAHUH
«Poccust», nHBECTUIIMOHHONW KoMmaHuM «PocOunauHr» u coreH apyrux ¢upM (TOJIBKO B
Mocke 3apeructpupoBaHo okosio 30), KOTOpble 3aHUMAaIUCh CHUJIOBBIMHM 3aXBaTaMH
npeanpustuii? Kpaka peecTpoB W APYrUX AOKYMEHTOB IOPHAMYECKOrO JHIA Oo0pasyer
COCTaB HE3aKOHHOTO IOJIyYE€HHUsl CBEACHMM, COCTABISIONIMX KOMMEpYECKyro TaiHy (cT. 183
VK). IlpencraBieHne B perucTpallMOHHBIE OPTaHbl MOJJICIBHBIX JOKYMEHTOB — 3TO
MOXUIIEHHEe JOKYMEHTOB U uXx mnonnenka (ct.324, 327). Hortapuychl, 3aBepuBIINE
NOJJICNIbHBIE JIOKYMEHTHI, OTBEYAlOT 3a COY4YacTHME€ B MPECTYIUIEHUSX, KOTOpPbIE OHU
«JIerajJu30BajN», 3a JOJDKHOCTHBIE MPECTYIUIEHHS, B TOM YHCJIE XaJaTHOCTh, YacTHbIE
HOTapuychl, — cT.202, a Takke 3a KOMMEPYECKHH MOAKyn. MOIIEHHUYECTBO U
CaMOYIIPAaBCTBO, NPUYMHEHHE Bpela 370POBbIO, CONPOTHBIICHHE IPEICTABUTEINIO BIACTH,
ciry)keOHble 3510ynoTpelnenuss — Bce 3To mnpenycmorpeHo B YK P®. OOocHoBanHa
kBaymudukanus 1 1o cr. 210 YK o co3maHuu mpecTymHOro cOOOMIECTBa ISl COBEPUICHHUS

TSOKKUX U 0C000 TsDKKUX npectyruieHuit. K npumepy, «PocOmnauary Obul caMoii MOIIIHOW B



CTpaHe 3aXxBaTHMUYECKOH opranmzamueir. B 2002 r. cranmm Bo30y>KAAaThCS YTOJNIOBHBIE JeNia B
OTHOLICHUM 3TOW HMHBECTUIIMOHHOM KommaHuu. OHM CHeNady NUCbMEHHOE 3asBJICHUE B
yIpaBleHUE SKOHOMUYECKOH Oe3omacHOCTH T. MOCKBBI, 4TO HE OYyIyT HCIIOJIB30BaTh
«YEPHBIX» MM «CEPhIX» TEXHOJOTHH. DTOr0 MOYEeMY-TO OKa3aJloch JIOCTATOYHO IS
HENPU3HAHMS B IEATEIBHOCTH BUHOBHBIX COCTABOB MTPECTYILICHUH.

Ha cocrosBmemcs 1-2 nexabps 2005 r. Bropom Exeromnom Hamumonanmsnom ®dopyme
«CrnusHue u noraouieHue B Poccun» aBrop noknana «lcmnoap30BaHUE YrOJIOBHO-IIPABOBOTO
pecypca mpu 3alIMTe KOMIAHMHA OT HEAPYKECTBEHHOIO TOTJIOMICHHS» Ha3Bal B psay
OCHOBHBIX BHJIOB IIPECTYIJICHUH, COBEPILIAEMBIX B XOJI€ 3aXBaTa, MOLIEHHNYeCTBO (cT. 159 VK
P®), mognenky moxymentoB (cT.237 VYK), dampcudukamuio mokazarenbets (cT. 303 VK),
camoympaBcTBo (ct. 330), IpuuMHeHHe yiep6a 6e3 mpu3HakoB xureHus (ct. 165 VK PD)*,

Ha III popyme «Cnusinue u nornomenue B Poccun» (Hos6ps 2006 1.) coodmianock, 4To B
IPOU3BOJCTBE cieacTBeHHoro komutera MBJl Haxomsatcs 460 yrojgoBHbIX JAel O
KpUMHUHAJIBHOM peraepcte, 70 men mepemano B cyA. B MockBe 3a math jet mo ¢akram
CHJIOBBIX 3aXBaTOB MPeNNpUATHI ObLTO0 BO30YKAEHO 675 YyroJoBHBIX A€, 10 cyaa Jouuu 12,
OCYXJICHHBIX — HHU oxHoro>" . B MOCKOBCKO# 061aCTH B pe3yJibTaTe MPECTYIHBIX 3aXBAaTOB
cenpxo3yroauit HaneceH yuep6 B 200 mutH 10i11., Bo30yxkaeHo B 2006 1. 19 yronoBHBIX ned,
JI0 CyJa JOLIO OJIHO, 13 mpekpamieHsl, o 5 npoaoIKEeHO paCCJ'ICILOBaHI/Iezm.

ITo Bocemu craThsiMm YK mpakTuka Haydyuiach KBaJIM(UIMPOBATH MPECTYMJICHUE 3aXBaTa
— 158, 159, 163, 303, 305, 315, 330 u maxe mo crt.212 (MaccoBble Oecniopsaku) u 210
(opraHm3aLys MPecTyIHOro coobmecta)” . [IpeIoXKenne paa IpUCToB o BBeaeHHH B YK
HOBOM HOPMBI O IIPECTYITHOM PEUAEPCTBE, HE BBI3BIBAIOTCS HEOOXOAUMOCTBIO.

[IpuBeneHHass CTAaTUCTMKA HAIJSAHO  JIEMOHCTPUPYET  paclpOCTPaHEHHOCTb  IPH
KBaJM(UKALUKA MHOTOYIIEpOHOro peiaepcTa omuoku Ne 1 — «HekBanupukaum», 0Tkaza B
BO30YKIEHHHM e M HUX NpeKpalleHMH B CyaeOHOM mpou3BoicTBe. Ilpuumna Takoro
TIOJIOXKEHHUS 3aKIII0UeHa B IPABOIPUMEHEHNH, KOTOPOE HE KBATU(DUITUPYET CUIOBBIC 3aXBaThI
10 MHOTOYHCIIEHHBIM cTaThbsiM Y K. [Touemy?

AHaJIOTHYHOE MOJIOKEHHUE C JPYTUM MHCTUTYTOM T'Pa)KIaHCKOTO MpaBa — OaHKPOTCTBOM

(ct. 65 T'K). B rom apOurpaxknele cyasl mpu3HaioT Oankporamu cBbime 100 Thic.

268 Bropoii Exerommsiii Hammonansusiit ®opym «Cimsnaue u nornomenne B Poccumy». 1-2 nexabps. M.,
2005. C. 46.

269 KpuMuHaIbHBIE 3aXBaThl EPECTAIOT OBITH aHOHUMHBIMH // Poccuiickas rasera. 2005. 13 mas.

20 Criusuave u noromenue. 2006. Ne 2. C. 5.

21 Cm. monpo6uee: Ocunenxo O. Hopeillnii KOPIOPATHBHBIH IIAHTAX: MCTOKH, TEXHOJOTHH, METOJIbI

MOJrOTOBKY M npou3BoicTBa // Crusiiue u nornomenune. 2006. Ne 12. C. 61-65.



npeanpuHIMaresicii. Jlo yroJoBHOTO cyla JOXOIAT CIWHHUIILI, OCYKIECHHBIX MPAKTUICCKU
Her. Tak, ®CHII B 2000 r. Bo30yamio mo ct. 195 VK (HempaBomepHBIC NEUCTBHUS TIPH
OaHkpoTcTBe) 33 menma, HampaBlieHO B CyA 2 AeNa, W3 KOTOPBIX OJIHO BO3BpAIllEHO Ha
nocnenoBanue. [lo cr. 194 (mpemnamepeHHOe OaHKPOTCTBO) BO30YKIAeHO 29 men, B Cyn
HanpasiieHo 0 jgen, mo ct. 197 (hukTuBHOE OAHKPOTCTBO) BO30YKACHO 4 /IeiTa — HAIMPaBJICHO
B cyx 0 gern’’?. KoamuecTBo myOIMKamnuii 06 yroJOBHO HAKa3yeMOM GAaHKPOTCTBE 3aMETHO
TPEBOCXO/IUT YHCIIO OCYKICHHiT . [ TaBHBIC MPHYMHBI KBATH(QHKAIMOHHBIX OLIHOOK B BHIC
HENPUMEHEHUSI HA3BaHHBIX HOPM 0 OAHKPOTCTBE, MOJIara0, B 3aKOHOAATEILCTBE.

HcTopuKo-CpaBHUTEIBHBI METOJ TMO3BOJISICT 3a(DUKCHPOBATh AHAJOTUYHYIO KapTHHY B
Poccun BekoBoil 1aBHOCTH. B cpemHeM 1o gopeBosiioniMoHHOM Poccun B rof ocy»kaaiaoch 3a
O0aHKpoTCTBO MeHee AByxX 4enoBek. A.H. Tpaitnun eme B 1913 r. mucan mo sTomy moBoay:
«39T0 pHUCyeT OAHKPOTCTBO BBIMHUPAIOIIMM IMPECTYIJICHHEM, BBIMUPAIOIIUM TOTJa, KOTJa B
KHM3HMA JKAJIIOOBI Ha 3JIOCTHBIE HEIUIATE)XKH PACTyT C KaXIbIM JHEeM. OOBSCHEHHE TaKOTo
HEOOBIYaliHO BBICOKOTO YHCIIA ONPABAAHHBIX MOXET OBbITh TOJBKO OJHO: CII€ACTBEHHBIN
MaTepuall eclii U TMOoMagaeT 0T KOHKYPCHOTO YIIPaBIEHHsI K MPOKYPOPCKOMY HAaA30py, TO B
TAaKOM COCTOSIHUM ¥ TaK TIO3[HO, YTO BBIHOCHTh HAa OCHOBAaHMHM JTOTO Marepuaia
OOBHHHTEIBHBI MPHTOBOP OKA3bIBACTCS HEBO3MOKHBIM» . II006Has mporeccyanbHas
OCOOCHHOCTh JIeJI O OaHKPOTCTBE CYIIECTBYeT M B coBpeMeHHON Poccum. Jlo pemeHus
apOUTPaKHOTO Cyaa O OaHKPOTCTBE MPOKypaTrypa HE MOXKET BO30YXIaTh YrOJOBHOE JIEJO.
JIOKHUKK U KPEeTUTOphl Ha JHOO0O0M CTaauM KOHKYPCHOTO MPOW3BOACTBA MOTYT 3aKIIOYHTH
MUPOBOE corjamieHne. ToIbKO TOCe MPU3HAHKUS apOUTPAKHBIM CYIOM JODKHUKA OaHKPOTOM
BO3MOXKHO YTOJIOBHOE TipeciienioBanue. [Iporenypa apOUTpaKHOTO CyAOTPOM3BOJICTBA MOYKET
3aHUMAaTh TOA-ABa, a TO M Oosblie. 3a 3TO BpeMs JI0Ka3aTeNbCTBEHHass 0a3za 4acTo
yTpauruBaeTCsl W YCTapeBaeT, MOATOMY TaKHe Jejla He HMMEIOT, KaKk MpaBuiio, CyaeOHOU
MIEPCIICKTUBEI.

HmeroTcss W yTOJIOBHO-TIPABOBBIC  CIIOKHOCTH  Pa3MEXEBaHUS KPUMHHAIBHOTO U
IpaXKAaHCKO-MIPABOBOr0 OaHKpoTcTBa. Pasnuunme AByX BHUIOB OAaHKPOTCTB MPOXOIUT IO
OCHOBHBIM KPHUMHHOOOpa3yIoNIMM TpU3HAKaM: a) CYOBEKTHUBHAs CTOPOHAa — YMBICEI,
HU3MEHHOCTh MOTHBOB U IIeJIeii; 0) MpUYMHEHHE KPYTHOTO yiiepOa; B) JOKYMEHTHBIH 0OMaH.

Fme Ha 3ape CTaHOBIEHMS HWHCTUTyTa OaHKPOTCTBA pPYCCKOE YIOJOBHOE IIPaBO

212 Cm.: Kon6 B.M. OTBETCTBEHHOCTH 3a KPUMHMHAIBHOE 6aHKpOTCTBO 110 YK P®. M., 2003.

23 Cwm. manpumep, Jlonawenko H.A. HenpaBoMepHble NelcTBHA mpu GaHKpOTCTBE / 3aKOHHOCTH. 1999.
Ne 4; Muxanes U FO. Kpumunanpaoe GankpotctBo. CII6., 2002; Hxu I1.C. YromoBHas OTBETCTBEHHOCTH 3a
MPECTYIUIEHUS, CBA3aHHBIE ¢ OaHKpoTcTBOM. M., 2000.

2 Tpaiinun A.H. HecoctosTensHocTh 1 6ankpoterso. CII6., 1913. C. 33.



KPUMHUHAJIBHBIM CUHTAJI0 OAHKPOTCTBO YMBIIUIEHHBIM U MOJJIOKHBIM MTPECTYIICHUEM.

Ymepd B KpUMHUHAIBLHOM OaHKPOTCTBE HOCHT KOMIUIEKCHBIM XapakTep. BrimrodaeT
MaTepHaibHbI Bpel (IpsAMOM M YIyIIEHHas BbIT0/a), COLUAIbHBIH — OCTaBlIeHHE 0e3
paboThl cCiTy)Kaux OOAHKPOYEHHOTO NPEIANPHUATHS, IE30pTaHU3alUI0 B XO3SWCTBEHHON
nesTeNbHOCTH. HekoTopble uccienoBaTeny BKIIOYAOT B OaHKPOTCKUHN yIiepO camoyOuiicTBO
0aHKPOTOB M BpeEJ 3JJ0POBHIO aKITMOHEPOB, YTO HEBEPHO, MO0 BHIXOAMUT 3a MpEebl 00bEKTa
TMOCATaTENbCTBA — HHTEPECH! IIPEANPUHIMATENECTBA B OFOKETHOMH chepe”’”. KOMILTEKCHBI
yiep0 He BBIpaXKaeTcsi B OJTHOM M3MEpPEHHH, HallpuMep, pyOJIeBOM M0 aHAJIOTUH C KPYITHBIM
yIep6oM XHINEHHi, KaK MHOLAA MpeAaraeTcs C. DTOro AemaTh HEIb3sl H IOTOMY, 9TO
SKOHOMHUYECKOE COCTOSHUE XO3AHCTBYIOIIMX CYOBEKTOB BeCbMa pAa3JIMYHO — MEJKUi,
CpeIHuM, KpYIHBIH OU3HEC.

BbIxos u3 nosokeHus npeasaraercs OTACIbHBIMU UCCIE0BATENIMU B BUJIE UCKIIIOUEHUS
M3 COCTABOB IMPECTYIHOrO OAHKPOTCTBA NPH3HAKA KPYMHBIH ymeps” . IIpeanoxkenue
HeyJauHoe. Bo-mepBbIX, NoTOMy, 4TO 0€3 OOILNECTBEHHO OINACHBIX MOCIEICTBUI He
CYIIECTBYET TPECTYILICH A . BO-BTOPHIX, €CITH HCKITIOUHTH YIIep6, MagaeT rPaHuIa MEeKLY
KPUMHMHAIBHBIM M aJIMUHUCTPAaTUBHBIM OaHkpoTcTBOM. Crtathu 14.12 u 14.13 KoAIl P®
MOJIHOCTHIO BOCIPOM3BOJASAT JUCIO3UIMN OJHOMMEHHbIX HOpM YK, HO 0e3 yka3aHus Ha
KpynHblii ymep6. Tem cambiM yiiepO NpU3HAETCSd E€AMHCTBEHHBIM pPa3rPaHUYMTENBHO-
KBAJTM(PHUKALIMOHHBIM NIPU3HAKOM.

B Hos0pe 2002 r. mpuHAT HOBBIM, Tpetuil mo cuety P3 «O HECOCTOATEIBLHOCTH
(bankpoTCTBE)». ITO CBOETO poja KoAekc ¢ 233 cTaThsiMU. B oTinmune OT MpeaiecTBYOmuX
OJIHOMMEHHBIX 3aKOHOB €r0 OCHOBHas II€JIb — O3[0pPOBJICHUE MNPEANPUATUS JIOJKHUKA,
HEJIONyIIEHUEe €ro 0OAHKPOUMBAHMA, KOTJa OH €Ile He YTPAaTW IMOJIHOCTBIO CIOCOOHOCTh
BO3BpaTa J0JIFOB KpeauTopaMm. B HeM 4eTko mponucaHsl IpaBa U 00s13aHHOCTH apOUTPaKHbBIX
YIPaBIAIONUX M KOMHUTETa KPEIUTOPOB, 3JIOYMOTPEOJICHUS KOTOPBIX Yalle BCEro OBbLIH
CBSI3aHBI C TaK HAa3bIBAGMBIMH 3aKa3HBIMU OaHKPOTCTBAMH B IEIISAX Tepeiesa COOCTBEHHOCTH.
CriocoObl Te e, YTO W IpU CWIOBOM 3axXBaTe 4Yy>KOW COOCTBEHHOCTH: HACHIIbCTBEHHAs
CKyNKa aKLUH, JONOJHUTEIbHbIE SMHUCCHUH, XHUILEHHs, 3J0yHOTpeOsieHUs Mo Ciyxoe,
Koppynuus u np. He crompko camo OaHKpPOTCTBO, T.€. NpPU3HAHUE APOUTPAKHBIM CYJIOM

HECIIOCOOHOCTH JIOJDKHUKA B TIOJIHOM OOBEME YIOBJIETBOPUTH TPEOOBAHUS KPEIUTOPOB IO

215 Cwm.: lemuooe FO.H. TIpecTyHOCTH B COLMANBHO-610IKeTHOI cdepe. M., 2001.

276 Cwm.: Muxanes M.IO. Vkas. cou. C. 134,

277 Cwm.: Kon6 B. lenn KpUMHHATBHBIX GaHKPOTCTB // 3aKkoHHOCTH. 2003. Ne 9.

28 Cm.: Hosocenos I'. Be3 MpecTyNHBIX TIOCTENCTBUI HET mpecTymieHnus // Poccuiickas roctums. 2001.

Ne 3.



JICHeKHBIM 00s3aTeNbcTBAaM W (WIJIM) HUCTONHATH OOS3aHHOCTH IO yIUIAaTe€ O0SM3aTeIbHBIX
IUIaTEKEH, CKOJIBKO €ro KpUMHHAIM3ALKS CTaId HAHOCUTh NPEIIPUHUMATENSIM, OOIECTBY U
rOCyJIapCTBY COLMAJIbHO-3KOHOMUYecKUi ypoH. Ilo cimoBam pykoBomutens denepanbHOil
CIIy>kO0BI 110 (pHAHCOBOMY 03710poBIeHHIO B 0aHKPOTCTBY (DPCDO) T.U. Tpedunopoii okoio
30% Bcex OankporcTB B Poccum mnpuxomuTcss Ha 3aka3Hble OaHKpoTcTBa. IlpexxHuit
pykoBogutesnb ®CDO I'. Tanxs roBopmi, uTo 3akoH 0 6aHkpoTcTBe (1998 1.) ncnonb3yercs He
Uil (MHAHCOBOTO O3JIOPOBJICHHMSI HECOCTOSATENIBHBIX MPEeNNpUATHil, a Uil mepezena
COOCTBEHHOCTH, Ui 3axBaTa (PMHAHCOBBIX TIIOTOKOB BIIOJIHE IJIATEXKECIIOCOOHBIX
npennpustuid. [Ipesunent PO Bo Bpems cBoero BusuTa B BenukoOpurtaHuio eiie B ampesne
2000 r. moobemian MHOCTpaHHBIM HHBeCcTOpaM: «CKOpO MBI TOCTaBUM TpErpaay Ha IMyTH
noo6Horo poaa “danpmuBbiXx” 6aHKpOTCTB. K cokaneHuio, B OOJBIIMHCTBE CIy4aeB OHU
NPECTaBISIOT cOO0M BCETo JIMIIb MOMBITKY NPUKPBITh 3aXBAT MPEANIPHUITUS U3BHEY.

Takum oOpa3om, mnoa Kamydiasskem OaHKpOTCTBa IIOYTH JECATb JIET Hapsay C
«TpUXBaTH3alMel» M CHUJIOBBIMHM 3axXBaTaMM MPEINPUATHH NPOUCXOAMI KPUMUHAJIBHBINA
nepefen  COOCTBEHHOCTH  TOCPEACTBOM  IPECTymHOro OaHKpoTcTBa. ['paxkaaHckoe
3aKOHOJATEIBCTBO 3TOMY, KaK OKa3ajocCh, [0 CYIIECTBY HE MPEMATCTBOBANO. ApOUTpPaKHbIHI
npoueccyaiabHblil Kojiekc PO «cmyuaiiHo» He TpeOyeT nepenayu MaTepuajoB KOHKYPCHOTO
IPOM3BOJICTBA B MPOKYpaTypy NpH OOHAPYKEHUH B NMOBEJCHHMU JTOJDKHUKOB U KPEAUTOPOB,
apOUTPaXKHBIX YIPABISIONINX U UX «3aKa34YMKOB» MPHU3HAKOB cOCTaBOB mpectymieHui. ['TIK
2002 r., Kak ¥ OpexJe AecTBOBaBLIMMU, B 4. 3 cT. 220 yetko 3anucan: «B cinydae, ecnu npu
paccMOTpEeHHH Jenia CyJ OOHApY>KUT B JEHCTBHUSX CTOPOHBI, APYTUX YYACTHHUKOB Ipoliecca,
JOJKHOCTHOTO JIML@ WM MHOTO JIMIA MPU3HAKOB MPECTYIUIEHUs, Cya cooOuiaer o0 3ToM
npokypopy». Kak npasunsHo numret [1.A. Cko6imkoB, «tem cambiM aeictByromuii AITK PO
y3aKOHHMBAaeT YKpbIBATEIbCTBO CYJIbSIMH ¥  TONUPAET MNPUHLIUN  HEOTBPATUMOCTH
HAKA3AHHSD) .

Haubonee cepbe3Hble KBaTHU(PHUKAIIMOHHBIE OIIMOKH B BU/IE HETPHUMEHEHHs K PealbHBIM
npectymienusM YK, kak npencraBisercs, Moraud  Obl  ObITh  COKpAIEHbl IpHU
JEKpUMUHAIU3aUK  OaHKPOTHBIX MpecTyIuieHu. «J/lpiIMoBasg 3aBecay apOUTPasKHOTO
NPOM3BOJICTBA O OAHKPOTCTBE pa3Besulach Obl, YTOJOBHBIEC Jeja HE pPa3BaJIMBAIUCh H3-3a
HepokasyeMocTH. [Ipokypatypa u cyapl oOwiedl OpPUCIMKIMA B OOBIYHOM YIOJIOBHO-
IPOILIECCYyaTbHOM TOpSIIKE, HE JIOKUAAACh HWHOIZA TOAAMU AJIAIIMXCS  apOUTpa)KHbIX
pelLleHMi, paccMaTpuBaIy Obl JleNa O XMIEHUSX, CIIy>KEOHBIX 3J10yHOTpeOIeHUsX, MMOI0rax,
HEBO3BpaTe KPEIUTOB, NPUYMHEHUHM Yyuiepba Oe3 MpHU3HAKOB XUILEHHs, HE3aKOHHOM

NpeaAnpruHUMATCIILCTBE € MOMCHTA COBCPHICHHA OTUX W OPYTHUX HpCCTynHGHHfI. Kax



OTMEYaJIOCh, 32 BPEMs JIOJNTOJIETHUX apOUTPaXKHBIX MPOHM3BOJICTB O OAHKPOTCTBE TEPSIFOTCS
MHOTHE JI0Ka3aTelbCTBa IO JIeTy, €CJIU YTOJOBHbIE Jiea BO30YyKaTh M0 UX OKOH4YaHuIo. J{o
OpU3HAHUS Ke Npeanpusartus OaHKpOTOM HeNb3s BO30YXAaTh JeJd0 O OaHKPOTCKHUX
MPECTYTUICHUSX.

Eme oaMH «CTBIK» Tpa)XIaHCKOIO M YTOJIOBHOTO 3aKOHOJATENbCTBA, 3aCIy>KUBAOLIUI
BHUMaHUs. OTO KBalIM(UKAIUS MOIIEHHUYECTBA, TPAaHUYAIIETO C HeIEeHCTBUTEIbHBIMU
caenkamu. 'K mpenycmaTtpuBaeT ps TakMX CHEJNOK: HUYTOXKHBIE, COBEPIICHHBIE C IIEJIbIO,
NPOTUBHOM OCHOBAM TIPABOMOPSAKA M HPABCTBEHHOCTH, MHHMbIE U TPUTBOPHEIE,
COBEpIIEHHBIE 3a TIpeAesiaMH IPABOCIIOCOOHOCTH FOPUAMYECKOTO JIMIA, KaOaJbHEIE,
COBEpILECHHbIC I10J BIWAHHEM HACWUJIUS, YIPO3bl, 3JIOHAMEPEHHOIO COTJIALICHUs, IpHU
CTEUCHMH TSKEJBIX 00CTOATENbCTB OMHOW U3 cTopoH (cT. 169-179 TI'K). Onwupasice Ha
IPaKAaHCKO-IIPABOBOM MHCTUTYT clenok, A.B. HaymoB mnpemioxusi B MCKOBOM NOpSIKE
yepe3 CyJa BO3BpalllaTh TOCYJapCTBY HE3aKOHHO NPUBATU3UPOBAHHYIO COOCTBEHHOCTb,
IIOTOMY 4YTO B3SITOYHUYECTBO BCE PABHO HE JOKa3aTh, KaK M KOPBICTHBIM YyMBICET
HpI/IBaTI/ISaI_[I/II/IZSO. WNHbpIMU  crioBamMM, TpeajiaraeTcsi MHOTOMWUIMAPAHBIE  XMILEHUSA
rOCyJJapCTBEHHOTO  HMMYIIECTBA,  B3ATOYHMYECTBO,  3JIOYNMOTPEOJCHUE  CIIyKEOHBIM
MOJIOKCHUEM KBaJTM(HUIMPOBATh HE KaK MPECTYIUICHWS, a KaK TPaXXITaHCKUE MPOCTYTIKH.
JloBOI TPUBOIUTCS €IWHCTBEHHBIM — TPYAHOCTH JOKaszatenbcTB. JloBox He yOexmaer:
TPYJIHOCTHU JI0Ka3aTeJIbCTBA HE CIIyXaT apryMEHTOM B MOJb3y TOM WM MHOW KBaTu(UKaLUU
COJIESIHHOTO, TeM Ooiee IJii OCBOOOXKIIEHUS OT YTOJIOBHOM OTBETCTBEHHOCTH 3a TSKKUE
IPECTYIUICHUS.

Croycra mectb jeT «JlureparypHas rasera» OLIEHWIA 3TO IMPEAJIOKEHHE KakK HPOCTOH,
JIETaJIbHBI ¥ O4YeHb NPOGECCHOHAIBHBIN CIOCO0 BBIXOJA W3 TYNMHKOBOW CHTyalldd C
Bay4epHOI anBaTmauHeﬁzgl. Bpsig mu, onHako, 3TO AeUCTBUTENHHO BbIXxoA. OOIIecTBeHHAs
OMMACHOCTh TMPECTYIUICHUH, TpaHWYAIIUX C JEIUKTAMH HE BBIIIe KATETOPHH HEOOIBIION
TsokecTd. [lpuBaTH3alMOHHBIE NPECTYIJIEHUS HAHECIW CTpaHe, KakK CcJeayeT U3 OT4eTa
Cuetnoii nanatel P® 3a pecatunetHui nepuon ¢ 1993 mo 2003 rr., MHOTOMUJUTHAPIHBIN
yiiep6. MOXHO M MX CUMTATh MPECTYIUICHUSIMA HEOOBIION TSKECTH, ¢ KOTOPBIMU TPaHUYaT
npoctynku? OTBET OYeBHJICH, KaK ¥ OYEBUIHBI MOTHBBHI TaKUX TEPEBOJIOB TSKKUX M 0CO00
TSOKKUX TPECTYIUICHUH B PAaHT TPAXKIAHCKUX MPOCTYNKOB IO HEIEHCTBUTEIBHBIM CIICITKAM.
Ceifuac 10 TakUM CHEJIKaM COKpAlleH CPOK JABHOCTU 1O TPEX JET, TaK YTO «BBIXOJA H3

TYIIUKa» COCTOAJICA U C 3TOM CTOPOHBI. «PeBomronus» UL B TOM, YTO IHOCPECACTBOM

2 Crobnuxos IT.A. Kak nokasats danscudukamyio / Dx-FOpuct. 2005. Ne 22.
280 Cm.: Haymos A.B. JlenpuBatusauus 6e3 peomonuii u nepeenos // HesaBucumas rasera. 1998. 4 Hosi6.

21 Cwm.: Haymos A. Bes peBomommii // JluteparypHas raseta. 2004, 2627 aHB.



IPaXJAaHCKOTO TpaBa OeCIpeneiecHTHO B COBETCKOM M ITOCTCOBETCKOM 3aKOHOJIATEIhCTBAX
JICJIAIOTCS MONBITKA aMHUCTHPOBATh TSKKYIO IPECTYIHOCTh. YMECTHO 3aMETUTh, YTO JTOT
IIPUEM BECbMA PACIPOCTPAHEH y aJBOKATOB, KOTOPBIE C IOCTOSIHCTBOM, JOCTOWHBIM JIyYILErO
IIPUMEHEHM, JOKA3bIBAIOT HA CYJE, YTO COACSIHHOE — HE DKOHOMMYECKOE IPECTYIUICHUE, a
IPAKIAHCKUN JEJIHKT.

MupoBoe cornameHue 1o rpaXxJIaHCKUM JeJIaM MOXKET CTaTh IPUKPBITUEM IIPECTYIUICHUN
¢ o0eux coriamaronmxcs cTopoH. Tak, B U3BECTHOM Jiejle O MOIIEHHHUYECTBE MeinamarHara
I'ycunckoro, 3aBepIIMBIIEMCS MHMPOBBIM COIJIAIIEHHEM €ro M l'a3mpoma, MMEHHO 3TO U
npousonwio. I[losromy mnonHsTHO, 4To Korma ['eHepanpHas mnpokyparypa P® 3amnpocuna
skcTpanzunuio ['ycuHckoro B Pocchro, To rpedeckue BIacTH OTKa3ald B BbIJAYe, TAaK Kak
TaKhe JACsHMs, KOTopble ['yCMHCKHMH HmOmycTHa IO MHPOBOrO corniameHusi, B ['pennn
HenpectynHbl. Caenka ¢ ['asmpomom, kortopomy I'ycuHCKME mpojan cBOM akLMU Ha
teneBunenne u CMU, sensiercsa cornacHo 4. 2 ¢r. 170 T'K npuTBOpHOIA, T.€. COBEPIIIEHHOM ¢
LEJIBIO MIPUKPBIT JPYTHe MOIICHHUYECKUE CHIEIKHU, TI0ITOMY IPHU3HAECTCA HUYTOXHOU. Ecimm
TakuM o6Opa3zom ToikoBaTh CT. 170 I'K, TO OONBIIMHCTBO OCHOBaHHBIX Ha CJHENKax
IPEIIPUHUMATEIbCKUX NPECTYIIIEHUH PUAETCS IPU3HABATh POCTYIIKAMHU.

[Tocnegnue Tpu roja ¢ SIBHBIM ONO3JaHMeM MMHIPUPOABI aKTUBU3UPOBAIO OOpHOY C
CaMOBOJIbHBIM ~ CTPOUTEIBCTBOM B  MPUPOJOOXpPAHHON 30HE€ MOCKOBCKON 00JacTy.
Bersicamiiocs, uro Bcero 3% IOOMOB BO3BEIEHBI HA 3aKOHHBIX OCHOBAHUAX, OCTaJIbHBIE —
camoctpoi. Crates 222 'K nmaer noHATHE CaMOBOJBHOW IOCTPONKH, YCTaHaBIUBAas, 4TO
TaKOW 3acTPOMIIMK HE MpHOOpeTaeT mpaBa COOCTBEHHOCTH Ha CTpoeHus. CaMOBOJbHas
MOCTPOMKAa TMOJUIEKUT CHOCY OCYILIECTBUBIIMM €€ JuuoM jaubo 3a ero cuer. llpaso
COOCTBEHHOCTH Ha CaMOBOJIBHYIO IOCTPOMKY HE MOKET ObITh IPU3HAHO, €CIM COXPaHEHHE
HOCTPOMKHM HapyIllaeT MpaBa U OXpaHsIEeMble 3aKOHOM HMHTEPECHI JPYTux JUI JU0O0 co3aaeT
yIpo3y JKM3HM M 370pOBbIO TpaxaaH. CaMOBOJIBHBIE IOCTPOWKHM HApyIIalOT 3KOJOTHIO
IPUPOJOOXPAHHBIX 30H, 3arps3HAIOT BOJAOEMBI M 3emiro. IIpaBo Ha HUX MOIy4YeHO
3aCTPOMIIMKOM Y YAHOBHUKOB HE3aKOHHO.

PykoBonctBysice ct.222 I'K, cyn Hctpunckoro paiiona MOCKOBCKOIl 001acTu BBIHEC
pElIeHHEe O CHOCE CaMOBOJIBHBIX MOCTpoek B nepeBHE «llarHuna». Kak ormedanocs,
COOCTBEHHUKH YCTPOWJIM MAacCOBOE COINPOTHBIEHUE UCIOJHEHHIO pELIEHUs Cyaa,
HACUJIBCTBEHHO COINPOTHUBIIIINCH CYJEOHBIM HCIIOJHUTENSM, KOTOpble MNpUOBLIM B
Ha3BaHHYIO JIEPEBHIO JUIsl CHOCa caMocTpoek. [leno oOpeno BcepocCHiiCKyIO OrjacKy uepes
CMMU u teneBunenue. Bepxosublii Cyn 0CTaBUII B CUIIE PELLIEHUE CYJa, U TOJIBKO IIOCIIE 3TOT0
HAYaJIUCh OTAENIbHbIE T0OPOBOIBHBIE CHOCHI CTPOCHHUH.

Mexly TeM B TaHHOM MHIUJICHTE UMEETCS HE TOJIbKO T'pakJaHCKOe MpaBoHapylieHue. B



3aBUCHUMOCTH OT 00beMa yiepOa colesHHOE KBaTU(UUUPYETCs KaK MPECTyIUIEHHE B BHUJE
camoymnpaBctBa (cT. 330 YK), Hencnonnenue pemenus cyaa (ct. 315), Hacwimne B OTHOIIICHUH
npencraButeneid Bmactu (cT. 318), 3arpsisHenue Box (ct. 250), mopua 3emmm (cT. 254).
[IpuponooxpaHHoil MpOKypaType CJIea0BajJ0 BO30OYAMTH YIOJOBHBIE Jeja B OTHOIICHUH
KOHKPETHBIX BUHOBHHMKOB. Ilocie J00poBOJIBHOTO CHOCa CaMOCTpOSi BHUHOBHBIE B
MPECTYIUICHUSAX MOTJIH ObITh OCBOOOXIEHBI OT HAaKa3aHUs BBHUJY M3MEHEHHUS OOCTaHOBKH,
MOBJIEKILIEH yTpaTy OOIIECTBEHHOMN OMacHOCTH JesiHus 1 ero cyOonsekToB (cT. 80.1 YK).

Kak BumuMm, rpakgaHCKoe JAeJ0 MPHUKPBUIO COo00i IIeMyl0 COBOKYIHOCTH Jel O
MPECTYIUIEHUSAX, OTBETCTBEHHOCTh 3a KOTOPbIE, CIIEAYs IPUHIUITY 3aKOHHOCTH, J10JKHA ObITh
HeoTBpatumoii. OObsBieHHass B aBrycte 2006 T. Tak Ha3bpIBacMas «JavyHasi aMHUCTHS»,
MO3BOJIAOIIAS JIETAIM30BaTh TPaXIaHCKHUE ACTUKTHI B BUJE CaMOCTPOEB U CaM0O3aXBaTOB
3eMJIU, Ha NpecmynieHus He pacnpoCcmpaHsaemcs, €Ciau He UCTEKIIN CPOKH 1aBHOCTH. OIHaKoO
B CMU u B BBICTYIUIEHHSAX PYKOBOAMTENECH MpPaBOOXPAHUTENbHBIX OpraHu3aluil 3Ta
OTOBOpKA HE BCTPEUAETCH.

HNuorga Bo3HMKAaeT MOTPEOHOCTh B pasTpaHMUYEHUM MPECTYIUICHUNW U JCTUKTOB B BUIE
NPUCBOCHUSI OECXO3AMCTBEHHBIX BEIIEH, HAXOJOK U OECIIPH30PHBIX KHUBOTHBIX (CT. 228-241
I'K). JIBmwkumble BeIIM, OT KOTOPHIX COOCTBEHHHK OTKAa3aJiCsi, MOTYT OBITh OOpaIICHEI
JIPYTUMH JTUI[AMH B CBOIO COOCTBEHHOCTh. | 'paskJaHCKUN KOAEKC MOJpa3aesseT TaKue Bellu
Ha T€, Ha KOTOphIE MOXHO OOpaTHTh MpaBO COOCTBEHHOCTH 0€3 CyJeOHOro pEelIeHUs, U Te,
KOTOpbIE TOCTyHalOT B  COOCTBEHHOCTh JHIIA T[OCJIE€ TPU3HAHMS CYJAOM  HX
0ecX03giiCTBEHHBIMH. B mepByio Ipymnily BXOIST BEIlM, KOTOPBIE B MPUHIUIE MOTYT OBITh
npeaMeramMu XuieHuil. TakoBbl OpOIIEHHBIM JIOM MeETalIoB, OpakoBaHHAs MNPOAYKLHSA,
TOIUIIK OT CILJIaBa, OTBajbl M CIUBBI, oOpa3zyemble IpU AOOBIYE TMOJE3HBIX HCKOMAEMBIX,
OTXOJIbI TPOU3BOJACTBA W JpPYyrHe OTXOJbl. DTa HOpMa IMO3BOJISIET HE NPUBIEKATh K
OTBETCTBEHHOCTH 3a KPaxKy JIUL, KOTOPbIe MPUCBAUBAIOT BbIBE3CHHbIE, HAPHUMED, Ha CBAJIKU
IPOIYKTHI C UCTEKIIUM CPOKOM TOTPEOJICHUS, HITH MCIIOJIb30BAaHHE TTOJIE3HBIX HCKOIAEMBIX B
OTBaJlaX TOPHOAO00BIUU. B 3TOM cBsi3uM mpunomuHaeTcst yroinoBHoe aeno 1970 rr. B 1. Pure o
HE3aKOHHBIX BaIOTHBIX OMNEpalusx B OTHOUICHHWH TOPHOPa0OYero, KOTOPBIA W3
BBIOPOIIEHHBIX B OTBAJbl MOPOJA B JOMAIIHUX YCJIOBUSX MPOU3BOAWI HX IEpeIUiaBKy,
noJydvast IaTuHy u cepedpo. OH ObUT OCYX/I€H Ha JUTMTENbHBINA CPOK JIMIICHUS! CBOOOBI, YTO
CIIOpHO.

[To Takum pgemam TpeOyeTcss MoKa3aTh, YTO BeIllb JEHCTBUTEIHHO COOCTBEHHUKOM
OpolieHa, a He IMOTEpsSHa WM BPEeMEHHO OcCTaBlieHa Oe3 mpucmorpa. Ha mpaktuke
BCTPEUAIOTCS CIIy4dau XUIIEHUH, IKOObI, OPOLIEHHBIX NTPEAMETOB.

[IpucBoeHne HaXOAKHU B IPEKHEM YTOJOBHOM 3aKOHOAATEILCTBE KBATU(UIIUPOBAIOCH KaK



npectyruieHne. HplHE 3TOT cocTaB MpecTyIsieHHs OOOCHOBAHHO JCKPUMHUHAIU3UPOBAH.
Crarpu 227-229 T'K nonpoOHO persiaMeHTHPYIOT MpaBuiia 3aKOHHOTO MPUOOpPETEeHUs TIpaBa
COOCTBEHHOCTH Ha HalJCHHYIO Bellb. Eclii dYepe3 IIeCTh MeCSIeB IOcie 3asBICHHUS O
HAXOJKe B MWIMIUIO MM OpraH MECTHOTO CaMOYIIPaBIEHHs JIHIO, YIPaBOMOYEHHOE
MOJyYUTh HAaWJEHHYIO BElllb, HE OyJeT YCTaHOBJIEHO WJIM CaMO HE 3asBUT 00 yTpaTe BEIlH,
HaIIeIIINIA Bellb NpHOOpeTaeT MpaBo cCOOCTBEHHOCTH Ha Hee. [Ipu oTkas3e Hamienero Beulb
B COOCTBEHHOCTh OHa MOCTYNaeT B MYyHHUIMNAIbHYIO COOCTBEHHOCTh. PermaMeHTHpoOBaHO U
BO3HArpaXKI€HNUE COOCTBEHHHKY 3a Iepeavy HaXOJIKH.

Haxonky cnemyer OoTiiM4aTh OT KpaXkw W rpadeka OOpOHEHHBIX mpeameroB. Eciu Benip
Obl1a OOPOHEHA M BHJICBIIMN ATO TPAKIAHWH HE3aMETHO JJII COOCTBCHHHKA €€ MPHCBAUBACT
(Opormb, mepuatku, mapd, Kouenek) — Haluo Kpaxka. Ecnu kTo-To 3aBenomo amsi cyObekTa
BUJIET STH MaxWHAIMM, TO pedb HAET yXe o rpadexke. Takas Bellp M IO CYIIECTBY HE
MoTepsiHa, a OOpOHEHAa, BPEMEHHO BBINUIA W3 BJIAJICHUS COOCTBeHHWKA. FOpuanmdeckas
npupoaa Haxonku wuHas. CoOCTBEHHMK HaxoAKu HeusBecTeH. COOCTBEHHUK OOPOHEHHOM,
BPEMEHHO yTpaueHHOW BEIM MPHCBOUBIIEMY €€ JIUILy U3BECTEeH XO0Ts Obl BU3yanbHO. Eciu u3
Ky30Ba aBTOMAIIMHbBI BbIMal MEPEBO3MMBIM TIOK C TKaHbIO M OBUT TYT JK€ IPHCBOCH
NOCTOPOHHHUMH JINIIAMH, TO KBaJTH(QHUIUPYETCs COJCSTHHOE HE KaK MPUCBOCHUE HAXOIKH, a KaK
Kpaka BPEMEHHO OOpOHEHHOH LieHHocTH. Eciau mpu mosydeHuM 3apruiaThl WM Coadd 3a
MOKYTIKY BCJIEJICTBHE OIIMOKM OyXraiTepuud WIM Kaccupa TpakJaHUH MOJy4rs JIUIIHUE
JEHBTY WM TOBAPHI U MPUCBOMI HX, TO 3TO TOXKE HE MOXKET KBATM(UIIUPOBATHCS KaK HAXOJKA.
Opnako kBanuUKaIMs Kpaku WK Tpadexa Toxe UCKiIrouaetcs. Ecian conessHHOe, JTUIICHHOE
MPU3HAKOB MaJIO3HAYMTEIILHOTO JEsSHUsS, HE SIBISIOmIErocs mpectyruienneM (4.2 ct. 14 VK
P®), To oHO, Kak mpezacTaBiseTCs, KBaATUGUIMPYETCd HE KaK HeJeUCTBUTENbHAs ClelKa, a
NPUYMHEHHE UMYIIECTBEHHOTO yiepOa myTeM oOMaHa WM 3JI0YMOTpeOIeH s ToBeprueM Oe3
npu3HakoB xuiieHus (ct. 165 YK).

[IpucBoeHne HaXOAKU CleIyeT OTIn4YaThb OT mpucBoeHus kiaga. Crares 233 ['K
onpezenseT Kiaa KaK «3apbITble B 3€MJII0 WJIM COKPBITBIE HWHBIM CIIOCOOOM JI€HBI'M WIIU
[IEHHBIE TPEMETHI, COOCTBEHHUK KOTOPBIX HE MOXKET OBITh YCTAHOBJICH JIMOO B CUITy 3aKOHA
yTpaTuja Ha HHUX MpaBO, IMOCTyHNaeT B COOCTBEHHOCTh JUIA, KOTOPOMY NPUHAIJICKUT
UMYILECTBO (3€MENbHBIA y4YacTOK M T.I.), TZA€ Kiaa Obl1 COKphIT». MHble mnpaBa u
00S3aHHOCTH y OOHApYKMBILIETO KJaJ, KOTOPBIM CONEPKUT BEIIM, OTHOCSIIUECS K
namMsTHUKaM MCTOpUM M KydbTypbl. OHHU MOANeXKAT TNepenadye B TOCYIapCTBEHHYIO
COOCTBEHHOCTh 3a BO3HarpaxiaeHue B pasmepe 50% croumoctn knaga. Kak
KBaJTHM(PHUIMPOBATH YMBIIUIEHHOE IPUCBOCHNE TAMSITHUKOB UCTOPUH U KyIbTypbI? Ilo cT. 164

YK kak XullleHHe MpeaMETOB, UMEIOMIMX O0COOYI0 HCTOPHYECKYIO, XYAO0KECTBEHHYIO WU



KyJIbTYpHYIO IICHHOCTh, HE3aBHCUMO OT crmocoba xumieHus. OHaKo, MOCKOJIbKY
MIPUCBOMBIIMKI KJIaJl C TAKMM MMYIIECTBOM MMEET MPAaBO Ha BO3HarpaxiacHue B pasmepe 50%
CTOUMOCTH TPEIMETOB KJaJa, TO BMEHATb €My B BHHY MOKHO IOJIOBHHY CTOMMOCTH
npucBoeHHoro. [Ipu atom, kak cnpasemBo oroBapusaer I'K, npaBo 50% Bo3HarpaxxaeHus
HE paclpoCTPaHSETCS Ha JIAI, B KPYT TPYAOBBIX HJIHM CIYXEOHBIX OOSI3aHHOCTEH BXOIMIIO
IpOBEJICHNE PACKOIIOK W IOMCKa, HalpaBlEHHBIX Ha oOHapyxeHue kiana. lymaercs, 4to
JMaHHBIE OTPAaHMYEHUS PACHPOCTPAHAIOTCS M Ha BCE 3eMJISIHBIE, CTpPOHTEIbHBIE,
apxeosiorndeckue paboThl. X035 MHOM OOHAPYKEHHBIX KIAJOB B 3THX CIIy4asX BBICTYIAeT
MyHununaauter. B MockBe, Kak H3BECTHO, Takue Kiaabl OyJbJ03E€pPUCTHI, CTPOUTEIU U
apXxeoJIoTH HaxXoJiT Mo cel JneHb. [IpucBoeHne uX BiI€YET MPU HAIUYUU COOTBETCTBYIOIIHUX
CTOMMOCTHBIX Pa3MEpoOB YrOJIOBHYIO, a HE TPa)XJaHCKYI0 OTBETCTBEHHOCTH 3a MPUUYMHEHUE
yimepba CcOOCTBEHHHMKY 0e3 TMpPH3HAKOB XHWIIGHUS WM 32 XHUIIEHHE IPEIMETOB,
IPEJICTaBISIIOIIMX 0COOYIO0 HCTOPUYECKYIO U T.J. IEHHOCTb.

Jluckyccuto B YrOJOBHOM IIpaBe IIOHA4yajdy BbI3BAl BONPOC O pa3rpaHUYUTENHLHON
KBamuukanmu gapeHus u B3sTouHndectBa. Ctatba 575 I'K «3ampemienHoe napeHue»
COZICP)KUT TEPEUYCHb CIIyyaeB, KOTJa HE JOMYCKAOTCs JapeHusi, «3a UCKIIOYCHUEM OOBIUYHBIX
MOJIAPKOB, CTOMMOCTh KOTOPBIX HE TIPEBBIIIACT YCTAHOBICHHBIX 3aKOHOM TISITH MUHUMAJIBHBIX
pa3MepoB OIUIaThl TpyAa». HekoTopble KOMMEHTAaTOphl YrOJOBHOTO 3aKOHA MOCHEIININ
HCTOJIKOBATh 3Ty HOPMY TaK, YTO OOBIYHBIA TMOJAPOK CTOMMOCTHIO He Oomee msatu MPOT
SBTSIETCA TOJApPKOM, a CBBIIIE A3TOM CYMMBI — B3SITOYHHYECTBOM. Takoe TOJIKOBaHHE
HOJBEPIIIOCh 000CHOBAaHHOM KpuTHke. OTMeuanoch, YTO JapeHHe, C OJHOW CTOPOHBI, H
B3SITOUHUYECTBO M MOOOPBI — C JPYroM, pa3Hble BUABI NEpeayd MMYIIECTBAa WM IpaBa Ha
Hero. B3sTouHMYecTBO — MOAKYN W NPOAAXHOCTh. JlapeHHe — TMO3UTHBHAs CHAelKa B
oTHoleHnH onapuBaemoro. [1o6opst B 1960 rT. mpu3HaBaIUCh MPECTYIJICHUSAMH, 3aTeM ObLIN
JEKPUMUHAIU3UPOBAHbL. [ 'paKIaHCKUI KOJEKC TMPU3HAET 3alpelieHHbIM, ONSTh-TaKH 3a
UCKJIIOUEHHEM OOBIUYHBIX TOAApKOB, JapeHue pabOTHHKAM JI€4eOHBIX, BOCHHMTATEIbHBIX
YUPEKICHUN, YUPESKICHUM CONUAIBHOM 3alllUThl M JIPYTUX AHAJIOTMYHBIX YUYPEKICHUN
rpakIaHaMH, HaXOSIIMMUCS B HUX Ha JICYCHUH, COJCPKAHUN WM BOCIIUTAHUU, CYTIPYTaMU U
POJICTBEHHUKAMM 3TUX TpaXKJIaH. 3allpellleH0 AaHAJIOTWYHOE [apeHHe ToCydapCTBEHHBIM
CIy)KalllUM M CIyXallluM MYHUIUNAJIbHBIX O0Opa3oBaHUN B CBS3M C MX JOJDKHOCTHBIMU
MOJTHOMOYUSIMH WJIM B CBSI3M C UCIOJHEHHUEM HMH CIyKeOHBIX 00sS3aHHOCTEH. 3amperieHo
JapeHre MeXTy KOMMEPYECKHUMU OPTaHU3aIUsIMH.

['paxkmanckoe  3aKOHOJIATENBCTBO  JOCTATOYHO  TOYHO  «BBIYHCIWIO»  HamOolee
KOPPYHNLMOT€HHBIE CHIEIKU U OOBSIBUIO MX 3alpeIleHHbIM JapeHreM. VIMEHHO B Ha3BaHHBIX

chepax B3ATOYHHYECCTBO, HE3aBHCUMO OT pa3MEpOB, HMEET MAaCCOBHUIHBIN XapakTep.



VYTONOBHBIN KOJIEKC KBATU(PHUIUPYET KaK B3ITOYHUYECTBO MOyUYEHHE U JJady MaTepUAIbHOTO
BO3HArpa)/IeHUs JOJDKHOCTHBIM JIMIIOM WJIM YIPAaBISIOIIUM KOMMEPYECKOW OpraHu3allvu.
«3a neiictBus (Oe3neiicTBUE) B MOJb3Y B3ATKOJATENS WM MPEACTABISEMBIX UM JIUL, €CIIH
Takue JAecTBus (0e3eiCTBIE) BXOIAT B CITyKeOHbIE 0053aHHOCTH JOKHOCTHOTO JIUIA JIN0O
OHO B CWIy JOJDKHOCTHOTO TIOJIO)KEHHSI MOXET CIOCOOCTBOBATh TAaKUM JEHCTBUSIM
(6e3meiicTBUIO), a paBHO 3a OOINEEe MOKPOBUTEIHCTBO HIIM TOMYCTUTEIBCTBO TO CITYXKOE»
(ct. 290 YK). Heckonbko Yxke, 3a BbIYETOM KOHKPETHOI'O BJIMSIHUS MOJKYIAeMOro JHIa B
BUJIC TOKPOBHUTEIHbCTBA M IOMYCTUTENILCTBA, C(HOPMYIUPOBAHBI KOMMEPUYECKHN MOJKYTI
(ct. 204) ¥ MONMyYEeHUE JIMIIOM, BBITTOJHSIOMIAM YIIpaBlIieHYECKHE (PYHKIUU B KOMMEPUYECKOU
WIM WHOW OpraHu3aliy JeHer, IIeHHbIX OyMmar, MHOTO HMMYIIECTBAa, a PAaBHO HE3aKOHHOE
MOJIb30BaHUWE YCIyraMH HMYIIECTBEHHOTO  XapakKTepa 3a COBEpIICHUE JeHCTBUI
(Oe3neiicTBUS) B MHTEpEcax MAlOIIEro B CBA3M C 3aHUMAEMBIM 3TUM JIMIIOM CIyXeOHBIM
MOJIO’KEHUEM.

Kak BHIHO W3 NpHUBENEHHOTO, JapeHUE CYIIECTBEHHO OTJIMYACTCS OT B3STOYHHYECTBA.
Pasmepsl KoppynuMOHHOTO BO3HarpaxiaeHus YK He cuuraer KpUMHHOOOPa3yIOLUIMM
OpU3HAKOM. MOXXHO Jake CKa3aTh, 4YTO €CIH JOJDKHOCTHOE JIMIIO0 WJIM YacTHBIN
YOPaBISIOMUI 32 MEJIKYI0 M3/ly COBEpPUIMT CEpbE3HOE HE3aKOHHOE JIeHCTBUE, CyMMa
MOJIHOIIEHUS MOXET CYHMTATbCAd OOCTOSITENIbCTBOM, OTPHUIATEIBLHO XapaKTepU3YIOLIUM
JUYHOCTh M3IOMMIA — «3aJCLIEBO» MPOJaJl HHTEPEChl TOCYJIapcTBa U KOMMEPUYECKOH
OpraHu3alu. YTOJOBHBIM KOJEKC B KadyecTBE KBAIM(UIMPYIOIIEro OOCTOSATEIbCTBA
NPU3HAET KPYMHBIA pa3Mep MOJNyYeHHs B3STKH. B3STOUHHYECTBO — HEUMYIECTBEHHOE
npectymienue. Ero oOmiecTBeHHas ONacHOCT, B JI€30praHU3alMd  HOPMaJIbHOMN
OCCKOPPYIIIMOHHOM CHUCTEMBI HCIIOJIHEHHS CIY>KeOHBIX o0s3aHHOCTEH. CTeneHb Takoi
JIe30praHu3aIuy ONpeesseT 3HAUMMOCTh TOCEeIHUX. B CBsI3U ¢ 3TUM KBaIU(DULIHUPYIOMUMU
IIPU3HAKaMU [IPU3HAIOTCA 3aHATHE JIMIOM TOCYJAapCTBEHHOM IOJDKHOCTH Poccuiickoit
®denepannn, TOCYJApCTBEHHOM MODKHOCTH CyObekToB P®, rimaBoit opraHa MECTHOTO
camoynpasiieHusl. KpynHblil pasmMep B3STKH BBICTYNAeT OJHUM M3 albTEPHATHUBHBIX 0CO00
KBATM(UIIMPYIOIIUX MPU3HAKOB, BEChMa aKTyaJbHBIX B COBpeMeHHON Poccuu, xoTtopas mo
JAHHBIM MHPOBOM HENpPaBUTEILCTBEHHON opraHu3anun «MexIyHapoAHas aMHHCTUS» B
2005r. 3amsma 126 Mecto B MHpe, OKa3zaBOINCh B 4YHCIE JECATH Hamboiee
KOppYMIIMPOBaHHBIX CTpaH MHpa, OCTABUB BIiepenu Aaxke Manaiizuro.

HopMaTtuBHOe yperynupoBaHue pa3MepoB MOIHOIIEHUH YMHOBHUKAM, KaK 3TO CIECIAaHO B
npyrux rocyaapctBax (ymauHo B CIIA) Becbma aktyanbHo g Poccum. OHO, momumo
IPOYET0, MOMOXKET COKPATUTh KOJMYECTBO pa3rpaHUUUTEIbHO-KBATU(PUKALIMOHHBIX OIIHOOK.

[Tpobnembl pa3rpaHUUUTENIBHON KBaTU(pHUKAIIMM BO3HUKAIOT JIOBOJBHO YacCTO IPU OLIEHKE



MOpPaJIBHOTO BpEAa, a MMEHHO SIBJISIETCS JIM TPUYUHEHHE TAKOBOTO TPAXKIAHCKAM JIEITUKTOM,
100 ero HaJl0 KBATH(PHUIIMPOBATH KaK YTOJIOBHO HaKa3yeMoe OCKOPOJICHUE WITH KIICBETA.

I'paxknanckmii kogeke PO mpemiaraer 1OBOMBHO yJauyHOE OMpEAEiIeHUEe MOPAILHOTO Bpeaa:
dusnueckre WM MOpalbHBIE  CTpaJiaHWs OT  JICHCTBUI, HapyIIAIOUMX  JIHYHBIE
HEMMYIIIECTBEHHBIC TpaBa JMOO TMOCSTAONIME HA MPUHAIOKANNE TPAKIAHUHY JApyTUe
HemaTtepuaibHble Onara. [Ipu ompeneneHuu pa3MepoB KOMIIEHCALMM MOpPAJIbHOTO BpeAa Cynl
JIODKEH TPUHMMATh BO BHUMAHHE CTENEHb BHUHBI HAPYIIUTENs M HMHBIC 3aCIyKHUBAIOIIUE
BHUMaHHuA oOcrositenbetBa.  CyJll JODKEH TakkKe YUYWUTHIBaTh CTENEHb (PU3UYECKOrO U
HPAaBCTBEHHOTO CTPaJaHWH, CBSI3aHHBIX C WHIAWBHIYaJbHBIMH OCOOCHHOCTSMH JIMIA, KOTOPOMY
npuanHed Bpex (cT. 151 T'K). Crarbs 152 packpbeiBaeT conepkaHue HeMaTepHaTIbHOTO Ojara —
4YeCTb, TOCTOMHCTBO U JIEIOBAsl eIy TaIlysl MOTEPIEBIIIETO.

[Toxoxe nM JaHHOE NMPUYMHEHHWE MOPAJIBHOTO Bpela YeCTH, JOCTOMHCTBY WIIM JEJIOBOM
penyTanuu rpak/iaHnHa Ha ockopOsieHue u kieseTy 1o cT. 159 u 160 YK P®? Ilonararo, HeT.
Jl71s yrosioBHO Haka3zyemoro ockopoiieHus: TpedyeTcst «HenpuwindHas Gpopma». ITOT MpU3HAK
— THaBHBIM KpuMHHOOOpazytomwmii. CocTaB KJIEBETHl MPEANOiaraeT paclpocTpaHeHHE
3aBEJIOMO JIOKHBIX W3MBILIUICHUH. YHW)KEHUE YeCTH, TOCTOMHCTBA, JIEJIOBOW pEmyTalud B
NpWIMYHON ¢dopMe Wiau 0e3 3aBEOMON JIOKHOCTH paclpocTpaHseMoi WHpopmanuu He
KBaJTM(UIMPYIOTCA KaK MPECTYMHbIE OCKOpOIeH s U kiieBeTa. OHM OJIKHBI OLIEHUBATHCS KaK
rpaXKAaHCKOE MPaBOHAPYIIEHNE — «IIPUYUHEHHE MOPAJILHOTO BPEIay.

Ha mpaxTuke, BIpoueMm, YeTKHE TPaHHIBI KBAIU(UKAIMKM TaKUX JESHUN COOIIOA0TCS
nanexko He Bcerga. K mpumepy, Ha miakaTax NPOTECTYIOIIMX HPOTHB TaK Ha3bIBAEMOIA
MOHETH3AIMH COIMAIBHBIX JILTOT MOXHO OBLIO YBHAETH TEKCT «3ypaboB — Bop», «Jlomoii
3ypaOoBmmHy». Ha mmakatax MHOTOYMCIEHHBIX B COBpeMeHHOW Poccum mnpoTecTHBIX
JEMOHCTpalMii MOKHO YBUAECTh HAAMHUCH Oojee KecTKHe W OTKpoBeHHble. [lo3uius
NPaBOOXPAHHUTEIBHBIX OPraHOB BEepHA: HET COCTABOB INPECTYIUICHHUS B BHJE OCKOPOJICHHUs
NPEICTaBUTEIS BIACTH. Y TIOTEPIIEBIINX UMEETCS MPaBO HAa BO3MEIICHHE MOPAJIHLHOTO Bpeaa
B TMOPSJKE TPaXJAHCKOTO CyAONpPOW3BOACTBA. VIP-mepcoHbl HMHM NpPAKTUYECKH HE
MOJIB3YIOTCA.

YMecTHO 3aMeTuTh, 4TO ¢ Hadana pedopmbl 1990-x IT. B CTpaHe HaHECEHHE MOPAJIBLHOTO
Bpela MpuoOpeno MaccoBblil xapakrep. Ecimm 310 «cBOOOna cioBay, TOrga 4TO TaKoe
NPECTYIUICHUSI U TMPAaBOHAPYILIEHHs, HAHOCALINE MOPAJIbHBINA BPEI COTHSM THICSY TpaKaaH?
Wuorna mpecca mo3BosiseT cebe MyOnuKanuu aOCOMIOTHO HENOMYyCTHMbIE B TICHUXHUYECKU

HOpMasbHOM oOmiecTBe. Hampumep, n3BecTHBIH XypHanucT Mapk /Jleilu Ha3bpiBal CBOETO



OIITOHEHTA «HALMCTOM M TIOZOHKOM» >. DTO yKe OKHO KBaMHMUIMPOBATECA KK
MPECTYIHAs KJIeBeTa, MO0 3aBeIOMOCTh JIOKHOCTH MPU3HAKOB «HALMCTa» JI0Ka3aTh HECIIOXKHO.
HoBbIM 1 BecbMa MOJIOKUTENBHBIM SIBIEHUEM CTaja MOCIEAHUE TO/Ibl MPAKTHKA BO3MEILICHUS
MOpAJILHOTO yIepOa 3a He3aKOHHOE OTOBIBAHUE JIMILICHUS] CBOOO/ Il HEBUHOBHBIM OCY>K/ICHHBIM.
[Ipu 3TOM pasmepsl KOMIIEHCAMK HEYKJIOHHO BO3pacTaroT. K nmpumepy, HE3aKOHHO OCYKICHHBIN
3a youtictBo E. JIykun momyunn mo 200 Teic. py0. 32 KaXIblid JCHb, TPOBEACHHBIA B KOJOHUN
CTPOroro pexuma. 3a UCKAJICYEHHYIO KHM3Hb MOTEPIEBIIMKA OT HEMPABOCYJHOIO MPUrOBOpa
nonpocui y rocynapcrsa 15 Mt py6. Cya yAOBIETBOPHI €ro UCK O BO3MELICHUH MOPAJILHOTO
ymepba B cymme B 15 pas MmeHbureit’-. HO 9T0 yXke IOCTHXKGHHE ISi OTEUECTBEHHOTO

npaBocynus. B HemamekoM mpouuIOM Takas MpakTHKa KOMIIEHCAIlMM MOPAIbHOIO Bpeaa

HCKIIFO4YaJ1acCh.
I/ITaK, MOJXHO CACJIaTh BBIBOJBI:

1. Tlpu cBoeoOpa3HOW KOHKYPEHIIMM HOPM TpakJAaHCKOTO W YrOJOBHOTO IIpaBa,
00yCIIOBJICHHON MOTPAaHUYHOW aCOIUAIBHOCTHIO JEIUKTOB C OOIIECTBEHHOH OMACHOCTHIO
NPECTYIUICHUH, NPUOPUTET B KBATH(DHUKAIMM JIOJDKEH TNPUHAIICHKATh TPAKIAHCKOMY
3aKOHOJIaTEIbCTBY;

2. Bo3MellleHne UMYILIECTBEHHOTO M MOPAJIbHOTO Bpe/la B TPaXAaHCKO-TIPABOBOM MOPSIKE
WIM B TOPSAKE YIOBIETBOPEHUS TPaXJAHCKOTO HCKa IO YTOJIOBHOMY JENy JOJIKHO
MPOUCXOAUTH [0 TPUHIMITY 3arpeTa IBOWHOW OTBETCTBEHHOCTH, YTO HE HCKIIOYAeT
napauieIbHOCTH 000ouX BH0B kBanudukamnuii u mo ['K, u mo YK;

3. Pa3mexeBarenbHas KBaiduduKalus Ha d3Tane BbIOOpa HOPM JOJDKHA HCXOAWUTH U3
BO3MOKHOW OJTAHKETHOCTH HOpPM. B 3TOM ciyuyae HaANIEKUT PyKOBOACTBOBATHCS MpPEIMETaMU
pETyJIMpOBaHMs TPAKIAHCKMM W yroJIoBHBIM mpaBoM. Ecim YK ymorpebnser moHsTHS,
cocrapistonue npeamer 'K B ©HOM cMbicie, 3T0 JOKHO ObITh OTOBOPEHO B MPUMEUAHUIX K
COOTBETCTBYIOIIUM CTaThsIM YTOJIOBHOTO 3aKOHA;

4. Tlpu xBamupuKanmuu CIeAyeT HCXOAUTh W3 TOTO, YTO TNPECTYIUICHUS COJEpKaT
KPUMHUHOOOPA3YIOIIHNE 3JIEMEHTHI, COCTABIISIFOIINE OOIIECTBEHHYIO OMMACHOCTh, KOTOPHIX HET B
TPAKJIAHCKOM JIEJIMKTE, TMPEXKAE BCEro YyMBICEI, MOTHUBBI M LEIM Ha COBEPIICHUE
npecTyIuieHnd, 0OMaHHO-TOKYMEHTHBIM cmoco0. [lpuumHenune  ¢Qusmyeckoro  uimu
MCUXUYECKOTO HACWINS MCKIIIOYaeT KBATU(DUKAIINIO CONESHHOTO KaK IPa)J1aHCKO-IIPAaBOBOTO
MPOCTYIIKA;

5. Eciiu nipu rpaskIaHCKOM TIPOM3BOJICTBE CYJl YCTAHOBUT HAIMYME B MAaTEpUANIAX JIE€1a HATMYHUE

282 TTeiiu M. Hamuer B ipsimoM 3dupe // Mockockuii komcomonert. 2005. 8 apr.

281000 000 3a orcuaky / AprymenTsi u akTsr. 2005. Ne 36.



NPU3HAKOB YIOJIOBHO HAKA3yeMbIX JESHUI, TO TAKOBbIE MNOAJEXKAT 00s3aTeNbHOIN Mepenaye B

MIPOKYpaTypy B COOTBETCTBHH ¢ npsimbiMu NipeanucanusivMu [ TIK u Cemelinoro koaekca PO.

§ 4. KBanuduxkanus npecrynjieHui,

rpaHmvyaimux ¢ amMmopajJbHbBIMHU IIPOCTYIIKAMU

Ccepa amopanbHBIX MPOCTYIIKOB IIHMPE, YEM BCEX MHBIX BMECTE B3SATHIX IIPABOHAPYILICHHH,
B HMX YHUCJE KPUMUHAJIBHBIX. B HIeasbHON NpPaBOBOW CHCTEME Ka)XJ0€ MpPAaBOHAPYIIECHUE
aMopabHO. BMecTe ¢ TeM 3HAUYNUTENBHOE YUCIIO AMOPAIBHBIX NPOCTYIIKOB 110 CBOEH CyTH HE
pernameHTHpyercsi npaBoM. Hampumep, oTHomenus mo0Bu u ApyxObl. Eme K. Mapkc
ormeuan: «Ecnu Ob1 Opak He OBUT OCHOBOW CEMBbH, OH TaKXe HE SIBJSUICS Obl MpPEIMETOM
3aKOHOJATETbCTBA, KAK, HAIPAMEP, APYKOan™ .

[Tpobnema yronoBHOro IpaBa M MOpPaIM MHOTOACIEKTHA M JOCTaTOYHO CJIOXHA WU Ui
3aKOHOZATeNsd, M Uil mnpaBonpuMeHutens. Kakue amopaibHble INPOCTYIKH —CIELYET
KPUMHHAIU3UPOBATh, KaKHUE MPECTYIUICHHS 1e1ecO00pa3Ho TeKPUMUHAIN3UPOBATh, IPU3HAB
UX JIMIICHHBIMU OOILECTBEHHOW OIACHOCTH, HO COJEp)KallUMH IPHU3HAKKM aMOopaju3Ma.
[IpaBonpuMEHHUTENI0O HE BCErga IPOCTO PAa3MEXKEBATh II0 XapakTepy W CTENEHU
AQHTUCOLMAIBHOCTH  TPECTYIUIEHUS M  aMOpPAJbHbIE IPOCTYNKH, HEJIErKo  Ioa4ac
KBaJTHM(PHULIUPOBATH «MOPATM30BAHHBIC) M OLIEHOYHBIC MIPU3HAKU JIESHUS THIIA «HETPUINYHAS
dbopMay, «OOIIECTBCHHAss HPABCTBEHHOCTH» W JAp. PemieHWe Takux KBaTU(UKAIMOHHBIX
npo0JeM 3aBUCUT HE MHOTO HE Majo OT HPaBCTBEHHOI'O KJIMMaTa B OOLIECTBE, OT MPU3HAHUS
€ro WICHaMH COOTBETCTBYIOIIMX MopaibHbIX LeHHocTed. B 1990 rr. Poccus nepexuBana
ryOOKUI CHUCTEMHBI, B TOM 4YHCJIE TyXOBHBIH KPH3UC, KOTOPBIM e€Iie He MPEeoIoJIeH.
[TopedopmenHast TyXOBHOCTb CTajia OOJIbIIE MOXOIUTh Ha 6C3ILYXOBHOCTI>285 WA MOPaJIbHO-
HPABCTBEHHYIO JETPaalHio- ..

B 1967 r. Belmuia MOs CKpOMHasl IJIaHOBash paboTa «YTOJIOBHOE MPaBO U MOpaby»
HEBHIAHHBIM ISl CETOAHSIIHEr0 BpeMeHH THpaxoM B 9500 3k3.”* TIpomwto Bcero ueThipe
necaTuineTusi, u pabora HeoOpatumo ycrapena. Ee Henp3sh peKOMEHIOBAaTh CTyIeHTaM 0e3
MOJ3ar0JIOBKa  «YTONHA IIECTUACCATHUKOB». bDBUIM NPOXKEKTBI KOMMYHHCTHYECKHX
dopmanuii connanucro-yronuctoB XVI-XVII BB. CoxpaHsnuch oHU U B cepeuHe XX B.

OO0 3TOM KpacHOpPEYMBO CBHJIETEILCTBYET, HAPUMEP, 3aKIIOUUTENIbHAS TJaBa 3TOW KHUTH

24 Mapre K. u Dueenve @. Cou. T. 1. C. 162.

25 Cwm. monpobree: Kyopssyes B.H. TIpecTyHOCT M HPaBbI MEpeXoqHOTo odmectBa M., 2003.

28 IMTanuenxo I1. Koppynims B 06pa30BaTeIbHBIX YUPEKIEHHUAX: COCTABBI IPECTYIUICHHI M COOTHOIIEHHE C
HeTpeCTYNHBIMU AesiHusiMu // YronosHoe nipaBo. 2005. Ne 2. C. 52.

7 Kysneyosa H.®. YTonoBHOe mpaBo 1 Mopanb. M., 1967.



«IlocnenoBaTeIbHOCTh 3aMEHBl YTOJIOBHO-IIPABOBBIX HOPM HOPMAaMM HpPAaBCTBEHHOCTH». B
HEll NPUBOAATCA MPOTHO3bI MO 3TOMY BOIPOCY aKaJeMUKOB U mpodeccopoB. CHauyaina,
MpeCKa3blBald OHM, BCIEA 3a JIMKBUAALMEH YacTHONW COOCTBEHHOCTH HAYHYT OTMHpPATh
NPECTYIUICHUS SKOHOMHYECKOH HamNpaBICHHOCTH, 3aTeM OBITOBBIC, CBSI3aHHBIC, IIO
BeIpaxkeHuto b.C. Hukudopona, ¢ «3kcueccamMu teMnepaMmenTay. Jlonblie Bcex mpoaepKaTcs
HEOCTOPOXKHbIE MpecTyIuieHns. [Ipu KOMMyHH3Me B COOTBETCTBUM C MOpaibHBIM KOJEKCOM
CTpOUTENIEH KOMMYHHU3Ma YTOJOBHO-IIPABOBBIE HOPMBI O HEOCTOPOXHBIX MPECTYIICHUSAX
OKa)XyTcs HambOosiee JOITrOBEYHBIMH M HE OBICTPO TPaHC(HOPMHPYIOTCS B HOPMBI MOPAJIH.
Bcero uetsipe necsaTuneTuss HazaJ HU OJIHOMY COBETCKOMY aKaJeMHMKY B CTPAIllHOM CHE HE
aBuiack Obl Poccusi ¢ KpUMMHAJIbHO-OJIMTAPXUYECKUM KalUTAIU3MOM M JI0JIed 4YacTHOU
co0-cTBeHHOCTH B 3koHOMUKE Poccuu B 70% u Gonee.

AMOpanpHOE MOBEJIEHHWE YacTO HOPMAaTMBHO HE YpPETyJIMpOBaHO, a CYIIECTBYET B
TpaauLUsAX U HpaBaxX HApPOJAOB, OOJIBIIMX M MaJbIX OOIIHOCTSIX. HpaBcTBEHHbIE CaHKIMU B
HUX 110 BEKOBBIM YCTAaHOBJICEHHUSIM COCTOST Yallle BCETO B OOMKOTE CO CTOPOHBI KOJIIIEKTHBA
a1M00 KOHKPETHOro Juia. BOWKOT MOKeT OBITh YCTHBIM M MUCHMEHHBIM B BHUJE PEIICHUN
COOTBETCTBYIOIIMX KOJUIEKTUBOB. AMOpaJbHbIE NPOCTYNKM MOTYT IIEPEUYHUCIAThCS B
MUCBMEHHBIX MOpaJIbHBIX KOJIeKCaX, HO ©0€3 YeTKO NPHUMHCAHHBIX CaHKUui. Tperbro
Pa3HOBUAHOCTh pErjaMeHTalud OE3HPABCTBEHHBIX MPOCTYNKOB HAXOIUM B MOpPaJbHO-
MpaBOBBIX Kojekcax mpodeccronansHoit 3tuku. K mpumepy, Koxaekc mpodeccrnonanbHoOi
STUKHU JKYPHAJIMCTOB HE COJEPKUT CAHKUUN 3a HApyIIEHHWE HPABCTBEHHBIX IMPAaBUI U HE
Ha3bIBAaCT OpPraH, IPAaBOMOYHBIN Hajlarath caHKUMU. OTCYTCTBYIOT MOpajbHbIE U MOPAIbHO-
IIPABOBBIE CAaHKIIMK B 3TUYECKOM KoJieKce AenmyTaTtoB MockoBckoi ropoackoi Jlymsr 2005 r.
Takue CaHKUMM M TOPSJOK HMX HAJIOXKEHHS HMEIOTCS B KOJIEKCAaX CYJEWCKOW ASTHUKU U
anaBokatckoil dATukH. Komekcel mnpodeccHOHANIbHON JTHUKM C CAHKIMSAMH 332 YETKO
IIPONMCAHHbIE HAPYILIEHUS! HPAaBCTBEHHO-/IEJIOBBIX OTHOLIEHUI HA3bIBAIOT HE MOPAJIbHBIMU, &
MOpANbHO-TIPaBOBEIMI - *.  Kak pa3 OHM Hambomee MNPUTOXHBI JUISL  OTTPAHHYCHHS

MPECTYIUIEHUH U aMOPAJIbHBIX MPOCTYIIKOB.

4.1. KBanupukauus npecTynjieHui,
TPAHUYANIAX ¢ AMOPAJTBLHBIMH MPOCTYNKAMH CyIei

2 nexabps 2005 1. Ha VI cwesne cyneit Poccum Obu1 mpunsaT Komekc cyaenckoil STHKH,
cmenuBmmii Komekc wectu cympu 1993 1. Ero 0coOEHHOCTH: coueTaHHWE NPABOBBIX U

MOpaJIbHBIX HOPM, 3a HApPYHICHHUC KOTOPBIX CJICAYCT AUCHUIIIMHAPHAA OTBCTCTBCHHOCTD,

28 Cwm., manpumep: TIpodeccnonansHas THKa ropucta: YueGHoe mocobue. ExarepunGypr, 2004. C. 273;

Kobnukos A.C. FOpuanaeckas stuka. M., 2003.



Hayaraemasi KBaJTu(pUKanrnOHHBIMH KOJUIETHAMU CyJliel — Bricmieit u cyobpekToB Poccuiickoii
®enepaunn. TeM, 4YTO OH MPUHAT HE TOCYJAPCTBEHHBIMU OpraHaMH, a CyACHCKUM
COOOIIIECTBOM, YTO PEIICHUS O AUCHMILTUHAPHBIX B3bICKAHUSAX MPUHUMAIOT OpraHbl 3TOTO
coo011ecTBa, 4TO PErIaMEHTHPYIOTCS UM MOpajibHbIE KauecTBa CyJiei U KaHAUJATOB B CY/IbH,
HAKOHEIl, YTO UM YpEeryJIHMpoBaHO U BHecIyxkeOHoe moBeneHue cyneil, Kougekc sBusercs
3TUYECKUM. TeM ke, 4TO 3a €ro HapylleHUE CIEIyIOT AMCLUIUIMHAPHBIE HAKA3aHMS, T.C.
MIPaBOBBIE CAaHKIIMH, OH SIBJISIETCS opuandeckuM KogexcoM. AHanornyHble AUCHUILUIMHAPHBIE
cankuuu npexycmarpusaeT @3 «O craryce cyneit B Poccuiickoit denepaunny.

Takue ocobenHoctn Kopekca cynelckoi STHKM MO3BOJSIOT MPU3HABATH €r0 MOpPAIbHO-
MPaBOBBIM aKTOM, a €ro HapyuIeHUs MopaibHO-fopuaudeckumu. B ct. 12 Kogekca cyaeiickoit
STUKU cKa3aHo, urto «Hacrosmmit Kopmekc ycraHaBivMBaeT mnpaBuiia TOBEICHUS CyAbU B
npo)eCCHOHATIBHON M BO BHECTYXKEOHOH MEATETHHOCTH U 00s3aTeNieH IS KaXkIOoro CyAbd
Poccuiickoit  denepanmy, HE3aBUCMMO OT 3aHUMAEMOW JOJDKHOCTH, a TakkKe sl CyIeH,
HaXOJALIUXCSA B OTCTaBKE, HO COXPAHSIOIIMX 3BaHUE CYAbH U MPUHAUIEKHOCTh K CyAECHCKOMY
COOOIIECTBY.

KoMmMmeHnTaTOpsl JaHHOW cTaThu NMUIILYT, 4TO «IIpaBuia noBeneHus CyibU, yCTAHOBJICHHbIE
KozekcoM, 00s3aTeNbHBI IS HCIONHEHHMS, T.e. HOCAT HMMIICPATHBHEIA XapakTep» . .
NMriepaTiBHOCTh CcOMMKaeT JTHYeckue mpaBmwia ¢ mnpaBoBeiMu. Craths 11 Komekca
«JlucuuminHapHasi ~ OTBETCTBEHHOCTb  cyleil»  roBoputT: «l. 3a  coBeplieHue
TUCIHUIUIMHAPHOTO TPOCTyIKa (HapymieHune HopM 3akoHa Poccuiickort @enepanuu “O
craryce cyaeil B Poccuiickoit @enepaunn’ n nojoxxkeHui Hacrosuero Konekca) Ha cyasio, 3a
uckimouenneM cyapu Konctutyumonnoro Cyna Poccuiickoit ®enepauuu, MOXKET ObITh

HAJIOKCHO JUCHUITIIMHAPHOC B3bICKAHUEC B BUAC!:

— TNpeayNnpexXIeHus;
— JIOCPOYHOTI'0O MPEKPAIICHUs TOJITHOMOYUH CYy/IbH.

2. Ilpm pemieHun Bompoca O Mepe JUCIHUIUIMHAPHOM OTBETCTBEHHOCTH CYJIOM
YUUTHIBAIOTCS BCE OOCTOATEIBCTBA COBEPIICHHOTO TMPOCTYIKA, yIIepd, NpUUYUHEHHBIN
ABTOPUTCTY Cy,HGGHOﬁ BJIaCTU U 3BAHUIO CYJAbH, JIUYHOCTH CyAbU U €TO OTHOLICHUC K
COBEPUICHHOMY MPOCTYIIKY».

[IpouuTpoBaHHBIE TONOKEHUSI ONPENETAIOT Nnpupody HapyueHud Kopekca cyaeinckoit
S9TUKM TO CYIIECTBY KaK JHUCHUIUIMHAPHBIX MPOCTYNKOB, (AKTUUYECKH pPaBHO3HAUYHBIX
TUCIUIUTMHAPHBIM TIpaBOHAPYIIEHUSIM. TeM camMbIM ompenaenseTcs cdepa ComnpeaeabHOCTH
IPECTYIUICHUH M MOpPaJbHO-IUCLHUILNIMHAPHBIX IPOCTYIIKOB CyJAE€W IpU OTIPABICHUE

npaBocyaus. OreHka OBITOBOTO aMmopaiu3Ma cyei 6osiee auddepeHnnpoBaHa.

2% Hexaes B.B., Hexaesa I1.I". KomvenTapnii k Koziekey cyneiickoit stukn. M., 2005.



3a gecarb aer ¢ 1994 mo 2003 r. 3a coBeplIeHHE IOCTYNKOB, MO30PSIIUX YECTb U
JOCTOMHCTBO CyJbM WJIM YMaldOIUX aBTOpPUTET cyaAeOHOM BiactH, JubO 3a
JMCIUIIIMHAPHBIE TPOCTYNKH TPEKPAIICHBI MOMHOMours 727 cyaeit™" . 3a OAMH TOX MO
pemeHuio Briciiel kBanupUKaMOHHON KOJUIETHU CYJEeH MpeKpaTHId CBOU MOJHOMOYHS 3a
COBEPIIICHHE MTPOCTYIKOB, HECOBMECTUMBIX C CcyAeiickuM ctatycom, 70 cynei. [Istepo cynei
C corjacus KOJUIETUM TIPUBJICYEHBI K YrOJOBHOM OTBETCTBeHHOCTH. Emie 240 cynei
nonyunnu npenynpexaeHus (31% ot obuiero ymciaa npaBOHAPYUIEHHH) 3a HapyLIEHHs
IPOIIECCYaTbHOTO 3aKOHOATENBCTBA. 3aTeM UAeT (anbcudukanus cyaeOHBIX JOKYMEHTOB,
BOJIOKMTA W HapylleHue TpyaoBo mucuumuinabl. B 2000 r. ocHOBaHUAMH OTpEIICHUs CyAei
OT JOJDKHOCTH SIBWIMCh BOJIOKMTAa M TIpyOble HapyLIICHHs MPOLECCYyalbHOIO 3aKOHA;
danbcudukanys cyneOHbIX AOKYMEHTOB, W3TFOTOBJIEHHE IMPUTOBOPOB BHE COBEILATENBLHOU
KOMHATBI; MPOTYJIbl U TBSIHCTBO, HEJOCTOMHOE MoBeaeHue B ObITy; HapyuieHue Kopekca
gectr cynpi PO, 3a meromnsrii 2001 T. 10 AHATOTHYHBIM OCHOBAHHSIM OBLTH TPEKPAIICHDI
noHoMouust 36 cynei, 116 momydymnu «mociennee npez[ynpemz[eﬂne»zgz.

B 2004 r. nummiauchk cBOEro craTyca 3a BBIHECEHHE 3aBEIOMO HENPABOCYIHBIX pEIICHUI
60 cyneit, B 2005 r. 6onee 50. HempaBocynHble NPUTOBOPHI ObUTM CBS3aHBI HE TOJIBKO C
KOPBICTBIO, HO U ¢ HU3KOU kBanupukanuen cyaei. 30% cyzaeit B 2004 r. He cnanm 3K3aMeH
JUISL TIOJIyYEHHUs JOJDKHOCTH cyapu. Hecmotpsa Ha 1o uto 15%, T.€. 3 ThIC. CyI€MCKHX MeCT
IYCTYET, KBAIM(UKAIIIOHHbIE KOMUCCHM CTPEMSTCS HE CHUXKATh TPEOOBaHUM K KaHAMIATaM
B cynpu. Pa3zpaboTaH 3aKOHOIPOEKT, COIJIaCHO KOTOPOMY IPETEHAEHTaM Ha MECTO CyAbU
IPUJETCS MPOXOJUTH CEPHE3HYIO ICHUXOJIOIMUECKYIO0 AMATHOCTUKY, B TOM YHUCIIE U 4epe3
NETEKTOp JKHU. BbICKa3bIBalOTCA NMPEIIOKEHHUS O CO3JaHUHM B CyJax CIy>KObl COOCTBEHHOM
0€30I1aCHOCTH.

[TpunsATHE TaKUX Mep pacCUUTAaHO Ha COKpallleHHe B JEHCTBUTEIBHOCTH BBICOKOI
JATEHTHOCTH INPAaBOHApYLIEHWM, TpaHUYaAllUX C [PECTYIJICHUSAMH WIM TaKOBBIMU
SIBIISTFOIIIUMUCS, ONIMOOYHO OIICHMBACMBIC KaK HAPYIICHUE CYACHCKOW MpOoQecCHOHATBHON
stuku. K npumepy, 10CTaTOYHO JM YE€TKO KBaJU(UKALMOHHBIE KOJUIETUU pa3rpaHUYUBAIOT
BBIHECEHHE 3aBEJOMO HENPaBOCYIHOTO PELICHUs KaK 3TUKO-TPYJOBOTO MPABOHAPYIIECHHS OT
npectyruienus (ct. 305 YK)? YcraHoBneHue KOPBICTHBIX MOTHBOB T'OBOPUT O 3aBEIOMOCTH.
B ciyyasx sxe 1onynieHHON cybel OMMOKY B KBaTU(PUKALMU IPECTYIUICHUS WM HaKa3aHUs

3a HEro BBUIY HHU3KOro MNpodeccuoHalIn3Ma, COCTaB MPECTYIUICHHS OTCYTCTBYET: HET

2% Becrruk Bricmeii KBann(puKaHOHHO#M Komuieruu cyeit Poccuiickoii ®enepamun. 2004, Ne 3. C. 124.
1 Cwm.: Beoepnuxosa O.H. Tlpeaynpesxkenne KOPPYNIMOHHOTO W HHOTO MPOTHBOMPABHOTO TOBEIEHHUS
cyzneu: onbiT Poccun u CILA // www.satcor.ru/anthology/2003/01/an vedernikova.html/.

22 Kakue ycloBHs JAloT Cy/Ibe MPaBo Ha oTcTaBKy // Poccuiickas rocTumms. 2001. Ne 7.



npusHaka 3aBeqoMocTH. K cokaneHuro, HEeIMHUYHBI Cllydad, KOrJa 3a MpPecTYyIJICHUS
KBaJIM(UKALIMOHHBIE KOMUCCUHU JIMIIAIOT CYyACHCKOW MaHTUU CyJIed U OTHIPaBISIOT UX B
OTCTAaBKY 3a HAapyIICHHUE CYJIEWCKOW 3THKU B MOPSAKE TUCUUIUIMHAPHOW CAHKLUHUHU BMECTO
YTOJIOBHOM OTBETCTBEHHOCTH.

B EBpomnetickuii Cyn no npasam uenoseka ¢ 1999 no 2005 r. poccusine ornpasmiu 81 Thic.
3asIBIICHMUI ~, K npousBoAcTBY npuHATO 1036. M3 105 UCKOB, paCCMOTPEHHBIX MO CYILECTRBY,
npourpaHo Poccueit 103. Takas craTucTMKa O3HA4aeT, YTO POCCHUKCKOE MPAaBOCYAHE IOKa
OCTaBJIsI€T >KeJaTh Jiydmero. M 3To mpu TOM BHMMAaHHH, KOTOPOE TIOCYAApCTBO YAENSAET
MaTepUaIbHOMY OOECTICUCHHIO CYJIOB: PacXojbl eepanbHOro OroKeTa Beipocin 3a 2002—
2005 rr. moutH B TpH paza, 3apiuiata cyaei Beipocia 10 60—80 ThIC. B MecsIll, a TUIaHUPYETCS
B Onmxkaiimeit nepenektuse 10 100 TeIc. (UX yuuTens — npodeccopa IpUINIECKUX BYy30B HE
MOTYT M MedTath 0 Takoi). EBponeiickuii Cya opuuuanbHO 3asiBHII, YTO €CJIM YHCIIO MCKOB
rpaxzaaH K Poccum octaHeTCsl Ha HBIHEILIHEM YPOBHE, OH MOXKET «3aXJICOHYThCS».

KonnuectBo xano0 rpaxknaH Ha pabOTy CyJOB MHOTOKPATHO TWIPEBBIIIAET YHUCIIO
JUCLUIUIMHAPHO, a TeM OoJjiee YrojJOBHO Haka3zaHHbIX cyied, mosromy Ha Cosere Cyneit
Obuto 3asiBIeHO, uTo BepxoBHblii Cyn P® HamepeH XecTKO OOpOThCS CO CIy4dalHBIMU
JIOJbMHU B MAHTHUSIX, IIOCTABUT CyA€N Moj CTporuil KoHTpoias obmectBa. Ha VI cvesne cyneit
OBLIO MOJIIEPHKAHO MPENIOKEHUE O ACKIAPUPOBAHUU CYIbSIMU CBOUX JOXOJIOB.

Campble TSIKKHE IPECTYIIEHUS, COBEPIIAEMBIE CYIbSIMH, KOPBICTHBIE — B3SITOUHUYECTBO U
XUIIEHUs. YHUKAIBHOE YTOJIOBHOE JI€JI0 ObUIO paccMOTpPeHO B MOCKBE B OTHOIIIEHHUHU TPeEX
cyneit. Mx neiictBusi ObUIM KBaTM(PUUIUPOBAHBI KaK MOIICHHUYECTBO B 0OCO00 KPYIHBIX
pasmepax (4. 4 ct. 159 YK) u yyactue B nmpecTynmHOM COOOIIECTBE C UCTIOIB30BAHIEM CBOETO
ciayxkeoHoro mosoxkeHus (4.3 cr.210 VK). ITlomcyaumeie, BCTYIMB B TIPECTYITHOE
COO00I1IeCTBO, MPUHUMAIK HEMPABOCYJHbIE PEIICHUS O COOCTBEHHOCTH KBApPTHP YMEPIIHX
aun. Ha OCHOBaHMM TaKMX peUIeHWH KBApTUPHI MPOAABAIKCH MOCTOPOHHUM JIMLAM. Y1Iiepo
roCyAapCcTBY COCTaBMII 2 MJIH 2 ThIc. 692 nosutapa.

KBanudukanus conesHHOro Kak ydacTue B MPECTyHmHOM cooOliecTBe — TMepBas B
MIPaKTUKE OCYXACHUS Cylel 3a Bce aecsTh JieT aeructBusd YK PO 1996 r. Ona He BbI3bIBaET
COMHEHUS U SBJIAETCS CBOErO poJa 3HAKOBOM. [[eficTBHA MUIULENHCKOro reuepana ['aneesa u
€ro IMOJYMHEHHBIX «OOOPOTHEM B TOrOHax» MpPaBWIbHO KBAIM(ULUUPOBAHBI NOMHUMO
B3STOYHMUYECTBA TaK >Ke€, KaK CO3JlaHue TpecTymHoro coodmectBa. Yacth 3 cr. 210
pelycMaTpUBAET MAKCUMANIBHYIO CAaHKIIMIO B BUJIE JUlIeHHs cBOOOo b1 OT 10 1o 20 mer.

[TonoOHast kBanmu(UKaIMA KIAJeT KOHEL IMPEICTaBICHHIO O TOM, YTO KBaTU(HUKAIHA

293 EBpOHGﬁCKHﬁ Cyﬂ, KaK U3BECTHO, IPUHUMACT K CBOEMY HPOU3BOJACTBY UCKH IOCJIC HCYAOBJIICTBOPCHUS

MX HAMUOHAJIBHBIMU CyJIaMU BIUIOTH OO BBICIIINX CyI[e6HBIX PIHCTaHI.[PIﬁ.



OpTraHM3aIMK TMPECTYITHOTO COOOIIeCTBAa BO3MOYXHA JIUIIh B OTHONICHUH OOIIEYTOJIOBHBIX
NPECTYIUIEHUH, a OPraHU30BaHHAsl MPECTYIHOCTh COOTBETCTBEHHO BKIIFOYAET JIUIIb TAaKUE
MpecTyIUIeHUs, KaKk yOuicTBa, 0aHAUTH3M, pa30oi, rpadexu U XUIICHHUs He JOKHOCTHBIMU
JTULAMH.

Ormpesenennas KOJUIM3MOHHOCTh UMeeT mecto Mexay cT. 290 YK, cr. 575 'K PO, ¢
omHOM cTopoHHl, U cT. 3 Komekca cyneiickoit atuku — ¢ apyroi. [locnennss « TpeboBanwus,
NpeIbsABIseMble K 3BaHHIO Cyabu» rnacuT: «Cynps B M000W CUTyallMH JOJKEH COXPaHSTh
JUYHOE JOCTOMHCTBO, JOPOXHUTHh CBOCH UYECThIO, M30€rarb BCEro, YTO MOIJIO OBl YMaJIHUTh
ABTOPUTET CyAEeOHOW BIIACTH, MPUYUHUTH YHIEPO pEIyTaluul CyJAbH W TOCTABHTH TIOJ
COMHEHHE ero 00BbEeKTUBHOCTh U HE3aBUCUMOCTbH MPHU OCYIIECTBICHUH MPABOCY TUS.

Kak panee oTMedanoch, MONy4eHHE B3SITOK U JapeHUE (3a HMCKIIOUEHHEM OOBIYHBIX
MO/IAPKOB, CTOMMOCTb KOTOpbIX He mpeBbiaer S MPOT) — pa3ubie Buabl noBeaeHus. s
IIOJTyYEHUs B3ITKH pa3Mep M37bl HE HMEET 3HA4CHHsA. A KakK TOJKOBAaTb COOTHOLIEHHE CT. 575
I'K u ct. 3 Kogekca cyaeiickoi 3TUKU? MOKET JIM Cyibsl MOTy4YaTh MOJIAPKU OT KOJUIET, a TEM
Ooree JWIl, B OTHOIIEHUH KOTOPBIX cyAbs BbiHec mpuroBop? TonkoBatenu cr.3 Komekca
CYJIEHCKON JTHKH CYHUTAIOT, YTO TOJ «OOBIYHBIM IOJAPKOM» CIIEAYEeT MOHUMATh IIBETHI,
CYBEHHPHYIO TMPOJYKIMIO, KAHIEMSAPCKUE TMPUHAIICKHOCTH, HAIMOHAIBHBIE HAIMUTKU.
[Tonyuenune xe cyabed M000r0 MoAapka B CBSI3U C UCIOJIHEHWEM WM JOJKHOCTHBIX
MOJIHOMOYUI — YTOJIOBHOE JIESHUE.

Takoe Muenue HeGeccrnopHo. [lomapok croumocthio n0 5 MPOT or komier B JeHb
POXIEHUS TIpe/iceaaTelNsl Cya, XOTs U CBS3aH C €ro CIY)KEOHBIM IMOJIOKEHHEM, HE Jada U He
noyiydeHue B3ATKU. OJHAKO JIFOOOW MOJAPOK OT YYACTHHUKOB IpOIEcCca CYAbE, MPUCIKHBIM
3acelarenasiM JMYHO WM 4Yepe3 4Ybe-TO, B TOM YHUCJE YJIEHOB CEMBbH, IOCPEIHUYECTBO,
HE3aBUCUMO OT pPa3MEpOB MOXKET, XOTSd M HE BCerja JOJDKEH pacCMaTpuBaThbCs Kak
B3STOYHHYECTBO. Hampumep, OTOBIBIIMI Tpu roja JIUIICHHUS CBOOOABI D. momapuil Cyane
Oyker po3 m kopoOky koHper Ha Hosbii roa. KeammduuupoBaTh 3TO Kak 0e3yCIOBHOE
B3SITOYHHUECTBO ObUTIO Obl HeBepHBIM. [la M Kak HapylleHHe CyIeWCKON 3TUKH, HaBEepHOE,
Toske. L[BeThl qapumnmch 3a «yuely» CrpaBeIMBBIM TPUTOBOPOM, Kak 00bsicHUI D.

HauOonpmmii 1o ynenbHOMY BeCy KO BCEM CYICHCKMM TPECTYIUICHHSIM HMEIOT
danbcuduxanus gokazarenbcTB (cT. 303 YK) u BblHEceHHME 3aBEOMO HEMPaBOCYIHOTO
MIPUTOBOPA, PeIIeHUs WK HHOTO cyaeoHoro aokymeHTa (ct. 305 YK). IlepBoe npecrymieHue
yalie BCEro COBEPUIAIOT CyAbH apOuTpakHoro cyaa. [losTomy HeyauBHTENbHA peEILTHKA
onHoro u3 cyneit Ha VI Cwesne cyneit PO na coobmenue [Ipesunenta PO o Tom, yTo Bckope
3apIUiaTta CyJIbsM OyJAeT MOBBIINIEHa Ha OAHY TpeThb. OH CKa3al, YTO TaKOe MOBBIIICHUE HE

UJET HU B KaKO€ CPaBHEHHE C «IIEHOH BOMPOCay, T.€. BEJIMYMHA UCKOB B apOUTPAKHBIX Cyax.



3a rox OHM paccMaTpUBaIOT OAMH MWUIMOH KOMMEpPYECKHUX CIOpOB. YUHTHIBas 3TO,
BepxoBupiii Cyn PO 3anperwn cynmam oOmied FOPUCAMKIIMKA PpacCMaTPUBAaTh T'PaKIaHCKUE
niena, MoACYAHbIE apOUTPaXKHBIM CyJaM O OJOKHMPOBAHUH aKUUK OJHOHN U3 CIIOPSIIIUX CTOPOH
B KadecTBEe OOECIEUUTEIbHBIX Mep. 3a HapylleHHe S3TUX MpeanucaHuii BepxoBHoro u
Briciiero ApOUTpa)KHOTO Cy/lOB MOTYT JIMIIUTH CYJEOHBIX MOJTHOMOYMH M TpPUBIEYbL K
yrojoBHOUW oTBercTBeHHOCTH. HenmaBumii [Ipencenarens Bricmiero ApOutpaxsnoro Cyna, a
HbIHEe coBeTHUK [Ipe3uaeHta mo mpaBoBbIM BompocaMm B. SIkoBneB B OJHOM H3 UHTEPBHIO
CKa3aJj, 4TO B3SITKY JI0OKa3aTh CJIOKHO, a B3STh CYAbIO MO/l KOHTPOJIb WU JIUIIUTh MAaHTUH —
peanbHO. B kauecTBe mpumepa OH HpuBeNl pasbsicHeHUs Boicmiero Apourtpaxsoro Cypa
OTHOCUTENIbHO TPHUMEHEHHUsI O0ECIeYUTENbHbIX Mep, KOTOphIe CYyIbH HPHUMEHSIU YacTo
HeoOocHOBaHHO. Buumanne BAC k 3ToMy Bompocy OBLJIO CTONIb CEPhE3HBIM, YTO, €CIU
KaKOW-TO CyZbs MPUHUMAJ HEOOOCHOBAaHHBIE 00ECIEUUTENbHBIE MEPhI, TO €ro MPUBJICKAIN K
OTBETCTBEHHOCTH M naxke yrosioBHou. K mpumepy, BAC pa3zpemnn Bo30yIuTh yroJOBHOE JEJI0
MIPOTHUB CyIbU apOuTpaxkHoro cyaa Pecrryonuku Kanveikuu K.B. CanramkueBoii 3a BeIHECEHUE
yeTblpex HempaBocyAHbIX akToB (cT. 305 YK). Ona BbIHOCHIA pelieHHs O OIOKUPOBAHUU
aKUuil OJHOM W3 CHOpSIIMX CTOPOH, 3aBEJIOMO HAapylIMB TEM CaMbIM IIOCTAHOBJIEHUE
Bepxosnoro Cyaa P® u «O paccmotpenuu cynamu Poccuiickoit denepanmu aen ¢ ydactueM
AKIHOHEPHBIX OOIIECTBY .

Ksamudukamus mo cr. 305 YK — BbIHeceHHE 3aBeIOMO HEIMPaBOCYIHBIX IPHUTOBOPA,
pellIeHus] WM MHOTO Cyle0HOro akTa B CyJIeOHON MpakTHKe — penkoe siBneHue. OTpaxkaer
JUIIb MalTyl0 4acTh BEpPXYLIKM aiicOepra mo MMeHH «cyaeOHas koppymuus». Kak panee
O0TMEYaNoch, N0 opUIMaIbHBIM JaHHBIM, NpuBeAeHHbIM [Ipeacenatenem BepxosHoro Cyna
P®, B 2004 r. ITMIIMIKCH CBOETO CTATyCa 3a BHIHECEHUE 3aBEJOMO HEMPABOCYAHBIX PEIICHUN
60 cyzeit, B 2005 r. Gonee 50 3a TO, YTO CYAMIM HE IO COBECTH M HE MO 3aKOHy . M3 3ThX
mudp TPYAHO MOHATH, UAET peub 00 ocyxaeHuu mno cT. 305 umu no Konekcy cyneiickoi
ITHUKHU.

TpyaHocTts kBanudukanyu o0yCIOBIUBAET MPU3HAK «3aBeAOMOCTh». CyabH MO-pa3HOMY
ero TOJKyIT. OOHU CUMTAIOT HEOOXOAMMBIM JOKa3blBaTh HU3MEHHOCTh MOTHBOB Kak
3JIEMEHT 3aBEZOMOCTH, XOTs 1o YK MOTUB He sBisieTcs: 00s13aTEIbHBIM 3JIEMEHTOM JaHHOTO
cocraBa. Jlpyrue cynpu Ha BONpPOC 00 0053aTE€IbHOCTH HU3MEHHOCTH MOTHBA OTBEYAIOT
orpunarensHo. [Ipu 3ToM HafgO y4YUTHIBaTh, YTO €CIM KOPBICTHBIM MOTHB JIEKall B OCHOBE

XUIICHHUA, HAIPUMECDP, MOILICHHUYCCTBA, KaK B MIPUBCIACHHOM BBIIIC ACJIC MOCKOBCKUX Cy,[[CfI,

2% JlenesxHoe JeNno cyjapH. YTOJNOBHOE MpEcIeOBaHHE KIeT aBTopa Npurosopos // Poccmiickas rasera.

2005. 4 asr.

295 Cyneit mpoBepAT Ha YECTHOCTH, a 4IBOKATOB — Ha A0X0.bI // Poccuiickas rasera. 2005. 7 nek.



TO BBIHECEHHE 3aBEJOMO HEMPABOCYAHOTO TPUTOBOPA BBICTYNAET B POJH MPECTYITHOTO
crnocoba XMINEHUS WM B3STOYHMYECTBA. bojee apryMeHTHpPOBAHHBIM IPEACTaBISETCS
MHEHHE, YTO 3aBEIOMOCTh 0€3 YCTaHOBJIEHHS MOTHBA BBIHECEHHUS HEMPABOCYIHOTO
CylIeOHOTO aKTa JIOKa3aTh CIOXKHO. B CBsI3U € 3THM 1enecooOpa3Ho MPHU3HAKU 3aBEIOMOCTH

3aMCHHUTh Ha }’MI)ICC.]'I296 .

OpHako 3aBeIOMOCTh IO3BOJISIET OTTPaHUYMBATH JIAHHOE
MPECTYIUIEHNE OT TUCUMUILUIMHAPHBIX MPOCTYIIKOB.

Becbma mioGombiTHa oduIManbHas CTaTUCTHKA 3apPETUCTPUPOBAHHBIX MPECTYIUICHHUM IO
cT. 305 u BeisBiIeHHBIX Juil. B 2001 r. 3apeructpupoBaHo 9 NpecTyIIeHUH, BHIIBICHHBIX JIUI]
— 0; B 2002 — 164 u 4; B 2003 — 2 u 3; B 2004 — 20 u 2; B 2005T. — 22 u 3>
HemnonstHe iepenassl 3a rog oT 9 10 164 BEIIBICHHBIX MPECTYIVICHUN U KaKUM 00pa3oM 1o
TaKUM JieJlaM OKa3bIBAIOTCS HE BBIABICHHBIMH CYOBEKTBHI MPECTYIICHHUS (BO3MOXKHO ATO
Oreyvarka).

Tak, apOutpaxsbiii cyaps Uarymernn L. mpuHst pemierne mo ucky Mockockoro OOO
«Tpuona cepuc» k Kponotkumackomy MO3y (KpacHomapckumii kpait) Ha 913 THIC. DPYO.,
AKOOBI COCTAaBHBIIMX YIIEpO M3-32 MOCTaBKM HEKAYECTBEHHOTO parcoBoro macina. Mcren
pocuiI 00paTuTh B3bICKaHUE Ha 43% akiuii 3aBoja « KpOMOTKHHCKUIN, YTO U CIENAN CyIbs,
BbI/IaB B TOT K€ JIEHb COOTBETCTBYIOINE HUCIIOJIHUTENbHbBIE JUCTHI, HA OCHOBAaHUU KOTOPBIX
Yyepe3 HECKOJIBKO JTHEH COCTOSIICS CUIIOBOM 3aXBaT 3aBOIA.

Bepxosnsiii Cyn P® no nipeacrasiienuto ['eHepaibHOTO IPOKYypopa NpU3HAI B IEUCTBUSX
[[. mpu3HaKu cocTaBa NMPECTYIUICHHS — BBIHECEHHUE 3aBEJOMO HEMPABOCYAHOTO PEIICHUS
(4. 1 ct. 305 YK).

OTO0 e/Ba JIU HE MEPBBIN Cilydail yroJOBHOIO MPECIEI0BAHUS 3a HENPABOCY/IHOE PEILIEHUE
B MOJIb3Yy peifiepoB. B apyrom nene moiaHoMouus cypd apOuUTpakHOro cyna YeuHu ObLIU
npekpaiieHsl  Breiciiel KBanM(UKAIIMOHHON KoJJIerueld cyaeld 3a BBIHECEHHE CyIbei
OIpEZENICHUsI O 3allpeTe Ha OCYIIECTBIEHHUE CHEJIOK C aKLUSAMHU NPEANPUATHUS, 32 KOTOPbIE
BeJIACh O’KECTOUCHHAS KOPIIOpPATHBHAs BoitHa Mexxny JIYKOMTom u «POCHecpTI,IO»Z%.

Kak BHIuMM, OZHO M TO K€ JEsSHUE OLEHEHO MNPUHLMUIHAIBHO No-pa3sHoMy. Cyaps u3
WNHrymiernn Haka3aH 3a MpPECTyIUIEHHE, Cyabs U3 YeyHu 3a 3TUKO-AUCLMILUIMHAPHBIN

OPOCTYNMOK. JTo Tpyboe HapymieHWe 3aKOHHOCTH. UHTerpamusi MOpaJIbHBIX U

JUCHMUIUIMHAPHBIX TPOCTYNKOB, KOTOpas mpousBeAeHa Koaekcom CyIelCcKON 3THKH,

2% Cm. moapoGHee: YTOIOBHAS OTBETCTBEHHOCTD 33 IPECTYINIEHHs IPOTHB mpaBocyaus. M., 2003. C. 141;
[pecrymnenns npotus npaBocyaus. M., 2005. C. 195-209.

27 TenmeHIMH TPECTYITHOCTH, e¢ OPraHM30BAHHOCTH, 3aKOH M ONEIT GOpLOBI ¢ TeppopusMoM. M., 2006.
C. 126.

28 Kommepcanr. 2006. 24 anp. C. 1.



HaBEpHOE, MEPCIEKTUBHA KaK CAMOPETYJISALUS KOPIOPATUBHBIX U MHBIX cooduiecTB. OHaKo
UHTErpanys NpecTyIUIEHMH M MPOCTYNKOB — 3aKOHOJATeNbHAasi U IMPABONPUMEHHUTEIbHAS
omuOKu, KOTOpass oO0yclnoBiuBaeT Kalu(puKanuoHHble omuOku. KpanupukannonHas
koyterust cyneil Kamununrpanckoir obnactu 3a rpyOble HapylIeHHS 3aKOHOJATEIbCTBA
BbIHEC cyabe ['. B3bICKaHME B BHJIE JOCPOYHOTO MPEKpAIIEHHs] MOJHOMOYMH CyIpU C
JUIICHUEM TPEeThero KBaJIM(UKAMOHHOIO KJacca B CBA3M C COBEPIIEHHEM IPOCTYIIKOB,
HO30PSIUX YeCThb M JIOCTOMHCTBO CYZbM, YMAJSIOIIMX aBTOpUTET cyleOHoi BriacTtu. I
oOparunace B KanuuHuHrpajnckuii o0iacTHOW cyA C 3asBiIeHMEM 00 OTMEHE pEeLICHHUs
KBaJTM(PHUKAIIMOHHON KOJUIETHH Cy/eH, TaK KakK JOIMYyIICHHBIE €0 HAPYIICHUS I'Pa)KIaHCKOTO
3aKOHOJATENbCTBA HE HOCAT TIpyOOro xapakrepa, JOJDKHBI HAKas3bIBaThCsA  JIMIIb
npeaynpexaeHueM. [. cuuTaer, YTO BHMHOBHOCTb €€ B IPECTYNHOM 3J0yNOTpeOIeHUN
NOJHOMOYMSAMM U ITpeaHamepeHHoe HapymeHue HopM [TIK P® He ycraHoBieHa,
CJIEI0BATEIIbHO, HET U OCHOBAHUM JUISl IPEKPALLEHUS IOJTHOMOYUH CyJIbH.

Hapymenust ke, NeHCTBUTENBHO, CTOJIb OYEBHIHBI M CEPBbE3HBI, YTO KATErOPUYECKH
OTpPHLIATh OTCYTCTBHME COCTaBOB HNPECTYIUIEHUH BpsAA JU ObUIO 0O0OCHOBaHHBIM. Vck Obul
npuHAT Oe3 OomiIaTel TOCYJapCTBEHHOW mnonutuHel, Bompeku cT. 131 I'TIK P®. B nenb
oOpamieHus 3asBUTENsT OB BBHIHECEHBI JIBAa OIPECIICHUS B TOJb3Y UCTHA M OOpaIlICHBI K
HEMEUIEHHOMY ucnonHeHuto. Cya BMeWaics B BONPOCHI JAEATEIBHOCTH aKIHMOHEPHBIX
00I11eCTB, XOTS B paMKax JaHHBIX CIIOPOB 3aKOHHBIX OCHOBAHUH Ha 3TO HE UMEIL.

BepxoBubiit Cyn ompenenun, uto ['., Bompeku ee yTBEpXAEHHIO, MpPUBJIEYEHA K
JUCLMIUIMHAPHOM OTBETCTBEHHOCTH HE 3@ BBIPAXEHHOE €10 MHEHHE IpU OCYIIECTBICHHUU
NpPaBOCYAMsI WIM MPUHATOE PELIEHHE, a B CBSI3U C IpyObIM HapyIIEHUEM IPETLyCMOTPEHHOMN
I[TIK P® mpoueaypoii OCymIecTBICHHUS TMpaBocyaus. ['pyboe © SIBHOE HEUCIIOJHEHUE
TpeOOBaHUH IPa)kJaHCKO-IIPAaBOBOI'0 3aKOHOAATENILCTBA MPH MPUHATUN MCKOBBIX 3asBICHUNA U
NPUHITHE TI0O HUM 00ECIICUNTEIbHBIX MEP CBUICTENBCTBYET O HAPYLICHUH CYAbEH MOJI0KEHHH
Kopekca cyznelickoil ATHKH, YTO /1aBajl0 OCHOBAaHMS KBAJIU(PHUKAIIMOHHOM KOJUIETUH MPHU3HATH
yKa3aHHbIE BbIIIE JEUCTBHMS KaK IO30pSLIME YECTh M JIOCTOMHCTBO CY/bH, YMAJSIOIIUE
aBTOPUTET Cy1€OHOMN BIIACTH.

Cynpio ot otBeTcTBeHHOCTH 110 cT. 303 VK cmaco, Hajo monarark, TO, 4TO Jiefa He ObUTH
PaccMOTpPEHBI M0 CYLIECTBY, a IPOMU3BOJCTBO 110 HUM MPEKPALIEHO B CBSI3U C OTKA30M HCTIIOB
OT MCKOBBIX TpeOoBaHmii. Ecu Obl HE 3TO 00CTOATETLCTBO, KBAIM(DHUKAIIAS 3a BHIHECCHUE
3aBEJIOMO HEMPABOCYHOI'0 PEIICHUs KaK MPECTYIUIEHUS MpeCTaBIsIach Obl 000CHOBAHHOM.

Kak panee oTmeuanoch, B CJIEICTBEHHOM M CyAeOHON MpaKTUKE MPOAOIDKAET €lIe INPH
KBaJM(PHUKAINN TIPECTYIUICHUN EHCTBOBAaTh OOBHHHUTENBHBIA YKIOH. ClenoBaTeinn u CyAbH

3aBEOMO KBAIM(PHUIIUPYIOT TMpecTyIuieHHue 1o Oosee cTporo crarbe YK wimm 1o



COBOKYITHOCTH NpeCTyIUIeHuH. Brlmecrosias WHCTAHIUS, 1€, JHUIIHION KBAIH(DUKAIIIO
VCKJIFOYNT, U IIPUTOBOP CTAHET MPABOCYAHBIM. MexX 1y TeM CypU UIYT Ha IBHOE HAPYLICHUE
MPUHIIAIIOB 3aKOHHOCTH IOYTH B COCTOSIHUHU KpailHel HeoOXOAMMOCTH, CJeaysl YroJlOBHO-
npolieccyaJbHOMY 3ampeTy MOBOpoTa K xyameMy. Kak HM3BECTHO, €Ciu BBIIECTOSIIAS
cyneOHass WHCTAaHIMS TepeKBaTUUIUPYET JesHHEe Ha 0ojiee MATKHE COCTaBbl, B
MMOCTAaHOBUBIIUH MPUTOBOP CY]I IeJI0 He Bo3Bpamaercs. [Ipu oOpaTHOM cuTyaruu, T.e. Koraa
BBIIIECTOSIIIAs MHCTAHIUS TOCUMTAET KBAMU(UKALMIO HEOOOCHOBAaHHO MSTKOHM, OHa cama
nepekBanuuIMIpoBaTh Ha 6oisiee ctporue crathl YK mnpasa He umeet. Takoil mporeccyaabHbINH
NOPSIOK B MPHUHLMIE MpecieayeT TyMaHHYI0 Leidb s noacyauMoro. B peanbHocTH
MPOUCXOTUT BCE C TOYHOCTHIO 1O Ha000poT. CyabM BBIHOCST 3aBEJAOMO HEMPABOCYIHBIN
MPUTOBOP, Aa0bl N0 He BO3BpAIIAoCh HA HOBOE paccMoTpeHue. Eciu ke KaccalioHHbIE U
amneJUTAIIMOHHBIC WHCTAaHIIMKM HE 3aMETAT «KBaTM(UKAIMIO C 3alacoM», BHUHOBHHK Oyjaer
HEMPaBEIHO OCYXJIEH.

[Tomydaercss mr0OOMBITHASE KBaTU(UKALMOHHAS CHUTyalUs: «...BBIHECEHHE 3aBEIOMO
HEMPaBOCY/JHOTO TMPUTOBOpa B COCTOSHUM KpallHe HEOOXOAMMOCTH, BBI3BAaHHOUN
npotuBopeunsimu B YIIK POy.

Kax panee ormeuanocs, Koncturyuuonnsiit Cyn PO B mocrtanosiaenuu ot 11 mas 2005 r.
0o0paTu BHUMaHHE Ha TaKylO CHUTYyaIldio B pekoMmeHaoBan ['ocymapctBenHoi Jlyme pemmTh
ee B cooTBeTcTBUU ¢ EBpormeiickoii KoHBeHIuei o 3ammre mpaB U OCHOBHBIX CBOOOI (II. 2
[Tporokona Ne 7). Ilocranosnenue Koucturyumonnoro Cyna, ©0e3-yCIOBHO, MpaBUIIBHO,
COOTBETCTBYET MEXJIyHapoJHbIM KOHBEHLMSIM, NPUHIIMIIAM PABEHCTBA U CIPABEIIUBOCTH,
1essM rpaBocyaus. [[pOTUBHUKY HAA30pPHOM MHCTAHIIMK 3TOTO HE YYUTHIBAIOT. B yactHOCTH,
IIpencenarens EBpomeiickoro Cyna mo mpaBaM 4YeloBeKa Ha3BaJl HAJ30PHYIO0 MHCTAHIIHIO
«TEPEKUTKOM TPOILIOrO», HO HEe JAokazaji, ckoibko u3 moutu 20 000 uckoB u3 Poccum,
nocrynuBmmx B 2006 . B CtpacOyprckuit cyn (20% Bcex nmen), OBUIM TOPOXKICHBI
CyIeOHBIMH OIIMOKAMH, HE HCIPABICHHBIME B HAI30pHOM mopsiake’ . [ eHepabHBIL
npokypop P®, kak paHee roBOpmiIoCh, 3a uckitouenue ct. 405 VIIK.

B poccuiickoil mnpoueccyanbHOW JUTEpAType JEJIaeTcsi BBIBOJ O HECOOTBETCTBUU
3akperuieHHoro B cT. 405 VYIIK P® mnpaBuna 00 «aOCOMIOTHOM 3ampere IMOBOpPOTa K
xyamemy» TpeboBanusiM Koncturynuu P® u HopmMam MeXIyHapOAHOTO IpaBa. BHocuTCs
npeiokKeHHe 00 UCKIIOUEHNH JaHHOTO IMpaBHia U3 YrOJOBHO-NMPOIECCYaNIbHOIO 3aKOHA BO

300
HCIIOJIHCHHUC ITOCTAHOBJICHUA KOHCTI/ITYI_II/IOHHOFO CYI[a P® 1o JAaHHOMY BOIIPpOCY .

299 CrpacGyprekuit ypok // MockoBckuit komcomoren. 2006. 5 okT.
3 Cwm.: Yexynaes [.11. TloTepreBmuii B yroIOBHOM CyHOTPOM3BOACTBE: MOCTYN K TPABOCYIMIO H

KOMITEHCAIMsS IPUYUHEHHOTO yiiepOa: ABroped. Juc. ... KaHj. opui. Hayk. M., 2005. C. 9.



Hymaercsi, 4YTO 3aKOHOAATelb HE ToWAeT Ha CcKopyr otMmeHy cT.405 VIIK,
3aKpEIUISIONIYI0 MHOTOBEKOBOE MpaBuiio mpasa. OmHaKo crenarb €ro He aOCONIIOTHBIM, a
OTHOCHUTENIFHBIM C OrOBOPKaMH B COOTBETCTBHHM C TPEOOBaHUSMHU 3aKOHHOCTH, PaBEHCTBA
nepes 3aKOHOM W WHAMBHIyalM3allid HAaKa3aHWs, KOTJa CyJIOM JOIyIleHa rpyoOas
KBaTM(DUKAIIMOHHAs OIMOKa, BIIONHE peaiabHO. Kak mpemcTaBisieTcsi, MOKHO UCIOIb30BaTh
TOJKOBAaHUE KOJUIM3MOHHBIX YTOJIOBHO-MPOLIECCYAIbHBIX HOpM. Tak, 4.3 ct.410 VYIIK
TOBOPHT O TOM, YTO «CYyJ HaJ30pHOI MHCTAHIIMU IIPU PACCMOTPEHUH JIeNa B MOPSIKE HaI30pa
MOJKET CMSTYUTh HE3aKOHHO OCYXKICHHOMY HaKa3aHUE WM MPUMEHUTH YTOJIOBHBIA 3aKOH O
MEHee TsDKKOM mpectyruieHun». Yacth 1 cr. 409 ocHOBaHMEM OTMEHBI WJIM H3MEHECHHS
CyJ1eOHOTO pelIeHus, BCTYIUBIIETO B CUJTY, Ha3bIBA€T OCHOBAHUS, MIPETyCMOTPEHHbIE CT. 379
VIIK. Tlocnenusis cpean OCHOBaHHWM AJii OTMEHBI WM WU3MEHEHHUs CyAeOHOr0 pelieHHs B
KacCallMOHHOM TIOPSIIKE HAa3bIBACT «HEMPABUIHLHOE TPUMEHEHHE YTOJIOBHOTO 3aKOHAY.

Bo3MOXkHBI W Jpyrue BapHaHThl W3MCHCHHS WHCTUTYTa HAJI30PHOTO IPOH3BOJICTBA.
beccriopHo 0AHO:  YroJIOBHO-MPOLIECCYabHOE 3aKOHOAATEIBCTBO JOJHKHO BCEMEPHO
CIocoOCTBOBAThH UCIIPABICHUIO KBaTU(PUKAIMOHHBIX omnOok. KBanudukamus npectymnieHuit
KaK 3THUKO-JAMCHUITMHAPHBIX MPOCTYNKOB M HA00OPOT MPHUHAIJICKUT KaK pa3 K TpyObIM
CyeOHBIM OIIHMOKaM.

Kak ormewanoch, B cCygax € yd4acTHEM MPHUCSDKHBIX, PacCMAaTPUBAIOUINX, TIJIABHBIM
o0Opa3om, 1enna 00 0c000 TSHKKUX MPECTYIUIEHUSX, ONpaBIaTesIbHbIe IPUTOBOPHI BHIHOCSIT Ha
MOpSAZOK dYamie, 4YeM B cyJaxXx ¢ mpodeccHoHanbHBIMU CcyabsiMu. B 2004 r. mpaBoM Ha
pacCMOTpEeHHE el C y4acTUEM MPUCSHKHBIX BOCIOIB30BAIOCH 17% i, 0OBHHSIEMBIX B
COBEPIICHHH 0CO00 THKKUX TMpecTyruieHnid. CTaTUCTUKA MOKA3bIBACT, YTO MOJCYIUMBIEC IO
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nenaM o0 yOuiicTBax HEpeaKo MpPEANOYMTAIOT CYAbl MPUCSKHBIX
IPUCSKHBIX BBIHOCAT BEPIUKT «HET, HE BHHOBEH» B OTHOUICHHWU TSDKKUX YOMHI, Cynabs
BBIHY’KJICH BBIHOCUTH OIPaBAATEIbHBIN MPUTOBOP, HATUIIO OOBEKTUBHASL CTOPOHA BHIHECCHHUS
3aBEJOMO HENpaBOCyAHOro mnpuroBopa. CBoero poja HOy-Xay YIOJIOBHOIO IIpaBa:
«3aBEIOMOE€, HO HEBMHOBHOE BBIHECEHHE HEIPABOCYAHOro Ipurosopax». llepedpazupys
U3BECTHYIO IOTOBOPKY «(OopMaibHO MPaBUIIBHO, a TIO CYLIECTBY — HU3/1€BATENBCTBO», MOKHO
ckasarb: 1o YIIK — npaBuibHO, a no YK — He3ak0HHO.

OOBEeKTUBHO OOJIBIIIE PHCKA JIOIMYCTUTh PAa3TPAHUIUTEIHHO-KBATN(UKAIMOHHBIE OIIHOKH
y MHUPOBBIX cyAed. OHM pacCMaTpPHUBAIOT JieJla O MPECTYIUIEHUAX C CAHKIMAMU HE BBILIE TPeX
JeT JUILEHHs CBOOO/IbI, T.€. KaK pa3 TeX, KOTOpbIe TpaHUYaT ¢ MpecTyMIeHUIMU. BepXoBHbIi

Cyna BBICOKO oOlleHHMBaeT paboTy MupoBbix cyneil. B 2003 r., Hampumep, ObLIO OTMEHEHO

muib  3,8% NpUroBOpOB OT OOIIEro YMCiIa HPUTOBOPOB, MOCTAHOBJIEHHBIX MHMPOBBIMU



CYyIbSIMH 302,

KBamudukanmonnass ommbOka Noe 1, T.e. HekBanM(pUKAMs pPEaTbHO COBEPIICHHOTO
OOIIECTBEHHO OMacHOTO0 M BWHOBHOTO JESHUS KakK MPECTYIJICHUS MOPOXKIEHA BO MHOTOM
pedopmoit YK ot 8 mexabps 2003 r.°” Eio jgema o HACHIBCTBEHHOM XyJIHTaHCTBE 0e3
IPUMEHEHUS. OpYXHsI WM IPEIMETOB, HUCIOJIb3YEMbIX B KaueCTBE OpY>KHs, MEPEBEICHbI B
guciao Jnen 4vactHoro oOBuHeHHMs (4.2 cT. 115 m 4.2 cr. 116 VYK). Ilpaktudeckue
MOCNEACTBHS MPEBPALEHUS TUIWYHO MYyOIMYHOTO, YJIWYHOTO MPECTYIUIEHHS B YacTHOE,
KOTOPO€ HETPYAHO OBUIO MTPOCYHUTAThH, JIMIIMIA TBHICAYU M THICSYM MOCTPAAABIIAX OT
XyJUTaHCTBa IMpaBa Ha OXpaHy 3/J0pOBbi M JOCTyna K mpaBocynuto. IIpeaBapurenbHoe
paccienoBaHue mo jaenaMm dactHoro oosmHeHHs no YIIK He mpemycmorpeHo, Mumnus HeE
NPUHUMAET 3asBICHUS OT TpaxJaH O XYyJIMIaHCKOM HaCWIMM, TMpejiaras camMum
MOTEPIIEBIIMM HAaXOJAWTh BHHOBHMKAa. MUpOBBIE CyJIbU HE HMMEIOT TOJHOMOYMM IO
YCTaHOBJICHHUIO JINYHOCTU CKPBIBILErOCs C MeCTa MPECTYIUIEHHs Juia. MaccoBble KanoObl
HacesneHus: B Konctutynuonnsiii Cyn moTpeboBaiy ero BMemaTenbcTBa. Ero mocraHoBieHue
MIPU3HAJIO TAKYIO MPAKTUKY IO JEJNaM O XYJWUTaHCTBE MpoTuBopevanieii OCHOBHOMY 3aKOHY
P® u mpemnoxuno BHecTn usMeHeHus B YIIK. OgHako u3MeHeHHUs TpeOyeT HE CTOJIBKO
MPOLECCYaIbHbIA, CKOJIBKO MaTepUalIbHbIA YroJIOBHBIM 3akoH. B.B. lemuaoB, cyzaps
BepxoBnoro Cyna, cekperapp ero Ilnenyma, o0OCHOBAaHHO TPEMIOXKHII HCKIIOYUTH W3
cT. 115 1 116 YK P® yactu BTOphIE U U3BMEHUTH peaakiuio cT. 213 o xynurancrse. [IpaBaa,
B 9TOM CBSI3M BO3HUKAET BOIpPOC, Heyxkenu NpoekT pedopmbl YK Ne 162-D3 He omobpsics
Bepxosubim Cynom?

Haubonpimumii yenbHbIi BEC B MACCUBE YTOJIOBHBIX /1€ MUPOBBIX CYyJIel COCTaBIISIIOT Kak
pa3 YroJioBHbIE Jiela 4acTHOTO OOBHHEHMA. OTrpaHMYUTh UX OT TPAXKJAHCKHUX JIEIHKTOB,
HAHECEHHsI MOPAJILHOTO Bpella, OCOOCHHO KOTJa peub UAET O Bpele JeNOBOM pemyTaluu He
Bceraa npocto. [poneccyanbHoe mpaBuiio 06 OTHECEHHH HEYCTPAHUMBIX COMHEHUH B TOJIb3Y
MOJICYIUMOTO, COEIMHEHHOE C YTOJIOBHO-IIPABOBBIM IMPUHIIUIIOM F'yMaHH3Ma 00YCJIOBIMBAET
KBaJIM(UKALMIO IeSHUH TI0 JieJlaM YaCTHOTO OOBMHEHUS KaK MPOCTYIIKOB.

[Ipencenarens BepxoBuoro Cynma P® cooOupui, 4YTo B TOA MHPOBBIE CYIbU
paccMatpuBaioT 6osee 16 ThIC. €N 0 «4aCTHUKAX», T.€. Jel yacTHOro ooBuHeHus. He MHOTO

mu? Tlonararo, 9To 4acTH nepBbie cTarei 00 ockopOienun (ct. 124) u knesere (ct. 130), rae

301 Cyn npucsykHBIX: KBaTM(UKALMSA IPECTYIUIEH I 1 POLeAypa paccMoTpenns aen. M., 2006. C. 8.

392 YrooBHBII 3aKOH B IPAKTHKE MHPOBOTO cyabu. M., 2005. C. 11.

39 Kysueyosa H.®. KOHCTUTYITHOHHBIE OCHOBHI coBepieHcTBOBaHMsA YK P® 110 uToram ero necstuiertus //
KoHcTUTYLIMOHHBIE OCHOBBI YroJIOBHOrO IpaBa. Marepuansl [ Bcepoccuilckoro koHrpecca mo yroJjoBHOMY

paBy, mocBsmeHHOro 10-neturo YroxoBHoro koaekca Poccmiickoit denepannu. M., 2006. C. 320-321.



HE YKa3zaHbl JIOKa3yeMble U peEajbHble KPUMHUHOOOpPA3ylOIME TMPU3HAKU COCTaBOB
MPECTYIUICHUH, a YKa3aHHbIE OLIEHOYHbIE MMPU3HAKHN «HENPUIUYHAS (POpMa» U «3aBEIOMOCTH)
TOJIKYIOTCSI IPOU3BOJILHO, 0OOCHOBAHHO MPEJIOKEHNE O JCKPUMHUHATU3AIIMN MIEPBBIX YacTen
crareit YK 00 ockopOieHnu u KIeBeTe.

Uro kacaercs 4.2 cr.282° VK — y4acThe B JKCTPEMHCTCKOM COOOIIecTBe, Jena O
KOTOPBIX TOJCYIHBl MHPOBBIM CyJaM, TO TIOJOXKE€HHE C Hed 0e3 mpeyBeIuyeHUs
KpuTHueckoe. Ha 3To cmpaBeannBo oOpaTwiM BHHUMAaHHE aBTOPHI HAYYHO-TPAKTHYECKOTO
mocobus IS MHpOBBIX cydeir . Bce meiictBus, mpegycMotpeHHbie 4. 1 cr. 282
(opranuzanusi SKCTPEMHCTCKOIO COOOIIECTBA), SIBISIOTCS MPUTOTOBICHUSIMU K COBEPIICHUIO
MPECTYIUICHU SKCTPEMUCTCKOM HampaBiieHHOCTH. CorsacHo 4.2 cT. 30 YK Hakazyembl
MPUTOTOBJICHHUSI TOJBKO K TSKKAM U 0CO00 TSDKKMM mpecTymieHusMm. [lpectymnenus
OKCTPEMHUCTCKON HAINpaBIECHHOCTH, 33 HWCKIIOYEHHEM KBAIM(UIIMPOBAHHOTO COCTaBa
XYJIUTaHCTBA, MPEACTABISAIOT CO0ON AesHUs HeOoNbIIoN mnu cpenHeil Tsxectu. Kak panee
OTMEYAJIOCh, MPHU KOJUTM3UU MEXTy HopMmamu OOmier m OcoOeHHOW yYacTel MPUMEHSIOTCS
HOopMBI O0mIeit yacTu. OTCcroAa MOMy4YaeTcsl, YTO y4acTue B IKCTPEMHUCTCKOM COOOIIECTBE HE
JIOJDKHO KBaJM(HIMPOBATHCS KaK IMPECTYIJICHHE, a OLIEHUBATHCA KaK aJMUHHCTPATHBHOE
[IPaBOHAPYLIEHUE UM aMOPAJIbHBIA TPOCTYMOK?

be3ycnoBHO, MOIOKUTENHHON OIIEHKH 3aciykuBaeT npuHsaTue CoetoMm cyaei PO HOBBIX
NpaBWJ TOBeNEHUs pPAOOTHUKOB ammaparoB cyaoB. OHHM MOAPOOHO perjaMeHTHPYIOT
MOBE/ICHNE Ha CIyK0e cekpeTapeid, AeTonpon3BOAUTENCH U JPYTUX CIyKalluX amnmnapara. B
OOIIEHUH C TpaXkJIaHaMH MCKIIOYaeTcss TpyOOCTh M BOJOKHUTA, IOJyYE€HHE IIOKOIAJIOK,
[[BETOB M MpPOYMX MEJIKUX U KPYMHBIX HPE3EHTOB, JACHEKHOE BO3HArpa)KJACHHUE, CCYIBI,
yCIIyTHU, OIUIaTa pa3BJ€UYEHUM, OTIbIXa, TPAHCHOPTHBIE pacxoabl W mp. [laxke Ha neHb
POXKICHUSI CIY>KaIlero HENb3sl 9TO €My MPe3eHTOBaTh, €CIU JAAPUTENb MPSIMO U KOCBEHHO
3aMHTEPECOBAH MOJIYYHUTh BBITOY OT paOOTHHKA Cy/1a M XOUYET OKa3aTh HA HETO BIHSHUE.

[TomydyeHnue momapkoB 3a BIMSHHUE HAa XOJ CyIeOHOrO JEIONpOU3BOJICTBA 00pa3yeT COCTaB
B3ATKOIONyYaTeNbCTBA, €CIU CIYXalUi — JOJDKHOCTHOE JIMIIO, HAlpHMEp 3aBEXyIONIUH
KaHIesipueid. Ecan ke OH TaKOBBIM HE SIBISETCS, TO €ro MOBEACHHE KBATM(HUIMPYETCS Kak
0e3HpaBCTBEHHO aHTHIIpodeccroHanbHoe. OTBETCTBEHHOCTh 3a HEr0 HACTyHaeT B BHIC
JUCLUUIUTMHAPHBIX B3bICKAHUN BIUIOTH JI0 YBOJIbHEHUSI.

Croy>xamuM anmapaToB CyJIOB 3alpelacTcsl peKOMEH0BATh Ha CIYKOY JIIOOBIX OJIM3KUX
YJICHOB CEMBU U COJICHCTBOBaTH UM B Kapbepe. CTporue TpeOOBaHUS MPEIbABISIOTCS
npaBuiIaMu ObITOBOM Mopanu: «PaboTHHK ammapata cyjaa JA0JDKeH M30eraTh JH0ObIX JTMYHBIX

CBA3€HM, KOTOpbIE MOIYT MPUYMHUTH YyUIEpO pemyTaluud, 3aTPOHYThb €ro 4ecTb u



JIOCTOMHCTBOY.

Hnst  GoppOBI € TpaBOHAPYIICHUSMH W  aMOpaJu3MOM CYyJIeH 4pe3BhIYAHOM
npoduakTHYeCcKo 1eHHOCThI0 obnamaetT denepanbHas meneBas mporpamma «Pa3Butus
cynebnoit cucrembl B Poccum nHa 2007-2011 romer». OHa mpeamnonaraeT KOMILJIEKCHOE
pemieHre TpoOJIeMbl  00ECTeYeHHs] JTOCTYNMHOCTH, OTKPBITOCTH H  MPO3PAaYHOCTH
MpaBOCYaus, TIOBBIIMICHUS JOBEpHs OOIIEeCTBA K TpaBoOCyauto U 3PGHEKTUBHOCTH
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paccMOTpCHUA AL, obecrneueHns] HE3aBUCUMOCTH cyaen .

I/ITaK, MOJXHO CACJIaTh BBIBOJBI:

1. Hapymenus Kopekca cynelckoil 3TUKM U MpPaBUJ MOBEJEHUs paOOTHUKOB ammnapaToB
CYJZIOB TIPEJICTABIISAIOT COOON 100 BHJ MOPAJIbHBIX MPAaBOHAPYIICHUH, TUOO TpaJAUIIMOHHBIC
«YUCTO» MOpPAJIbHBIE NPOCTYINKH. 32 HUX JAWCUMIUIMHAPHBIE HAKa3aHUS HAJaraioT OpraHbl
CyJCMCKOTO COOOIIEeCTRA;

2. OT mpecTyluleHHH MOpaJIbHBIE MPABOHAPYLICHHUS OTJIMYAKOTCS KaK BCE IPOCTYNKH
OTCYTCTBUEM OOILIECTBEHHON OMACHOCTH;

3. IlpwocTaHoBieHWEe WM JUIIEHUE TIOJTHOMOYHMHA CyIObH KBaTH(PUKAIMOHHBIMU
KOJUIETUSIMM  CyJIeHl, YBOJIbHEHHME CIIy’)KalllUX annapaToB CYIOB HEIb3s CMELIMBATH C
JUCKBaMM(UKAIMEed Kak HakKa3aHWEM 3a aJMUHHUCTPATHBHBIE MPABOHAPYIICHUS COTJIACHO
KoAII;

4. TlpakTHYECKN aKTyaJIbHO HEJOMYIICHHE KBATHU(PHUKAINN HAPYIICHHH CyIEHCKOW dTHKH
U MOpaJbHBIX NPaBUI IOBEIEHUs, KOTOPOE SBIAETCS MPECTYIUICHUEM, INPEXIE BCEro
danbcupuKaMu JOKA3aTelIbCTB, MOJIYYEHHUsS BO3HArpaKACHUH OT JIML, CBS3aHHBIX C
BBIHECEHHEM COOTBETCTBYIOUIMX CyIEOHBIX PEIICHHUH, BBIHECEHHUS 3aBEIOMO HEIPAaBOCYIHBIX
IIPUTOBOPOB, CIY>KEOHOI0 MOJI0ra;

5. Ycranosnenue cT. 405 VIIK P® 06 abcomtoTHOM 3ampeTe MOBOpOTa K XYIIIEMY MOKET
NPENsATCTBOBATh HCIPABICHUIO KBATU(PHUKAIMOHHBIX OMIMOOK M TOTOMY HYXKAAeTcsl B
COBEpUICHCTBOBAHUU C yueToM mnocTtaHoBieHus KoncrutynuonHoro Cyna P® or 11 mas
2005 r. Ne 5-I1. MosxHo Ob110 051 4. 2 cT. 405 VIIK, Kak s monararo, H3JI0KUTh B CIIEAYIONICH
penakuuu. «Ecim B nocyneOHOM miM cyieOHOM HPOM3BOJCTBE JOMYIIEHO CYIIECTBEHHOE
(pynnameHTanpHOE) HapylleHHE, MOBIMSABIIEE Ha MCXOJ Jeja, TO MO TNPEeACTaBICHUIO
IPOKypopa WIH >kanobe MOTEepIEeBIIEr0 OHO YCTpaHsAeTCs B IMOPSAJKE Haa30opa B TEUCHHE
OJTHOT'O TO/Ia CO BPEMEHH MOCTYIUICHUS MPEICTABICHUS UITH KaJl0ObD»;

6. BcemepHoil mommepkku 3aciyxkuBaloT mnpemnoxkeHus [Ipeacemareneit BepxoBHoro

3% YrooBHBII 3aK0OH B MpakTHKe MHPoBOTO cyabh. C. 477 (aBTop KommeHTapus JI.B. iHoramosa-Xerait).

395 poccmiickas tazera. 2006. 1 HOSO.



Cyna u Beicmiero Apbutpaxnoro Cyna 0 3aKOHOJATEIFHOM 3aKPEIUICHHH OOS3aHHOCTH
CYIIOB TyOJIMKOBaTh CBOM pEIICHUS, B TOM 4ucie B VHTepHETe, W O IEKIapUPOBAHHU
CYIBsIMH UX J0XO70B. [IpennoxeHus uayT B pyciie OOpbObI C KOppYIIUEH B CyleOHOMU
cucteme P®. Cormonorndeckue onpockl 0OIMECTBEHHOTO MHEHHUSI POCCHSIH Ha TIEPBOE MECTO

IO KOPPYIIHUOHHOCTU HEPCAKO CTABAT NPABOOXPAHUTCIILHBIC U CYILG6HI)I€ OpTraHbl.

4.2. Ilpectyniiennsi, rpaHuYaNIIne
€ aMOPAJILHBIMH MPOCTYNKAMHU aIBOKATOB

Kogexc nmpodeccuonanbHoi 3THKM aaBokatoB 2003 . ¢ U3MEHEHUSAMHU U JOTMOJIHEHUSIMH,
yrBepxkaeHHbIMU 11 Bceepoccuiickum  cbe3goM aznBokatoB 8 ampenss 2005 r., coderaer
peryIaMeHTAIMI0  TUCHUIUIMHAPHBIX  MPaBOHAPYLIEHUH W aMOPAJIbHBIX  IPOCTYIKOB.
MopanbHO-IpaBOBbIe HapyIIEHUS HEMPOPECCUOHAIBHOTO MOBEACHHSI aIBOKATOB MOAPBIBAIOT
YeCTh, JOCTOMHCTBO, MACNOBYIO PEMyTalMI0 aJBOKATCKOTO COOOIEeCTBA U €ro YJICHOB.
Cratbst 1 Tnacur, uro «Kopmekc mnpodeccHoHaNbHOW STHKM aJBOKaTa YCTaHABIMBAET
00s13aTeIbHBIC NI KAKI0TO aJBOKATa IIpaBuiia MOBEACHHS MPU OCYIIECTBICHUH aIBOKATCKOMN
JIeSATEIbHOCTH, OCHOBAaHHBIE HA HPABCTBEHHBIX KPUTEPUAX U TPAIULIHIX aJBOKATYPBI, & TAKKE
MEXXIyHAPOAHBIX CTaHAApTaX MPaBUII aBOKATCKOM mpodeccuny.

Koxexc aaBOKaTCKOM JTHKHM BKIIOYEH OTHENbHON YacThio B D3 «OO0 agBoKaTCKOM
JesATenbHOCTH U afgBokarype B Poccniickoit denepanumn». «Hacrosmmit Konekc, — rosopur
4.1 cT.2, — JOMOJIHSET MpaBWia, YCTAaHOBJICHHBIC 3aKOHOMATEIHLCTBOM 00 aJBOKATCKOMN
NEATENIbHOCTH W aJBOKaType». OJTHYECKUH KOJEKC, TaKhuM 00pa3oM, OKazajcsi YacThIO
denepanbHOTO 3aKOHA, YTO JIETACT €r0 MOPAILHO-TIPABOBBIM, a HAPYIICHUS] — MOPAIbHBIMU
npaBOHApyUICHUsIMUA. J[MCUUIIIIMHADHAS OTBETCTBEHHOCTh, 110 CYPOBOCTH CXOXas C
FOCYJJapCTBEHHBIMU CAHKLUWAMM I0 TPYJOBOMY M HMHOMY 3aKOHOJATENIbCTBY, YTO TaK¥Ke
commxkaer Hapymenus pgaHHoro Konekca ¢ mpaBoHapymieHUsMU. JlucrumivHapHbIE
HakazaHus: 1) 3ameuanue; 2) npeaynpexxacHue; 3) npekpalieHue craTyca aJBokaTa; 4) UHble
MEpbl, YCTaHOBIICHHBIE COOpaHUeM (KOH(EpPEHINel) COOTBETCTBYIOIICH aJBOKATCKOU
nanatel. Bmecte ¢ Tem npunat KoJekc He TOCy1apCTBEHHOM BJIACTHIO, @ ChE3/I0M aJIBOKATOB.
Hanarator B3bIcKanusi kBanuQpuKamoHHbie kojuierud U COBETHl aIBOKATOB, YTO XapaKTEPHO
JUTSl MOPAJIbHBIX CaHKITUH.

COmmkeHue W TEpPeIUIeTEHHE HOPM MOpAld W IpaBa, KOPIOPATUBHBIC CaHKIIWH,
BBIHOCUMBIE aJJBOKATCKUM COOOILECTBOM, — TEHAEHIMs TMporpeccuBHas. OJHAKO Mpu
COOJIOACHUH OJIHOTO Ba)KHOTO YCIIOBHSI: OYEHKA MOPANbHbIX NPAGOHAPYUIEHUL He OO0JIHCHA
NOKpbI8AMb NPECMYNIEHUS, A CAHKYUU 30 HUX 3AMEHAMb Y20JI06HOe HAKA3aHue.

[To naHHBIM KPUMHUHOJOTUYECKOTO UCCIEA0BAHUS, TPOBEAEHHOIO MOCKOBCKOM TOPOACKOM

KOJUIETHEH aJIBOKATOB, Cpelu HauOoJiee CEepbe3HBIX MpodJieM camu TpodecCHOoHaTbHBIC



3alMTHUKY Ha3bIBalOT KOPPYILUIO B OpraHax IpaBOCYAMs, CBEPXAaKTUBHOE KPUMHHAIbHOE
MOCPEAHUYECTBO MEXKIY JOBEPUTENSIMHU, C OJHOW CTOPOHBI, U OpraHaMu JA0CYJeOHOrO U
CyIeGHOrO MPOU3BOACTBA — C APYTOH° ..

Eme Oonee cepre3Hoil mpoOieMoil wWcclenoBaTelNr Ha3bIBalOT Bce 0Oojiee aKTUBHOE
ydacTHe aJBOKAaTOB B JEATEIBHOCTH OpPTaHM30BAaHHBIX IPECTYNMHBIX (OPMHPOBAHUH.
AJIBOKaT, BOBJICUCHHBIH B OpraHu3oBaHHyI0 npectynHyio rpymnmy (OIIlY) umu mpectymHOe
coobmectBo (OIIC), oka3piBaeT UM TpodecCHOHATbHBIE YCIyTH Ha MOCTOSHHON OCHOBE:
KOHCYJIbTUPYET O CHoco0ax TOATOTOBKM, COBEPUICHUS M COKPBITHUS MPECTYIUICHUH,
CpPEeICTBAX M METOJaX OINEPATUBHO-PO3bICKHOW JEATENIbBHOCTH U  IPEIBAPUTEILHOTO
paccienoBanus. «Ha cerogusiiauii nenb, — nmmer FO.IL MapmaeB, — mmpoko
pacrpocTpaHeHo ‘“‘cozepkaHue” 3amuTHUKOB OykBanmbHO B mtare OIII' m OIIC. B stux
YCIOBHSAX HEJOOPOCOBECTHBIE aJBOKATHI BBIMOJHAIOT HE TOJIBKO MpoOIecCyaabHble (PyHKIUH,
HO, HampuMep, HaxXOASAT W TMOJAKYNAlT CBHUJAETENEH U JDKECBUAETEIEH 3alluThl,
banscudunmpytor mokazarenbctBa B mHTepecax OIIl (OIIC), ciyxaT kaHalIoM Mepeaaqu
uHbOpMaIIMU MEXIY MPECTYMHON TPYNION M apeCTOBaHHBIM, BBICTYMAIOT MOJCTPEKATEIIMU
U TOCOOHMKAaMH B Jaye B3ATOK JODKHOCTHBIM JIMIIAM IPABOOXPAHUTEIBHBIX U CYACOHBIX
opranoB i T.IL.» " Tak, B Mcnauuu (Hos6ps 2006 r.) MOCKOBCKOMY aaBokaty A. Fodurreitny
KaK WIEHy OpraHM30BaHHOIO MPECTYMHOr0 COOOIIeCTBa MPEAbABIEHO OOBUHEHHE B
OTMBIBAaHUU JICHET U MOIIIEHHUYECTBE.

HaubGonee pacnpocTpaHeHHbIE aMOpalbHBIE TIOCTYNKH aJIBOKaTOB, TpaHUYaIIUe C
NpeCTYIUICHUSIMH, cheaytomue. Ha mepBoM Mecte mo 4yMciay »KajnoO HaceleHHs CTOMT
3aBOJIOKMYMBAHUE CYJIOMPOU3BOJACTBA MOCPEICTBOM HEABKU Ha cyaecOHble 3acemanus (80%
*ano6). ITo MOPabHO-IIPABOBOE HAPYIIEHHE [0 CYTH HE MOXKET NIEPEPACTH B NMPECTYIJICHHE.
Ha BTOpOoM MecTe — monydeHHEe agBOKAaTaMH TOHOPApPOB, MHUHYS KAacCy aJBOKATCKHX
KOJUIerMid  («BXMBYIO»). Upe3BbluallHOE 3aBBIIIEHUE CTOMMOCTH aJBOKATCKUX YCIYT,
HEJOCTYNHO Ul POCCHSIH, MsTasi 4acTh CEMEHW KOTOpPbIX JKMBET 3a 4YepToll OeqHOCTH.
I'paxxmanckuii mporeccyanbHbiii kogeke 2002 r. pe3Ko yBEJIUYUII MOUUIMHY Ha M0J1avyy UCKOB,
YTO 3HAYUTENBHO OTPAHUYUBAET JOCTYI K MPABOCYAMIO MAIOCOCTOSITETBHBIX UCTIOB. TOT ke
I'TIK HeoOOCHOBaHHO OTpaHMYMII MPABO3AIIUTHBIC MOJHOMOYHUS MPOKYpOpa, KOTOPHINA IO-
npexxHeMy Kopaekcy BbicTyman OecliaTHO B POJIM «COLMANBbHOIO aJBOKaTa». I'eHepanbHas

IpOKyparypa OOOCHOBAaHHO WHUIMHPYET BOCCTAHOBIEHHWE (YHKUUN MPOKypopa Io

306 Cm: Hempyxun U.JI. OT4eT 0 COIMOIIOTHIESCKOM HCCIEOBAaHUN (PAKTOPOB, BIUSIONINX HA JESITEIHHOCTD
aaBoKaToB MOCKOBCKOM TOPOACKOM KOJUIETHH aIBOKATOB: PacckaspiBatoT anBokatsl. M., 2000. C. 113-114.
37 apmaes FO.I1. Ydactre HeoOGPOCOBECTHBIX aBOKATOB B OPTAHM30BAHHOM MPECTYMHOCTH M KOPPYTIIIHH:

KOMIIIEKCHAs XapaKTepUCTHKA U TIpoOieMsl mpoTuBoaercTus. Caparos, 2003. C. 8-9.



TPaXXTaHCKUM nemam>™®. PacnpoctpanennbiM Hapymenuem Kojekca aiBOKAaTCKOM 3THUKU U
3akoHa 00 aJBOKATCKOW JEATEIbHOCTH SBJsSETCS (OPMAIbHOE WCIOJHEHHE (YHKITHI
3AIUTHHKA aBOKATAMH 10 HA3HAYCHHIO .

Ha Btopom cbe3ne apoutpaxkusix cyaeit B 2005 r. riiaBHbIA apOUTp CTpaHbl MPEIOKUT
npelaBaTh OIJIacKe J0XOJbl anBokaroB. «Heobxomumo, — ckaszan oH, — cjaenaTbh Oojee
IPO3pPaYHON JIEATENIBHOCTh a/IBOKAaTypbl, B YAacTHOCTH, Ie€JIeco00pa3HO IyOJMKOBAThH
II0YacOBbIE CTAaBKU aJBOKATOB B OTKPHITOM JocTymey. Kak u mis cyneit (Bce paBHBI mepen
3aKOHOM), TpeOyeTcsl eXeroHoe JeKIapupOBaHUE J0XO/A0B aJBOKaTOB. [IpHu yKIOHEHHH OT
yIUIaTBhl HAJIOTOB HACTYIAeT Ha OOIIMX OCHOBAHMSX OTBETCTBEHHOCTH 1O cT. 198 m 199 YK
PO.

[Tpu peanuzanuu AaHHOTO MPEATIOKEHNUs HEN30eKHA KOTu3us ¢ npennucanueM Koxpekca
npodeCCHOHAIBHON 3TUKM aJBOKATOB, KOTOPOE OTHOCHUT COJIEpKAHHUE MaTepHaJIbHbBIX
COrJIallleHUN C JOBEpUTENEeM K aJBOKaTCKOM TaiiHe. Pasrnamenue ee 0e3 paspeleHUs
JIOBEPUTEINIST OlleHHWBaeTCsl Kak HapymeHue Kopaekca mpodeccronanbHol ATHKHA (CT. 6
Kogexkca). B atom ciywae cnemyet Bocmonb3oBatbes cT. 10 Konekca, m. 1 koToporo riacur:
«3aKOH W HPAaBCTBEHHOCTh B Npodeccuu aaBOKaTa BbIIIE BOJM JoBepurens. Hukakue
MOKEJIaHWsI, TIPOCHOBI WM YKa3aHUsS JOBEPHUTEINs, HAIIPABICHHBIC K HECOOIOICHUIO 3aKOHA
WIN HapyUIEHUIO NpaBW, MPEeAyCMOTPEHHBIX HacTtosmuM KonaekcoM, He MOryT ObITh
VICIIOJIHEHBI aIBOKATOM.

I'pyObIM HapyllleHHEM aJBOKAaTCKOM ATHKHM CUUTAETCSl MOSBICHHME aJBOKaTa B CyJA€ B
HeTpe3BoM BHJe. B MockBe 3a 3To JumIaroT craTyca ajnBokata. B cyObekrax depepanuu
OTpaHMYMBAIOTCA [OAYaC YCTHBIMM 3ameuaHusiMu cyiapu. Yacts 2 cT. 18 Kogekca
npoeccHOHaIbHOM OSTHKM aJBOKaTa mpenycmarpuBaeT: «He Moxer mnoBiedb Mep
JUCLUIUIMHAPHOM OTBETCTBEHHOCTH JeiicTBue (Oe3neiicTBue) aiBokara, (HOpMabHO
coJepxalee MPHU3HAKM HapylleHHss TpeOOBaHUI 3aKOHONATENbCTBA 00 aJBOKATCKOU
NESATENIbBHOCTH M aIBOKaType M HACTOALIETO KOJEKCa, IPEeIyCMOTPEHHOTo I. 1 Hacrosiuen
CTaThu (Jajiee — HapYyIIEHUE), OAHAKO B CHJIy MaJO3HAYUTEIBHOCTH HE MOpoYallee 4eCTh U
JIOCTOMHCTBO a/IBOKaTa, HE YMAJSIOUIEe aBTOPUTET aJBOKAaTYypbl M HE INPUYMHMBILIEE
CYILLIECTBEHHOIO Bpe€Aa [JOBEPUTENIO MM aJBOKAaTCKOM mnanare». Herpe3Boe cocrosiHue
aZBoKaTa IpU CyJONPOU3BOJACTBE KaK, OYEBHIHO, CUUTAIOT PErHMOHAIbHBIE KOJUIETUU

aJIBOKaTOB, MaJIOZHAYHUTCIIbHBIM.

3% ITpocmoea B.M. TlpaBosamuTHas JeATeNBHOCTH NPOKYpOpa B COBPEMEHHOM  TPaIaHCKOM
cynompousBojactse // CoBpemernHoe mpaso. 2005. Ne 1. C. 16-43.
39 Cwm. mompo6uee: @omun M.A. CTopoHa 3alUTHL B YTOJOBHOM TIpolecce (I0cyae6HOe MPOH3BOICTBO).

M., 2004.



danscuduranus qokazarenbcTs (CT. 303) MOXKeT OBITh IPU3HAHA CIIEACTBUEM U CYJIOM HE
IPECTYIUIEHHEM B CWIy MAaJIO3HAUYUTENIBHOCTH, €ciu (anbcuuKamus OJHOIO0 — JIBYX
JI0Ka3aTeNIbCTB HE MOBJIMSIIA HA UCXOJ JIeJa U IPUTOBOP WM PELICHHE 110 CYLIECTBY J€JIa Cy L
BbIHEC IPAaBOMEPHOE. Y KOJUIETMM K€ AaJIBOKAaTOB €CTh OCHOBAaHUE IO IPEACTABICHUIO
(ompeneneHnio) cy1a BBIHECTH TaKOMY aJIBOKATy JUCIUILUIMHAPHOE B3bICKAHUE.

[TosBunace MHQOpPMaLUs O MNPUBICUYEHUH K YrOJOBHOW OTBETCTBEHHOCTH a/IBOKaTa,
CHELMATU3UPYIOLIETOCS Ha 3alUTe CyOBEKTOB KPYIHBIX 3KOHOMUYECKHUX MPECTYIUIEHUH, 3a
Jeranu3anuio (OTMBIBAHUE) MPECTYMHO AOOBITHIX JIPYTMM JIMIIOM JCHEr B IIBEHIApCKUX
6ankax (ct. 174 YK). [Ipu MHOrOMMIIITMAapAHBIX 00bEMaxX OTMbIBaHUs JeHer B Poccun — 310
NEePCIEKTUBHOE HampaBiieHue OOpbObl ¢ IKOHOMHUYECKOW MPECTYNMHOCTBIO aJBOKATOB, KO/
3aLIUTHUK YKPAJCHHBIE €ro JOBEpUTENEM LIEHHOCTH YKPBIBACT B 3apyOEKHBIX OaHKaX.

CoxpaHHOCTh aJBOKAaTCKOW TaWHBI COCTaBISIET €ro mnpodeccHoHalbHBIA gonr. TaiiHa
pacnpoCTpaHsieTCsl Ha MPECTyIUIEHUS, KOTOpbIE COBEPILIWI JIOBEPUTEIh B Ipejaeax
coIVIalleHus Mexay Humu. Eciom ke goBepurens cooOHIAeT O JIPYyroM  TSKKOM
NPECTYIUIEHUH, TO YKPBIBIIMN OT MpaBOCyAUs 3TOT (DakT aJABOKAT MOXKET JIM OTBEYATh IO
cT. 316 YK «YKpbIBaTeNIbCTBO MPECTYIIICHUI»?

Bb160poyHO OmpolIeHHbIE aJBOKAThl €IMHOAYIIHO oTBedanu: «Her, anBokar He NOJKEH
coO0LIAaTh O CTAaBILEM €My M3BECTHOM OT JJOBEPUTEINS APYIOM TSKKOM MPECTYIICHUH, NHAYE
€ro JIMIIAT cTaryca aJBoKaTa». Takas MO3UIMSA BBI3BIBACT COMHEHHME C TOYKH 3pPEHUS U
Konekca 3THKM aBOKaTOB M YTOIOBHOTO Koaekca. Coo0ImaTh O TSHKKOM MPECTYIUIEHUH —
KOHCTUTYLMOHHBIA ~ JIONIT  TpaxJaHWHA, TeM Oomee  ajBokara.  HecooOuienue
(HETOHOCUTENIBCTBO) O MpecTyIuieHuH He npecTynHo no YK 1996 r. Ognako oHO riryboko
aMOpaJIbHO U JIOJDKHO BBI3BIBATh CAHKIMM 3a HAapyLIECHHE NMPO(ECCHOHAIBHONW aJBOKATCKUN
sTHKH. HecooOuieHne o roToBseMcst NpecTyIUIEHUH JIeaeT aiBOKaTa ero COy4aCTHUKOM —
nocoOHUKOM IyTeM Oe3neiicTBusi, MO0 3akoH 00 agBoKaType OOsA3BIBACT €ro K aKTUBHOU
MO3UIMH B IPOTUBOCTOSIHUU MIPECTYITHOCTH.

[To maBHO CIIOXKUBILIEICS MPAKTUKE JCHCTBHE aJBOKATA, MOJCTPEKHYBILIETO JOBEPUTENS K
Jlaue B3ATKU CyZibe, IPOKYPOPY, CIEAOBATENI0 KBATU(PHUIHUPYETCS KaK MOJCTPEKATENLCTBO K
Jade B3ATKU. Eciu nada B3ATKM HE COCTOsIaCh BBUYy HEXXEJIAHUSI COOTBETCTBYIOLIMX JIUI] €€
NoJTy4aTh, ACWCTBUS a/JBOKaTa 3a HEYJaBIIEEeCs MOACTPEKATEIbCTBO KBATH(PHIMPYIOTCS Kak
IPUTOTOBJICHUE K Jlady€ B3ATKH, COBEPLICHHOE I'PYNIION JIMIL (Ipyroe JMLO, MOA3AIUTHBIH,
POACTBEHHUK M Ap.). IIpuroroBneHue Haka3yemMo JUIIb K TSKKAM M 0CO00 TSHKKUM
npectyruieHusM. [lpu oTcyTcTBUM TakoBOro HaUIO rpydoe Hapymenue 3 00 agBOKAaTCKON
nesitenbHOCTH U Konekca npodeccroHanbHOM ATHKH aBOKATa.

[Tyakr 2 cr. 16 Komekca mnpodeccHoHAIBHOW JTHUKUA aJBOKAaTa YCTAHABJIMBAET, YTO



TOHOpap aJBOKaTa OMPENESETCsS COTJIAIEHHEM CTOPOH M MOXKET YYHMTHIBaTh O0BEM U
CJIOHOCTh paboThl, €€ MPOIOHKUTEIBHOCTh, ONBIT M KBaJU(UKALMIO aJBOKATa, CPOKH,
CTETNEeHb CJOXHOCTH BBINIOJIHEHUs pabOThl U HMHBIE O00CTOsATENbCTBa. KpuTepuu pasmepa
roHopapa, B II€JIOM, IpaBWibHble. HO TMOCKOJIBKY BeJlMYMHA TOHOpapa COCTaBISET
npoeCcCCHOHATBHYIO TaiHy, 3JI0YyNOTPEeOJICHUsT pa3MepaMH TOHOpapa, TOPSIIKOM €ro
MOJTyYEHUs Ha MPAKTUKE PacCIpOCTPAHEHBI U 10Ka3aTh UX 0€3 Kano0bl JOBEPUTEIS CIOMKHO.

TaliHa MaTepHaJbHBIX COIJIAIIEHUA aJBOKAaTa C JOBEPUTEIIEM MOXET IPUBECTH K
nepepacTaHuio Mpo(eCCUOHATBLHOM 3TUKH WM MPABOHAPYIIEHUS B MpecTyIUieHus. Tak, B
YgHUClIe TPEeIMETOB MpodecCHOHALHON TalHBI aJgBOKaTa-3alIUTHUKA Kojekc Ha3bIBaeT
«yCJIOBHS COTJIalIEeHUs] 00 OKa3aHUU IOPUIMYECKON MOMOIIM, BKIIIOYas JECHEXKHbIE PacyeThl
MEXy aBOKATOM U JOBEpUTEIEM». « ATBOKAT HE MOXKET ObITH OCBOOOXKIECH OT 00SI3aHHOCTH
XpaHUTh TPO(ECCUOHATFHYIO TallHy HUKEM, KpOME JJOBEPUTEINSD, — THacuT cT. 6. [lonb3yschk
TaHOM JICHE)KHBIX COTJIAIICHHI, aJIBOKATHI TIOIYYal0T OT JOBEPUTEINIS OOJBIIYIO0 CYyMMY («IT0-
YEpPHOMY»), YeM IMpPEeIyCMOTPEHO COTJallleHHeM, MOCPEACTBOM IO CYIIECTBY OOMaHa H
BBIMOTATENLCTBA, OOCMaHUSAM OJIaromoNy4HOro wucxona yrojoBHoro gema. Crarbs 9
MpU3HAET, 4YTO AaJBOKAT HE BIIpaBe MPHUBJICKATb JHUI, HYXXIAIOIIUXCS B IOPUIUYCCKOMN
MOMOIIHN, «IIyTeM HCIHOJb30BAaHUS JIMUHBIX CBsi3ed ¢  pabOTHUKaMHU cylJa U
MPABOOXPAHUTENBHBIX OPraHOB, OOCIIAHUEM OJIarOMOIYYHOTO pa3pelieHus Aena U APYyTUuMU
HEJOCTOMHBIMH CTIOCO0aAMMY).

KpumuHanibHbIMA ~ BapuaHTaMH  HApYLIEHHUsS  3TOTO  MPEANUCAHUA  SIBISIOTCA
MOIICHHMYECTBO M COy4YyacTME€ B Jadye U TMOJy4YeHUU B3ATKH. Kak MOIIEHHUYECTBO
KBaJIM(ULMPYIOTCS IEHCTBUS aJBOKaTa, KOTOPBIM y JoBepuTest OepeT NIeHbI'H IS Iepeayun,
AKOOBI, JOJDKHOCTHBIM JIMIIAaM TPaBOOXPAHUTENBHBIX OpPraHOB WM CyAa, HA CaMOM Jele
W3HAYaJIbHO He coOupasch dToro jaenath. KBanmudukamusi: MOIIEHHUYECTBO U
MOJICTPEKATENbCTBO K Jade B3ATkH. KBamudukammsa mo cr. 303 VK (panscuduxanms
JT0KA3aTeNbCTB) Yalle MPOUCXOTUT B OTHOIICHUU JACUCTBUN aJBOKATOB MO TPaKIAHCKUM,
HEXEIU TI0 YroJIOBHBIM JenaM. CTanu MosBISAThCS Jieja 00 OTBETCTBEHHOCTH 3a JIETAIHU3AIHI0
(OTMBIBaHHE) HE3aKOHHO JOOBITBIX JCHET TEX aJBOKATOB, KOTOPHIE MPECTYMHO HAXHUTHIE
Cpe/CTBa IOBEPUTEIISIMU YKPBHIBAJIM HA CBOUX CUYETaX B MHOCTPaHHBIX OaHkax (ct. 174 YK).

U3BecTen cy4ait, KOoTJa NEUCTBUA aJBOKaTa, MOJCTPEKABIIETO CBOETO
HECOBEPIICHHOJIETHETO JOBEPUTENS K JDKETOHOCUTENbCTBY, ObUIM KBaTU(UIIUPOBAHBI KaK
BOBJICYCHUE HECOBEPILIEHHOJIETHETO B MPECTYMHYIO IE€ATEIbHOCTb.

B meuatu BBICKA3BIBAIOCH MPEIOKEHUE O PACIIMPEHUHM U KOHKPETH3AIMH yTOJOBHOU
OTBETCTBEHHOCTH aJBOKATOB 3a BOCIHPEMSATCTBOBAHWE OCYIIECTBICHHUIO MPABOCYIHsS U

HUCIIOJIHCHHUIO HaKa3aHH:. CHy‘laeTCH, 4YTO aABOKaThl, IMOJB3YACH IIPpaBOM Ha CBHUAAHHUC C



IoA3allUTHBIM HACaWHE, HCpGI[B,IOT eMy 3aHpCHI€HHI)I€ HpeILMeTBI, B 4aCTHOCTH MO6I/IJIBHBIG
tenedonbl. C TOMOIIEI0 MOOMIILHOM CBSI3M T€ YCTAHABIIMBAIA KOHTAKTHI C COyYaCTHHUKAMU Ha
cB00OE M COBEpIIAIN MPECTYIUICHUS, HAIPUMEDP BBIMOTATENbCTBA, TPO3UIN CBUICTENAM U
noreprieBMM. KBanmudukanus Takux IEHCTBHHA, KaK COy4dacTHE B COOTBETCTBYIOIIUX
MPECTYIUICHUSAX MTpaBOMEPHA.

Bricka3piBaroTcd 1moskenaHus agonoidHuTh YK HOBOM  CT. 201! «HenoGpocoBecTHas
NEeSTENbHOCTh a/IBOKAaTa» CIEAYIOUIEro coaep:kanus: «HeucrnonHeHrne WM HeHaexaliee
HUCIIOJIHCHUEC aJIBOKAaTOM HOHHOMOqHﬁ, BO3JIOKCHHBIX Ha HCETO II0 3aKOHy HnJIn B CI/IHy
CorjlameHusi, MO0 MX WCIOJIB30BAHME BOMPEKW IMEJsIM M 3aJadyaM  aJIBOKaTCKOM
JIeATEIbHOCTH, @ PAaBHO COBEpIIECHUE AEHCTBUI B CBS3U C OCYIIECTBISIEMON UM 3al[UTON WIIH
MPEICTABUTEILCTBOM B YTOJIOBHOM WJIM TPAXKIAHCKOM CYAOIMPOU3BOJCTBE, SIBHO BBIXOSIINX
3a Hpe,Z[GJIBI ero HOJIHOMO‘-IHﬁ, €CJIN 3TO MOBJICKIIO CyH_IeCTBeHHOC HapymeHI/Ie HpaB KIIMCHTOB
WIA JIPYTAX JIAI JU00 TPUYMHWIO CYHIECTBEHHBIH Bpel IMPaBOCYIUIO». MakcuMallbHOE
HaKa3aHWe — JIUIICHUE CBOOOIBI 10 TPEX JIET.

B npumMeuanun k cratbe mpeiaraeTcsi OrOBOPUTH, YTO «ECH JCSHHS, IPEeTyCMOTPEHHBIE
HACTOSILEH cTaThel, NPUYMHWINA BpPEJ HCKIIOUUTEIBHO HWHTEpecaM (U3NYECKUX WIH
IOpI/II[I/I‘-IGCKI/IX JUL, 3aKJIKYHUBIINX C aIBOKAaTOM COIVIAIICHUC 06 OKazaHuu IOpI’IIlPI‘-IGCKOfI
MTOMOIIIH, YTOJIOBHOE TPECIICIOBAHNE OCYIIECTBISETCS MO 3asABICHUIO ATUX JIUIl JIHOO C HUX
cormacus»'?.

Cama ujess — ypaBHATH B MpaBax M 005S3aHHOCTSIX OOBHMHEHHE U 3aIUTY COOTBETCTBYET
IPUHLMIIY pPAaBEHCTBA BCEX Iepel 3aKOHOM M cyAaoM. OjHako, YYUTHIBas MOIIHOE
aZBOKaTCckoe J1I000M B TMapiamMeHTe M IIHPOKOE TPEICTaBUTEIILCTBO aJBOKATOB B
O6mectBennoit Ilamare, nmaHHOe TIpeAJIOKEHUE BpsAL JU OyIeT pealii30BaHO B
CPEeIHECPOYHON MEePCIEKTUBE.

I/ITaK, MOJXHO CACJIaTh BBIBOJBI:

1. MarepuanbHbple 3710ynoTpeOJICHHsT aJBOKaTa — 3alIUTHUKA IO COTJAIICHUI0O MOTYT
KBTM(UITUPOBATECS Kak: a) momeHHuYecTBO (cT. 159 VK); 0) moacTpekaTenbcTBO K jJade
B3ATKH (4.4 cT. 33 u cT. 291); B) HOCOOHMYECTBO B MOMy4YeHUH B3SITKH (11. 5 cT. 33 1 cT1. 291);
') TOJICTPEKATENLCTBO K BBHIHECECHHIO 3aBEAOMO HEMPABOCYAHOTO MPUTOBOPA, B TOM YHUCIE,
yepe3 BepAUKT MPUCSHKHBIX (1. 4 ¢T. 33 u cr. 305); 1) neranu3anusi (OTMBIBAHUE) JCHEKHBIX
CPEICTB, MPUOOPETCHHBIX APYTrUM JIIIOM (cT. 174); e) danbcudukamnms 10Ka3aTeabCTB (4. 2
cT. 303); 5K) MOJKYI CBHETENS, MOTEPIICBIIECTO B MEJIAX Ja4l UMH JIOKHOTO JIoHOoca (cT. 306)

HUJIN JTOXHBIX HOKaSaHHﬁ, 4 PaBHO JIOKHOI'O IMOKa3aHUA NIEPEBOIYNKA (CT. 307), COy4acTuc B
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nesrrensroctr OIIL 1 OIIC (ct. 210)°!;

2. KBanuukarus npecTyIuieHH HEMMYIIECTBEHHOTO XapaKTepa: a) HeyBaXXKeHUEe K CyIy
(ct.297); ©0) kmeBeTa B OTHOILIEGHUU CYIbU, MPHUCSHKHOTO 3acelaTelis, MPOKypopa,
ciemoBaTelNs, JUIla, NPOU3BOIAIICTO JO3HAHWE, CyAeOHOro TMpHCTaBa, CyAeOHOTO
ucrioauTens (cT. 298); B) ockopOieHHE MOTEPHEBIIUX U APYTHX YYaCTHUKOB CYJEOHOTO
nporecca (ct. 130); r) kaeBera B OTHOMIEHUH HUX (CT. 129);

3. He mepepacraer W3 AUCHUIUIMHAPHOTO WM aMOPAJIBLHOTO MPOCTYIKA B MPECTYIUICHUS
TaKkoe TMOBEJICHUE aBOKATOB, KaK OTKa3 OT OECIUIATHOTO OKa3aHWS IOPHIWYSCKON TOMOIIH,
dbopmasibHOE MCTIOJHEHHE O0S3aHHOCTEH 3allMTHUKA 0 HA3HAUYCHMIO, HESIBKA Ha CyJe0HOe
3aceaHre 0e3 MpeaBapUTEIbHOrO YBEAOMIICHHMS Cyla M JPYrHMX aJBOKAaTOB IO Jeiy,
OectakTHOe oOpallleHHe ¢ JPYTMMH aJBOKaTaMH, UX MOA3AIIUTHBIMH, C MOTEPIECBIIUMU U
CBUJICTEIISIMHU, HEYIJIaTa YICHCKUX B3HOCOB U T.N. HapymeHus Komekca npodeccruoHaIbHON
ITHKH aJIBOKATOB;

4. I'pyObIM HapyllIeHHEM 3aKOHHOCTHU SIBIISIETCS KBaJU(UKaLUs NPECTYIUIEHUH aJIBOKaTOB

KaK MOPaJIbHBIC IIPOCTYIIKHU U 3aMC€HA YIOJIOBHOI'O HaKa3aHUA 3TUYCCKUMU CaHKIIUAMU.

4.3. Kpanupukanus npecTymieHnd, rpaHnYammx
¢ aMOPAJIbHBIMH NPOCTYNIKAMH 5KyPHAJHNCTOB

Kypnanuctckuil amopanusm u30paH Al KpaTKOro aHajiu3a MOTOMY, YTO CYIIECTBYIOT
pasrpaHUYUTEIbHO-KBATU(UKAIIMOHHBIE TIpo0aeMbl, uMmeeTcss Koaeke mpodeccrnoHanbHOMU
9THUKU poccHiickoro xypHamucta u 3akoH o CMU, a Taxke MexayHapOAHBIE AaKThI,
perfiaMeHTHPYIOIIHE HOPMBI O MOPAJTH KYPHAIHCTOB, KOTOPBIE MOYXKHO COTIOCTaBIAThH ¢ YK.

Komeke mnpodeccrnoHanbHONH 53TUKM POCCHHCKOTO JKYPHAIUCTA, TPUHATHIN 23 WIONS
1994 ., BOOpanm B ceOsS OCHOBHBIE TMpaBUJia MOPAJIBHOTO TIOBEACHHS KYpPHAJIHUCTA,
pa3paboTaHHbIE MHPOBBIM KYpPHAIUCTCKUM coobiiectBoM ¢ 1939 r. («IIpodeccuonanbHbiit
KOJIEKC YeCTH XKypHanucta») mo 1996 r. («Kogekc sTHyecKUX HOPM KypHaIUCTHKH»). K
CO’KaJICHUI0, POCCUICKUN KOJEKC HE pa3pabdoTaj CHUCTEMY CaHKIUH 3a €ro HapylleHHE U
MEXaHM3M HMX BBIHECEHHS, KaK 3TO CJIeJaHO, HApUMEpP B ITHUUYECKHX KOAEKcax cyaed u
anaBokatoB P®. [IpemycMoTpeHa eqWHCTBEHHAs! CaHKIUS — OOS3aHHOCTh PENaKIUU ra3eT u
JKYPHAJIOB, TJIe OMyOJIMKOBAaHBI HE COOTBETCTBYIOMINE (haKTaM CBEJICHUS, 1aTh ONPOBEPIKECHUE
Y U3BUHUTKCS TIEPE]] OTIOPOYCHHBIM JIUI[OM.

N3BecTHBIN HccnenoBaTenb KypHAIMCTCKOW Mopanu [.B. JlazyTuHa cuutaer, 4To, «B

311 Cm. monpo6Hee: YToIoBHas OTBETCTBEHHOCTH 3a TIPECTYILIEHHs MPOTHB TpaBocymus. M., 2003; Dtuxa
ajiBokarckoil jesitenbHocTH //  TlpodeccnonansHass 3tuka ropucra. ExarepunOypr, 2004. C.211-225;
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OTJIMYME OT MpaBa, BO3HUKAIOIIETO B KAaUE€CTBE MHCTPYMEHTA paspeuieHusi npomueopeyuti
IOCPEICTBOM TNPHUHYXKJIEHHs, MOpaib (OPMUPYETCSI KaK HHCTPYMEHT HpeoynpestcoeHus
npomueopequd>>312. [IpuBeneHHOE TMOJIOKEHHE, KaK MPEACTaBIAETCS, HYXKIAeTCs B
yTOuHEHUH. Bo-nepBbIX, MpaBoO HE TOJIBKO NPUHYXKIAET, HO U MpeaynpexaacT. Bo-BTophIX,
MOpajibHbIE HOPMBI IOTEPSIOT JEECIOCOOHOCTh, €CIM 33 MX HApYIIEHUS HE MOCIEAyIOT
COOTBETCTBYIOIIME HpaBCTBeHHbIE caHKIMU. Cama I'.B. JlazyTnHa KOHCTpYHpPYET CTPYKTYpPY
MOpaJIbHOM YCTAaHOBKM JKypHaJMCTa KaK 4YecTb, JOJI, JOCTOMHCTBO COBECTb U
OTBETCTBEHHOCTh . CerojHs CyIecTByeT B Mupe bomee S0 THIIOB CHCTEM OOECICUCHHS
orBercTBeHHOCTH CMMW kak rocygapcTBEHHBIX, TaK M HerocynapcrBeHHbix. B Poccun
cUCTéeMa CaHKLIMH TOXE HUMeeTcs, HO elle He pa3BUTa JOJDKHBIM  00pa3zoM.
be30TBEeTCTBEHHOCTH 332 aMOpaIM3M MIPUBENIA K TOMY, 4TO JIMIIb 5% onpomeHHsIX B 2003 r. B
ExarepunOypre mosepsor cooOmienunsm CMMU. Kak npusnan npesugeHt ®oHpa 3aliuThl
rmacHocT B P®, 0e3 mNpUHATHS CBOJA OCMBICICHHBIX NPAaBHJI CaMOpPETYJIUPOBAHHS
npodeccus JKypHaJIUCTa IETpajupyeT, YTOHET B «3aKa3yXe», «CIUBE», KOMIIpOMAaTax H
CKPBITOH peKiiame.

B VYkpaune yOwuiictBo xypHanmucta ['OHragse mocimyKUiao MOBOJOM JJisi CMEHBI BJIACTH.
[lybnukanus onHOM M3 AATCKUX Ta3eT KapuKaTypsl Ha mpopoka Myxammena BbI3Bajia B
MYCYJIbMAaHCKHX CTpaHaxX BOJIHY IIPOTECTOB, BIUIOTb JO BOOPYXCHHBIX BBICTYIUICHHU.
KypHanuct, B oTauune OT IO3Ta, HE MOMKET CKa3aTh, YTO OH HE 3HAET, KaK €ro CIOBO
or3oBeTcs. OO0s3aH ObITH pealbHBIM MPOrHO3UCTOM. O MOLIM «YETBEPTOH BIACTH»
CBHUJICTEIILCTBYET COBpeMeHHas mnocioBuna «Krto Brameer wuHpopmanued, TOT BiIajeeT
mupom». CMU B COBpEMEHHOM MHpE WIrpalOT KOJIOCCATBHYIO pOJb B (HOPMUPOBAHHUU
00IIIECTBEHHOT'O0 CO3HAHMS, B TOM umciie mpaBoco3Hanus. Yacte 2 cr. 144 VIIK rmacur: «Ilo
COOOLIEHNIO O MPECTYIUIEHUH, PAacIpOCTPaHEHHOMY B CpEACTBaX MaccoBoW HHpopmauuy,
IPOBEPKY MPOBOJAUT 10 NOPYUYEHUIO IIPOKYpPOpa OpraH JO3HAHUS WM cllefoBaTenb. Pegakums,
TJIaBHBIA PEaKTOP COOTBETCTBYIOIIETO CPECTBA MAacCOBOM MHQOpMaIy 00s3aHBI MepeiaTh
10 TPeOOBAHUIO IPOKYPOPA, CIEOBATENSI UIM OpraHa J03HAHUS UMEIOIINECS B pacIIOpsHKEHUH
COOTBETCTBYIOLIIETO ~ CpPEACTBA MaccoBoil  MH(OpMaLuMU  JOKYMEHTHI M MaTepHabl,
NOATBEPKAAIOIINE COOOIEHHE O TMPECTYIUICHUH, a Takke O JIHMIEe, I[peJoCTaBUBLIEM
yKa3aHHYI0 MH(POPMAIUIO, 32 UCKIIOUYEHUEM CIIy4aeB, KOT/Ia ATO JIMIO MOCTABUIIO YCIOBHE O
COXpaHEHHH B TaliHe UICTOYHHMKA HH(DOpMALIUN».

BecbMa LIEHHBI B NPOTHBOCTOSIHUM IPECTYNHOCTH AHAIUTHYECKHE TEJIEHPOrpaMMBbI, K

npumepy, A. KapaynoBa «MomeHT uctunbe» u 3. IletpoBa «YHecTHslil netektuy. I[Ipokypop

312 Jlazymuna I'. B. TIpodeccronanbHas 3THKA XKypHAIMCTa: Yue6Hoe mocobue. M., 2006. C. 46.
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[TerepOypra B mae 2006 r. mobGnarogapusi AT€HTCTBO KYPHAJTUCTCKUX paccleOBaHUM 3a TO,
YTO OHHM NEPBBIMU BBHIILIM HAa TEPPOPUCTHUUECKYIO OPraHM3allMI0, KOTOpas 3aHUMallach
yOuiicTBaMU MHOCTPAHHBIX TPAKIaH U Mepeaal OJHOTO U3 €€ WICHOB MITUIUH.

VYronosHb konekc PO mpenycmarpuBaeT Haka3aHHWE 3a BOCIPENATCTBOBAHUE 3aKOHHOM
poeCCHOHATBHON JESITEeNBHOCTH KypHAIUCTOB (CT. 144). KBamuduuupoBaHHBIM BHIOM
COCTaBa MPECTYIUICHUS SBIISETCS COBEpIICHHE NAHHOTO NESHUS «JIUIOM, C UCIOJIb30BaHUEM
CBOETO CIY>KEOHOTO TOJIOKEHUs». YTOJOBHBIE Nena mo cT. 144 enunnynbl. K coxanenuto,
HECONOCTaBMMO MacIITaOHOE KOJIMYECTBO YT'OJOBHBIX, TPAKIAHCKUX M aJAMHUHUCTPATHBHBIX
Jel O HapyUICHHSX >KypPHAIMCTAMH HEMPUKOCHOBEHHOCTH 4acTHOM xu3Hu (cT. 119 VYK),
ockopOnenun (ct. 129 VK), wknmeBere (ct. 130 YK), 3noymorpebnenun cBoOomoOi cioBa
(ct. 13.12 u 13.23 KoAll), o 3ammure 4yecTH, JOCTOMHCTBA M JENOBOM permyTauuu (cT. 152
I'K), o Bo30yXIeHIH HALMOHAIBHOM, pacoBOM, COIMAIbHON BpaKIbl U HEHaBUCTU (CT. 282
VYK), o nyOnu4HbIX NpPU3bIBAX K OCYIIECTBIECHUIO IKCTPEMHCTCKON AesTenbHOCTH (cT. 280
YK).

[TpaBuno 3 Kogekca npodeccHoHaIbHOM STHKH POCCUHCKOTO KypHAIIMCTa YCTaHABJIMBACT:
«KypHanmcT pacrpocTpaHsieT U KOMMEHTHPYET TOJBKO Ty MH(OpMaIuio, B JOCTOBEPHOCTH
KOTOPOH OH YOEXJEH U UCTOYHHUK KOTOPOH eMy Xopolo u3BecTeH. OH Mpuiiaraet BCe CUIIbI K
TOMY, 4TOOBI M30€XKaTh HaHECEHUs yiepOa KoMy Obl TO HM OBLJIO €€ HEIMOJHOTOW WIIN
HETOYHOCTbIO, HAMEPEHHUEM COKpBITHA OOIIECTBEHHO 3HAYMMOM HHGpOpMAMU  WIU
pacrpocTpaHEeHHEM 3aBEIOMO JIOKHBIX CBeIeHMI». Ero OTHIOOL Hepeakoe HapylleHHe JHUOo
o0pa3zyeT cocTaBbl IPECTYIUICHUH, JINOO Cepbe3HbIE aMOPaJIbHbIE TPOCTYIIKH.

B wmapre 1998 r. P® parudunuposana espomeiickyro KoHBeHmMIO 0 3ammre IpaB
YeJI0BeKa M OCHOBHBIX cB00OI. Kak moka3pIBaeT mpakTHKa Cyaa, HanboJiee 9acTo MpoOIeMbl
UCTIIOB M OTBETYMKOB CBSI3aHBI C pa3TpaHUUYEHHEM BBICKA3bIBAaHUI aBTOpaMu MyOIMKaIUil
CBOETO MHEHHS, 4YTO BXOIUT B cojepxkaHue cBoboanl cioBa (cr. 10 KouBenuuu) u

danbcudukampeil cBeAeHMI O COOBITHAX H (akTax .

EBponeiickuit Cyn mo mpaBam
YeJIOBEKa BIEPBbIC yAOBJIETBOPHII 3Kajl00y POCCHICKOro KypHaJlMCTa Ha HapylLIeHHE MpaBa
Ha CBOOOJYy BBIpQKEHHMS MHEHHs, TpoBo3riameHHyo cr. 10 »sroit  KonBennuu
(moctanoBnenue 1o aeny «I'pundepr npotus Poccuiickoit @enepaunn» ot 1 uromns 2005 r.).
dalyiia nena: )KypHAIUCT B YIbIHOBCKOW raszere «['yOepHUs» OIyOJUKOBANI CTaThIO O
renepasie B.A. [llamanoBe, B TO Bpems TJaBbl aaMuUHUCTpanuu obOmactu. B pabore

YTBCPIKAATIOCh, YTO I'CHEpaJl BEACT «HACTOALIYIO BOﬁHy» MpoOTHUB HE3aBHUCHUMOM IMpEeCChbl U

KYPHAJIUCTUKU. CraThs 3aKaHYMBAaJIacCh CJIOBAMHU «HU CTbIAa, H COBCCTH».

314 CBOﬁOHa BbIpa’KCHHUA MHCHHS B IMPABOBBIX IMO3ULUAX EBpOHCfICKOFO CyzLa o mpaBaM 4Y€JIOBCKaA. M.,
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[IlamanoB oOpatwics B Cyl C MCKOM O 3allUTe €ro YeCTH, JOCTOMHCTBA M JICJIOBOM
pemyTanuu, Tak Kak yTBEpakKIAeHHE 00 OTCYTCTBHM Yy HETO CTbIIa U COBECTH HE COOTBETCTBYET
neiicrButensHocTH. Cyn B 2002 1. BBIHEC pellIeHUE B MOJIb3Y UCTLA, HOO KyPHAIUCT HE CMOT
JI0Ka3aTh MIPaBAMBOCTb CBOEIO BBICKA3bIBAHMA. BrlllecToAMI Cy1 yTBEpANI PEILICHUE CyAa,
apryMEeHTHPYsl €ro CJIEeIyIOUIMM 00pa3oM: «...JOBOJBI O TOM, YTO CYJ CIIyTaJl TEPMHHBI
“MHeHHME” W “‘CBEICHHsI” HE MOTYT OBITh NPHHITHI BO BHUMaHUE, MMOCKOJIbKY MHEHHE OBLIO
onyonukoBaHo B myOommuHoM CMUM u ¢ MoMeHTa MyOMUKAalMM OHO CTallo CBEICHHEM).
EBponetickuii Cyz 1o npaBaM 4esl0OBEKA yI0BIETBOPHII UCK )KypHanHCTa315 .

Amnanornunas npoOnema ToskoBaHus cT. 10 KouBeHuMu, paznuyaromei cBoOoIy
BBIPQ)KEHUS] MHEHMsI M CBEJEHUs, BCTajla 0 HocTynuBuieMy B CTpacOyprckuil cyn nemy
«Pomanenko u gapyrue npotuB Poccum». JKypHanucTel pOCCHICKMM CyIOM IpPHU3HAHBI
BUHOBHBIMU B TOJIPBIBE JIEJIOBOW pemyTanuu yrpasieHus CyneOHOTro aemapTaMeHTa Npu
Bepxosnom Cyne P® B crarbe rasersl I[lpumopckoro kpas «ApCEHbEBCKHUE BECTU» H
IIOCTaHOBJIEHO B3bICKaTh C HUX KOMIICHCALIMIO 33 MOPAJIbHBIN Bpel. B 3akitoueHusx mno aemy
OpraHm3alys  «mpaBoBas MHMIMATHBA»  (Hblo-MOpK) M MOCKOBCKOrO HMHCTHTYTA
MH(POPMALMOHHOTO TpaBa OTMEYAJIOCh, YTO, YAOBJIETBOPSS MCKU O 3aLIUTE PEMyTalud HE
KOHKPETHBIX JIMI, a TOCYyJAapCTBEHHBIX OPraHoOB, CyJbl JIMIIAIOT Tpa)kIaHWHA IpaBa Ha
KOHTPOJIMPOBAHUE JAEATENBHOCTU BJIACTHBIX CTPYKTYp M HE SBIAIOTCS HEOOXOAUMBIMU B
JIeMOKPATHYECKOM OBIIECTRE TS 3AIUTHI PAB U PETyTAIMH YaCTHBIX JIHI *.

OO0 oTnMuuKM MHEHM KypHaiIMcTa oT uHpopmauuu u coodmenuit B CMU rosopur ct. 10
Konennun: «1. Kaxaslii mmeer mpaBo CBOOOJHO BBIpaXKaTh CBOE MHEHHE. DTO TMPSAMO
BKJTIOYAET CBOOOY MPHIEPKUBATHCS CBOETO MHEHHSI M CBOOO/IY TIOJTy4aTh ¥ PaCIpOCTPAHATH
uHpopmarmio u 0e3 Kakoro-imdo BMEMIATEIhCTBA CO CTOPOHBI IMYOJMYHBIX BJIacTeH H
HE3aBUCHMO OT TOCYJapCTBEHHbIX TpaHull. HacTosmas craTesi He MNPEnsITCTBYET
roCyapcTBaM OCYILIECTBIIATH JIMLEH3UPOBAHUE PAJUOBEIIATENBHBIX, TEICBU3UOHHBIX WIN
KaKUX-TH00 rpaynaecKux MmpearnpusThii.

2. OcymecTBieHue 3TUX cBO0OJ, Hamararouiee 0O0sS3aHHOCTU U OTBETCTBEHHOCTb, MOYKET
OBITH CONPSDKEHO C OMNpeNeNCHHBIMU (DOPMATBHOCTAMH, YCIOBHSMH, OIPaHUYCHUSIMU WM
CaHKLUSAMH, KOTOPBIE MPEYCMOTPEHBI 3aKOHOM M HEOOXOJMBI B IEMOKPAaTHYECKOM OOIIIECTBE
B MHTEpecax HalMOHAJbHOW O€30IacHOCTH, TEPPUTOPUAIBHOM  LIETOCTHOCTH WU
OOILECTBEHHOI0 MOpsAKa, B LENAX MPEAOTBPAILCHUs OECHOPSIKOB WIM MPECTYIUICHUH, Ul

OXpaHbl 3I0pPOBbs W HPABCTBCHHOCTH, 3alllATBl PCIIyTalUHW HWIKM IIpaB JdpPYrux JIll,

OpeOTBPAIlICHNsT  pa3riiallleHuss HMH(OPMALUK, IOJYYCHHOH KOH(UACHIMAIBHO, WIH

315 3aKOHOIATENBCTBO U npaktuka macc-menua. 2005. Uronb-asrycr. C. 31.
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o0ecrieueHust aBTOPUTETa U OECIIPUCTPACTHOCTH TIPABOCY M.

[TpoGnema pa3nuyeHus BbIpa)KEHUSI MHEHUS U UH(QOPMALIUY, B IEHCTBUTEIBHOCTH, BECbMA
cioxkHa. Ho ot ee pemieHust 3aBUCAT IPaBOMEPHOCTh, AMOPAIbHOCTb, IPABOHAPYILIUTEILCTBO,
npectynHocTh myonukanuii B CMU. B Epponeiickom Cyzae npuHsTa clegymoomas cxema
pazbuparensctBa. IlpuBoauTCcs  HalMOHANbHOE  3aKOHOAATENIBCTBO,  PETYJIHpYIOLIEe
paccmatpuBaemsbiii Bonpoc. Insi Poccunm sto 3akon o CMMU 1991 r. ¢ mompaBkamu Ha
27 nrona 2006 r. Ha caenyromem stane EBponeiickuit Cyn onpenensieT, npecieoBaino JIu
BMEIIATENILCTBO BJacTeid B TNpaBO Ha CBOOOAY cJOBa 3aKOHHble nenu. Hakonen, Ha
3aBepLIAIOIIEM TPETHEM 3Talle PeLIaeTcsl BOIPOC, ObUIO JIM BMELIATENBCTBO «HEOOXOIUMO U
JIOCTAaTOYHO B JEMOKPAaTHYECKOM OOIIIECTBEY.

Takas TOITaNHOCTb PAcCMOTPEHMsI J€J, CBS3aHHBIX C IIOCSATaTeNlIbCTBAMHM  HA
HENPUKOCHOBEHHOCTh YaCTHOM JKM3HH, YECTb, JOCTOMHCTBO, JI€JIOBYIO pEMyTaluIo,
BO30Y’KJICHHE HEHABUCTU WJIM BPaX.bl, OOIIECTBEHHYIO HPaBCTBEHHOCTH, 3JI0YNOTpeOIeHUE
cBOOOJI0M €JI0Ba M M€YaTH, B YEM Yallle BCEro MOBUHHBI POCCUICKUE Ky PHAINUCTBI, IPUTOHA
U JUTs1 KBATM(UKALK [TPECTYMIICHUN U IPOCTYIIKOB.

MHeHue MoXeT OBITh KakuM YTOJHO CYOBEKTHUBHBIM, a HH(OpMAaLUs IOJKHA OBITH
UCKITIOUUTENHHO 00BheKTHBHAsA. CII0KHOCTD pa3MeKeBaTeNbHON KBaTH(HUKAUK B TOM, YTO
KYPHAIUCT BHayaJle NPUBOJUT Kakue-TO (DaKkThl, Ha KOTOPBIX Oa3upyercs €ro MHEHHE.
CH0XHOCTb MPOUCTEKAET U U3 MyOJUYHOCTU BBICKA3bIBAHMS JKYpPHAJIUCTCKOro MHeHus. OHa
OpsMO paccuyuTaHa Ha (OPMHPOBAHUE OOIIECTBEHHOTO MHEHHUS HEOrpaHMYEHHOTO YHCIIa
yuTatenel u cnymareneid. He Bcerga myOnuuHO BhICKa3aHHOE MHEHME OoTBevaeT 4. 2 cT. 10
KonBeHmmmn o0 HE0OXOAWMOCTH COONIOJATh WHTEPECH TEPPUTOPHATIBHON IIETOCTHOCTH
rocyJ1apcTBa, OOLIECTBEHHBIH MOPSAAOK, OXpaHy HPABCTBEHHOCTH, 3ALUTHI PEMyTalUH WIIH
npaB APYTUX JIULL.

BepxoBHbiii Cyn PO B nutupoBaHHOM paHee mocraHoBieHuu oT 25 maprta 2005 r. «O
Cy/1eOHOM MpaKTUKE IO JeJiaM O 3allliTe YECTH U JIOCTOMHCTBA Ipa)KAaH, a TAKKe JIEeJI0BOM
penyTauuy TpakJaH U IOPUIMYECKUX JIML» pa3bsCHWI, 4TO MPEIAMETOM HX PacCMOTPEHUS
MOTYT OBITh TOJIBKO ITyOIMKaKUU O (aKTax, KOTOPbIE MOKHO MPOBEPUTH, & HE CyObEKTHBHBIE
oueHKU 3THX (aktoB. «llocieaHue He SBIAIOTCS MPEIMETOM CyIeOHOM 3aImuThl, UOO HE
MOTYT GBITH IPOBEPEHBI HA MPEAMET COOTBETCTBHUS HX JCHCTBHTEILHOCTH» .

HecmoTpss Ha Takoe, Ka3zajaoch Obl, YETKOE pa3bsICHEHUE COOTHOLICHHS OLEHOYHOIO
MHeHHUs, oObekTuBUpoBaHHOro B CMU, ¢ unpopmanmelt o ¢akrax, B MHGOPMAIMOHHOM
npaBe pPa3IUuUTh MX, KaK OTMEYaloCh, HEMpocTo. MHEHHE, OCOOCHHO B aHAIUTHYECKUX

nmporpamMmmax TCICBUACHUS, FA3CTHBIX U JXYPHAJIBHLIX CTATbhbAX, BCCra B TOW WA WHOH MEpe



ocHOBbIBaeTcsl Ha (akrax. Koaekc mpodeccnoHambHOM 3TUKM POCCHUICKOT0 KYypHAJIHUCTa
npeanuceiBaer: <«OKypHamucT oTBeyaeT COOCTBEHHBIM HMMEHEM M penyTauuedl 3a
00CMOBEPHOCMb BCAKO20 COOOWEeHUsI N CNPABEOIUBOCIb BCAKO20 CYHCOeHUs. .. BhImonnss
CBOU IpodecCHOHATIbHBIE 00SI3aHHOCTH, OH IPOTUBOICHCTBYET SKCTPEMU3MY M OTPAHUYCHUIO
IpaXXIaHCKHUX IPaB MO JIOOBIM NMpU3HAKaM, BKIIIOYast IPU3HAKH T10J1a, PACHI, S3bIKA, PEIIUTUH,
NONUMUYECKUX —UTU  UHBbIX 63271006, PABHO KAaK COLMAJIBHOTO ¥  HAIMOHAJIBHOIO
MPOUCXOXKACHUsD» (KypcuB Mon. — H.K.).

[To nanubiM Munnedatu P® 3a mocnegHue Tpu roga BbIHECEHO 45 MpeaynpexacHuil 3a
3nmoymnorpedaeHne cBoOo o MaccoBoi uH(popmarmu (ct. 13, 15 KoAll), mpu 3tom 35 u3 HUX
KacalluCh CJIy4aeB pa3zKUTaHUsd MEXKHalMoHaIbHOW po3nHu (cT.282 VYK). B 2005T.
@denepanbHas ciayx0a MO HaA30py 3a COOMIOACHUEM 3aKOHOJATENbCTBA B c(hepe MacCOBBIX
KOMMYHUKALIUH U OXpaHe KyJIbTypHOrO Hacjenus BblHecHa 91 mpenynpexaeHue peaakiuusam
nedatHeix CMU, 69 — snextponnsiM CMU. B pepaknuu neuatasix CMU u BemarenbHble
opraHu3anuu ObUTO HampaBieHo 144 mpeaynpexaeHus o0 YCTpaHCHHHM NpPaBOHAPYIICHUH.
PykoBoautenu TtenekananoB noamucand B 2004 r. 1oOpoBOJIBHO MHPUHATYI0 UMM XapTHIO
«IIpotuB Hacumus U kecTokocTW». OAHAKO IMOJNOKEHHWE Ha TEIEBUAECHUU HE HM3MEHMIIOCH.
locmyma B 2005T1. mpuHsina oOpameHne K PYKOBOAMTEISIM BEAYIIUX POCCHICKUX
TEJIEKAHAJIOB, TpeOysl 3allUTUTh OOLIECTBEHHYIO HPAaBCTBEHHOCTb «OT HH(OpPMaLUH
OTKPOBEHHO IMHUYHOTO M OCKOPOMTENILHOIO XapakTepa, NponaraHjpl KyjibTa HAcWiIMd U
KECTOKOCTH». M 310 HecmoTpst Ha To, 4To B 1999 r. anextponnsie CMMU yxe npuHumann
aHAJIOTMYHYI0 XapTuio, KoTopas He cobmonaercs. Hanbomnee pacripocTpaHeHHbIE HAPYILICHHS
cT. 49 (oOs3aHHOCTH KypHanmucta) u 51 (HEAOMyCTUMOCTH 3JI0YMOTPEOJICHUS TIpaBamMHu
KypHanucTa) 3akoHa o CMMU.

KypHanucTbl, mUIIyIIME HAa MPaBOBblEé TEMbI, JOMYCKalOT TIpyOble OWMOKH O
KBaJM(PHUKAUU MpecTyIuieHn 1 ux Hakazanuu (19-21% B «MockoBckoii npaBae» u 9-11%
B «MOCKOBCKOM KOMCOMOJIbIIE»). YCIOBHOE OCYXAECHHE KOMMEHTHPYIOT KaK OIpaBAaHUE,
UCIIpaBUTEIbHbIE DPAOOTHI Kak MNPUHYAMUTENbHbIE, JIMIIEHHE CBOOOABI KAaK TIOPEMHOE
3axmoyeHre. CMernienue rpadexa ¢ pa3doeM U paz0os ¢ OaHAUTU3MOM — 3TO €lIE «JIeTKas»
IopuIudeckas 6e3rpaMOTHOCTb. A Ha/I0-TO BCETO B3ATh B PYKH YTOJIOBHBIN Kojekc, Koxekc
00 aJIMHHUCTPATUBHBIX TIpaBoHapyHieHUsIX U 3akoH 0 CMU. U He moTpeOyroTcs odepeaHbIe
XapTHH, TPOBOAWTH OecuuciaeHHsie KoHpepeHimu. K mnpumepy, cr.13.15 KoAll
aJIMUHUCTPATUBHO HaKa3blBaeT 3a 3J0yNoTpediieHHe cBOOOM0OM MaccoBod HH(OpManuy,
cT. 20.3 3a neMoHCTpupoBaHHE (AIIUCTCKONH aTpUOYTHKH WJIM CHUMBOJHUKH, CT.6.13 3a

npomnarasily HapKOTHYCCKHX CpPCACTB, ICHUXOTPOIIHBIX BCUICCTB HJIIM HHBIX HNPCKYPCOPOB.

317 BBC P®. 2005. Ne 4. C. 10.



PeanbHo HakazanHbIx HapymuTeneil KoAll He BuHO.

3akoH 0 CMMU (cT. 49) 00s13bIBaET XypHAIHCTA MPOBEPSITH JTOCTOBEPHOCTH COOOIIACMOM
UM UH(POpPMAIIH, MTOJIy4aTh corjacue (3a UCKIIOYEHHEM CITy4YaeB, KOTJa 3T0 HEOOXOAUMO ISt
3amUThl  OOIIECTBEHHBIX MHTEPECOB) Ha pacCHpOCTpaHEHHWE B CPEACTBAX MAaCCOBOU
UHPOpPMALIMU CBEACHUH O JMYHOW >Ku3HU TpaxnaHuHa. Crates 137 YK HakassiBaeT 3a
HapylI€HUE HENPUKOCHOBEHHOCTH YacTHOM xu3HU. Ctatea 59 3akona o CMU
npelycMaTpuBaeT YroJOBHYIO, aIMUHUCTPATHUBHYIO, [AUCHUUIUIMHAPHYIO WIH HWHYIO
OTBETCTBEHHOCTh B COOTBETCTBHMHU C 3aKOHOJATeNbCTBOM P®d 3a 310ynorpedienus cBoOoa0M
MaccoBOW MH(pOpMAIUHU H MpaBamu xypHanucta. Crates 242 YK, B 4acTHOCTH, HaKa3bIBaeT
3a HE3aKOHHOE pACMpPOCTPAHCHHE MOPHOrpaUYecCKUX MarepuaioB, CT.282 — 3a
BO30Y’KJCHHE HAIlMOHAIBHON Bpaxapl. HeusBecTHbl yromoBHele aena mo cr.294 VK
«BocnpensTcTBOBaHUE OCYIIECTBICHUIO MPABOCYAUS W MPOU3BOJICTBY IMPEABAPUTEIHHOTO
paccnenoBanusy». J{o IByX JeT IUIIEHUS CBOOOIBI HAKa3yeMO BMENIATEIhCTBO B KaKOi ObI TO
HU ObUIO opMe B AEATEIBHOCTh CyJia MO OCYIIECTBICHUIO MPABOCYAUs. XOPOIIO U3BECTHO,
KaKoW BCEJEHCKHI 1IyM OBbLT MOJTHAT B CBsI3U C ocykaeHHeM M. X0JOpKOBCKOTO 3a TSKKUE
SKOHOMHUYECKUE TpecTyruieHus. [loTok myOnukanwii B 3alUTy OCY>KICHHOTO OJIMrapxa
(«abCOMIOTHO HEBUHOBEH»!) HE UCCAKAET MO CEM JIEHb.

B uem mpuuunHa Toro, yTo Giaroe €10 — KOHCTUTYLIMOHHAS OTMEHA LIEH3YPbl, IPUBEIIO K
kpumuHanm3anun ~ CMMU,  rpyObIM  HapymieHMsIM  MEXIYHapOJIHBIX  CTaHIApPTOB
KypHanucTcko  otuku?  Waeomormyeckas  HecBoOOJa  OKasalach  MaTepuaibHOU
3aBucuMoOcCThIO. [Ipecca m TeneBupeHue cranu eme Oonee 3aBUCHMMBbIMH Tenepb He oT LK
KIICC, a oT neHeXHOro Melka Mo U3BeCTHOW moroBopke «KTo IUIaTuT, TOT U 3aKa3bIBAET
MY3BIKY». «3aKa3zyxa», T.€. 3aka3Has cTaThs ouieHuBaetcst oT 20 10 200 ThIC. zxonn.3 18

[Tepexon kK KpUMHHATBHOMY PBIHKY B Poccuu mpuBen K OCO3HAHUIO JKYPHAITUCTHKU Kak
Ou3Heca, MPUHOCAIIETO JOX0J. DTO 00yCIOBUIO ABOWCTBEHHOCTh CTaTyca >KypHanucToB. C
OJIHOM CTOPOHBI, KaK MPOPECCHOHAIBI OHU SIBISIETCS WIEHAMU JKypPHAJIUCTCKONW KOPIIOPALIUU.
C npyroif — cBOMMH MaTepUaTbHBIMU HHTEPECAMU MPUBSA3AHBI K KOPIIOPALUU «XO3IUHA» —
Bnagensiia CMMU, uyto ycyrybnser Kpuszuc mpodecCHOHATBHO-ITUYECKOTO CO3HAHUS
KypHamucTa® . MHOTHE U3 )KYPHAIHCTOB, ONPABIBIBASCH, OLCHHBAIOT MOPAIbHbIC IPABHIA
KaK LIEH3YpY.

Uro u3 Takoro MaccoBoro MHGOPMAIMOHHOTO amopalu3Ma U NpPaBOHAPYLIMTEIHCTBA
(roBopsAT gaxke 00 «WH(MOPMALMOHHOM TEppopU3Me») B JEHCTBUTENBHOCTH COACPKHUT

coctaBel mpectyruieHuid? [lpexxme Bcero  cimeayeT oOpaTHThCS K «CIIOBECHBIM»

38 FOyxoea E.M. CpencTa MaccoBoii mHdopMamuu B Poccuu rmasamu kpumusonora. M., 2000. C. 22.

39 JTasymuna I B. Vka3. cou. C. 104-105.



npectymuieHusM 1o ct. 280 u 282 VK.

B nocnegnue roaslt Hexkortopeie CMWU cramu moacYUTHIBaTH IMOTEPH, MMOHECEHHBIE B
Benukoit OteuecTBeHHOM BoiiHe, Bbicka3biBasg MHeHHE 0 obene CCCP kak k «urpe, Kotopas
He crouna cBew». Tak 22 uroHs 2005 r., Tparuyeckuil J€Hb POCCUHCKON HCTOPUM —
HanajaeHue Haructckod ['epmanumn Ha CoBerckuil Coro3, xypHanucT A. MUHKUH OTMETHI
npoctpanHoil cratbeit B «MK» «Ubs mobema?». CraTbs BbI3Baja HETOJAOBAHHE UYWTATENICH,
ocobenHo yuacTHUKOB BOB. Yetbipe topucta obpatuiuch k ['eHepanbHOMy npokypopy P®
CO CJIEQYIOIIMM 3asiBJICHHEM: «22 HIOHS C. T. B JleHb, MaMATHBIN AJI1 pOCCUMCKOrO0 Hapoaa,
razera «MOCKOBCKHI KOMCOMOJIEI» OITyOJIMKOBajia MaTepuaibl, YHWKAIOUIHE Halle
HAI[MOHAJIbHOE JOCTOMHCTBO M IO CYIIECTBY OIPABJABIBAIOLINE BOCHHBIC IPECTYIUICHUS
TUTIEPOBCKUX HaUUCTOB. B oOmmpHONH myOnukanuu mnoj Ha3BaHueM «Ubs mobema?»,
noanucaHHod A. MUHKUHBIM, COJEPKATCS, B YACTHOCTH, CIEAYIOINE U3MBIILITICHUS:

«Her, MBI HE TOOEIMITH.

Wnu Tak: modbeauiu, HO MPOUTpalIu.

A Bapyr Obu10 05l Jyunie, eciu Obl He Ctanus ['uriepa nodenun, a 'ntnep — Cranuna?

Moxer, ayume Ob1 ¢amuctckas ['epmanus B 1945-m nobequna CCCP. A emie nyunie B
1941-m!».

U Taxoro posna U3MBIIIICHUSAMH IIECTPUT BCsI CTAThSI.

[Ipynumass BO BHUMaHUE KIEBETHUYECKMII M TPOBOKALMOHHBIA XapaKTep YKa3aHHOM
nmyOnMKanuu, mpocuM Bac peann3oBaTh MOJTHOMOYMS, MpeAOCTaBieHHbIE CT. 8 denepanbHOro
3akoHa «O MPOTUBOAEHCTBUM SKCTPEMHUCTCKOM AEATEIBHOCTM», M BHECTU IPEACTAaBICHHUE O
HEJOIMYCTUMOCTH PACIIPOCTPAHEHUS] SKCTPEMUCTCKUX MaTEpUaANIOB 4epe3 rasery ‘“‘MOCKOBCKHIA
KOMCOMoJIeIl” ydpenuTento ¥ (W) penakuuu (TJIaBHOMY PENaKkToOpy) JaHHOTO CpeicTBa
MaccoBo#t MHpopMarm» .

Yacts 1 cr. 282 rnacur: «/leiicTBusi, HampaBIeHHbIE Ha BO30Y)XKICHHE HEHABHUCTH, JHOO
BpPXKbBI, a TAKKE Ha YHIDKCHHE HOCTOMHCTBA YEJIOBEKA JIMOO TPYIIIBI JIMIl N0 MpPU3HAKAM
1I0JIa, Pachl, HAIlMOHAIBHOCTH, A3bIKA, IPOUCXOXKICHHUSA, OTHOIICHUSA K PEJIUTMH, & PaBHO
NPUHAJICKHOCTH K KakoW-TMOO COIMAIbHOM TIpyMIe, COBEpIIEHHbIE MyOIWYHO WIH C
UCIIOJIb30BaHUEM CPEJCTB MaccoBOil nHpopmarmmy. [IpecTynienne oTHOCUTCS K KaTeropuu

HeOO0JIBIION TAKCCTH, MAKCUMAJIbHOC HAKa3aHWC — 10 JABYX JICT JIMIICHHA CBO60[[LI. IIo

320 Tlopmucann mmcsMo wiren-kopp. PAH, maypear Tocymapcrennoii npemun CCCP, Berepan Bemukoii
OrteuectBeHHON BOWHBI JI.A. KapuMoB; OKTOp FopuaAnYecKUX HayK, mpodeccop, 3acimyKeHHBIH OesTelnb HayKd
PC®CP, maypear TocymapcrBenHoit mpemun CCCP, Berepan Benmkoit OtedecTBEHHOH BOWHEI
H.®. Ky3HenoBa; JOKTOp IOpHUANYECKAX HaYK, podeccop, 3acimykeHHbIH AesTens Hayku PO 3.®. [Toberaiino;

KaHIUOAT IPUANYECKUX HayK, JoueHt I'.K. MumuH.



cT. 280 TmpecrnenyroTcs «IMyOJIMYHBIE TPHU3BIBEI K OCYIIECTBICHHIO SKCTPEMHCTCKOM
JEATETbHOCTI.

Henytat 'ocnymbl oTBeTHIIA Ha cTaThio A. MUHKHHA apryMEHTUPOBAHHOW MyOIuKanuen
«Mpaunblii 3Tan Joku». B Hell roBOPHIOCH: «...X04y 0OpaTWTh BHHMAaHHE 4YMTaTeNed Ha
0e3HaKa3aHHOCTb BbICKA3bIBAaHUIl, OCKOPOJSIOIIUX MHTEPECHl POCCHUSAH, IOAPBIBAIOIINX
JyXOBHBIE OOTaTCTBA HAIMH, rocyapcTBa. He mepsbIit pa3 A. MUHKHH U )K€ C HUMH TUTFOIOT
HaM B JAylly, JIMIIAIOT HMCTOPUYECKOM mNamsATHU Lenble nokosieHus. M Huvero. Momuut
l'ocynapcTBenHass ayma, B OOJNBIIMHCTBE CBOEM «EAMHOPOCCHD», MOIYHUT IPABUTEIHCTBO,
mostant Ipesuaent. 3HaunT, 310 KoMy-1o Hago? Komy?» !

I'enepanbhas [Ipokyparypa HampaBwia NPUBEAECHHOE MUCHMO IOPUCTOB B DenepaibHyIo
ciyx0y 1Mo HaA30py 3a COONMIOICHUEM 3aKOHOATEeNIbCTBA B c(hepe MacCOBBIX KOMMYHHUKAIUH
U OXpaHbl KyJbTypHOro Hacienus. OTBeT 3aMecTUTENs HadalbHMKA Y TPaBICHUS
rocynapctBenHoil wuHcnekuun M.I. Tepexunoii: «[lo HamieMy MHEHHUIO, ITyOJIHMKAIUs
A. MUHKHMHA HE SBISETCA SKCTPEMUCTCKUM MaTEpHaIOM, TaK KaK HE COJIEPKUT IPHU3BIBOB K
OCYIIECTBICHUIO DKCTPEMHUCTCKON JEATENbHOCTH W HE OINpaBIblBaeT HEOOXOAMMOCTh
OCYLIECTBJICHUS TAKOW JESATEIBHOCTH.

TakuM 00pa3oM, O3HAKOMHUBILIUCH C BBIIIEYKa3aHHOH cTatbel B raszere “MOCKOBCKHUI
KoMcoMoutelr”, ”HPOPMUPYEM, UTO HapyiieHus TpedoaHuit cT. 4 3akoHa PD “O cpenacrTBax
MaccoBOM HH(GOpPMAITUK HE YCTAHOBIICHOY.

Mexnay teM B @3 «O mpOTUBOAEHCTBUU SKCTPEMUCTCKOW IEATEIBHOCTH» IMPU3HAETCA
IKCTPEMUCTCKOM JESATENBHOCTD, HAllpaBICHHAs Ha YHW)KEHHE HallMOHAJIBHOIO JOCTOWHCTBA.
Cratpst «Ubs mobena?» rpyoeimmM o0pa3oM M 3aBEIOMO YHIDKAET JIOCTOMHCTBO COBETCKOTO
Hapoga. OHa COAEPKUT M COCTaB mNpecTyruieHus no 4.1 cr.282 YK -— pelictBus,
HaIlpaBJCHHbIE HA YHWKEHUE JOCTOMHCTBA YEJIOBEKA, YECTU TPYIIbI JIUI[ [0 MPU3HAKAM
IPUHAUIEKHOCTH K COLMAIBHOW IpYIIE JECATKOB MUJUIMOHOB JKUBBIX M 28 MIIH MaBIIUX B
Benmkoii OTeuecTBeHHOM BOMHE C HCIIOIB30BAHUEM CPEICTB MacCOBOW MHPOPMALINH.

[Tpu mpoextupoBanuu YK P® 1996 r. mam, pazpaboTyrikaM B TOJIOBY HE MOTJIM MPUATH
no00HOEe TIyMIIEHHE HaJ CBSIICHHOM MaMsAThio Hapoga. Mel Bkimtoumnn B YK crathio o
HaJpyTraTelbCTBE HAJl TEIAMM YMEPIINUX U MECTaMM UX 3aXopoHeHus (cT. 244). Oka3biBaercs,
HaJ10 OBLIO CKOHCTPYHPOBATh COCTaB O HAJPYraTeabCTBE HA/l MaMATHIO YMEPUINX yYaCTHUKOB
BOB. MHorue 3apy0exHble YTOJIOBHBIC KOJACKCHI Takue HOpMBI cojaepkar. Hampumep, YK
[Meeuuu ct.4 B 1.5 «duddamanus» ycranaBnuBaeT: «Juddamanus B OTHOUICHUU
YMEpPLINX J0JDKHA BlIedb HAaKa3aHME B COOTBETCTBUU CO CTaThsIMU | WM 2, eclu JesHUE

ABJIACTCA  NMPECTYINHBIM  JJII  JKUBBIX JIMI, WJIKW CCJIM, IpUHHMass BO BHHUMAHHUC



IPOAOKUTEIBHOCTh BPEMEHHU, MPOILIEAIIEr0O C MOMEHTa KOHYMHBI yMEpUIEro U Jpyrue
00CTOSATENLCTBA, ACHCTBHE MOXKHO paccMaTpuBaTh KaK HapyIlIAloOIIee IMOKOW, KOTOPBII
MoJIo’keH ymepriemy». IIpecnegoBanue MokeT OBITh HAYyaTO W TOCYJAPCTBEHHBIM
OOBUHHTEJIEM, €CIM B CHJIYy OCOOBIX NPHYUH YTOJOBHOE IpecieloBaHHe MoTpedyercs B
WHTEpecax 06HIGCTB3322.

KomnvectBo ¢pontoBsix moteppr B CCCP Bo Bpemss Bropoii mupoBoi BoitHBI 3a 60
MOCIEBOCHHBIX ~ JIET  TIIATENIbHO  HCCIEN0BAaHO  BOEHHO-MEMOpPHABHBIM  LEHTPOM
Muno6oponsl, ['enmrabom u Axanemueil BoeHHBIX Hayk: X 8 MiaH 600 ThIC. YelOBeK.
OcranbpHBlE KEPTBBHI — MHPHOE HAceleHHe, moruliiee 3a dYeTblpe roja (HammCTCKOU
okkymanuu crpanbl, 900 nHe# Onokaasl JIeHmHTpaga, Bo BpeMs sBakyaruu. Jlroboe MHEHueE,
nyOJIMYHO H3J0XKEHHOE, JOKHO OCHOBBIBaThcs Ha (akTtax. JloxkHble (DakThl HEUM30EKHO
BJIEKYT M JIO)KHble MHEHMs. [‘omoca bompmoro xtopu — ycraBHoro oprana Corosa
KYPHAJMCTOB, PAacCMaTPUBAIOIIECTO HpaBCTBeHHbIE KOH(PmuKTHI B CMMU, He chbimiHO.
[Tocmy>XUT U yMEHBIIEHUIO aMOPAJIbHOTO MOBEACHUS POCCHMCKUX >KYPHAJIUCTOB CO3/IaHUE
eIle OJHOTO OpraHa CaMOpPEryJIWPOBaHUS — JIBYXIATaTHON OOLIECTBEHHOW KOMHCCHUU IO
*ano0aM Ha mpeccy, OOJIBIION YBEPEHHOCTH HET.

besnakazanHOCTh BO30YX/IEHHS Bpakabl K BeTepaHam BOB U yHIDKEHHS UX JOCTOMHCTBA
MO3BOJIMJIA MOSIBUTHCS aHAIOTWYHOM MyOnukanuu tenepsb yxke B «llapmameHTcKO# razere» u
cHoBa 22 utoHs1 2006 r. B 1eHb 65-JIeTHEW roAOBIIMHBI Hayana BOiHbL. C. BepeBKHH B cTaThe
«JloxoTockast anbTepHATHBA» JTOKA3bIBAET, YTO HEMEIKO-(aIIUCTCKas OKKYTIAIH, B YACTHOCTH
Ha bpsHmmbe BoBce He Obuta 31moM. Hamportus, npu 100% BbImonHEHHH 00s3aTENBHBIX
nocTaBok B I'epmanmio sxutenu JloxoTockoil pecmyOnwkm MarepuanbHO B 1942-1943 1r.
MPOIBETAIH. ABTOpP 3aKJIIOYaeT: «YHUKAIBHOCTh JIOXOTOCKON pecmyOauKy 3aKiIrodaeTcsl B
TOM, YTO OHa CBOUM IPHMEPOM Jaja YETKUH OTBET, 00O3HAYHMB alIbTEPHATUBY BHIOODY,
cTosiBLIEMY Iiepes poccussHaMu B 1941-1945 rr.: uro aenats, ¢ KeM UATH, Kak uatu?». Ha ceit
pa3 peakmmsi okazaiach omepatuBHOW. Ha crnenmyrommii ngenp cnukep Coera denepanuu
Ha3BaJll ee aBTopa «Ipenarenem» u uHumuponai B Coere denepaly yBOJIbHEHHE TI1aBHOTO
penakropa «IlapnameHTCKOM ra3eTh» 3a MyOIMKAILMIO CTaThH, TJ€ ONPABAbIBACTCS OKKYIAIHS

Bpsirckoii o6mactu. CeHaTOpbI MOANEPIKAIN HHHIMATHBY ¢HHOIIACHO .

321 IThemneea I'. B. Mpaunsiii otan jixu // Coerckas Poccus. 2005. 14 mions.

322 Tlop muddpamanmeii monmMaercs: «JIMIO, KOTOPOE YKa3bIBAaeT Ha KOTO-THOO KaK HA MPECTYITHHKA MM
KaKk Ha 4YeJIOBEKa, BEIYIIECro IPeJOCYAWTENbHBIM 00pa3 >XHM3HM, WM HWHBIM 00pa3oM paclpocTpaHseT
MHPOPMANNIO, WMEIONIYI0 HAMEPEHHE BBI3BATH HEYBAKEHHWE [PYTHX JIMI, JOJDKHO OBITH INPHUTOBOPEHO K

mrpady».
33 Tpyn. 2006. 26 uioHs.



Takast myOnukarys MorJia Obl KBATU(PHUIIMPOBATHCS 110 CT. 282 32 BO30YKICHHUE COIHATBHOM
HEHAaBUCTU U BpaXKAbl. beccriopeH aHTHNATPUOTH3M OOeHMX IyONuKalui, 4To yOequTeNbHO

IMOATBCPIKAACT IPHUBOANMOC JAJICC IMOCIIaHNEC HpeSI/II[eHTa BETCpaHaM (l)pOHTa H ThLJIA.

«[pumume ucpe-Hue nosdpaene-usi ¢ npasoHukom 106edb! U camble 0go0edHbIe NOXK eTaHUsl.

B amov a0dy uaiaHsienct 65 iam ¢ mpaaudexoll Gambl Hadana Betukoli OmedeameaiHoli 80liHbl. Kax dbill ee OaHb,
Kax Obill Yac amasn MOMEHImoM UamuUHbI, udibimaHuev dyxa u earu Ors 6oliuyos Ha gpoHme Orsi Mex, KImo CamoomeeK eHHO
mpyousics 8 mMbirly U € Hadek HOU XK Gasl ceoux Gukux. Bl mobedunu e amoli X ecmokoll Gumeg eHewu pawarowull exiad 8
pasepov Hayuavia. Ceodll amolikoamso, 6eaTpUMEDHBIM MK eameoM rokasasiu eoavy MUpy, Ymo Ham U HUKoa0a He 6ydem
makol cusbl, Komopas aviceria 61 noamasumbs Ha KareHu Hawl Hapoo.

Uamgpuuexuli Maaumab u 3HaveHue [1obedbl He nodarnaamHbl epevieHu. Bedb mo, 4mo 6Gbiio UQMUHHO 6gTUKUM,
ocmaHamc 8ETUKUM Haeoeada.

YegoeH, 4mo Hoable NoKareHus1 gpaxk OaH Poocuu 6y0ym eceeda pasHsmeci Ha 3Hams [1068db1, komopoe 8b1, dopoeue Hawu
e8anegpaHbl, MOOHSIU 8 45-M u GoamoliHO HEcaME 10 XK U3HU.

NMPESNOEHT B.B.MYTUH»

®enepanbHblil 3aK0H «O BHeceHUH n3MeHeHul B ctathu | u 15 denepanpHoro 3akona “O
MPOTUBOJICUCTBUH DKCTPEMUCTCKON NEATEILHOCTH », MoAnucanublil [Ipesunentom 27 utoHs
2006 r., CTpOro OIEHMBAET KYPHAIUCTCKUE «UTPbl B 3KCTpemMusm». B cr. 15 @3 ckazaHo:
«ABTOp TEYATHBIX, ayAHO-, AyJWOBU3yAIbHBIX M WHBIX MaTepuanaoB (TPOU3BEICHUIN),
MpeIHA3HAYCHHBIX IS IyOJIMYHOTO HWCIOJB30BaHUS W COJEpKAlIMX XOTS OBl OOUH W3
MIPU3HAKOB, MPEyCMOTPEHHBIX cTaThbel | HacTosmero denepanibHOrO 3aKOHA, NPUSHAEMCS
JUYOM, OCYUeCMBIAIOUWUM IKCIMPEMUCICKYIO 0esimelbHOCMb, U HECET OTBETCTBEHHOCTH B
yctanoBieHHoM Poccuiickoit deneparuu nopsinke» (kypcus Mo, — H.K.).

@denepanbHblil 3aKOH NPHU3HAT AKCTPEMUCTCKUMH «MaTepHalibl, MpEeIHAa3HAUCHHbIC IS
00HapoJOBaHUS JOKYMEHTHI JIOO0 WHGOPMAIMI0 HA WHBIX HOCHUTEINSX, MPHU3BIBAIOIINE K
OCYILIECTBIICHUIO 3KCTPEMHUCTCKON MACSATENIBHOCTA, B TOM YHCJIE TPYAbl PYKOBOIUTENCH
HaIMOHAI-COIMATUCTCKON paboueit maptum ['epmanuu, dammctckon mnaptun HWramuwm,
nyOnauKanuy, OOOCHOBBIBAIOIIME WIIM ONPABIBIBAIOIINE HAI[MOHAJIbHOE U (WUJIH) pacoBOe
MPEBOCXOJICTBO JIMOO OMPABIBIBAIONINE TNPAKTHKY COBEPIICHHUS BOCHHBIX WM HWHBIX
MPECTYIUICHUW, HAMPAaBICHHBIX HAa TIOJIHOEC WM YaCTUYHOEC YHHUYTOXEHUE KaKOH-I100
3THUYECKOM, COLMAIIBHOM, paCOBO, HAITMOHAIBLHON WJIM PEIUTHO3HOM TPYIIIbD).

He BpaBasick B OlLIEHKY MO CYIIECTBY NMPUBEIACHHBIX MosnoxeHuii O3, He OecCrOpHBIX C
TOYKH 3pEHUS KOHCTUTYIIMOHHBIX TIPUHIIMIIOB CBOOOJBI CJIOBA M I€YaTH, YTOJIOBHO-
MPaBOBOTO MPUHIIMIA HEHAKa3yEeMOCTH MBICIEH M YOEXKIECHMM, OMAaCHOCTH KOHBIOHKTYPHO-
MOJIUTUYECKUX X TOJIKOBAHHM, MPUAETCS ero ucnoiHsaTh: «Dura lex, sea lex» («cypoB 3akoH,
HO 3aKOH»). Ero ucnoiHeHne Ha MpakTUKE MOCTaBUT KBATM(UKAIIMOHHBIA BOIIPOCHI: B KAKUX
CIy4asiX O KypPHAJIUCTBI JIOMYCKAIOT JSTUYECKHE, aJMHHHUCTPATHBHBIE JIMOO YTOJOBHO-

IIPOTUBOIIPABHBIC HAPYILICHHUS.



[Tpumep Taxoro cropHoro tonkoBaHus. 29 utoHs 2005 r. MocoOacy cBOUM pelieHUueM
JVKBUAMPOBAN HAIMOHAI-OOJIBIIEBUCTCKYIO MAapTUI0 Kak MapTuio. PocoxpaHKyibTypa
oIny0JIMKOBaja Ha CBOEM caiiTe MUCbMO AMpeKTopa Pocperucrpanuu o HEJOMYCTUMOCTH CO
ctoponsl CMMU yxasbiBaTh Ha cyuiecrBoBanue HBII. Hapymenue 3anpera oneHuBaercs Kak
pacnpocTpaHEHUE CBEIEHUM, HE COOTBETCTBYIOLIUX JEMCTBUTENbHOCTU. VMHBIMU cloBamu,
noigyvaercsi, urto nyOnukaums aoOpeBuatypsl «HBID» sBusercs sTudeckuMm wiu
JUCLMIUIMHAPHBIM HapyueHueM. CoBEeTHHK POCOXPaHKYJIBTYpBl CMAIYMI KaTerOPUYHOCTH
3asBienus: nukBuganusa HBII coBcem He 03HayaeT, 4To 3Ty OpraHu3anuio, KOTOpas Ha3bIBaeT
cebss «HannmoHan-0oJBIIEBUCTCKON TapTHE» COBCEM Henmb3s Oyaer ymnomuHate. Ho
JKYPHAJIMCTBl CaMU JIOJDKHBI PELIUTh, KaK €€ Ha3blBaTh. (DAaKTHUECKH K€ IOCIE PEIICHUs
Moco0icyaa npecca kak ynotpeoisuia ciosa «HBII», «Han6oms» U T.11., TaK U MPOJOIDKAET
3TO Aenath. M BpsAn nn 31ech MMErOTCS HapylieHus 3akoHa «O cpeacTBax MaccOBOM
MH(POPMALIMNY WM HEHCIIOTHEHHE petienns Mocobucyna.

Ommn6ounbie kBanudukanuu mo @3 ot 27 utons 2006 T. MOTYT OBITh U TTOCEPHE3HEE. ..

[TpuBatmzammss CMU  akTyanusupoBaja BONpoc 00 OLEHKE KOPPYMIHMOHHOCTH
JEATENIBHOCTH KYPHAJINCTOB, TJIABHBIX PENAKTOpOoB M m3narenei. Kak ormeuanocs Ha 59
BcemupHom razetHoM KoHrpecce, Toiabko 10-12% pervoHanbHOM Mpecchl SBISETCS
SKOHOMHYECKH HE3aBUCHMOH, «OCTaJIbHble OOCITYyKMBAaIOT MECTHBIM KpyIHbI Ou3HeC M
BIacTb» > . MOXKHO M KBaMMMUIHPOBATh IPy0Oe M BEChbMa PACHPOCTPAHCHHOE SBJICHHE
«3aKa3HbIX» MyOJIMKAlUil, OIUIaY€HHBIX TPETBUMHU JIMIAMU KaK B3STOYHHYECTBO WIH
KOPBICTHOE JOJDKHOCTHOE mpecTymiieHne? CyObeKTaMH JauM B3STKH BBICTYMAIOT JIIOOBIE
auna, pocturmue 16 ner. B ciyyasx momydeHHsl OT 3aKa3uMKOB FOHOpapa 3a IyOIHKaIuio
WIN HEMyOJIMKAalMI0 TOr0 WJIM MHOTO MaTepualla JKypHAJIUCTh KaK HE JOJDKHOCTHBIC JIMIA
orBeuaTh Mo YK P® ne moryt. Uto kacaeTcst peakToOpoB U U3AATEIEH, TO NOJOKUTEIBHBIN
OTBET 3aBHCUT OT TOIO, SIBISUIMCH JIM OHH, B KOHKPETHOM Cly4ae Iojydas M31y,
JOJDKHOCTHBIMM ~ JIMLAMU WM YaCTHBIMU  YOPABISAIOLIMMH, T.€.  BBINOJHSIOMIUMHU
OpraHU3alMOHHO-PACHOPSAUTENbHBIE, TU00 aAMUHUCTPATUBHO-XO035ICTBEHHBIE ITOJIHOMOYHS
B IOCY/IapCTBEHHBIX OpPraHax Uil KOMMEPYECKUX OpraHU3alusX.

Kommepumanuzanus poccuiickux CMMU npuBena K TOMY, YTO SKypHAIUCTOB, IO HX
COOCTBEHHOMY TPHU3HAHMIO, ITOKYTAIOT U MpeccytoT». [ pyOble HapyIIeHUs Ky pPHAIUCTCKON
JTHKH, BBIPAKAIOIIUECS B IOIMYYCHHM BO3HArPaXKACHUSA OT TPETBHUX JIMI] CETOAHS HOCAT
BceoOIui xapakrep. [71aBa aHTUMOHOMOJBHOTO BEJOMCTBAa CTPaHbl, HAIPUMEpP, OTKPBITO
3asIBJIsUI, 4TO 3a TopMokeHue nomnpaBok kK KoAlIl o CMU nonrona Benercs rpsi3Has KaMIaHus

Y CTOUT OHA OOJIbIIE COTHU THICIY AO0JIJIapOB.



B ycnoBusix, korna CMHU, 3a HEOOJIBIINM HCKIIIOUEHUEM, NPUHAAJIEKAT YACTHBIM JIMLAM,
OOpOThCS C KOppyNuHen (hakTHIeCKH HepealbHO. Kak M BBIMOIHATE, HaIpUMep, TpeOOBaHUE
THYECKOTO KOJIEKCa >KyPHAJIUCTOB 00 SKOHOMUYECKOH M HI€0JOTHYECKOM HE3aBUCHUMOCTH
CMU, ecnu cOOCTBEHHUKOM Tra3eThl OKa3bIBACTCS KPYIHBINA MPEAIPUHIMATENb, TPU3HAIOIINN
OJTHO TIPABHWJIO: «IPHOBLIHL JTF000H IIeHOM» (B TOM umncie mpectymHoi). Kakas Moxer ObITh
He3aBUCUMOCTh Y «He3aBucumon ra3eThbl», COOCTBEHHUKOM KOTOpOW ObLT onurapx Hep3zmuH,
B OJIHOYACh€ SMWIpHUpoOBaBIIMM B M3pamnb, Korma y IpOKypaTypbl MOSBHINCH K HEMY
BOIIPOCHl OTHOCHUTEJIBHO XMILIEHUH M YKIOHEHUS OT YyIuiarel HajoroB. OTkyaa Ha
«PacKpyTKy» HEOOXOIMMBIX XO03s5€BaM IIEPCOH M MHUAp-aTakKl B OTHOIICHHH HEHYXHBIX
Ou3HECy B Macc-Meaua LUPKYJIHUPYIOT MWUIMOHBI AosiapoB? JlemytaTsl ['ociymsl mpaBbl,
Korja, paccmatpuBas Borpoc o CMU, ouenmnu paboty Munneyatu kak Hea(ppeKTUBHYO.

Mexnay TeM Ha BCeX >KYPHAJIMCTOB PACIPOCTPAHSCTCS IEHCTBHE TpynoBOro KoJEKca.
OcHOBaHMEM UX YBOJBHEHUS MOXET OBbITb TO €, YTO M y JPYIHX CIy’KaluX,
3aHMMAIOIUXCsS. BOCIIUTATENIBHON JAeATeNbHOCThIO. Hampumep, pactopikeHue TpyAoBOTrO
JIOTOBOpa MO MHHUIMATHBE paboToAaTedss MOXKET HPOMCXOIUTH BCJIEICTBHE «COBEPLICHMS
pabOTHHUKOM, BBINOJHSIONIMM  BOCHHUTATENbHBIE (YHKLUMH, aMOpaJbHOIO MPOCTYIKA,
HECOBMECTHMOTI'O C IMPOJOJKEHHEM JAaHHOM pabotb» (1. 8 cr. 81 TK P®d). B mopanbHOM
KOJIEKCE POCCUHCKHUX KYPHAJIMCTOB YEPHBIM IO OenoMy 3amucaHo: «XypHamuct BooOue He
JOJDKEH TPUHUMATh HU MPSIMO, HU KOCBEHHO HUKAKMX BO3HATPAKICHUM WJIM FOHOPAPOB OT
TPEeThUX JHIl 3a MyONMKAalMI0O MaTepuanoB W MHEHHMH Jr00oro xapakrepay». becroneszno
nucaTh elle oaHy XapTuio xypHanuctoB PD, kak nmpemnaraet wied OOIIECTBEHHON ManaThl
riaBHbI  penakrop «MK», 0100puBLIMII  BBILIENPHUBENCHHYIO IMYOJUKALMIO CTAaThU
A. Munkuna. Haio npuMeHsITh JeHCTBYIOLINE MPABOBBIE U ITUYECKUE KOJEKCHI.

Crnenyromuii conpenenbHblii ¢ YK 070K XKypHaIMCTCKOM 3THKHU CBSI3aH € IpoINaraHon
HACWINSA U )KeCcTOKOCTH. Komeke mpodeccHoHanbHON ATHKU POCCUICKOTO )KYypPHAIUCTA B CT. 5
yCTaHaBIMBACT: «KypHAINCT MTOJHOCTBIO OCO3HAET OITACHOCTh OTPaHUYECHMS, IIPECICIOBAHUS
U HACWIMS, KOTOPbIE MOTYT OBITh CHPOBOLIMPOBAHBI €r0 JIEATEIBLHOCTHIO. BBINONHAS cBOM
npodeccuoHagbHble O00S3aHHOCTH, OH NPOTHUBOJAEHCTBYET SKCTPEMU3MY M OTPAHUYECHUIO
IpaXXIaHCKHUX IpaB MO JIOOBIM IpU3HAKaM, BKIIIOYast IPU3HAKY T10J1a, PACHhI, S3bIKA, PEIUTUH,
INOJINTUYECKUX WA HHBIX B3IUIAJ0B, pPAaBHO KAaK COLUAIBHOTO W HAIMOHAJIBHOTO
IIPOUCXOKICHUSY.

AMEpHKaHCKHE KOJUIETH JAaBHO CO CTaTHUCTUYECKOM JOCTOBEPHOCTBIO YCTAaHOBWIIN
KOppersiMio Mexay JemMoHcTpanued B CMU cueH HacuiMsi M MPECTYNHOCTBIO, IMPEXIE

BCETO HECOBEPIICHHOJETHUX JHUI. Bmecte ¢ TeM Takas wuH(pOpMANMs HEBPOTH3UPYET
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3aKOHOIIOCIYHIHBIX I'paXXJIaH, IOTCHIUAJIbHBIX ITOTCPIICBIINX OT I'IpeCTyI'IJ'IGHI/II\/JI325 .

8utoHa 2005T. PYKOBOOUTEIM POCCUUCKUX TEJIEKAHAJIOB MOAMUCAIN  XapTHIO
teneBewmateneil «IIpoTuB HacuIus U KECTOKOCTH». XapTHs MOJHOCTHIO MPOUTHOPUPOBAHA,
HACUJIME M JKECTOKOCTh NPOJOJDKAIOT TPSI3HBIM TOTOKOM BBUIMBATHCA Ha MUJUTMOHBI
tene3purenci. ['ocmyma, 3adukcupoBaB 3TOT (haKT, MPUHSIIA OOpalICHUE K PYKOBOIUTEIISIM
pPOCCHICKHMX TeJeKaHaloB, TpeOys 3allUTUTh OOIECTBEHHYI0 HPAaBCTBEHHOCTh «OT
uH(GOpPMAIIMU OTKPOBEHHO LIMHUYHOTO M OCKOPOMTENHHOTO XapakTepa, MpomaraHiasl KyJbTa
HACHUJIUS M KecToKocTH». Ele omHa xapTus, eie oJHO oOpalieHue U XOTh ObI OJTHO /110 00
aJMMHHUCTPaTUBHOM WJIM TPYJIOBOM INpPAaBOHApYIIEHUHU, HE TOBOPS YK€ 00 yTrOJIOBHOM JIEIE.
Hu ycumust ['ocmymel, HU ['eHepanbHOM NpOKypaTypbl U3MEHUTH CUTYAIMIO C MpONaraHaon
Hacwiig B CMU moka ycnexom He yBEHYANUCh. 3a HapylIEHHWE 3allpeTa W3/aTelbCTBO U
penaKkusl JOJKHBI JIMIIAThCS JTUUEH3WM. MUHIEUaTH 3a TpU TOAA JUIIb B MATH CiIydasx
NpUOETHYJ K 3TOM CaHKIMH, YTO OJIU3KO HE COOTBETCTBYET ONACHOCTH MPOIAraH/ bl HaCHIUS U
)kectokoctd B CMMU. [lpennpuHumartenbckast IeATEIbHOCTh 0€3 JIMIEH3WH 00pa3yeT COCTaB
npectyruieHus 1o cr. 171 YK P®. YronoBHbI KOIEKC NMPU3HAET NPECTYIUIEHUEM BOBIICUECHUE
HECOBEPILECHHOJICTHUX B MPECTYMHYI0 M WHYIO aHTHOOIIECTBEHHYIO AesATeIbHOCTH (CT. 150,
151). IlorepneBime Bcerga MEpCOHU(PUIIMPOBAHBI, MOATOMY 3a MPOIAraHay HACUIUS HE
yJacTcsl IPUBIIEYD 110 Ha3BaHHBIM cTaThsiM YK, gaxke eciu moapocToK MpU3HAeTcs, 4To crnocod
U opyausi youwiictBa 0aOyIIKHM OH CKOIMPOBAJI M3 COOTBETCTBYMOMmIEH cTtathu B «MK» mimm
TEJEepPOJIUKA.

PasrpannunTebHO-KBATU(UKAIMOHHBIE BOMPOCH BO3HUKAIOT U B cdepe oOKazaHUSA
CEKCyalIbHBIX yCIIyI — TMopHOrpadmu W mpocTutynuu. Hekxoropele myOmwkarmun CMU
Harnpsmyto noamanarT nof cratbun YK. K mpumepy, B razere «llentp Plus 3amam» (2005.
Ne 43) B pazgene o qocyre myOJIUKOBaIUCh Tene(OHBI U aJpeca MPOCTUTYTOK U MPOCTUTYTOB
ot 18 1o 60 ner, GenbIX, MyJIaTOK, HETPUTSHOK, OOCITY>KUBAIOIINX KIUEHTOB KPYTJIOCYTOYHO
B amapramMeHTax W 0e3 oHbIX. [Ipeanaranace M cgaya KBapTHp [Jsl ceKcyalbHbIX yTeX. [lo
cT. 241 YK «Opranuzanus 3aHsATHS POCTUTYIHEH» HAKa3bIBAIOTCS JIMIICHUEM CBOOOIBI 110
IATA U 10 JECATU JIET «ACSHUS, HAlPaBJIECHHbIE HAa OPraHU3alUIO 3aHATUSA MPOCTUTYIUEH
JpYTUMHU JIMLIAMH, a pPAaBHO COJEpKaHUE MPUTOHOB I 3aHATUS MTPOCTUTYLUUEH WU
CUCTEMATUYECKOE IIPEJOCTABIICHUE TOMEIIeHUH s 3aHsaTvs npoctutyuuein». Coctas
MOCOOHMYECTBA TMPUTOHOCOJEPIKATENbCTBY HAIMIO, KaK M JIOJDKHOCTHAs XaJaTHOCTh
KOHTPOJIMPYIOIINX JOJKHOCTHBIX JIML] MUHIEYATH U €ro yIpaBiIeHUH.

HeszakoHHoe pacripocTpaHeHHe NOPHOTpaprUECKUX MaTepHalioB U MpeaAMEToB (CT. 242) u

325 Cm., manpumep: Cpenctsa MaccoBoif MH(OpPMamuu M mpecTymHOCTh / Kpumunonorus/ Ilox pen.
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nerckast mopHorpadust (cT. 242.1) CcTaHOBATCA MOXOJHBIM OW3HECOM [IJii HEKOTOPBIX
u3aaTesnen KypHaJIOB U raser.

Benuunna ymep6a, KOTOpBIA MPUYMHSAIOT OCKOPOUTENbHbIE M  KJIEBETHUYECKUE
nyONMKaluU JKypHAJIMCTOB OIpeNeNseTcss Mo OecnpeneieHTHO JIABUHOOOpa3HOMY pOCTY
CyJ1eOHBIX JIe1 0 MPUYMHEHUH MOPAJIbHOIO yIiepoa 3a nocieHee 1ecATUIETHE.

IIpokyparypa r. MOCKBBI IIPOAHAIN3UPOBATIA MOMYJIAPHBIE CPEIN MOJIOJAEKHU U3JIaHUA U
YCTaHOBUJIA, YTO MHOTHE U3JIaHUs, aIpECOBAHHBIE MOJPOCTKAM, OTKPOBEHHO 00CYKIal0T BCe,
YTO HUXKE T0sica, Tpy0o IKCILTyaTUPYIOT MHTEpec AeTeil K cekcy. YacTyio CMeHy MapTHEpOB,
TOMOCEKCYaJIU3M KYypPHAIMCThl CUUTAIOT HOPMOM NMOBEJEHUS «B CBOOOJHOM OOIIECTBEM, INE
JOTyCTUMa W 3pOTHYecKas MpOAyKUus. Mexay TeM 3pOoTHYECKHE >KypHalbl JOJKHBI OBITh
COOTBETCTBEHHO 3aperucTpupoBaHbl. HO OHM 3TOro He [enarT M CBOOOJHO MPOJAIOTCS
nogpoctkaM. Tak, OIMH M3 HUX HamedaTall CTaThlo 00 «OKCTPEMAIbHOW JIOOBH», T.C.
3aHMMATbHCA MOJOBBIMU OTHOIIEHUSMM Ha IIKOJIBHOM uepnake. [[pyroil momynsipHblil cpenu
Monoaexu xypHan «COOL. Kpyro» HactraBiser neouek: «llompyra, TBoe Tenmo — 3TO
noctosiHue obmecTBeHHOCTH. OOHaXalcs U IIUTH 3pOTUYECKUH pacckas3 o cebex. Psgom doto
TOJIOW JIEBYILKHU.

[Tpokypatypa npeuioxuia y>KeCTOUnTh MopsIoK jauneHsupoanuss CMU u koHTposb 3a
TEMHU M3 HHUX, KOTOPbIE pacCUMTaHbl Ha HecoBepIlIeHHoyeTHUX. Ha3zpena HeoOxoaumocTh B
npuHATHH 3akoHa «OO0 oxpaHe OOIIECTBEHHOW HPAaBCTBEHHOCTH», Na0bl TPEKPATHTh
TPSA3HBIA, KPUMHHAIBHO-TIOACTPEKATENIbCKUM U MPOCTO MPECTYMHBIM MOTOK WMH(OpMAaLUU B
NEYaTHOM, ayano- W BHUACONPOAYKLMH, MpPONAraHAUpYyIOIIEW HacWiIne, >KECTOKOCTh U
nopHOrpaduio, KypeHie, HAPKOMAHHMIO MPEXIE BCEro CPey HecoBepureHHomeTHnx . Ho
yKe CErofHs HaJ0 NMPUMEHATh JECUCTBYIOIINE aIMUHUCTPATUBHBIE U YTOJIOBHBIE KOJEKCHI, a
TaK)xe MopaibHble cankuuu bonpmmm XXropu — ycraBHOro oprana Coros3a )KypHaJUMCTOB, B
YaCTHOCTM B BHJe uckimoueHuss u3 Coroza xypHaiucroB. C 25 mas 2005r. cran
(YHKIIMOHUPOBATh €IIE OJMH OpraH CaMOpPETYJIHPOBAHMS KOPIOPALUU KYPHAIUCTOB —
nByxmnanatHas OOlecTBeHHas KOMUCCHUS 1O Jkanobam Ha mpeccy. OHa COCTOUT M3 MajaThl
MPEICTABUTENeH MeIHa-COOOIIECTBA M IMAlaThl MPEACTABUTENCH Meaua-ayIuTOpUm - .
PesynbTathl €€ 1eATENbHOCTH HEU3BECTHBI.

Mexny tem 4. 1 cT.4 3akoHa o CMU B HOBOI pemakiuy 3arpemaeT «pacripocTpaHeHHE
MaTepualioB, COJEpKAIMX IMyOJMYHbIE TNPHU3BIBBI K OCYIIECTBICHUIO TEPPOPHUCTUUECKOMN

JCATCIBbHOCTH HJIU HY6J'II/IIIHO OIIPAaBABIBAIOIINX TCPPOPU3M, APYIUX DIOKCTPEMUCTCKUX

326 Cwm. moppo6ree: Camvrukxosa O. CriemaeM «3To» 110 B3pociomy. I[TpoKkypaTypa 060CHOBAIA HIIEI0 HOBOTO
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matepuanoB». Ctates 205.2 YK npexycmaTpuBaeT Haka3aHue A0 MATH JIET JUIIEHUS CBOOOIbI
3a My OJIMYHbIE TPU3BIBBI K OCYILIECTBICHUIO TEPPOPUCTHUECKOM IEATELHOCTH WK MyOIUnYHOe
OTIpaB/IaHuE TePPOPH3Ma, COBEPILIEHHBIE C HUCIOIH30BAHUEM CPEICTB MacCOBOW MH(POPMALIUH.

[Mpunmun 6 «MeXayHapOIHBIX MPUHLIUIOB MPOPECCUOHATIHHON STHKU >KYpPHAIUCTOBY
(FOnecko, 1983 r.) mpemycMaTpuBaeT YBa)KEHUE YaCTHOW JKM3HU U JOCTOMHCTBA JIMYHOCTH.
«HeoTpemnieMasi yacTh NMpodeccuoHaNbHBIX CTaHIAPTOB JKYPHAJIUCTUKH — YBa)KEHHE IpaB
TpaXIaHMHA Ha YacTHYIO JKM3Hb U 4YeIIOBEYECKOE JIOCTOMHCTBO B COOTBETCTBUHU C
MOJIOKEHUAMU MEXIYHApPOJAHOTO M HAIlMOHAIBHOTO MpaBa B OOJIACTH 3allUTHl MpaB U
pemyTanuy TpakIaH, 3apenieHne KIeBEThl, OCKOpOIeHUs 1 qJruddamarum.

B pagmonepenaue Ha «3x0 MockBe» M. JICOHThEB OCKOpOMJI OBIBIIETO TMPE3UIACHTA
CeBepnoii OceTnun, Ha3BaB €ro «KHpPHAas CKOTHHA», «0OaHIUT HECYACTHBIIN», OOBHHHI €ro B
oTpaBieHun noji-Poccun u KoHTpabaHae BOJIKM M CHHpPTa B 0c000 KPYITHOM pasMepe.
W3BecTHbIe NesTeny KyJnbTypbl HalpaBWIM NUCHMO ['eHepallbHOMY HpPOKYpOpY C MpochOoii
IaTh TPaBOBYIO OIEHKY TaKWM BbICKa3blBaHUsAM. [loamucaHTel TpeOYyIOT BCEro JHIIb
nyOJIMYHBIX W3BUHEHHWM mepen moTeprneBmiuM. Ha Moil B3risa, Takue BbICKa3bIBAaHUS
TEJICKYPHAIHMCTA 3aCITYKUBAIOT KBaJU(pHUKAIMU, Kak kieBeta (4.2 cr. 129) u ockopOiieHue
(4. 2 ct. 130 YK).

Eme omun xypuanmuct (M. [leliu) B razere HaspiBaeT apyroro xypHamucta (IIpoxaHoBa)
«dammucTom». ITO yrojloBHO HakazyeMoe ockopOieHue. O rpyOOM HapyIIEHHH STHYECKUX
HOPM >KYPHAJIUCTOM B ATOM CiIy4ae TOBOPHUTHh He mpuxonutcs. KoHeuHo, Ans ompaBaaHus
MOYKHO NPUOETHYTh K Marudeckoil (opmysie — 3TO MHEHHUE >KypHAIUCTa, KOTOPBIH TOXe
TOOUT TUCaTh OCTpo, a He uHPopMmanus o ¢akre. OmHaKo MOJOOHOTO pPoJia MHEHHUE,
BBICKa3aHHOE B Ile4aTu 0e3 (haKTUYECKOM OCHOBBI O PUBEPKEHHOCTH JAPYTOro KypHAIUCTA K
(dammcTCKoi NACONOrHH, HAHOCUT yIIepO HE TOIBKO MOTEPIIEBIIUM, HO U OOIIECTBY B IEJIOM.
Hecnyuaitno YK P® B kadecTBe KBaTU(PHUIMPYIOUMX M COCTABOOOPA3YIOLIMX NPU3HAKOB
OCKOPOJICHUS, KJIEBETHI, pPa3KUTaHUS HALMOHAIBHON BpaXIbl W psla JAPYTHX COCTaBOB
MPECTYIUIEHUSI Ha3bIBAa€T MECTOM MX COBEpIICHHS B MyOJUYHOM BBICTYIUICHHH, ITyOIUYHO
JEMOHCTPUPYEMOM MTPOU3BEICHUH WII CPEJICTBAX MacCOBOM MH(OpMALIUH.

O606menne HenopmaTuBHOH Jekcukn B CMU u teneBunenun Cankr-IletepOyprekum

TYMaHUTAapHBIM YHUBEPCUTETOM NPO(COI030B HAPHUCOBANIO CIIEAYIOIIYIO KAPTUHY:

a) cmoBa, OOO3HAUYAIOIINE AHTHOOIIECTBEHHYIO JEATEIBHOCTh: «OaHma», «dammcty,
«MOIICHHHKY, «I1ajlawy», «OI0pOKpaT;
0) 300ceMaHTHUECKHE METadOPBI: «KOOECIbY, «KOOBLIa», «CBUHBS;

B) CJIOBA C HETaTUBHOM OLICHKOMN JINYHOCTHU: «Ta/INHA», KCBUHBS, «PACUCTY;
') 3BGEMHU3MBI, COXPAHSIOIINE PE3KO HETAaTUBHBIA XapaKTep: «Iama JIETKOTO IMOBEICHUS»,

CHUHTCPACBOYKA»,



1) KanamMGypHbIe 0OPA30BAHIS, YHIKAIOIIHE aAPecaTa: «KOMMYHSIKIY, «IePbMOKPATEI .

['paxknanckoe U yroJIoBHOE 3aKOHOJATENIbCTBO HE TOJBKO HAaKa3bIBAET >KYPHAJIMCTOB 3a
npodeccuoHanbHbIe JENUKTHl M MpecTymieHus, Ho u 3ammuiiaer ux. Crarbs 10 Kogekca
po(heCcCHOHATBFHOM ATHKU POCCHICKOTO KypHAIMCTa TOBOPHUT: «JKYpHAIUCT MOIB3yeTCs U
OTCTanWBaET CBOE MPABO MOJIH30BATHCS BCEMH MPEAYCMOTPEHHBIMH IPAYKIAHCKUM, YTOJIOBHBIM
3aKOHO/IaTeIbCTBOM TapaHTUSMHU 3aIIUTHI B Cy/J1€0HOM WJIM MHOM MOPSAIKE OT HACHIUS WU
yIpO3bl HACHIIMEM, OCKOPOJIEHHH, MopaibHOro yiiepba, auddamanun. YTONIOBHBIM KOJIEKC
P® (cr. 144) BhlOenseT B CaMOCTOSTENBHBIM COCTAaB «BOCIPEMSITCTBOBAHWE 3aKOHHOU
npo(heCCHOHATLHOM ~ NIEATEIBHOCTH  JKYPHAJIUCTOB  IyTEM  NPHHYXICHUS WX K
pacrpoCcTpaHEeHUIO JTUOO K OTKAa3y OT pacupocTpaHeHus: nHbopmanuny. Kpamudumupyrommii
NpU3HAK COCTaBa — HKCIIONB30BAHUE CBOETO CIY>KEOHOTrO MOJIOKEeHUs. Bce KypHamucThl
00Ja/1at0T MpaBOM O0paIIaThCsi B MPOKYPATypy C 3asBICHUEM O MPUBICYCHUU K YTOJIOBHOMN
OTBETCTBEHHOCTH CIYXKAIllUX JII0OOTO paHra, KOTOpbIE MPEMSATCTBYIOT MPOQecCHOHATBHON
NEATCIIbHOCTH, B TOM 4YHCJIC TMPUBJICUCHUS WX K OTBETCTBCHHOCTH 33 MPUYHHCHUE
MOpaJIbHOIO BPEa U €ro KOMIIEHCAIIUH.

Copepxxanue mpodecCHOHANBHBIX MOPATbHBIX HOPM W CaHKIUH 32 WX HapyLICHHS
npu3BaH ynopsaounth D3 «O camMoperyimmpyeMbIX OpraHU3alusx», MPOEKT KOTOPOTO
npeacraBieH B [ocnymy ko BTOpomy uTeHuto. [log camoperyiaupoBaHHEM MOHUMAETCS
caMoCTOsITeNIbHAs U WHUIMATHBHAs JEATEIbHOCTh, KOTOpas OCYIIECTBISETCS CyOBEeKTaMu
NpEeINTPUHUMATEIHCKON WM MPOGECCHOHATBHON NEATETbHOCTH WM HETrOCyJapCTBEHHBIMU
MIEHCUOHHBIMH (DOHIAMHU, W COJIEP’KaHUEM KOTOPOH SIBIISIOTCS Pa3padOTKa W YCTAaHOBIICHUE
MpaBUJ W CTAHIAPTOB YKa3aHHOM JESITEIIBHOCTH, a TaKXe KOHTPOJb 3a COOJIIOJCHHEM
TpebOoBaHMl 3aKOHOIaTeIhCTBA PD 1 yKka3aHHBIX MpaBWI U CTaHAApTOB. [locnenHne nOmKHBI
COOTBETCTBOBATh MpaBUJIaM JEIOBOM 3THUKH, YCTAaHABIUBATH TPEOOBAHUS, MPEMITCTBYIOLINE
HETOOPOCOBECTHOM  KOHKYPEHIIMHM,  NPUYMHCHHIO  MOpPAJbHOTO  Bpela  WieHam
CaMOpEryJIMPyEMOW OpraHu3alyy U €l caMou.

Camoperynupyemasi OpraHu3anusi TPUBIEKAaeT K OTBETCTBEHHOCTH €€ YJICHOB 3a
HapylieHue TpeOoBaHMI 3akoHomaTenscTBa P®, ycraBa, npasun u cmaumoapmos
camoperynupyemMon opranuzanuy. CaHKIIUM YIeHaM opraHu3anuu: 1) o0si3aTh yCTpaHUTh
HapylIeHNE; 2) BBIHECTH MpenynpexaeHue; 3) IpeKpamarbh 4IeHCTBO B CaMOPETYJINPYEMOi
opranuzamnuu; 4) oOpamarbcs B CiIydasX, yYCTaHOBJICHHBIX 3aKOHOIATEIhCTBOM P®d 00
aQIMUHHUCTPATUBHBIX MPABOHAPYIICHUSX B YINOJTHOMOYEHHBIN TOCYJapCTBEHHBIN OpraH Io
KOHTPOJIIO (HAA30py) 3a JEATENBHOCTHIO UJIECHOB CAMOPETYJIUPYEMOW OpraHu3alnuud C

XOILaTaI\/JICTBOM O mMoJAa4Yc B Cya 3asBJICHUA O I[I/ICKBaJ'II/I(l)I/IKaIII/II/I CBOUX YJICHOB, ABJIAIOIIUXCS

328 Cwm.: Kyopseyes B.H. CoGoma ciosa. M., 2006. C. 184.



WHIWBUAYAIbHBIMA — TPEANPUHUMATEISIMH;  5) IPUHUMATh  WHBIE  DPEUICHUS,  HE
IPOTUBOPEYAIIHE 3aKOHAM.

[TocTosHHO ~JEHCTBYIOIIME KOJUICTHAIBHBIC OpraHbl YIPaBICHHS CaMOPETyJIHPyeMOit
OpraHu3allil B TIEPBYIO OYEPElb OCYILIECTBISIOT KOHTPOJIb 3a COOMIOJCHHEM YJICHAMH
CaMOpETyIMpyeMOi OpraHu3alu TpeOOBaHMN 3aKoHOmaTenbcTBa P®D, mpaBmil M CTaHIAPTOB
OpraHM3aIHN.

3aKOHOMpPOEKT  TMPEACTaBIsIeT HECOMHEHHYIO LEHHOCTh Ui  yHU(UKauuu ¢
3 PEKTUBHOCTH MOPATBbHBIX KOJEKCOB, IOBBIIICHUS YPOBHS NPO()ECCHOHAIBHOW STHKH,
NpeyNPEXKACHUS TPaBOHAPYIICHHUHA, Ui (OPMHPOBAaHUS TpaxaaHCKoro obmectBa. OH
COYeTaeT KOHTPOJIb TOCYIApPCTBEHHBIX OPTraHOB M NPO(eCCHOHATIBHBIX KOJUICKTHBOB 32
COOITI0IeHNEM 3aKOHHOCTH U Mopanu. KoHTpo:b 3a coOmoieHreM 3aKOHHOCTH 03HAa4YaeT, 4To
NPy YCTaHOBJCHUHM IpaBOHAPYIICHUH, a TeM Ooyiee MPECTYIUIEHUH IOJKHBI HACTyHaThb
COOTBETCTBYIOIIUE TOCYNAPCTBEHHBIE CAaHKIMHU. YKPHIBATEIBCTBO TNPECTYIUIEHUH BO HMs

«YCCTHU MyHIOHUpa» HEAOIIYCTHUMO.

I/ITaK, MOXXHO CACJIaTh BBIBO/JBbI:

1. Hapymenus Kopgekca mnpodeccHnoHambHOM STUKH POCCHUUCKOTO JKypHAIHCTa HOCAT
MaccoBBIN U Oe3HaKa3aHHBIN XapakTep;

2. Muorme W3 HUX [0 COLUMAJIbHOM  NPUPOJE  SBJISIOTCS  MOpPAJIbHO-
[IPABOHAPYLIUTENbHBIMH, 3alpPEUICHHBIMU TPYJIOBBIM, AJMHUHHCTPATHUBHBIM KOJIEKCaMH, a
tarke 3akoHOM P® ot 27 nexabps 1991 Ne 2124-1 «O cpenctBax maccoBoit nHdopmaiuu (¢
u3M. Ha 27 mronsa 2006 r.). I'maBa VII storo 3akoHa «OTBETCTBEHHOCTb 3a HapylICHHE
3aKOHOJATEIBCTBA O CPEJCTBAX MACCOBOW MH(POPMALIMI» NPAKTUUYECKU HE IPHUMEHSCTCS;

3. Corpymaukun CMUM wHapymaior YK P® mo cratesiMm o KieBeTe, OCKOpOJICHUH,
pa3KuUraHuu MeXHaIlMOHAIBHOU pO3HH, nopHorpaguu, BOCIIPEIIATCTBOBAHUH
OCYLIECTBIICHUIO IIPABOCYANS U IPOU3BOJCTBY MPENABAPUTEIILHOTO PACCIEIOBAHUS;

4. HomxHocTHble nuua MunuctepctBa mneuatd P® u ero ympaBieHul, BUHOBHBIE B
HOIMYCTUTENBCTBE PABOHAPYLIECHUSIM U MPECTYIUICHUAM KYPHAIHUCTOB, MOJIEKAT YTOJIOBHON
OTBETCTBEHHOCTH 3a XaJaTHOCTb W TIPEBBIIICHHE BJIACTH, a NP HAIUYMHA IPU3HAKOB

KOPPYILUH — 3a IOJy4YECHHUE B3SATKHU.



[nasa VI

KBAJTMOUKALINA
CNOXXHbIX MPECTYMNNEHUW

Cocrasn NPECTYIUICHHH HMEIOT pa3iuyHylo kinaccudukanutoo. OnHa U3 HUX —

NOJpa3JieliecHue Ha npocmvle W Clodxchvle. Te W Ipyrue eIUHWYHBIE, Pa3IuvaroTcs II0
CTPYKType. B pOCTBIX €JMHUYHBIX COCTABAX BCE IEMEHTHI IIPECTABICHBI B €IUHCTBEHHOM
yuciae — OauH OOBEKT, OAHO JcicTBHe (Oe3aeiicTBHE), OIHO OOIIECTBEHHO OITACHOE
nocaeacTBre, o0mmii cyOBbekT u oaHa (opma BUHBI. CTPYKTypa CIOXKHBIX MPECTYIICHUN
BBIPA)KACTCSI B YMHO)KEHUH TE€X WIJIM MHBIX JIEMEHTOB COCTABOB, UTO HE JIMIIAET UX CBOIMCTBA
€IMHOTO (€IMHUYHOTO) MPECTYILICHUS.

Kpyr mnpecrymuieHuii, mnpHu3HAaBaeMbIX CIIO)KHBIMH, MCCIEIOBATE€IM OOpPHUCOBBIBAIOT
HeomHakoBo. [ToaTomy ux yucio no YK konebnercs ot 30 qo 50. H.C. Taranmes Ha3bIBan
TaKUe TPECTYIUICHUS «OCIIOKHEHHOH (OpMOIl MpecTyImHBIX nestamiiny>>’ . M.U. BaxarnoB
TPEIUTOKHIN TEPMHH «yCIOXKHEHHBIC MPECTYIUICHUA» . Jlaxke MO OAHOMY BHIY CIOMKHBIX
MPECTYIUICH I — COCTABHOMY — CYIIECTBYET HEMAJIO TCOPETHUECKUX AeMHUIHIT .

Pemaemass B pabote 3amaua — chopMyIHpoBaTh MNpaBUjia KBATU(PHUKALUU CIOKHBIX
NPECTYIUICHWH, HE BJABasCh MOJAPOOHO B MX JIOKTPHHAIBbHBIE TONKOBaHWsA. OmgHako 0e3
OIIPEJIETICHNs] OCHOBHBIX IPHU3HAKOB M BHJOB CIIOKHBIX IpPECTyIUIeHUH He oboituch. K
CIIOKHBIM  TIPECTYIUIEHHSIM  OTHOCSTCA ~ COCmasHble,  NpecmynjieHus,  cogepuiaemvle
nOCpPeOCmeoM NPecmynieHUli—Cnocooos8, npecmynieHus, Kealupuyuposanusie 6mopbim boiee
MANCKUM ~— NOCIe0CmeuemM, Npecmynienus ¢ O08yMa  00beKmamu, HNpecmynieHus C
ANbMEPHAMUBHBIMU  IEMEHMAMU, CMEJCHble NPecmynaeHUs; ONAuUecs U NPoooaICcaeMble

npecmynjienus, npecmynienus ¢ meppopucmuquKoﬁ u 3Kcmpejvmcm01<012 HANpaej1exHHoCnbio.

§ 1. KBanuduxkanus cocTaBHbIX NpecTyNIeHHIl

CocraBHEIC NPECTYINICHUSA — CAWUHBIC CJIOKHBIC IMPCCTYIUICHUA, CJIAraroTCd U3 ABYX WA

0ojiee yMBIIUIEHHBIX MPECTYIJICHUH, KOTOpBhIE NPHU H30JIMPOBAHHOM HMX PacCMOTPEHUU

32 Tacanyes H.C. Jlexumu no pycckoMy yronosHomy npasy. CII6., 1892. C. 1672.

30 Basicanos M. M. MHOKeCTBEHHOCTh TIPECTYIUIEHHI! 1O yToJOBHOMY HpaBy YkpauHsl Xapbkos, 2000.
C. 13.

31 Cwm.: Bunyenxo M.A. CocraBrble npectymenus. Xapbkos. 2005; ITumeyxuii B.B. CocTaBHBIe HOPMBI B

yrosioBHOM nipaBe Poccun: ABToped. auc. ... kaua. ropun. Hayk. KpacHosipck, 2004.



SIBJISIFOTCSL CAMOCTOSITEIIbHBIMHU TIPECTYIUICHUSMH, HO B CHUJIy MX OPraHUYHOW B3aWMOCBSI3U
MPUYUHSIOT KOMIUIEKCHBIN yiiepd ofHOMY 00beKTy. IMEHHO eAMHUYHOCTh 00BEKTa JesiaeT
UX €UHBIMH, & HE COBOKYITHBIMH NPECTYIICHUSIMU, BXOJSAIIMMHU B COCTaBHbIE JesiHus. 13 ux
yuciaa HaJAO HUCKIIOYUTH TOXKE CIOXKHBIE U €IMHUYHBIE, HO MHOW KOHCTPYKIIMH COCTaBbI
MPECTYIUICHUH, COBEPIIIAEMBIX CITIOCOOOM, KOTOPBIM caM MPEACTaBIsSET COO0M MpeCTyIIeHHUE.
H.A. 3unuenko, aBTop MoHorpaduu «CocTaBHBIC MPECTYIUICHUS, BKIIOYAET HACUIIUE —
crocod B YHCIO COCTaBHBIX TMPECTYIJICHHWM, pa3nuyas Kak [OJBHIbI, COCTAaBHbBIE
MPECTYIUICHUS B «YHCTOM BHJE» U HACWIbCTBEHHBIE COCTaBHbIE MpecTyrmieHus mno YK
Vipaunsr 2001 r.°*% B ¢Bs31 ¢ 9THM y Hee MOTydHnocs 6oxee 50 COCTABHBIX TPECTYIUICHHI,
IIPEAYCMOTPEHHBIX YKPAaMHCKUM KOJeKcOM. HeKOoTOopyr HenocnenoBaTeabHOCTh aBTOpa
MOJIHOCTBIO OTHOCUTh Ha €€ CueT He NMPUXOAUTCS. VICTOUYHMK HESICHOCTU — 3aKOHOJATEIb.
OrnpezenieHne TOro, COCTaBHOE 3TO MPECTYIUIEHUE N0 MPU3HAKY HACHIINS WM IPECTYIUICHUE,
COBEPIIEHHOE CIIOCOOOM HACHIINS, TEPMUHOJIOTHYECKU MOJTUCEMUYHO. AHAJIOTHYHASI KapTHHA
B YK P®. Tam, rae B aucno3uiuu cratbi OCOOEHHOM YacTH CKa3aHO «IIyTeM», HAIpUMeED,
MOXUIICHHE  HAPKOTUYECKUX  CPEACTB  MyTeM  3JOYMOTpPEONIeHUs  JOJKHOCTHBIMU
MOJTHOMOYMSIMH, SICHO, YTO IOCIIeJHEEe SBJISETCS CIOocoOOM HapKOXUWIIeHus. B Tex ke
Cy4asix, TIIe yHnoTpeOsieTCsl TEPMUH «CBSI3aHHOE», HANPUMEP, XYJIUTaHCTBO, CBS3aHHOE C
COMPOTUBIICHUEM TPEACTABUTEIIO BJIACTH, WIH «COBEPLIEHHOE C» (XYJIUraHCTBO,
COBEpUICHHOE C MPUMEHEHUEM OTHECTPEIbHOI0 WM XOJOJHOTO OpY>KHf), HE BCernaa SiCHO,
JIeSIHUE CII0)KHO-COCTABHOE WJIM CJIO)KHO€ M0 MPU3HAKY MCHOJb30BaHUS MPECTYIUICHUS—
cnoco6a. OTcroaa BO3MOXKHBI KBaTH(PUKALIMOHHBIE OIIMOKH.

Poccuiickuii  Kojgekc i XapaKTePUCTUKH COCTABHBIX MPECTYIUICHUH yHoTpeOssieT
TEPMHHBI «COTPSKEHHOE», «CBsizaHHOe». [Ipu3Hak compsikeHHOCTH Ha3BaH B cT. 105, 4. 2,
M. «B» — YOWIICTBO, COMPSIKEHHOE C MOXUIIECHHUEM YelOoBeKa MO0 3aXBAaTOM 3aJ0XKHHUKA;
105, 4. 2, 1. «3» — yOWIACTBO, COMPSIKEHHOE C pa300eM, BEIMOTATEeNIbCTBOM, OaHIUTH3MOM;
105, 4. 2, m. «k» — YOWHCTBO, COMPSDKCHHOE C M3HACWIIOBAHWUEM WJIM HACHIHCTBCHHBIMU
JNEHUCTBUSIMM  CEKCYAJIbHOTO  Xapakrepa. ComnpsKEeHHOCTh ~ yKa3zaHa B JBYX
MpEeANPUHUMATENbCKUX MPECTYIUIEHUX: CT. 171, 4. 2 — He3aKOHHOE MPEeIIPUHUMATEILCTBO,
COIPSDKEHHOE C W3BJICUYEHHEM JI0X0Ja B 0CO00 KpPYNMHOM pasMepe u crT. 172, u.2 —
HE3aKOHHAash OaHKOBCKas JEATCIILHOCTh, CONPSDKEHHAs C W3BICYCHHEM JI0XOJa B 0C000
KpyIMHOM pa3mepe, U oaHo B cT.239 VYK, wyacTte mnepBas KOTOpOW YCTaHABIMBAET
HAKa3yeMOCTb CO3JAaHMS PEIMTHO3HOTO WM OOIIECTBEHHOTO OOBEIWHEHUS, NEATEIbHOCTh
KOTOPOT'O CONpsDKeHa C HACWIMEM HaJ TpakJaHaMHU WM WHBIM NPUYMHEHHEM Bpela UX

3I0POBBIO U T.]I.

32 Bunuenko U.A. Vkas. cou. C. 156-159.



B Tpex cocTtaBHBIX TpecTyIuieHusix — TeppopusMm (cT. 205), Ganmutusm (cT.204) u
MaccoBble Oecmopsinku (CcT. 212) — 3akoHOmATenb (HOPMYJIHUPYET COCTABISIONINE WX
MPECTYIUICHUSI TOCPEJCTBOM albTEPHATUBHOTO NepeuHs aAeiictBuii (ct. 205, 212), nubo
OJTHUM 00O0OIIEHHBIM TEPMUHOM «BOOPY>KEHHOE HaIlaJICHUEY.

Kak BuauM, 11t XapakTepUCTUKH COCTaBHBIX MPECTYIUIEHUH 3aKOHOJATEIb UCHOIb3YET TPU
npueMa IOPAIUYECKON TEXHUKH: BBOIUT CIIOBO «CONPSDKEHHOE», MEPEYUCIIAET MPECTYIUICHUS,
oOpasylollue COCTaBHOE MpecTyIUleHHe, 0003HauaeT OO0OOIIEHHBIM TEPMHUHOM  psf
NPECTYIUICHNH, KOTOPbIE BXOAT B 00bEKTUBHYIO CTOPOHY COCTaBHOTO JICSHUSI.

Ecin 3akoHOnaTenb HEaNeKBAaTHO OTpakaeT MPU3HAKU COCTaBHOIO IMPECTYIUICHUS,
HEU30eXKHb! KBAIM(pUKAIMOHHbIE OMNOKK. [lepBblii Mpu3HaK COCTABHOTO MPECTYIICHUS —
€OUHbIll  HenocpeoCmeeHnblll 00BeKMm NocsA2amenbcmed BCEX BXOASIIMX B COCTAaBHOE
npecTyIuieHne JesHuil. B yOuiicTBaX — XKHU3Hb 4YENOBEKa, B MPEANPUHUMATEIHCKUX
NPECTYIUICHUSIX ~— DKOHOMHYECKAas JeSITEeIbHOCTh B  COOTBETCTBYIOIIHMX  cdepax
XO3SHMCTBOBAHUSA, B TEppopHU3Me, OaHIUTH3ME, MAaCCOBBIX Oecropsakax, OpraHU3alUH
HACH/IBCTBEHHBIX OOBEIMHEHHH M IPYII — OOIECTBEHHAs OE30MACHOCTh . 3a Mpeesl
HETOCPEJCTBEHHOI0 00BEKTa COCTaBHBIE MPECTYIUICHHUS, KaK U BCE MHBIE NMPECTYIUICHUS, HE
BBIXOAT. [Ipy 3TOM yMmBIIIIeHHOE YyOUHCTBO KaK ¢ MPOCTHIM, TaK U C KBAJTU(HUIIMPOBAHHBIM
COCTaBOM, HCKIIOYasi HPUBUIETUPOBAHHBIE, BBHJIY CaMOM BBICOKOH IIEHHOCTH OOBEKTa,
6ce20a NEXUT 3a panuyamu Jr000r0 COCTABHOTO MPECTYIIIEHU U TpeOyeT CaMOCTOSATEIbHON
KBaJIM(PUKALIUU 10 COBOKYNHOCMU TIpecTyIuleHui. VckimroueHue U3 3TOro mpaBuia
KBaJM(PHUKAIUN COCTABIISAIOT JIMIIb MEXIYHAPOAHbIE MPECTYIJICHNS, B YACTHOCTU T€HOLU U
HKOIHI.

EnnHCTBO 00BEKTAa COCTABHBIX MPECTYIUIEHUH, 0OecreunBaroliee UM CTaTyC €AMHUYHOTO
CIIOKHOTO TIPECTYILICHHS, HCKITIOYaeT HX MHOTOOOBEKTHOCTh . OGBEKTh BXOISIINX B HHX
NPECTYIUICHUH TEpsIOT CBOIO CaMOCTOSTENIBHOCTh, BXOJAS KOMIIOHEHTaMH B OOBEKT
cocTaBHOro mnpecryiuieHusa. K mpumepy, Teppopus3M BKIIOYAET B3PBIBBI, IOJKOTH, HHbBIE
NEeUCTBUSA, CO3JAIOLIME ONAacHOCTb TI'WOenu  JIoJeH, NPUYMHEHHA 3HAYUTEIIBHOTO
UMYLIECTBEHHOT0 yuiep6a 1100 HACTYIJICHHUsSI MHBIX OOLIECTBEHHO ONACHBIX IMOCIEICTBHM.
OOBeKThl, BXOISIIME B COCTaB MPECTYIUICHUH pa3iu4yHbl, — 3JI0pOBbE JIIOJEH,
COOCTBEHHOCTb, OOIIECTBEHHBIH W MEXAyHapoAHbIH TNOpAAOK. Bxoas B cocTaBHbIE

MMPECTYIICHUA, ITOCATATCIIbCTBA HA HUX YTpauuBAIOT CBOMCTBA CaMOCTOSITEIIFHOTO O6’beKTa, a

333 Cm. monpobuee: Aeanos IT. YTONOBHO-TIPaBOBAs XapaKTEPUCTHKA HANAACHHs ITPH OGaHIUTH3ME //
VYromnosHoe mpaBo. 2005. Ne 2. C. 4-7.
3% Mroro muenwns mpunepskusaercs M.A. 3UHYEHKO: «...MEPBBIA MPU3HAK COCTABHOTO TPECTYIUICHHS —

3TO €r0 MHOTOOOBEKTHOCTD (OTUOOBEKTHOCTD)» (3unuenxo U.A. Yxas. cou. C. 10).



BKITIOUAIOTCS (TIpU TEppOpU3Me) B 0OBEKT — OOIIeCTBeHHAsE Oe30macHOCTh. Korma oObeKThI
COCTAaBIISIIOLIUX JI€IHUE COXPAHSIIOT B KOHKPETHBIX CIy4yasX CaMOCTOSITEIbHOE 3HAUYCHHUE,
notpedyeTcss KBadU(PUIMPOBATh COJACSHHOE IO TMpaBWIaM pPEalbHOM COBOKYMHOCTH
npectyruiennii. Hanpumep, wien GaHIbpl BHE IUIAHOB W Lejiel OaHAbl «CAMOMHULIMATHBHO
MO/DKET aBTOMAIIMHY CBOETO POJICTBEHHHKA II0 MOTHBAM JIMYHON HENpHs3HH. Takoe
HamnaJeHue KBATU(DUIHUPYIOT CaMOCTOSITENIbHO KaK YHHUYTOXEHHE 4y>KOro HMYIIECTBa I10
ct. 167 YK. Ecnu ke yroHel W TOJXKOTHM aBTOMOOWIIEH BXOAWIM B IENH OaHAUTCKHUX
HaMaJ eHU, TO COCTaB OaHIUTH3MAa HAINUIO, COBOKYITHOCTb OTCYTCTBYET.

Tak, I'epacumoB n CanyHKOB OBUTH TIPU3HAHBI BHHOBHBIMH B OaHJIUTHU3ME, BHIPA3HBILIEMCS
B BOOPYXECHHBIX Pa300MHBIX HANAJACHUAX C MPUMEHEHHEM OpYKHS, PUUMHEHUEM TSKKOTO
Bpela 30pOBBIO0 TOTEPNEBIINX, B TMOKYIIEHWHM Ha YOWUHCTBO W YOHWIiCTBe OBYX JHII, B
HE3aKOHHOM HOIIEHWU OTHECTPENBbHOro opykusi U Ooenpumacos. IloacyaumMelie coBepruanu
HalmaJeHuss Ha BOJWTENICH JIETKOBBIX aBTOMAIIHMH, 3aHUMAIONIMXCS YaCTHBIM HM3BO30M, C
LEeNbI0 XHUIIEHHUS YYyXKOro HMyllecTBa mnyTteM yoOuiictB. KammduimpoBaHbsl IeiicTBUS
MOJICY IUMBIX ObUTH TI0 CT. 209 (6aHIUTU3M), pa3boii (M. «a», «B» 4. 3 cT. 162), MoKyImeHuu
Ha yOuWiCTBO M yOMiicTBa MO NI «K» (OpPraHM30BaHHAS TPYMIa), «3» (COMPSHKEHHOCTh C
pazboem) u. 2 ct. 105 YK.

Keanmudukamnus mo ct. 209 kak cOCTaBHOTO MPECTYIUICHUS HE TpeOoBaja JOMOTHUTETHLHOM
KBATM(UKAIMK 10 CTaThe O pa3doe. J[BoiHass OTBETCTBEHHOCTh HapyIIWJa MPUHIMI non bis
in idem (HeNb3s ABAXKIbI HAKa3bIBaTh 32 OJJHO U TO *ke). KBanudukanus mo COBOKYIMHOCTH C
OaHaUTU3MOM YyOwmiicTBa mpaBmwibHAa. OIHAKO BMEHEHHE YOWHCTBA, KaK COMNPSIKEHHOTO C
pa3boeM ¥ O0aHAWTHU3MOM CHOBA Hapyllana MPHHIUI 3apeTa TBOWHOW OTBETCTBEHHOCTH 3a
OHO M TO K€ THpecTyIuieHHe. JTa KBaJU(pUKAMOHHAs OIMOKa IMpoUCTeKaga U3
MOTPEIIHOCTEH KOHCTPYKIMH MII. «B», «3», «k» 4.2 cT. 105 VK. 3akoHonarens Hapymui B
KOHCTPYKLIMM  HAa3BaHHBIX BUAOB yOwiicTBa 00a KBaJM(UKAIMOHHBIX  IpaBUIIA:
OJTHOOOBEKTHOCTh COCTAaBHOTO TPECTYIUIGHHS M TO, YTO 6X00swue 68 COCMABHOe
npecmyniienue npecmynjieHuss He OO0NNCHbL Oblmb NO Kamezopuu 0o01ee MANCKUMU UTU
PABHBIMU, Hexcelu CaMo cocmagHoe npecmynieHue. BaHIUTU3M OTHOCUTCS K YETBEPTOM
KaTeropuu 0co00 TSHKKUX MPECTYIUICHUH, KaKk U KBaIU(UupoBaHHOe yOuiicTBo. B cBs3M ¢
3THM OH HE MOXET CIy)KAHTh KOMIIOHEHTOM yoOuiicTBa. TO K€ OTHOCHUTCA K
KBATH(UITUPOBAHHOMY pa300i0 MO M. «a» (OpraHW30BaHHAs TPyMNa) U «B» (MPUIMHECHHUE
TSOKKOTO Bpea 3M0poBbI0). KBanuduimpoBaHHbie e COCTaBbl yOUNCTBA, KaK OTMEUasoCh,
Bcerga TpeOYIOT CaMOCTOSITENbHOM  KBamuU(UKAIMM, M HE C KAKUMH JIPYTHMH
NPECTYIUICHUSIMHU HE COTPSITAIOTCS.

[TpaBHIIBHO OTMEYATIOCh, YTO «JaXK€ CAMOE€ PacCIpOCTPaHUTENbHOE TOJIKOBaHHE yOUNCTBA,



COIIPSAKECHHOI'O C pa36oeM, HE I03BOJISET CYUTATh ITOCATATEILCTBO HAa COOCTBEHHOCTH €ro
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OpTraHU4YHOU COCTAaBJIAIOIICH»

. «CONpPsDKEHHBI» B TOJIKOBOM CJIOBape OIpPENENseTCs HE
KaK «BKJIIOUEHHBI», a KaK «B3aUMHO CBSA3aHHbIN, COITPOBOXKIaEMBII.

Hapymenne 3akoHonaTeneM 00OUX MPaBUI KOHCTPYHUPOBAHMS COCTABHBIX MPECTYIUICHHUIM
000OCHOBAHHO BBI3BAJIO HEMPU3HAHMUE IIEJBIM DPSIIOM aBTOPOB HAa3BAaHHBIX «COIPSKEHHBIX»
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BHU 0B Y6I/II/ICTB COCTaBHBIMH MPECTYIINICHUAMU ~ .

B cBA3M ¢ 3TMM TIPUCOENMHAIOCH K
MHeHuto OonbmmHcTBa Kouter (b.B. Bomkenkun, I'.H. bopsenkos, 3.®. Ilo6Geraiino,
B.B. ITutenkuii, T.A. Ilnakcuna, T.I'. YUepnenxko, [1.C. Anu u ap.) 0 TOM, 4YTO 3aKOHOJATEIIO
HAJICKUT OTKa3aThCsl OT KOHCTPYUPOBAHUS KBATU(PHUIIMPOBAHHBIX COCTABOB yOUICTBA uepe3
MPU3HAK CONPSDKEHHOCTH C JIPYTMMH PABHO TSKKUMM IPECTYIUICHUSMH, UMEIOIIUMH IIPU
3TOM JpyTrHe 0OBEKTHI MOCATATETHCTRA.

BBuay 3akoHOAATENbHBIX KBAIM(UKATMOHHBIX OIIMOOK MPaBONPHUMEHUTENbHAs MPAKTUKA
npeHedperia HOPMATUBHBIMUA (OPMYITHPOBKAMH COTIPSDKEHHOCTH YOMHCTBA € Pa3sTUYHBIMA
Mo OOBEKTY W, CIIEJOBATEIbHO, XapaKTepy OOIIECTBEHHOW OMAacHOCTH MPECTYIUICHUSMHU U,
KaK MpaBWiIo, KBalu(duiupoBala Ha3BaHHbIE B COOTBETCTBYIOIIMX MyHKTax 4.2 cT. 105
NPECTYIUICHUSI M0 COBOKYIHOCTH ¢ yOuiicTBoM. Ilpum 3TOM ¢ HEM30EKHOCTHIO HapyIllaics
BaXHBI IPHUHLMI 3arpeTa JBOMHON oTBeTcTBEHHOCTH (4.2 cT. 6 YK): «Huxro He moxer
HECTHU YTOJIOBHYIO OTBETCTBEHHOCTb JIBaX/IbI 32 OJIHO U TO K€ MIPECTYIICHUEY.

Hecats ner neiictBugs YK P® He paspemdnu 53Ty KOJUIM3UIO MEXKIY 3aKOHOM M
npeoOnanatomeil nmpakTukoil ero npumenenus. @3 or 8 nexabps 2003 r. Ne 162-D3 u ot
21 mrons 2004 r. Ne 73-@3 pemmid U3MEHUTh MPAKTUKY, BHECS B CTaTbl0 O COBOKYIHOCTH
npectyruieHui u3meHeHust. C OTMEHOW Takoro BHJa MHOKECTBEHHOCTH MPECTYIUIEHUH Kak
HEOJHOKPATHOCTh U3 PEajJIbHON COBOKYIHOCTHU MPECTYIICHUN 0KA3aJICsl UCKIIOUEHHBIM TaKOH
KOHCTHUTYTHUBHBIM TpPHU3HAK, KaK MPEIyCMOTPEHHOCTh MPECTYIUICHWH ABYMsI WM Oolee
crathsiMu YK. KomIM3MOHHOCT yBENMYMIACH OTTOTO, YTO 3TOT MPU3HAK COXPAHEH B Y. 2
cT. 17 nnst maeambHON COBOKYITHOCTH, T.€. KOTJa OJHO JeicTBhe (Oe3eiiCTBUE) COMEPKHUT
MIPU3HAKHU MPECTYIUICHUH, MPEAYCMOTPEHHBIX ABYMS WM Oojiee ctathsiMu. B 4. 1 cT. 17, T.e.
[P pEAIbHONM COBOKYITHOCTH, 3TO CBOMCTBO COBOKYMHOCTH MPECTYIUICHHH, B OTJIMYHE OT
npexkHen penakuuu ct. 17 YK, orcyreTByer.

EHIC 60J'II)HI}’IO KOJUIM3MOHHOCTH BHECJIAa HOBAd 3aKOHOAATCIJIbHAA TPAKTOBKA COBOKYITHBIX

35 ko U.B., Xuonuna I H. Ksanudukanus cOCTaBHEIX TPECTyIUIEHHH B IpakTHke Bepxosroro Cyma
P® // CoBpemenHbIe TpOOIEMBI YTOJIOBHOTO TIpaBa M mporecca: Marepuansl MEeXXAyHap. Hayd.-PakT. KoH}.: B
2 1. T. 1. KpacHosipck, 2003. C. 125-126.

336 Cwm. moapo6uee: IMTnaxcuna T.A. ConpanbHble OCHOBAHHS KBATH(DHUIMPYIOIMMX yOHICTBO 0OCTOATENHCTB

U UX IOpUANYEecKOe BRIpaKCHUE B TIPHU3HAKaX cocTaBa npectymieHus. bapuaym, 2006. C. 192-201.



npectymuienuit. Yacte 1 c1. 17 ycranaBnuBaeT: « COBOKYIHOCTBIO MPECTYIUIEHUN MPU3HAETCS
COBEpUICHHE ABYX WM Oojee MpecTyIUIeHWH, HU 3a OJHO W3 KOTOPBIX JHIIO0 HE ObUIO
OCYXJICHO, 3a UCKIIOYEHUEeM Clyuaes, Ko2oa cosepuieHue 08yx uiu 6olee npecmynieHut
npedycmompeno cmamovamu  Ocobennou yacmu Hacmoswezo Kodexca 6 kauecmee
obcmosamenvcmea, enexKywe2o bonree cmpozoe Hakaszaue. IIpyu COBOKYMHOCTH NPECTYIIIEHUN
JULO HECET YTOJOBHYK) OTBETCTBEHHOCTh 3a KaXJ0€ COBEPIICHHOE MPECTYIUIEHUE IO
COOTBETCTBYIOIIIEH CTaThe UM YaCTH cTaThu HacTosmero Koaekca» (kypcus moit. — H.K.).

Hu B ogHON M3 MHOTOYHCIEHHBIX POCCHUCKHX U COBETCKHUX PadOT O COBOKYIHOCTH
NPECTYIUICHUH HUYeTo 1moo0HOoro He mpeaaranochk. C TOUYKU 3peHus IOPHINIECKON TEeXHUKA
noJuepkHyTas ¢pasa HE MPOCTO HE ynayHa, a Hempuemiema. HoBammm B cT. 17 BBI3BaIM
MOJTHOE HEJOYMEHHE B TEOpUM W Ha mpakTuke. Koimmsuu HOpMBI O KBaIU(DUIMPOBAHHOM
coctaBe yOUICTBA, COMPSKEHHOTO C APYTUMH TSDKKMMHU M 0C000 TSDKKMMU MPECTYTUICHUSIMU
OHM HE CHSUIM, a HA00OPOT, pacpOCTPAHUIIN UX Ha IPYTUE CIIOKHBIE COCTaBbl IPECTYIUICHUH.
B camom perne, kak TpakToBaTh (pa3y «3a HCKIIOYCHHEM ciaydaeB». VckimroueHue u3 dero?
W3 Toro, 4ro HU 3a OAHO W3 MPECTYIUVICHWH JHIIO0 HEe ObUIO ocyxkaeHo? Hert, oueBUAHO.
CpaBHeHue co cT. 18 «PenuaumB mnpecTymieHui» YETKO MPOBOAUT TPAHULY MEXAY
COBOKYIHOCTBIO M PELMAMBOM KaK pa3 IO NPU3HAKY CYJMMOCTH: MWCKIIOYEHUE W3
0053aTeTbHOT0 KOJIMYECTBEHHOTO0 MpPHU3HAKa COBOKYMHOCTH «JABa U 0oJiee MPECTYIUICHUI»
TeM 00jiee HEBO3MOXKHO.

[lo nornyeckoMy TOJIKOBAaHUIO MCKIIFOUEHHE JIEJACTCS U3 COBOKYIMHOCTH IMPECTYIUICHHH,
«KOT'JIa COBEpILIEHHUE JIBYX WM Oojiee MPeCTYIUICHUH MpeayCMOTPEHO 1o cTaThsiM OcobeHHOM
yactu Hacrosuiero Kopekca B kauecTBe OOCTOATENbCTBA, BIEKYILIEro Oojiee CTporoe
HakazaHue». UTo 3a HOBBIM BHJ CIOXHOTO HpecTyruieHua? CIO0XHOro, MOTOMY YTO
OXBaThIBaeT ABa U OoJyiee MPECTYIIICHUH, 3TO MOHSATHO, a BOT «COMPSHKEHHUE» 00CTOSTENbCTB,
«BIIEKYIIUX Oo0Jiee CTPOroe HaKazaHue», HeMOHATHO. «bonee cTporoe» Mo cpaBHEHHUIO ¢ yem?
[To trepmunonorun YK «o0cToATENbCTBA, BIACKYIIUE 00JIE€ CTPOroe€ HaKa3zaHUE», SBIISIFOTCS
«00CTOATENbCTBAMH, OTATYAIOIIMMH Haka3aHue». OHU OTHOCSTCS K Ha3HAYEHUIO HaKa3aHUs,
a He K MPECTYIICHUIO U €r0 BUJAM.

Ecnmu  TonkoBaTh 3T OOCTOSTENBCTBA  KaK  «KBATM(DUUUPYIOMIME  MPHU3HAKH
IpecTyIuIeHni», To u3MeHeHus cT. 17 YK He mpu3HaloT COBOKYNHOCTBIO NPECTYIUICHUHN
COBEpUICHHE JIByX WM 0ojiee MpecTyIIeHUI ¢ KBaTU(UIMPOBAHHBIM KaK MUHUMYM OJTHUM
MpeCTyIUIeHHEM, 32 KOTopoe cTaThil OCOOEHHOI YacTH CBA3BIBAIOT O0Jiee CTPOroe HaKa3zaHue
[I0 CPAaBHEHHIO C HAKA3aHUEM 3a IPOCTOM COCTaB. B NEHCTBUTEIBHOCTH 3TO APYIOW BUJ
CJIOKHBIX TIPECTYIUICHUH, a MMEHHO TPECTYIUICHUH, KBATH()UIMPOBAHHBIX BTOPHIM OoJjee

TSXXKUM ITIOCJIEACTBHUEM.



HoBas pemakmus 4.1 cr. 17 VK Obuta opueHTHpOBaHAa 0OJee BCEro Ha YCTpaHEHUE
KBATM(UKAIMOHHBIX OMIMOOK IO TII. «B», «3» M «k» 4.2 cT. 105. Ilenm ona sBHO He
nocturna. ['opa3go mpaBuibHee ObLTO OBl UCHPAaBUTH 3aKOHOJATENBbHYIO OIIUOKY B
KOHCTPYHUPOBAaHUU HA3BAHHBIX COCTAaBOB YyOWIICTBa, yOpaTh COMPSHKEHHOCTH C JAPYTUMHU
TSOKKAMH U 0CO0O0 TSDKKMMH TIPECTYIDICHHSIMH. HO TOCKOJIBKY 3TOr0 HE MPOM30ILIO, TPU
00cyXaeHur TPoOJeMbl KBATH(PHUKAIIMKN «COMPSHKEHHOTO» YOMICTBA HAa PACIIUPEHHOM
3acelaHUM Kadeapsl YroloBHOTO TMpaBa W KpuMuHonoruu MIY MHOI0O TpemiokeHo
MOJIb30BaThCS MpaBWIAMH KBaTU(UKAIMK CIOKHBIX COCTABHBIX MPECTYIUICHUH, C OJHOU
CTOPOHBI, M COBOKYIIHOCTM IIpeCTyIUleHHMd — ¢ Jpyrod. Kak enmHoe cocTaBHOE
MPECTyIUIEHUE OJKHO KBaJU(PHUIMPOBATh TaKoe JEsSHUE, KOTOPOE MMEET €IMHBIM pOoAOBOM
00BEKT, U CJararolue ero NPecTyrieHus JOJKHBI ObITh IO KATETOPUU TSHKECTH HUXKE ero. B
CBSI3U C 3TUM «COIPSDKEHHBIE» C YOMICTBOM TEPPOPUCTUYECKUN aKT, OaHIUTH3M, pa30oii,
MOXUILIEHUE YeJIOBeKa W APYTrHe NesHus, mpeaycMoTpeHHbie B 4.2 cT. 105 VK, odonorche
Keanu@uyuposamuvcsi NoO COBOKYNHOCMU. APTyMEHT: CcOOJIOJeHHe NpUHLHMIA 3ampera
JBOMHON OTBETCTBEHHOCTH 3a OJHO M TO XK€ MpecTyIuieHue (non bis in idem, u. 2 c1. 6 YK,
4.1 cr. 50 Koncrutyuun P®). B mnonHoOlf Mepe Takas pEeKOMEHAALUs O COBOKYIHOCTHU
npecTyIieHnid o0ocHoBaHa B moctanoiienuu [lnenyma Bepxosaoro Cyna P® «O cynebHoit

paKTHKe [0 xenaM o6 yGuiictse (cr. 105 YK PD)» ot 27 smBapst 1999 r. Ne 1°%

, XOTsI OHa
nenaigach 1o u3Menenus 4. 1 ct. 17 YK.

B mnocranoBnenun Ne 29 Ilnenyma BepxoHoro Cyna P ot 27 nexabps 2002 r. «O
CylIeOHOM TpakTHKE MO JelaM O Kpaxe, rpabexe U pa3doe» Takke MPAaBHIBHO CKa3aHO:
«Ecmm o BO BpeMst pa30OMHOTrO HamaJCHHUS COBEpIIAaeT yOWNCTBO TOTEPIIECBINETO,
COJICSTHHOE UM cliefyeT KBamupuuupoBath 1o 1. “3” 4. 2 c1. 105 YK P®, a taxxke mo m. “B”
4.3 cT. 162 YK PO».

®enepanbubie 3akoHBI OT 8 nekadbps 2003 r. u ot 21 utonsg 2004 r. mocTaBUiIM HAyKy H
MPAKTHUKY B CBOETO POJIa «COCTOSIHUE KpaiHeld HEOOXOIUMOCTHY: HE MPUMEHATH 4. 1 ¢T. 17 B
HOBOHM pepakuuu, KBanuduiupoBath yowmiicTBo mo 4.2 cT. 105 YK mo coBokymHOCTH C
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(COIPSZKCHHBIMWY  TAXKKUMHU U 0c000 TSHKKHMH MPECTYINICHUAMHA BCCHpCHC,HCHTHLIﬁ

Cllydail HETaTUBHBIX PE3yJIbTaTOB 3aKOHOATEIbHBIX OLIHOOK.

I/ITaK, MOJXHO CA€iaTh BbIBO/JbI:

1. IlpaBuia kBanu(UKANU COCTABHBIX MPECTYIUICHUH CBOMISATCS K OCHOBHOW TpoOieme

pa3sMeKeBaHUs €UHBIX COCTaBHBIX NPECTYIUICHUM U COBOKYITHOCTH IPECTYIJICHUM;

337 Cyne6Hast mpaKTHKA 1O yroMOBHBIM Aeam. M., 2005. C. 136-138.

338 Cwm. nompobree: Bopsenxos I'.H. Kannpukauus NpecTymIeHHil IPOTHB KU3HH U 310poBbi. M., 2005.



2. CocraBHBIC TpPEeCTyIUICHHS ClIaraloTcs M3 JBYX WM 0ojee  YMBIIUICHHBIX
NPECTYIUIEHUH, B3aMMOCBS3aHHBIX M OJHOPOJHBIX, MOCATAIOIIMX HA EIWHBIA CIO0XKHO-
COCTaBHOM 00BEKT (Hampumep, OOIIeCTBEHHass 0e30MacHOCTh). Bxopsmue B cocTaBHOE
IPECTYyIUIEHUE [JEeSHUS BCErJAa MEHbIIEH KaTeropuuM ONAcHOCTH, 4YEM COCTAaBHOE
npectymuienne. COBOKYMHOCTh BXOJSIIMX B COCTABHOE MPECTYIJICHHE ACSIHUM U CaMOro
COCTaBHOT'O IIPECTYIICHUS UCKIIFOYAETCS;

3. MeHee TsHKKUE MO KaTeropyuu NPeCTYIIEHUs TOTAa TOJNIbKO BBICTYNAIOT KOMIIOHEHTaMU
COCTAaBHOTO JCSIHHsSI, €CITM OHM HANpPAaBIIEHBI HA €IUHBIH OOBEKT U OJHOPOAHBI C JAPYTUMHU
NPECTYIUICHUSIMU-KOMIIOHEHTaM:. Ecnmu wieH OaHIbl WM TEPPOPUCTHUECKOW TPYIIIIBI
VKJIOHAETCS OT CJIyXObl B apMHHM, TO BBHIY pazauuus OOBEKTOB — OOIEeCTBEHHAs
0e30MacHOCTh W HMHTEpPEChl CIyXkObl B apMHH, 3a JTO TPECTYIJIECHHE OH HeceT
OTBETCTBEHHOCTh KaK 3a peajbHYI0 COBOKYITHOCTh OaHIUTH3MAa U YKIOHEHHS OT CIy>KOBI B
apMuu;

4. I3MeHeHus1 B MHCTUTYTE COBOKYITHOCTH IIpecTyIieHni (enepaababiMu 3akoHamu 2003
u 2004 rr. He yHopsSAOYMIN KBaTU(PUKAIUIO YOUNCTB, COMPSIKEHHBIX C APYTUMHU TSHKKUMH U
0Cc000 TSHKKUMHU TPECTYTIIICHUSME, a BHECIH e1lle OOJbInyto myTaHully. [IpaBuibpHO, XOTS U B
oTcTyIuleHue oT HoBauui B cT. 17 YK, noctynatoT Te npaBOIpUMEHUTENH U CYJbl, KOTOPbHIE
OTKa3bIBAIOTCS OT MPU3HAKA «COMPSHKEHHOCTH» B 4. 2 cT. 105 u kxBanmuduiupyrot youiicTBa u
MIEPEUHCIICHHBIE B I «B», «3» MU «K» IMPECTYIUICHHUs IO COBOKYIIHOCTH, PYKOBOJCTBYSICh
nocranosieHusAMHu [Inenyma BC PO;

5. Ilpu nanpHeiimem coBepiieHcTBOBaHUU YK P® 000CHOBaHO COKpalieHue KOJIUYeCTBa
CJIOXKHBIX COCTAaBHBIX NPECTYIUIEHUH C MEpeXoJOM Ha KOHCTPYKUMHU E€IUHBIX IPOCTHIX
COCTaBOB M KBaquUKALMKW HX [0 MpaBHIaM COBOKYIHOCTH MpecTyIuieHuid. Tak,
3aKOHOJATENb MOCTYNUJI C TAKUM BHUIOM MHOXXECTBEHHOCTH, KaK HEOJHOKpaTHOCTh. OH
uckmounmsn  u3 YK HEOJHOKPaTHOCTh, NPEIJIOKUB KBATH(DHUKAIMIO MO  JMH30]aM
COBEPIICHHBIX MPECTYIUICHUNA KaK €IMHBIX U TMPEAYCMOTPEHHBIX PA3HBIMU CTAThSIMU U HUX
YacTsAMHU IO IpaBUiaM COBOKYITHOCTH JesHHUM. Takne 3aKOHOJATENbHBIE PELICHUS B IEJIOM
CIIOCOOCTBYIOT COKpAIIEHUIO KBaTU(PUKAMOHHBIX OIMMOOK. OgHaKo, HAa MOW B3I,
CIEIHMAbHYI0 HEOJHOKPATHOCTh M CYAMMOCTh KaK KPUMHHOJIOTHYECKH OOOCHOBAHHBIE

NpU3HAKU TPECTYIIEHUH NpaBUibHEE ObLTO Obl COXPAHUTD.

C. 68-72.



§ 2. KBanuduxkanus cjI0KHBIX NPECTYIJICHHH, COBePIIAeMbIX OCPEACTBOM JAPYIHX

npecTynjieHuii-cnocooos

VYronosubl kogekc P® mpenycmaTpuBacT MOBOJIBHO 3HAYUTEIBHOE YHUCIIO CIIOKHBIX
IPECTYIUIEHUH, KOTOPBIE COBEPILIAIOTCS MIOCPEACTBOM IPYTHX MPECTYIIEHUH-cr1oco00B. OHH,
pa3symMmeercs, 6cez0a Hudice No Kame20puu, 4em OCHOG8Hble npecmynienus. Haumbonee
pacrpoCTpaHEeHbl TPU BUAA MPECTYMICHUNH-CIIOCOO0B: HACUIINE, HCIIOJIb30BaHUE CIYXKEOHBIX
MIOJIHOMOYMM U UCIIOJIb30BAaHUE TOUI0KHOIO JJOKYMEHTA.

B.H. KyapsiBlieB mnpaBuiIbHO NHILIET, 4YTO, €CIU CIOCO0 COBEPLICHUS NPECTYIIICHUS
IIPEyCMOTPEH B Ka4e€CTBE CaMOCTOSTENIBHO NPECTYIUICHUS, OHO HE BMEHSICTCS OTACIBHO OT
OCHOBHOTO IMpecTymjieHus. Takasd KBaJU(HKalMs CBS3bIBAETCS UM C  IPABUIOM
KBaJM(PHUKAIUK MO0 KOHKYpEHIMH o0mero u yactu. [Ipu kBanugukanuy BCTalOT BOMPOCHI O
pa3MeXeBaHUU €JMHOIO CJI0KHOTO MPECTYIUIEHUSI U €JUHOTO MPOCTOrO JESHUS, IBUBIIETOCS
CHOCOOOM €ro COBEpIIEHUS, €AMHOTO CII0XKHOTO IPECTYMJIEHHUsS M COBOKYIHOCTH €ro ¢
IPECTYIUICHUAMU-CIIOCO0aMU.

Hacunue xax cnoco6 coBeplIeHMs NMPECTYIUIEHUH, MOCATAIOIIMX Ha 310POBbE, MOJIOBYIO
HETIPUKOCHOBEHHOCTD, OOIIECTBEHHYIO 0€301MacHOCTh, XUIIeHus, popmynupyercs B YK mo-
pasHOoMy. B cBs3u ¢ 3TUM TpeOyeTcs NpaBONPUMEHUTENILHOE U CyleOHOE TOJKOBaHME IS
OIpEIENIeHUs €TI0 OIMACHOCTH. 3aKOHOJATeNb He MeHee ueM B 35 craThax YK ymorpe6nser
CJIETYIOIINE CIIOBECHBIE 00OPOTHI: «C MPUMEHEHHEeM Hacuius» (4. 2 ¢T. 302 — moHyXIeHue
K Jlaye MOKa3aHWW C NMPHUMEHEHUEM HACWIMs); «C MPUMEHEHHUEM HAcCWINs WK yrpo30il ero
npumeHeHus» (cT. 149 — BOCHpENATCTBOBaHWE TMPOBEJACHUIO COOpaHWs, MUTHHTA,
JIEeMOHCTpAIMH, ECTBUS, MUKETUPOBAHUS UM YYaCTHIO B HUX); «C MPUMEHEHHEM HaCHJIMs,
HE OIACHOTO JJIsl KHM3HH WJIN 3/0pOBBs, JUOO C Yrpo30il MPUMEHEHHUS TAKOTO HACHIIUS
(ct. 161 — rpabex); «c MpUMEHEHUEM HACWIIHS, ONACHOTO JIJISl KU3HU WJIU 3[I0OPOBBS, JTHOO C
yTpo30ii MpUMEHEHUS Takoro Hacwius» (4. 1 ct. 162 — paz6oii).

HauOonpmryto  ClHOXKHOCTH  JUIsl  KBaIM(UKALMU ~ HPEACTABISET  TOJKOBAaHHUE
HEKOHKPETU3HPOBAHHOTO Hacwiins. OXBaThIBAeT JIM OHO TOJIBKO (PU3MYECKOEe HACUINE JIU00 U
yrposy ero mnpumeHeHuss? B mopasmstomiem OonpmmHcTBe crateil YK usmnueckoe u
ncuxudeckoe Hacwine (yrpos3a) GopMyIupyroTcs pa3aesibHO. BMecTe ¢ TeM coiepkaTeabHO
HAaCWINE B TEOPUM M HAYYHO-IPAKTHUYECKUX KOMMEHTAPHUAX IPUHATO IOHMMAThb M Kak
¢usuueckoe, M Kak Icuxuueckoe Hacuiaue. M 3To pe3onHo. llenp Hacuiaus CIOMHTH
COIIPOTHUBIICHHUE MMOTEPIIEBIIETO U BHIIOJIHUTH TPeOOBaHUS BUHOBHUKA. Kak mpaBumiio, cHavana

MPUMCHAIOT IMICUXHUYCCKOC BOSI{GI\/JICTBI/IC Ha XCPTBY. W eciau ero oxa3spIBacTCs JO0CTAaTOYHBIM

339 Cwm. moapobuee: Illapanos P.J]. ®usmueckoe Hacuiue B yronosHoM mpase. CIT6., 2001. C. 274-296.



JUI  JTOCTM)KEHHUSI TIPECTYIMHOM I — TMepeadyd HMYIIEeCTBa IPH BBIMOTATEILCTBE,
COMPOTHUBIICHUSI KEPTBbI MPH H3HACHUIIOBAHWHU IIOAABIIEHO, MEPEXOIUTh K (PU3NUECKOMY
HACWINIO CyOBEKTy JesHUS OOJIBIIETO CMBICIA HET. B CBs3M ¢ 3TUM, Kak MpeCcTaBiseTCs,
eciu B Kozekce ynorpeOieH o0muii TEpMUH «HACHUIIME», TO HAJ0 TOJKOBATh €ro B (hopme u
¢U3NIeCKOro, M TCHUXHUYECKOTO. XOTS, KOHEYHO, JUIsI HUCKIIOUEHHs] HEOJHO3HAYHOCTH
TEPMUHOJIOTHH, HEN30EKHO MOPOKIAIONIEeH KBATU(PUKAIIMOHHBIE OIIMOKH, MTpaBUIbHEE OBLIO
ObI (hOPMYIIUPOBATH «C HACUIIUEM HITU YTPO30H €r0 MPUMEHEHHSI.

HexonkpeTtusupoBaHHoe (U3NUECKOE HACHIUE TpeOyeT I MPaBHIbHONW KBaJIM(UKAIIUH
NPECTYIUICHHUS YSICHEHHUSI CTETICHH ero omacHocTH. OHa BapbHPYeT Kak HACHIIME, HE OIacHOE
JUISL AKU3HU U 3JI0POBBS, T.€. JIETKOE TEJIECHOE MOBPEKICHHE, HE TOBJEKIIee paccTpoiicTBa
3I0pOBbs, HE BBI3BABIlIEE KPATKOBPEMEHHOI'O PACCTPOICTBA 30POBBS WM HE3HAUUTEIHHOU
CTOWKOW yTpaThl o0miei TpynocnocoOHoctu (4.1 cr. 115 — yMblmeHHOe NpUYUHEHUE
JIETKOTO Bpe/a 3I0POBbI0), TOOOH, ncTs3anus. Hacumue, omacHoe 1ist )KU3HU U 30POBBS, 3TO
YMBILIUIEHHOE MPUYUHEHHE JIETKUX TEJIECHBIX IMOBPEKICHUH, BBI3BABUIMX KPAaTKOCPOUHOE
pPaccTpoiCTBO 3I0POBBS WIIM HE3HAUYUTENIBHYIO CTOMKYIO YyTpary oOIIei TpyI1ocmocoOHOCTH,
YMBIIIJICHHOE MPUYMHEHUE BpPEAa 3[0POBBIO CPEIHEH TSKECTH, YMBIIUIEHHOE NMPUYMHEHHUE
TSDKKOTO BpeJa 3/I0pPOBBIO M COOTBETCTBYIOIIAsl 3TUM BHJAaM HACWIHSA yrpo3a MPUUIUHEHHS
BpEe/ia, OMACHOTO JJIS )KU3HH U 3/10POBBS.

Hacunue B BHIE yMBINIJICHHOTO TPUYMHEHUS TSOKKOro Bpena 3a0poBbio (cT. 111 YK)
OTHOCHUTCSI K TPEThEeW KaTerOpuu TSHKKUX MPECTyINIeHHH. B CBsSI3U ¢ 3TUM OHO HE MOKET
BBITOJIHATH POJIb MPECTYIUICHUS-CIIOCO0a B OTHOIIEHUM NPECTYIUICHUH NepBOW, BTOPOU U
TpeTbeil Kkareropuu. KsammdwuimpoBanHeile U 0c000 KBaTH(DUIIMPOBAHHBIE COCTABBI
YMBILUIEHHOTO MPUYMHEHHS TSXKKOTO Bpe/ia 3/I0pPOBBI0 OTHOCATCSA K YETBEPTOHM KaTeropuu
0c000 TSHKKUX MPECTYIUICHUH, W MOITOMY HCKIIOYAeTCsl UX POJIb MPECTYIIEHUH-Coco00B
BOOOIIE Kakux Obl To HH ObuIO mpectymieHuid. Hanmpumep, pa300if ¢ MpoOCTBIM COCTaBOM
OXBaTHIBACT (PM3NYECKOE HACHIIME B BHUJIE NMPUUYMHEHHS JIETKOTO M CPEAHEH TSHKECTH Bpeaa
310poBbIo. [lcuxuyeckoe ke Hacuire MOKET OBbITh YIp030il HaCHIIMEM, OMACHBIM ISl KU3HU
U 370poBbs. Ecnu Hacumme mMpu COBEPIICHUH pPa300s COMPOBOXKAAIOCH MPUUMHEHUEM
TSOKKOTO Bpella 30POBBIO, TO OHO HE crmoco0 pa30dos, a pa30oifHOe NMPUYNHEHHE TSKKOTO
Bpe/a 370pPOBBI0 MOTEPIEBINEro, KBaaupuupyemoe 1. «B» 4. 4 cr. 162 VK. Eciim 061 3TOT
0c000 KBATM(PHUITUPOBAHHBIA BHUA pa3d0s HE TMpeaycMaTpHBAICSI B OTOM HOpME, TO
KBaTM(UKALHUS OCYIIECTBISIACH ObI IO COBOKYITHOCTH pa300si U yMBIIUIEHHOTO MTPUYUHEHUS
TSDKKOTO BpeJia 3A0pOBBI0 (4To ObUTO ObI OoJiee mpaBHIbHBIM). B HbIHEIIHEH pegakimu 4. 1
cT. 162 VK Tpebyer OrpaHHYMTEIIBHOTO TOJKOBAaHUS Crioco0a pa3dos B BUIC MPUMEHEHUS

HACHJIHS, OITACHOTO I >KM3HHU. Takoe HacHime B JEHMCTBUTEIHLHOCTH coriiacHo cT. 111 YK



ABJIIETCS TMPUYMHEHUEM TSKKOTO BpeAa 370poBbl0. [IpuunmHeHue xe TSHKKOro Bpena
3I0POBBI0 — TIPH3HAK 0C000 KBAIH(PHUIIMPOBAHHOTO cOCTaBa pa3dost mo 4.4 cr. 162.
Co3naHHas 3aKOHOAATENEM KOJUIM3MS Mexay 4.1 u 4 ct. 162 TpeGyeT orpaHMYUTENBHOIO
TOJIKOBaHUS (PU3NYECKOT0 HACWIMS B IPOCTOM COCTaBE TOJBKO KaK OMACHOTO IS 3J0POBbS, a
He Xu3HU. Ele oIuH mpuMep 3aKOHOAATENbHOI'O Orpexa, KOTOPBIM HampsAMyl BEIET K
PaBONMPUMEHUTEIbHBIM  OIIMOKAaM U elle pa3 MOATBEpPKIaeT O00OCHOBAHHOCTh
coBepiieHCTBOBaHUA YK B CTOpOHY «pa3syKpyHmHEHHs» CIOXKHBIX COCTaBOB Ha MPOCTHIE U
KBaJM(PHUKAIUU UX TIO COBOKYITHOCTH.

Takoe npecmynnenue-cnocod Kax UCHONL308AHUE CIYHCEOHBIX NOTHOMOYUL VIMEET
0oJIbIIIOe 3HAYCHHE IS MPEAyNpPEKIeHUs KOoppynuud. B cBsa3u ¢ 3tuM umciio HopMm YK ¢
TaKUM TPU3HAKOM, KaK CIOCOO COBEpIICHHs MACSHHUS C WCIOJIb30BAHUEM CITYKEOHBIX
MOJJHOMOYMM HAJIEKUT B JaJbHEHIIEM IIpeleibHO YBeIW4uBaTh. KpuMuHOIOrMueckas
CTaTHCTHKA JOCTATOYHO MOJHO BbICBEUNBAET KOPPYNIIMOI€HHOCTh TAKUX MPECTYTICHUH.

[Ipu >TOM He MMeeT 3Hau€HHUsl JUIsl CTaTyca IMPeCcTYIUIEHUS-CIIoco0a, MCIOIb30BAIU JIU
CBOM TOJIHOMOYHS JIOJDKHOCTHOE JIMIIO, YIPABISAIOMIMNA YaCTHOW OpraHM3alfel, CIryKamiui
rOCyAapCTBEHHOT0, MYHHUIIUTIAIILHOTO JHOO YacTHOro mpeanpusatus. Tak, 4.4 ct. 122 YK
IPO3UT MATHIO TOJAaMU JIMIIEHUS CBOOOJBI CIIyXallleMy, BCIEACTBUE HEHAAJIEKAIIEro
UCIIOJTHEHUSI KOTOPBIM CBOMX NPO(ECCHOHATIbHBIX O00s3aHHOCTEH MPOU30ILIO 3apakKeHUe
npyroro nunia BUY-undeknueii. Takue yrosoBHbIC Jeia, K COXKAICHHUIO, YK€ MOSBHINCH B
OTHOIICHUU COTPYJIHUKOB CTAHIIMNA MO TMEPEelMBAaHUIO KPOBH, M3-32 HEOPEKHOCTH KOTOPBIX
okaszasiach HeBbIsiBJIeHHOM BUY-un(pexkuus B nOHOpPCKOM KpoBH. Pe3ynbrat — 3apaxkeHue
noTpeduTesneit kpoBu. B mpyrom nene ciyxamue CTaHIUUA TMPOSBIIIM MPOPECCHOHAIN3M U
oOHapyxmwm WHOEKIUI0 HUMMyHoneHIMTa B KPOBU JOHOpPA, KOTOPBIA, 3Has O CBOEH
0orne3Hu, MO macmopTy OpaTa chan KpoBb s mepenuBaHus. Ero oObscHeHue o
BBIHY>KJICHHOCTH CBOETO IOCTYIIKA U3-32 OTCYTCTBHUS Y HETO padOThl M MUTAHHUS HE MOBIIUSIIN
Ha OOBMHMTEIBHBIA NMPUTOBOp MO 4. 1 cT. 122 «3aBepomMoe MOCTaBIEHHE JAPYroro Jula B
omnacHOCTh 3apakenuss BUYU-undexnueit». [ npuunHeHUs MpecTymHOTO Bpeaa 3HAYUM HE
hOPMAIIBHEIN CTATYC BMHOBHHKA, a COACPKAHHE €ro MpodecCHOHATBHON AeSTCIbHOCTH .
OTcroa Takoe MNpecTyIieHHe-Coco0 MpaBuwiibHEe (OPMYINPOBaTh, KaK «HCIIOIb30BaHHE
CBOCTO CITy’)KEOHOTO TOJIOXCHUS» WM, TOYHEe, CIIy)KeOHbIX mosHOMOouHni. Hampumep,
yAa4YHO CKOHCTPYHMPOBAHBbI COCTaBbl TOPTOBIM JIIOABMH C HCIHOJB30BAaHUEM CBOETO
ciy’eOHOTO monoxeHus (M. «B» 4.2 cT. 127) unau BOCHPENATCTBOBAHUS OCYIIECTBICHHUIO

U30MpaTeNbHBIX IMpaB WM paboTe M30MpaTEIbHBIX KOMHUCCHH C HCIIOJIB30BAaHHEM CBOETO

30 Cwm. monpoGuee: Bomowcenxun b.B. CiyxeGHble mnpecTymneHns. KoMMeHTapuii 3aKOHOIATENIhCTBA M
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CITY>k€0HOTO TIOJIOKEeHUS (1. «O» 4. 2 cT. 282).

Hcnonb3oBanue caykeOHOTO TOJIOKEHUS (TIOJTHOMOYNI) B cTaThsiX YK, re oHO Ha3BaHO
B JIMCIO3UIIMM HOPM U TE€M CaMbIM MPH3HAHO MPECTYIJICHHUEM-CIIOCOOOM, HE TpedyeT
KBaJM(HUKAIUU [0 COBOKYITHOCTH C COCTaBaMH O JOJDKHOCTHBIX NpEecTyIUIeHUsX. B Tex ke
CllydasiX, KOTJa JaHHBIM CHoco0 COBEpIIEHUS NPECTYIUIEHUS HE IMPEeayCMOTPEH, BCTAeT
BOMPOC O KBATU(UKAIIMU: TI0 COBOKYITHOCTH UJIM KaK €IUHOTO MPECTYIUICHUS, OCII0)KHEHHOTO
npecTyIuieHneM-ciocobom. Takux NpecTymiieHui, KOTOpbIe COBEPIIAIOTCS TMOCPEICTBOM
YHMHOBHUYBHUX 3JI0YTOTPEOICHHA, HEMaJIO.

Korma B crarbe YK Ha3zBan oOmuii CyOBEKT, a IpecTyIuieHHe-criocod He 00o03HaueH,
(aKkTUYEeCKH K€ OHO AJIbTEPHATHUBHO MOXKET COBEpIIATHCA W CHEIHATbHBIM CYOBEKTOM C
UCIIONb30BAHUEM CBOETO CIIy)KEOHOTO TOJOXKEHUs, MOTpeOyeTcsl pelieHre: Halu4ecTBYeT
€IMHBIN CIIOKHBIM COCTaB MM COBOKYNHOCTH mpecTymieHuil. K mpumepy, B cT. 145 YK
IPeIyCMOTPEHA OTBETCTBEHHOCTh 3a HEOOOCHOBAaHHBIM OTKa3 B INpHeMe Ha paboTy win
HEO0OOCHOBAHHOE YBOJbHEHHE OEpEeMEHHOW >KEHIIMHBI WM >KCHIIUHBI, UMEIOLIeH NeTeil B
BO3pacTe 1O TpeX JeT. XOTA CHeHUANbHBI CYOBEKT M MPECTYIUICHHE-CIIOCo0 «C
UCIIOJIb30BAaHUEM CBOETO CIIy’)KEOHOTO IOJIOKEHHs» HE Ha3BaHbl, OHH OYEBUAHBI. TOIBKO
YHHOBHUK MOXET COBEPIIUTHh IEPEUYUCICHHBIC JEHCTBUSA, 3JI0YNMOTPEOIsIsi CBOMUMHU
CIIyKeOHbIMHM TOJHOMOYMSMM WM TpeBblasg ux. lIpecTymieHue OTHOCUTCA K TMepBOi
KaTeropuy HEOOJbIION TSHKECTH. 3JI0YNOTpeOeHne JOKHOCTHBIMHU TMOJHOMOYUsAMHU (4. 1
CT.285) ® TmpeBbIIEHWE JODKHOCTHBIX mMonMHOMounid (4.1 cr.286) oTHOCATCS K
NPECTYIUICHUSIM BTOPOM KaTETOPHUHM CPEIHEH TSKECTH, MO3TOMY OHHU HE MOTYT CIYXHTb
npecTyIuieHueM-crnocodbom aesiHus mo ct. 145 YK. Hanuno uaeanbHast COBOKYNHOCTh ABYX
MpeCTyIUIeHUH 110 cT. 145 u 285 mubo 145 u 286 YK.

AHANOTMYHO KaK COBOKYIHOCTb C  JIOJDKHOCTHBIMH  MPECTYIUICHHSIMH  CJIEyeT
kBanupuKamms 1o cr. 147 (HapymeHue u30MpaTenbHBIX MpaB) U cT. 285 mmbo 286 VK,
HE3aKOHHOE YChIHOBieHUE (cT. 154), pasrnamieHue TalHbl YCBIHOBIICHUS (yAO4YEpEeHHUs)
(ct. 155), HEucnomHeHne 00S3aHHOCTEH 110 BOCIIMTAHUIO HECOBEPIIIEHHOETHETO (CT. 156).

[lepenaun ciay>kalmMMu OpraHOB 00pa30BaHUS M MONEYUTENHCTBA JIETEH Ha YCHIHOBIICHUE
MHOCTPAaHHBIM TpakJaHaM MPHOOpeNH XapakTep IMPECTYIHOro NpeANPHHUMATENbCTBA,
COBEPLIAEMOI0 MPECTYMHBIM COOOIIECTBOM. 32 HEMalble ACHbIU B JI0JUIapax U €BpO JIETH B
YIOPOIIEHHOM HOPSAKE NEPENAIOTCS 3a TPAHUILY YCHIHOBUTENSAM 0€3 JJOJKHOTrO 00Ce10BaHus
MEPCIIeKTUB colepkanus aeteld. B pesynbrare yceiHoBuTenssMu u3 CIIIA cosepiieHo 3a Tpu
roga 14 ybuiictB poccuiickux pneteil. CTaBlie W3BECTHBIMH BHHOBHBIE OCYXJICHBI B
AMepuKe BIUIOTH 710 35 JIeT TIopeMHOro 3akiatoueHus. B Poccun ke cityxaiue, BUHOBHBIE B

HE3aKOHHOM YCHIHOBJIEHMM M TI0O COBOKYMHOCTH B 3JIOYNOTPEOJICHUU CIyKEOHBIMU



nojJHOMOYMsIMH  (cT. 285) u momyudeHuu B3ATOK (cT. 280), OCYXJOAlOTCA €IUHUYHO.
['py0Geiiee O0e33akoHME B IPAKTUKE YCHIHOBICHHSI 00Ccykaanock B ['ocmyme PD. Crarpio 154
HAJ0 W3MEHUTh, NPEIYCMOTPEB B HEW KBATHM(PHUIMPOBAHHBIA COCTaB C CyOBEKTOM
CIIy’>KalllUMU U CO 3JI0yNOTpeOJIeHHEM CITyKeOHBIMU MOJTHOMOYHUSMH WM MX HPEBBIIICHUEM
KaK CIIoco0aMy COBEPIIECHUS JaHHOTO MPECTYIUICHUS C CaHKIUeH He MeHee cemu Jjet. [Ipu
TaKOW KOHCTPYKIIMU HE MOTpedyeTcs KBaaM(HUKAIMK MO COBOKYMHOCTH CT. 154 co cT. 285,
286 YK.

B orHomeHnu KBamuUKAMM 1001024 OOKYMEHmMO8 Kak Crocoda COBEpILCHHS
3HAUUTENIBHOTO 4YMCJa MPECTYIUIEHUH, Tpexae BCEro CIyKEOHbIX, XHUIIEHUH U
NpeIPUHUMATEIbCKUX, MHEHUS B MyONHMKaMsIX pazaenuiauch. OAHU aBTOPbI UCKITIOYAIOT
COBOKYITHOCTb IOJJIOTa JOKYMEHTOB C MPECTYIUICHUSMH, CIOCOOOM COBEPIICHHS KOTOPBIX OH
SIBWICA, IPYT'He TaKyl0 COBOKYIHOCTh npu3HawoT. Tak, B.H. Kynpssues cuuraer, yto nomior
BCET/Ia JIOJDKCH KBATM(HUIIMPOBATHCS KaK CAMOCTOSATEIBHOE MPECTYTUICHHE 10 COBOKYITHOCTH,
JUISL COBEPIIEHMsT KOTOPOTO OH MPOM3BOXHMTCS . Ilomaraio, 9To B MOIOTE IOKyMEHTOB
HQJICKUT PazuyaTh MOAJIOT Kak (U3MUECKYI0 WM HUHTEIUICKTYalbHYIO MOIACNIKY |
MCIIOJIb30BAHUE TOJUIOKHBIX JOKYMEHTOB ISl COBEPIICHMS TE€X WJIM HMHBIX MPECTYIUICHUH.
Cama noanienka 10KyMeHTOB (4. 1 ¢t. 327), mpou3BOAMIIACE JIX OHA JIJIsi COBEPIICHHS KaKOTO-
an00 TMpeCcTyIUIeHHUs JIMOO C IIeNIbI0 CKPBITh YK€ COBEPIICHHOE MPECTYIUIEHHWE, HE MOXKET
OBITh MpECTyIUIEHHEM-CIIOcOOOM. Mcronb3oBaHue kK€ 3aBEJOMO IOAJIOKHOTO JOKYMEHTa
MPEICTABISCT CO0OIT KaK pa3 TUIIMYHOE PECTYICHHE-CIIOCO0" .

Orcroga caM MOAJIOT JOKYMEHTOB, HE3aBUCHUMO OT €ro JalbHEMILIEro HCIOJIb30BaHUS,
o0Opa3yeT peajbHYI0 COBOKYNHOCTb C HPECTYIUIEHUEM, Ui KOTOPOTO OH COBEpLIAJICS.
Hcnonp3oBaHue MojaeabIBaTeIeM UIN IPYTHM JHUIIOM MOJUI0KHOTO JOKyMEHTa He 00pa3yer
CaMOCTOSITENILHOTO COCTaBa, MO0 BBICTYIMAET MPECTYIICHUEM-CIIOCOOOM COOTBETCTBYIOIIETO
IPECTYIUIEHUS, SBISETCSI KOMIIOHEHTOM €IUHOIO CJIOKHOTO MpEecTyIIeHus. B cBsA3u ¢ 3Tum
KBaJTHM(PHUIUPYIOTCS MPECTYIUICHHUS, COBEPIICHHBIE TTOCPEICTBOM HCIOIB30BAHUS MOIIOKHBIX
JIOKYMEHTOB, KaK €IWHbIC NPECTYIUIEHHS, a HE IO COBOKyHmHOCTH C 4.3 cT.327 VK.
Hampumep, momennnueckoe xumieHue (cT. 159) MoxkeT coBepiiaThCcs MyTeM oOMaHa B BHJIE
UCTIONIb30BAaHUS  TMOMAJIOKHOTO  JIOKYMEHTa, TJ€  MPecTyINICHHe-CIIOCO0  BBICTYIAeT
KOMIIOHEHTOM €JIMHOTO MPECTYIIICHHUSL.

Cry>xeOHnbIit moayior 1o cT. 292 YK He oXBaThIBaeT €ro UCIOIb30BaHHUS, IIOATOMY CaMo IO

cebe HCIIOJIb30BaHUE ClIyXallluM  MOJIOKHOI'O  JJOKYMCHTA HC 06pa3yeT coCTaBa
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npecTymieHus mno ct.292. Ho oHO sBisieTcss cnenuaibHBIM COCTaBOM IO OTHOIIEHUIO K
o0ieMy COCTaBy HCIOJIb30BaHUS MOMAJIOKHOTO J0oKyMeHTa. OTcioja HUCHOJIb30BaHUE
CIIyeOHOTO TOAJIOKHOTO JTOKyMEHTa APYTUM CIIYKAIllUM HAJJICKUT KBATH(PHUIMPOBATH IO
4. 2 cr. 327 YK. Cny>keOHBII MOAJIOT, KaK U HECIy>KeOHBIH, MPEeAIeCTBYET MPECTYIUICHHIO,
JUISL COBEPIUICHUSI KOTOPOTO OH TPOU3BOJMTCS, W IOITOMY KBATU(PHIUPYETCS 1O MpaBUIIaM
peasibHON CcOBOKyIMHOCTH. lcmonb3oBanue cCiy>)ke0HOro MOAJIOra CaMHUM H3TOTOBUTEIEM
JOJDKHO  KBATU(UIIMPOBATECS KaK CIY>KEOHBIM MOIOr MO peajlbHOH COBOKYITHOCTH C
NPECTYIUIEHHEM (WIN MOKYIIEHUEM Ha HETO), JUIl COBEPLUEHMS KOTOPOIO OH IPOM3BOIMIICA.
Hcnonp3oBanne ke CIy)eOHOTO MOJUIora HE €ro WCIOJHUTENEM B KayeCTBE MPECTYIUICHHUS-
crioco0a COOTBETCTBYIOLIETO TMPECTYIUICHUsI HE Y4yacTByeT B €ro KBaJu(UKaHUU Kak
COBOKYITHOE JIeSTHUE.

B ycnoBusix prIHOYHON SKOHOMHUKHU U WHTEHCU(UKAIIUH JOTOBOPHBIX OTHOIICHUH BO BCEX
cepax KU3HEACITETbHOCTU IpaxaaH Poccuu M MHOCTPAHHBIX JIHUI] YBEJIUYEHAa OMACHOCTh
MOJJIOTOB  JIOKYMEHTOB. OTHOIIEHUS JTOKyMEHTOOOpa3oBaHMsI BCE Yallle CTaHOBSTCS
NpeIMEeTOM H3y4YeHUs B yTOJOBHOM mpaBe. [Ipu 3ToM oka3biBaeTcs, 4TO KBalH(pUKAIISL
MI0JUIOTOB, HAIlPUMEp, B CUCTEME BBICHIETO 00pa30BaHMs, PEIIACTCS MPABONPUMEHUTENISIMU U
komMmeHTaTopamu YK mo-pasHomy. CdopMHpOBaH CBOETO poOJa «IOJJIOKHBIA OH3HECY,
KOTOPBIN OTKpbITO Aaxke B CMMU peknamMupyeT CBOM YCIyTH ¢ YKa3aHHEM MX CTOMMOCTH IS
HAIMCaHMs KypPCOBBIX M JUIUIOMHBIX paboT, KAaHIUAATCKUX U JOKTOPCKUX AUCCEPTALMM, IS
noctyruieHuss B By3. OO0 5TOM Bce yalle MUIIYT B Ta3eTrax, a XYpPHAIHCThI MPOBOJIST
OKCIEPUMEHT «AOUTYpUEHT» IO cladye BCTYNMHUTEIBbHBIX 3K3aMEHOB 3a JApyrux jui. Ilpu
3aJIepKaHUN CYOBEKTOB «BY30BCKOTO ITOJAJIOTa» MX OTITYCKAlOT ¢ MUpoM. IIpunoMuHaro, kak
KOI'Z1a-TO JIaBHO B COBETCKOM Cy/I€ Mbl BBIHECIM OOBHMHUTENBbHBII MPUrOBOpP Ha JBa rojaa
JMIIEHUsI CBOOOIBI 32 TO, YTO MOACYAMMBIN MJIATHO CAAaBall 9K3aMEHBI 3a Apyroe auio. Heine
B JIMOEpabHO-IEMOKPATHYECKYIO0 TI0OpYy BCE OKa3aloCch J03BOJICHHBIM: TIpoOJaBaTh B
nepexojax METpPO AWIUIOMBI O BBICIIEM OOpa30BaHWM, TPYIOBBIC KHIDKKH, TIpaBa Ha
BOXKJIEHUE TpaHcropTa U T.4. HopMbl 0 mojiore JOKyMEHTOB, UX HCIIOIb30BaHUH, a TAKKE O
HE3aKOHHOM MpeNpPUHIMATETbCTBE HE MPUMEHSIOTCS. Hanwuio rpyoas
NpaBONPUMEHUTENbHAS KBanu(pukanuonHas omubka Ne 1 — nekBanmupukanus no YK
MaCCOBBIX TPECTYIUICHUH BBHUIY OO HenpodeccrHoHan3Ma pabOTHUKOB MHJIUIINH, JINOO TIO
MPUYUHE 2JIEMEHTAPHOM JIEHOCTH — HEKEJIaHHsI BHIIIOJIHATH CBOM 00S13aHHOCTH.

KBanuukanronHsie BOMPOCH HHOTJA BCTAIOT MPHU OICHKE MPECTYIUICHU, COBEPIIAEMBIX
NPECTYIUICHHEM-CIIOCOO0M B BHJIE HE3aKOHHOTO 000poTa opyxus. VX CyTh B NOHUMaHHUU
opyxusi — J000e WM TOJBKO 3ampenieHHoe K 00opoTy corjacHo cT.222 VYK, Te.

OTHECTPCIIBHOTO  OpPYXKHUA, 3a HUCKIHYCHUCM TJIaJKOCTBOJBHOI'0, TIa30BOIr'o OpYKH:,



XOJIOAHOTO OPYXKHs, B TOM 4Hcie MeTtaTenbHoro. O0pes, CAeTaHHbIi 13 OXOTHUYBETO PYXKbS,
TOJKE 3aMpEIEHHOE OTHECTPEIBHOE OPYXKHE.

Crnoco0 npecTymiieHus B BUE IPUMEHEHUS OPYXKHUsI TEPMUHOIOTUYECKH 0003HAYAETCS «C
IPUMEHEHUEM OPYXKHUS WM IPEIMETOB, UCHOJIb3YEMBIX B KAa4eCTBE OPYKUS» (I «I» Y. 2
cT. 126 — moxwuileHue yenoBeka, 4. 2 cr. 162 — pa36oi, 4. 1 cr. 213 — XynurascTso u 4. 1
cT. 209 — BOOPY)KEHHOCTh B OaHmuTHU3ME). DTa (POPMYyIHpPOBKA HE CBS3bIBACT JACSHUS C
OpYy’>KHeM, 3alpelieHHbIM K 000poTy. OHO MOXeT ObITh JI00BIM, TeM 0ojee uTo
albTEPHATUBHO K HEMY Ha3BaHbl «IIPEAMETHI, MCIIOJIb3YEMbIE B KadecTBE Opyxkus». Urto
KacaeTcsi MpU3HaKa BOOPYKEHHOCTH B OaHAE M BOOPYKEHHBIX (POPMUPOBAHUAX C YUETOM
OTHECEHHUS] ATUX MPECTYIUICHUHA K YETBEPTOM KaTEropuu 0cob0 TsoKKoro (OaHIUTH3M) U
TSOKKOTO (OpraHu3anusi BOOPYKEHHOTO (OpMHUpPOBaHMs), TO B HUX HMMEETCS B BHIY
3alpelIeHHOE OTHECTPENIbHOE OpYy>KHe U B3pbIBUaThie BemecTBa (4. 1 cr. 222 VK). OHu cyTth
NPECTYIUICHUA-CIIOCOOBI COBEPIICHUS OAaHIUTCKUX HAMaJeHW W CO3JaHHS BOOPYKEHHBIX
(opMHpOBaHUI U MOTOMY OOpPa3yOT €AMHOE CIIOKHOE MPECTYIUIEHHE, & HE COBOKYIHOCTb.
[Tpesunnym BC P® orMeHun npuroBop B OTHOLIEHUH OCYXIeHHBIX 10 cT. 209 VK, a neno
NPOM3BOJICTBOM MPEKpaTHJ U3-32 HEIOKa3aHHOCTH CYy/A0M, Kakoe Opykue Obulo Ha
BOOPYKCHHUU OaH/bI, COOTBETCTBYET JH OHO TpeOOBaHUAM, H3NOXKeHHBIM B D3 «O0
opyxum»

Jpyrue npectymieHus, I1e 3aKOHOAaTellb IPeAyCMOTpPEN B KaUueCTBE KBATU(PHULIUPYIOLIETO
NpU3HAKa «IPUMEHEHHE OpPYXXKHS WM NPEAMETOB, MCIIOJIB3YEMbIX B KadeCTBE OPYXKUA»,
BCETJa SBISAIOTCS TSHKKHMMH WM 0CO00 TSDKKMMH. 3ampelieHHbI 000pOT OpyKUsi OTHOCUTCS
KO BTOPOM KaTerOpUM MNPECTYIUICHUH CpEIHEH TSKECTH, IO3TOMY OH BBINOJHSET POJb
MPECTYIUICHUSA-CIIOC00a B TMPECTYIUICHUSAX TPEThEH W UYETBEPTOM KaTeropwii, He 00pa3ys
COBOKYITHOCTH C COCTaBOM HE3aKOHHOTo oOopota opyxus (cT.222 YK). B npecrymienusx
e TIepBOM M BTOPOM KaTeropuii OHU, HAPOTHUB, TPEOYIOT KBATU(UKALMHU IO COBOKYITHOCTH.
Hampumep, xynurancrBo, mnpexycmorpeHHoe 4.1 cr.213 VK, oTHocuTcss KO BTOpOH
KaTeropuu aesHuil. [loaTomy, eciin OHO COBEPILIEHO ¢ IPUMEHEHUEM OPYKUs, 3aIPEIIEHHOTO
K 000poTy, KBaTH(pUKaLU CIETYeT 0 COBOKYNMHOCTH 4. 1 ¢T. 213 . 1 ct. 222 VK.

Bce Gonee pacnipocTpaHEeHHBIM CTAHOBHUTCS MPECTYIICHUE-CIIOCO0 B BUJIE MCIIOIB30BAHUS
BBICOKMX TexHojoruii. Ha coBemanuu reHepanbHBIX MPOKYpOpoB, pykoBomuteneit ®Chb u
MHUHHUCTPOB BHYTpeHHUX nen 16 utons 2006 r. 50 ctpaH mupa JTOCTUTHYTa IOTOBOPEHHOCTH
00 obbenuHeHnu ycunmii B 6oppbOe ¢ kubepmnpectynmHocThio. B XXI B. mpecTymHOCTH €
UCIIOJIb30BAHUEM BBICOKMX TEXHOJOIMI BBIABUIAETCS Ha INMEPBBIM IUIAH IO KOJIMYECTBY U

o0beMy ymiepba. OTO TUNHMYHAS «IPECTYNMHOCTh Oe3 rpanuiy». be3 Wurtepmona wu



MEKIyHAPOIHOM FOCTUINH K HEil U MOACTYIIHTHCS HEPEaTbHO .

[Ipectymienns npoTHUB HMH(YOPMALMOHHOW OE30MAaCHOCTH BBIMOJIHAIOT JiBe (GYHKIUH:
CaMOCTOSITENIbHBIX JESHUHM, KBaTU(PUIMPYyEeMBbIX TI0 cTaThsiM III. 28 «lIpectymnenus B chepe
KOMITBIOTEPHOH HH(OpMaIum», 1 crocoO0B COBEpILICHUS APYTUX MpecTymieHuid. Yaie Bcero
KOMITBIOTEPHBIC ~ TPECTYIUICHUS  UCIOJB3YIOTCS  JUIS  COBEPIICHUS]  XHUIICHUH U
BbIMOraTenbcTBa. OMHAKO M3BECTEH ciydail ucnoib3oBanus B CHIA kommbroTepa st
yOuiicTBa MalMeHTa MmyTeM B3JI0Ma caiiTa ¢ Ha3HaueHHeM OOJFHOMY JIEKapCTB.

Kpanuukamnusi KOMIBIOTEPHBIX MPECTYTICHUH BO3MOXKHA U TI0 PEAbHOW COBOKYITHOCTH
M KaK €JUHBIX CJIOKHBIX MPECTYIUICHUH, TJI€ OHU BBIMOJHAIOT POJb CIOCO0A COBEPIICHHS
npecTyruieHus. B myOnukanusx npeniaraioch BHECTH KOMIBIOTEPHbBIE MPECTYIUICHUS-
CrocoObl B KayecTBe KBATH(PHUIMPYIOMINX MPU3HAKOB COCTABOB MpecTyrieHuit. Jlymaercs, B
9TOM HET HEOOXOIMMOCTH, XOTsSI ObI IOTOMY, YTO CJIOXKHO OMPEIECIUTh KPYT MPECTYIUICHUH,
TeM 0oJiee Ha OTNAJECHHYIO MEPCHEKTUBY, IS COBEPIICHUS KOTOPBIX YKE HCIOIB3YETCS U
OyZIeT UCIOJIB30BATHCS KHOCPIIPECTYITHOCTD.

HenpaBoMepHBbIii OCTYIT K KOMIIBIOTEpHOW HH(OpPMAIMK, KOTOPBIH HampaBieH Ha
COBEpIICHUE XWIIEHUH W JPYruxX TMPECTYIUICHUH, HAANSKHUT KBaTU(PUIUPOBATH [0
COBOKYIMHOCTH CT.272 W TIPUTOTOBJICHHS WJIM TIOKYIIEHUS Ha COOTBETCTBYIOIIEE
npectymuienue. [lpuroroBnenne Hakazyemo JIMIIb B OTHOLIEHUHM TSDKKMX U 0CO00 TSKKHUX
npectymienuii. I[lomytHo 3ameuy, uto mno3unus YK VYkpauHbel B Haka3zyeMOCTH
MPUTOTOBJICHHSI M K MPECTYIUICHHUSIM CpeqHel TshkecTu Ooliee BBHIBEpPEHA. XaKepbl, KOTOPhIE
OpPraHU3YIOT TPYNIy BUPTYaJIbHO, HE BUAS APYT APYTa, C LENbI0 XUIEHUNA U BBIMOTaTeIbCTBA
yKe JOJKHBI OTBEUATh 3a IPUTOTOBJICHHE K COBEPIICHUIO COOTBETCTBYIONIUX MPECTYILIICHUH.
[To YK P®, ecnu mpuroroBieHHE K HETSHKKOMY M HE 0CO00 TSHKKOMY MPECTYTUICHHIO,
KBaJM(UKAIMS HACTYMAeT TOJIBKO 32 MPECTYIUICHUS B chepe KOMITbIOTEpHOI HH(OPMALIUH.

KommbpioTepHble MPECTYIJICHUS] MOTYT OKa3aThCS CIIOCOOAMHU  COBEPIIEHHUS TaKHUX
MPECTYIUICHUH, KaK BBIMOTATEIbCTBO, MOPHOrpadusi, BMEIIATEIHCTBO B YACTHYIO >KU3HB,
KJIEBETa, OCKOPOJEHMs, yrpo3a TEPPOPUCTUYECKOTO aKTa, yrpo3a >KH3HH M 3710POBbIO
npecTaBUTeNel BIaCTH U (PU3MUECKUX JIMI, 1 MHOTHX APYrux. Pa3nuyaTh COBOKYMHOCTh U
€IMHOE CIIOKHOE MPECTYIUICHHE CJIEeIyeT MO TOMY, OblIa JM COBOKYIHOCTh pEalbHOH, T.C.
CHayaja COBEpIICHO KOMIIBIOTEPHOE NPECTyIUIEHHWE, a 3aTeM TO IMPECTyIUIEHHEe, pajau
KOTOPOT'O HMCHOJB30BAIINCh BBICOKME TEXHOJOTHH. lneanbHas COBOKYNHOCTh B CIy4asx
MPECTYIUICHUH-CIOCOO0B ~ MPAKTUYECKH  HCKIIOYAeTCs:  HAJHMIO  €IWHOE  CII0KHOE

npectymuienue. Hampumep, 1o ogHOMY U3 YrOJOBHBIX A€l (POCCUHCKHE XaKephbl IPHU3HAHbI

33 BBC P®. 1999. Ne 10. C. 8.

3 Cwm. monpobree: [Jeopeyxuti M.IO. TIpectynnenus B cdepe KOMIbIOTepHO# nHpopMammi. Tam60s, 2005.



OMHUMH W3 Hambosiee KBaTH(DUIIMPOBAHHBIX MO MHPOBBIM MEpKaM) XaKepbl B3JIaMBIBAIH
YyXHe KOMIIBIOTEpHBbIE CHUCTEMbI B OaHKax, B TOM YHCIIE 3a TPAHULEH, U COOOLIAIN, YTO
MOTYT 3a ONpEAEICHHYIO MJaTy 00ecleunTh UX 3almTy. B 1aHHOM ciydae HermpaBOMEpHBIN

JOCTYT K KOMIbIoTepHO# nHpopmarmu (cT. 272 YK) OblT cioco60M BEIMOTaTEILCTBA.

I/ITaK, MOJXHO CACJIaTh BBIBOJBI:

1. IpectrymieHus, BBIIONHAOLME (QYHKIUH CHOCOOOB COBEPIICHHS MPECTYIUICHUS,
SBIISIIOTCSL KOMITOHEHTaMH E€IMHBIX CIIOKHBIX TPECTYIUICHMA U KBaIU(UIUpYIOTCc 0e3
COBOKYITHOCTH C OCHOBHBIM IIPECTYIIJICHUEM;

2. Ilpecrynnenue-ciocod sBJISETCS TAKOBBIM, €CJIM IO TSKECTH HAa KaTErOPHIO HUXKE
OCHOBHOTO TpecTyIuieHus. Eciu paBHo, a Tem Oosiee 0THOCATCS K 00Jiee BBICOKON KaTeropuw,
KBaJM(PHKALNS TPOU3BOIUTCS 10 COBOKYITHOCTH MPECTYTIIICHUM;

3. Ilpu ompeneneHnn NPUHAIICKHOCTH TPECTYIUICHUS K BUAY «IIPECTYIUICHHUS-CIIOC00ay
BaXHO OOpaTHTh BHHUMaHHE Ha €ro 3aKOHOJAATeNbHYI0 (opmynupoBky. Hanpumep,
«HACHUJIUEY, KHACUIIUE, HE ONIACHOE JUISl )KU3HH, 30POBbsI YEJIOBEKA», «HACUIIUE, ONTACHOE IS
YKU3HU U 310POBbS;

4. TlpectynneHus-ciocoObl MOTYT ObITh M HE NMPEAYCMOTPEHBI B KaueCTBE 00s3aTENbHBIX
JJIEMEHTOB COCTABOB IPECTYIUIEHUH, HO IO COICPKAHUIO TAKOBBIMH SIBIISIIOTCA W IOTOMY
BXOISAT B COCTAaB CJIOKHOTO €IMHOTO IpPECTYIJICHUS U HE TpeOyrT KBaJU(pUKALMMU IO
COBOKYITHOCTH. OJTO OTHOCHUTCSI IIPEKIE BCEro K TaKOMY IPU3HAKY, KaK HCIOJIb30BaHUE
CIIy’)KEOHBIX IOJHOMOYMI NpH HAJUYUHU JIBYX YCIOBHH: €IMHCTBO 0O0BEKTa (POJOBOTO H
HEINOCPEACTBEHHOT0) U MPUHAIEKHOCTH K 00JIee HU3KOM KaTeropuu MpecTyIUIEHUH, HeXeln
OCHOBHOE IpecTymieHue. HecooTBeTcTBHE ATUM YCIOBHSM BeAET K KBATU(PHUKALUU
IIPECTYIUIEHUH 110 COBOKYITHOCTH;

5. C ydyeToM cocTosiHus Koppyniuu B Poccun nipu ganbHeiem coBepiieHcTBoBanun YK,
cienysi KPHUMHHOJIOTUYECKOM OOOCHOBAHHOCTH pePopM, HAUIEKUT IMPEAETbHO YacTo
yKa3plBaTb B  KAauyeCTBE KOHCTUTYTMBHOTO MM  KBAJM(UIMPYIOLWIEro  IMpHU3HAKa
«HCTOJIb30BAHNUE CIY)KEOHBIX IOJIHOMOYMI», HMMEHHO IIHPOKO — CIY>KEOHBIX, a He

AOJDKHOCTHBIX MJIN YIIPABJIICHYCCKUX.

§ 3. Kpanmuukauus npecTynieHui ¢ IByMs 0011eCTBEHHO ONMACHBIMHU MOCJIeICTBUSIMHA

U (popMaMH BUHBI

VYronoeueii  komekc  P®  Bxmowaer  cBbuue 40 cocTaBoB  IPECTYIUICHUH,
KBAJTM(HUIMPOBAHHBIX ~ 00jlee  TSHKKUMH — OOILIECTBEHHO  ONMACHBIMH  IOCIEICTBUSMH.

KOHCTPYKIII/DI HUX OJHO3HA4YHA: IECPBOC — MOCICACTBUC OCHOBHOTO COCTaBa, BTOPOC —



IPUYMHHO-CBA3aHHOE C HUM Oo0jiee TSKKOE IOCHEACTBHE;, BHMHA B OTHOILEHUU IEPBOTO
HOCJIEICTBHSI YMBIIIJICHHAs, B OTHOILIEHUU BTOPOTO — HEOCTOPOXKHAS.

Crarbsa 27 YK Ha3blBaeT UX NpeCcTyIUICHUSIMHU C JAByMs (opMaMH BUHBI U Tpejjaraer
KBaJM(HUIMPOBATh B LEJIOM Kak YMBIIUICHHBbIC. B Teopuu yroimoBHOTO MpaBa MPHUHATO
UMEHOBATh TaKWE JESHUS MPECTYIUICHUSIMH, KBATH()UIIUPOBAHHBIMA BTOPBIM 00JI€€ TSHKKHM
nocieacTsueM. KilaccMueckMM HpUMEpOM Takoro €IMHOIO  CJIOXHOIO IPECTYNJICHUS
CUMTAETCs YMBILIUIEHHOE TSKKOE NMPUYMHEHHE Bpena 3/10pOBbI0 YEJIOBEKa, MOBJIEKIIEE IO
HEOCTOPOKHOCTHU ero cMepTh (cT. 111 YK).

BnepBeie HOpma o nBoiHONM BuHe BBedeHa YK 1996r. Ona Obuia u3BeCTHA He
BCTYIIMBIIEMY B CHJIy, 32 MCKJIIOYEHUEM OTIENbHBIX Ii1aB OCOOEHHOW 4acTH, YTOJIOBHOMY
ynoxxenuto 1903 r. ChopmyaupoBana cT. 27 B 1IeJIOM BEpHO, KpoMe mocienHei ¢gpasbl: «B
[IEJIOM TaKoe NPECTYyIUIEHHE MPHU3HAETCS YMBIIUICHHBIMY. Ee 000CHOBaHHO KpHUTHUKOBAI
B.H. Kyz[pﬂBueB345. CwmpbIcn BBEIIEHHUS HOPMBI O JBOMHOW BHHE B TOM, YTOOBI BBIJICIUTH
OCOOEHHOCTH TIPECTYIUIEHUH, COBEPUIEHHBIX U C YMBICIOM M TI0 HEOCTOPOXKHOCTH.
[lpaBunbHee 3Ty ¢pasy HCKIIOYUTh, a BHHY Ha3blBaTh JBOMHON yMBIIUICHHONH U
HEOCTOPOKHOM.

KBanudukanusi yMpIIIUIEHHOTO NPUYMHEHUS TSKKOTO BpEla 370pPOBbIO, MOBJIEKIIETO I10
HEOCTOPOXKHOCTH ~ CMEpPTh  IOTEpIEBIIEro,  TPAJUIMOHHO  4YacTo  CBA3aHa  C
IPaBONPUMEHUTENBHBIMU OoIKOKamMu. OCHOBHbIE M3 HUX: OOBEKTMBHOE BMEHEHHE, KOIJa B
OTHOILLICHUM NMPUYMHEHHUS CMEPTH HE YCTaHOBJEHa BHHA. Pexe, HO MMeeT MecTO BMEHEHHE
CMEPTH NPU OTCYTCTBUM IPUUYMHHOM CBA3M MEXAY TSDKKUM BpEIOM 3JI0POBBIO U
NOCIEAYIOIUM BCJIEACTBUE 3TOr0 JIMIIEHUEM >KM3HM morepnesuiero. Hampumep, korna
JUIIEHUE KU3HU HACTYNMJIO HE BCIEICTBUE NMPUUUHEHHUS TSKKOTO BpeAa 3/0POBbBIO, @ UMEI
MECTO MPOCTON COCTaB HEOCTOPOKHOTO JIUILICHUS KHU3HHU TOTEPIIEBIIETO.

Haubonee cepbe3HOl KBaIM(UKAMOHHONW OMIMOKOHN sBIsSETCS OOBEKTUBHOE BMEHEHHE
CMEPTH WJIM APYTOro TsHKKOTO BpeAa MpH OTCYTCTBUU BUHBL. lIpaBonmpuMeHHTENb B TAKUX
cilydasiXx OrPaHWYMBAETCSl YCTAHOBJICHMEM HPUYMHHOM CBSI3U MEXAY TSKKUM TEIECHBIM
BpEJIOM 37I0POBBIO TMOTEpIEBIIEro U cMepThio. Buna kak Obl mpestomupyetcs. Hapymenue
NPUHIHIA CyOBEKTUBHOTO BMEHEHHS, C(HOPMYITHUPOBAHHOTO B CT. 5 YK («IpUHIMUI BUHBI») B
9TOM cllydae Hapymaercs. BeposTHOCTh OOBCKTUBHOTO OC3BUHOBHOTO BMEHEHUS
COKpAIllaeTCsl, €CIM KOHKPETHO, MOAPOOHO OYyJeT MpoCiekeHa NPUYUHHAS CBSI3b MEXIY
TSOKKMM BPEJIOM 3/I0pOBBIO U HACTyIUIeHWeM cMmepTH. [lig atoro, kak orMedanock B ri. IV
HACTOSILEr0 M3JaHMs, Halo 3a(UKCUPOBATh COJACPKATEIbHYIO OJHOPOJHOCTH NPHUYUHBI U

CJICACTBUsA, T.C. TSXKKOTO BpEaa 3J0pPOBEBIO, KOTOpI:Iﬁ JOJIKCH OBITH OITACHBIM JUIA KU3HHU, U



€ro JeTaJbHbIM HCX0J0M. OJHOXapaKTEpHOCTh (M30MOP(HU3M NPUYUHBI U CJIEACTBUSA)
olpesieNseTcsl He BOOOIe, TUITMYHO, CPETHECTATUCTUYECKH, 3 KOHKPETHO, IPUMEHHUTENBHO K
UHUBUAYAIBHBIM MCUXO(QHU3MUECKUM OCOOCHHOCTSM JaHHOTO IMOTEpHEeBLIEro, yOoiHOCTH
OpYJHs TIOCSATATEeNbCTBA, 0OCTAHOBKM €r0 MPUMEHEHHs, JIOKAI3auus yaapoB u T.1. CMepTh
MPUYHUHSIET BCET1a TOIBKO ONACHbILL 015 HCUSHU HeNlo8eKa 8ped €20 300P08bI0.

Teopuss OTEUYECTBEHHOTO YTOJIOBHOIO IIpaBa YJIENsAeT CEpbEe3HOE BHUMAHUE INpodiieMam
KBaJM(UKALMM  yMBIIIJIEHHOTO TNPUYMHEHHMs BpeAa  3/0pOBbIO,  IOBJEKIIEro IO
HEOCTOPOXKHOCTH cMepTh. TeM He MeHee ommnOku nmpu kBanudukanuu 1o 4. 4 ct. 111 YK Bce
elle pacrpocTpaHeHsl. [IpaBonpuMeHnTeNn He 0COOEHHO YTPYKAAIOT ce0sl T0Ka3aTeILCTBOM
BHHBI B OTHOILICHUU IIPUYMUHEHUSI CMEPTHU, €CIIA MEXAY BPEAOM 30POBBIO M HACTYIUICHUEM
CMEPTHU HET BMEIIATENbCTBA TPETHUX CUJI — MPUPOAHBIX WM JEHCTBUI YEI0BEKa, HAIPUMED,
Py HaJMYUHM TPYOBIX MEAMLIMHCKUX OMIMOOK: XMPYPT OCTaBHJ IMOCTOPOHHUHN IpeIMeT B
IIPOOIIEPUPOBAHHON ITOJIOCTH, HE YIIWII IIOJHOCTBIO PaHy M T.J. ECIIM TSKKUM Bpes 310pOBBIO
OblT OOBEKTMBHO OIACEH JUIsI XU3HM B MOMEHT HaHECCHHMs] W 0€3 XUPYpPrudecKoro
BMEIIIATEeNIbCTBA MAIIMEHT BCE PpaBHO Obl yMep, MeXy AeHCTBUAMM (Oe3aeiicTBUEM) Xupypra,
MEZACECTPBI, KOTOpasi HE MPOBEJa MOCICONEPAMOHHYIO NTPOLENYPY, U T.A., €CTh IPUUNHHASL
CBS3b C JIMILIEHUEM >XU3HU OoibHOro. IlpuumHHAs CBSI3p ycTaHaBIMBAaeTCs KOHKpeTHO. B
KOHKPETHBIX € YCIIOBHMSX MALUEHT OcTajics Obl KUBBIM, HE OyIb MEIUIMHCKOM OIIMOKH.
JUis mpu3HaHUA TSKKOTO Bpela 3/I0pOBbIO MOTEPIEBLIEMY MPUUUHON CMEPTH HEOOXOAUMO
YCTaHOBHUTb, YTO BpEA 3A0POBbIO ObUI OMACHBIM [yl >KU3HM HMMEHHO B MOMEHT €ro
COBEPULICHMS, T.€. CO3/1aBaJl PEATBHYIO YIPO3y AJIS KU3HU 4eloBeKa. TsDKKHM Bpell 310pOBBIO,
KOTOPBIN HE COCTABUJI TAKOM YIPO3bl, HE MOXKET CTaTh IPUYMHOM IIOCIIEIOBABIIEH [TOCIIE HETO
cMepTH noTepnesiero («post hoc non propter hoc» — «mocie Toro, He 03Ha4aeT BCIEICTBHE
TOTO»).

[Tpu3Hak OMacHOCTH IS KU3HU TMOTEPIEBIIEr0 — 00s3aTelbHOEe CBOMCTBO MPUYHHBI €€
peanu3ani B BUAE HACTyIUIeHMs cMepTh. OH IpHCyIl BCEM MPECTYIJICHUSIM C JABYMS
HOCIEACTBUSIMM — abopTa, HEOKa3aHUs IMOMOLIM OOJbHOMY, MOXMILEHHH 4YellOBEKa,
TEPPOPUCTUYECKOTO aKTa, XaJaTHOCTH U JIp.

TodHOE yCTaHOBIEHUE TOrO, YTO TSDKKMM BpEI 340POBBIO CTAll IPUYMHON CMEPTH
NOTEPIEBIIETO, SBISIETCS OOBEKTUBHOM OCHOBOM MJisi OMNpENEleHHUs HaIW4yus Ju0o
OTCYTCTBHS HEOCTOPOKHOM BUHBI B OTHOIIEHUHN HACTYIUIEHHS CMEPTH ITOTEPIIEBLIETO.

VYTrpo3a jKU3HU MOTEPHEBLIEMY CO3A€TCs OKOHUYCHHBIMH ACUCTBUAMM WM O€371eHCTBUEM.
Ecin ke OoHM HE 3aBEpILIEHBl, @ UMEET MECTO IOKYIIEHUE, TO MOYKHO JIM B TaKOM CIy4yae

KOHCTAaTHPOBATh YTPO3y KU3HU MPH (PaKTUIECKOM HACTYIIICHUH CMEPTH MOTEPIIEBIIETO?

3 Cwm.: Kyopseyes B.H. Obmas tTeopus kpanudukaruy npecrymnennii. C. 151.



OTOT BOMNpPOC BCTaeT MNpU KBaIW(UKALMM TOKYLIEHMs HAa W3HACWJIOBAaHUE, KOrja
HOTEepIIeBIIas THOHET, U €€ CMEPTh BHEIIIHE MIOX0Xa Ha HECUYACTHBIN Cllydall, He CBA3aHHBIN ¢
JNEeUCTBUSAMHU JIUI, TOKYIIABIIMXCS Ha u3HacuioBaHue. [lo1oO0HBIX KBalU(UKAIIMOHHBIX
npo0jeM He BO3HHMKAeT B TEX YTOJOBHBIX KOJEKCaX, KOTOpPbhIE HIMPOKO (OPMYIHPYIOT
COCTaBbl «CEKCyalbHOro aomorarenbcTBay. Poccuiickuit ke YK B cr. 131 ¢dopmynupyer
COCTaB U3HACUIIOBAHUS KaK «II0JIOBOE CHOILIEHHE C IPUMEHEHNEM HACUIINS WIN C yTPO30H €ro
NPUMEHEHHUs», B 4. 3, 1. «a» «IOBJIEKIIEEe M0 HEOCTOPOKHOCTH CMepTh morepresuiei». 1o
OyKBaJIbHOMY TOJIKOBAaHHUIO IIOJy4yaeTcs, 4YTO YIPo3y CMEPTU TMOTEPHEBLICH JOIKHO
CO03/1aBaTh UMEHHO OKOHYEHHOE HAaCUJILCTBEHHOE I10JIOBOE CHOILIEHHUE, KOTJa MOCJie TAKOBOTO
IOTEpIIeBIIass KOHYAeT »HU3Hb caMmoyOuiictBoMm. J[lpyroe neno — KOHCTaTauusi BUHBI
cyOBekTa, 1abbl UCKITIOYUTh OObEKTUBHOE BMEHEHHUE.

Ho ecnu Obu10 MOKyIIeHHE Ha U3HACWIIOBAHKE B BUE yIpo3? MOXKHO JIU TOBOPUTH O TOM,
YTO OHO MOBJEKIO, T.€. MPUUYUHUIO cMepTh norepnesiiei? 1o OykBaJlbHOMY TOJKOBAaHUIO
ctT. 131 oTBeT, MO-BUAMMOMY, JODKCH OBITh OTpHUIATENbHBIM. OIHAKO MpaKTHKa OOBIYHO
OTBEYAET Ha HEro MOJIOKUTENIBHO.

KBanudukanus 3aBUCHUT OT KOHKPETHBIX OOCTOATENBCTB IOKYIICHHS Ha CEKCyalbHOE
JIOMOTaTeabCTBO M M3HACWJIOBAaHUE W PEILEHHUs IJIaBHOI'O BOIIpOca — CYIIECTBOBaja JIH
yIpo3y JKU3HU U 3/I0POBbIO MOTEPIEBILIETO.

Tak, BepxoBueiM Cynom Pecnyomuku MopnpoBust 17 centsops 1997 r. daxpeTanHoB
ocyxJeH 1o 4. 3 cT. 30 u m. «a» c1. 131 YK. OH Obl1 npu3HaH BUHOBHBIM B MOKYIIEHUH Ha
W3HACWJIOBAaHUE TPYIION JIMI[ HecoBepLIeHHOJETHEW JK., MOBJIEKIIEH MO HEOCTOPOXKHOCTU
cmepTh norepnesiieid. OOcrtositenscTBa nena: JK., BbIXOAS U3 AoMa, rae Oblia B TOCTIX,
yBHJIENA IPYMITy JEBYIIEK, yOeTraBIIMX OT MbsIHBIX PEOAT, cpein KOTOPbIX ObuT PaxpeTaHHOB.
B 370 Bpems k Heil mojomen ee 3HaKOMbIN U 00elal 3alUTUTh OT 3TUX PEOSAT, MPEIOKNIT
NOJHATHCS Ha OAaJKOH, PACIOJIOKEHHBIH MEXIy BOCBMBIM U JIEBATHIM 3TakaMu. Tam ke
okazasncsi daxperauHoB, P. M HeycTaHOBJIEHHbIE cleACTBUEM JHla. PaxpeTIAWHOB CTaj
TpeboBath OT XK. cOBepIIeHUsI ¢ HUM TIOJIOBOTO aKTa, Ha4yall CPhIBaTh C Hee 0Ky (KOPTy,
KOJITOTKH, COPOYKY, BEII[M HAIIUTH Ha OaJIKOHE), CITyCTHII ¢ ce0s Oproku u mpukasain P. 6p1cTpo
pa3zaeBarbesi, YTOOBI MPONOJKUTH W3HACHIOBaHWE Tocie Hero. IlorepmeBmias, oco3HaBas
HEOTBPAaTUMOCTh TPYMIIOBOTO W3HACUJIOBAHMS U TBITAsICh CIACTUCh, 3a0panach Ha OKHO
JIEKOPaTUBHOM pemIeTk 0aakoHa, HO yraja Ha acaibT B pa30uiiack HACMEPTh.

BepxoBublii Cyn P® ocraBui B cWile IPUTOBOp, HE COINIACUBIIUCH C BEPCUEH O
camMoyOuiicTBe moTepreBLIeH MPHU OTCYTCTBUM OMACHOCTH JJIS €€ KHU3HH U 370POBBSI.

Co3nmaBana JIn CEKCyajbHas yrpo3a B KOHKPETHOW OOCTaHOBKE Ha OalKOHE MEXIy

BBICOKMMHU 3Ta)kamMu, B 23 yaca, TpyNNoOW MbSHBIX JHI, HecMOTpsA Ha tuiad JK., KoTopas



roBOpHJIA, UTO €i1 16 sieT, 1 OHa yuarasics, )KU3HU U 310poBblo noteprnesuei? Jla, cozgaBana
U TI03TOMY KBaJU(UKALIKS CONEIHHOTO MPaBUIbHA.

B ngpyrux cnydasx, HampuMmep, KOTJla Ha CEKCyallbHbIe€ YIpO3bl MOTepIieBIIas
npeaynpeiKaacT 0 TOM, 4YTO OHA BBIIIPBITHECT U3 OKHA HE MCPBOr'0 3TaXXa U HeﬁCTBHTeHBHO 3TO
czenana, MpaBWIbHEE YCMOTPETh NMPUUYMHHYIO CBSI3b B BHJE CMEIIAHHOTO O€3NeHCTBHSA, T.C.
0e37elCTBHsI, KOTOPOMY TIPEAINISCTBOBAIO AaKTHBHOE JeHCTBHE, OOOCHOBaHa MpoOIeMOit
JI0Ka3aTeNIbCTBA HEOCTOPOXKHOCTH B OTHOILIECHUHM MPUYMHEHHS] CMEPTH WIH TSKKOTO Bpenaa

310pOBbIO MoTepneBeii. BoaMokHa kBann(UKaIus Mo COBOKYITHOCTH.

I/ITaK, MOJKHO CA€iaTh BBIBO/JbI:

1. HpeCTyrUICHI/IH C JBYyM:A TMOCJICOOBATCIIbHO TMNPUYUHCHHBIMU MOCICIACTBUIAMU —
OCHOBHOTO W BTOPOTO 00Jjiee TSDKKOTO (KaK MPaBHIIO, CMEPTH YEJIOBEKA) U ABYMsI (hopMaMu
BUHBI — YMBICJIA B OTHOIIIEHMH OCHOBHOT'O M HEOCTOPOKHOCTH B OTHOIICHHUHU 00JIee TSHKKOTO,
NPEICTABIISIFOT COOOM MHBIC CII0XKHBIC MTPECTYIICHUS;

2. Ux xBanmudukanus HEPEIKO BIICYET HA MPAKTUKE OIIMOKH, XYIIINE U3 KOTOPBIX —
O0OBEKTUBHOE BMEHEHHE, Korja Ooyiee TsDKEJIOe TIOCICACTBHEC WHKPUMUHUpPYETCS 0e3
YCTaHOBJICHHSI HEOCTOPOYKHOCTH B OTHOIIICHUH €TI0 TPUYNHEHHS,

3. Bo u3bexxaHue 0ObEKTUBHOTO BMEHEHHsI MPU3HAKH HEOCTOPOKHOCTHU JIOJKHBI TIPOYHO
OCHOBLIBATBCA Ha IIPU3HAKAX MpoLECCa IMPUIUMHCHUA TAXKKOIO BpClda 3I0pPpOBbBIO H
HACTYIUIEHMsI CMEPTH IoTeprneBuiero. lIpyunHON cMepTH 4YenoBeKa MOXKET CTaThb TaKoe
TSDKKOE TIOBPEKICHUE 3JI0POBBs, KOTOPOE OMACHO ISl KMU3HH B MOMEHT €r0 HaHECCHHUS.
TonbKo Takast ONacHOCTb, HE OYIy4YH YCTPAHCHHOMW, peau3yeTcs B JIMIICHUHN JKU3HU;

4. HpI/I‘-II/IHHOCTI: 1 BUHOBHOCTD OIIPCACIIACTCA HEC B CPCAHCM, 4 B KOHKPCTHBIX YCIIOBUAX

MECTa, BpCMCHHU, COCTOAHUA MMOTCPIICBIICTO.

§ 4. Kpanmupukanus npecTrymnjieHuii ¢ AByMsi 00beKTaMu

EnuHBIMH  CIOXHBIMH ~ NPECTYIJICHUAMHU  SIBISIIOTCA ~ NMpecmynieHus ¢ O08yMs
HenocpeocmeeHHbIMU 00bekmamu. VIX HEMHOTO, TUIIMYHBIM sIBIIsieTCs pa30oil. OauH 00bEKT
— 3/I0pOBbE UEJIOBEKa, BTOPOH — ero coOCTBEHHOCTh. Pa30oifHoe HamajgeHue Ha
IOPUIMYECKOE JIMIO0 HMCKIIOYeHO. Bo BceX ciydasx OHO OCYIIECTBISIETCS B OTHOIICHHU
(GU3UUECKUX JIHLI, TPEACTABISIIOIUX IOPUINIECKOE JIUILIO.

Pa30oii — eauHOE CIIOXKHOE MPECTYIUIEHHE C ABYMS HEHNOCPEICTBEHHBIMU OOBEKTaMH.
IIpu »TOM ero cocraB CKOHCTPYHpPOBaH TakuM 00pa3oM, 4TO OH OKOHYEH C MOMEHTa
(U3UYECKOTO WIH MICUXUYECKOTO BO3JICHCTBUS Ha 3/I0POBhE UeoBeKa. BTOpoil 00BEKT MOXKET

[0 pa3HbIM NpPUYUHAM, HAIIpUMED 3a/ep kKaHus pa30oiHHKa, OCTaThCsl 0€3 MPUUMHEHUS eMy



ymep6a. KBanndukannoHHBIX OMMOOK, CBSA3aHHBIX C €r0 IBYXOOBEKTHOCTBIO M IPU3HAHUEM
€MHBIM CIIO)KHBIM [PECTYIUICHHEM, TpakTUYeCKH He Bo3HWKaeT. IlpaBnma, wuHorma
TEOPETUKAaM yAAeTCs YCIOXKHUTh MpoOnemy. OHH CUMUTAIOT COOCTBEHHOCTh HE BTOPBIM
HETMIOCPE/ICTBEHHBIM, a JIOTIOJHUTENbHBIM 00BeKkTOM. [lommmo kmaccupukanmu 0OBEKTOB
NPECTYIUIEHUS 110 BEPTUKAIM — OOLIUH, POJOBOM, HEMOCPEACTBEHHbIHN, NpUHATHIM B YK u
UMEIOIINIA 3HaUeHue i cucteMatu3aruu OcobenHoit yactu Kogekca u it kBanuuKamm
NpecTyIUIeHuH, TpearaeTcss  KiaccuPuKamuss OOBEKTOB M «IO  TOPHU3OHTAJIMY.
[IpakTnueckoe 3HaUEHUE €€ HESACHO.

Hanpumep, B KiaccmueckoM YyuyeOHHMKE yrojoBHOro mpaBa Poccum (OOmias dacts)
YTBEPIKIAACTCSI, YTO OCHOBHOM OOBEKT pa3b0si — COOCTBEHHOCTb, MO3TOMY HOpMa O HEM
MOMeEIIEHa B pa3Jiesie MPECTYIJICHU MPOTUB COOCTBEHHOCTH. JlOTIOTHUTENBHBIHN K€ — KU3Hb
¥ 30pOBbE MOTEpIeBIIero” " . OGBEKT — KH3Hb U 3J0POBbE UEIOBEKA HHKOIIA HE MOXKET
OBITh CyOCHIMApHBIM, TOMOJTHUTEIbHBIM K JIIOOBIM Ipyrum oOwvekraM. [lo Konctutyuuu u
YK — 9710 BBICIIas mpaBOOXpaHsieMas COlMalIbHAs IIeHHOCTh. KBaymdukamus pa3zdoost Toxe
OKa3bIBaeTCsl TMpPH TaKOM TOJKOBaHWMU mpoTuBopedamieii ct. 162 YK. B Heil 3mopoBbe
YyenoBeKa CTOUT Ha mepBoM Mmecte. IIpecTyrieHne OKOHUYEHO C MOMEHTa NMPUYHMHEHUS eMy
Bpena u 0e3 M3bATHS UMYIIeCTBA. ITUM pa300il OTIMYAETCs OT Tpadeka, COBEPIICHHOTO C
HACWJINEM, HEONIACHBIM ISl )KU3HH, 310POBb, JINOO C yrpo30i MPUMEHEHUS! TaKOr0 HACHUITUS
(m. «r» 4. 2 c1. 161 YK). [Ipn uzHacuimoBaHuu, MOBJICKIIEM 3apaKEHUE TI0O HEOCTOPOKHOCTH
MOTEPIEBIINX BEHEPUUYECKUM 3a00JIeBaHWEM, HEBEPHO CUUTaTh OCHOBHBIM OOBEKTOM
MI0JIOBYIO CBOOOTy MOTEPIEBIINX, & JOMOJHUTEIBHBIM — UX 3/10pOBbe. B neficTBUTEILHOCTH
3TO TPECTYIUICHUS HE C ABYMs OOBEKTaMH, a MPECTYIUICHUS, KBATM(HUIIMPOBAHHBIE BTOPHIM
Oonee TsHKKUM mocienctBueM. OHO TOJO00OHO NPUYMHEHHMIO TSDKKOTO Bpeda 3/I0POBBIO,
MOBJIEKILIEMY TI0 HEOCTOPOXKHOCTH CMepTh MoTeprneBIIMX. Kak mpencraBiseTcs, HUYETO
KpOME TyTaHUIBI B KBATU(UKAIMIO <«IOMOJHUTEIBHBII» OOBEKT HE BHOCHT. Ecmu
«JIOTIOJTHUTEIFHBI OOBEKT» SIBISIETCS HEMOCPEICTBEHHBIM, OH TPEAYCMOTPEH B KadecTBE
00s3aTeNbHOrO 3JIeMEHTa cocTaBa B crathix YK, um ecnum He npeaycMOTpeH — B
KBaM(UKALIMY HE YYaCTBYET.

Eme Gonee 3aTeMHseT KBaTM(PUKALUIO BbIIENEHUE «(DaKyJIbTaTUBHOT0» 00bekTa. OH, 1Mo
MBICJTH €T0 aBTOPOB, HE BXOJIUT B COCTAB MPECTYIUICHHSI, HO YYUTHIBACTCS NPU HA3HAYCHUU
HakazaHus. PaKyJIbTaTUBHBIM OOBEKTOM IpPHU3HAETCS OOILECTBEHHOE OTHOIIEHHE, KOTOPOE,
HAXOSCh MO/ YTOJIOBHO-IIPABOBOM 3aIIUTOM, TEPIIUT YPOH HE BO BCEX CIydyasX COBEPIICHUS
NPECTYIUICHUS! TaHHOTO BUJa. B kauecTBe mpuMepa MPUBOIUTCS HE3aKOHHOE OCBOOOXKICHHE

OT YIOJIOBHOM OTBETCTBEHHOCTH, KOTOpPO€ BCErJa MNPUYMHAET BpeJ HOPMAIBHON



JIeSITeIbHOCTH OPTaHOB JIO3HAHMS, CJIEACTBUS U MPOKypaTypel. Ho MOXeT 3aTpoHyTh U mpaBa
notepnesiiero. B aTom ciydae siko0bl HOpMasbHAs NPAaBOIPUMEHUTENbHAS JESTEIBHOCTD —
OCHOBHOM 00BEKT, a HHTEPECHI MoTepIreBmIero — (akyabraTiBHbIA. Ha camoM nene nuHtepecsl
BCEX YYACTHHKOB YTOJOBHOTO MPOM3BOJACTBA O0S3aTENIHO BXOISAT B HENOCPEACTBEHHBIN
O00BEKT — HOpMajlbHasl JESTeNbHOCTh CIEACTBHA © TpaBocyaus. [IpaBocynmust pamm
NpaBOCyUsl He cylecTByeT. MHTepechl moTepneBIINX He (DaKyJbTaTHBHO, a 00s3aTEIbHO
CTpaJlatoT OTTOTO, YTO UX HE 3aLIUTHIIN NPEICTABUTENN OPraHOB CIECTBUS U Cy/1a, HE3aKOHHO
0cBOOOJMB BMHOBHHMKA. YmiepO oOImIecTBY M TOCyAapcTBY oueBuaeH. Kak oTmewanoch B
IV rnaBe Hacrosmiero wu3gaHusi, OOBEKT MOXKET OBITh MPOCTHIM (€AWHCTBEHHOE OJlaro) u
CJIOHBIM (COACPKUT HECKOJIBKO KOMIIOHEHTOB B BHJIE MPOCTHIX 00BEKTORB). OTCIOAa U yIiepo
UM COOTBETCTBEHHO SIBJISIETCS IPOCTHIM U CIIOXKHBIM.

VYronoBHbI Kojekec P@ U mpakTuKa €ro IMPUMEHEHUs HE 3HAKOT «IONOJIHUTEIBHBIX» U
«(pakynpTaTHBHBIX» O0BEKTOB. B 1. «06» 9.l cT.63 «OOcTosITeNnbCcTBa, OTATYAIOIINE
HaKa3aHHe» MPEeIyCMOTPEHO «HACTYIUIEHHUE TSKKHUX MOCIEACTBUI B pe3ysbTaTe COBEPLICHUs
HpecTyIUieHus». Peub uaer o nanbHEHIINX, 3 cocmagom NSXaUX TSHKKUX MOCIEACTBUSAX.
OHM HE UMEIOT OTHOIICHHS K KBAJTU(PHUKAIHIH.

A.B. HaymoB, B 4acTHOCTH, pa3iM4aeT B JIBYXOOBEKTHBIX MPECTYIUICHUSX OCHOBHOH M
JIONIOJIHUTENbHBIN, HEOOXOAUMBIH U (aKyJIbTaTUBHBIA, M BCE OHU IPU ITOM SBISIOTCS
HEMOCPE/ICTBCHHBIMI OOBEKTAMU .

CnoBoM, ansi KBaNU(UKALUU MPEICTABIACTCS 3HAYUMBIM BBIACICHUE €IUHBIX CIIOMXHBIX
NPECTYIUIGHUH ¢ nByMs oObekTamu. llpectyruieHus, kBanuduIMpOBaHHbIE BTOPBIM OoJjee
TSOKKAM TOCIEACTBHEM C JBYMs (QopMamMH BHUHBI, 3TO Opy20u 6u0 €AUHOIO CJIO0XHOI0
npectyiuieHus. IIpecTymieHust co CIOXHBIM OOBEKTOM — 3TO TPETHH BHJ €IUHOIO
CJIOXKHOTO TpecTyIuieHus. CMeluBaTh UX MyTeM pacUIelIeHUs HEMOCPEICTBEHHOTO 00bEKTa
Ha OCHOBHOM, JOMOJHUTEIbHBIH M (aKyJIbTaTUBHBIA, HE TPOSICHAS HMX 3HAUCHUS JUIs
KBaJM(PHUKAINY TPECTYIUICHUS, 3HAYUT MHOXKHUTD MTPABOIPUMEHHUTEIBHBIC OIIUOKH.

Kaxxercst OeccriopHbIM, 4YTO HEMOCPEACTBEHHBIH OOBEKT — 3TO T€ OOIIECTBEHHBIC
OTHOILICHMS, HMHTEpECchl, Ojara, KOTOPBIM BCerJa MNPUYMHSAET YIEepOd COOTBETCTBYIOIIEE
KOHKpETHOe TmpecTyruieHue. VIMeHHO OH ydacTByeT B KBanudukauuu paesHuil. Kaxoe
KBaJTM(PHUKAIMOHHOE 3HAYCHHE MMEET BBIACICHHE JOTIOTHUTEIBHOTO WIH (aKyJIbTaTUBHOTO
O00BEKTOB, €CIIM OHU KOMIIOHEHTAaMH BXOJAT B HEMOCPEACTBEHHBIH OOBEKT JMOO peasbHO,

1mbo B BUAC CO3MaHUA YIrpO3bl HPUYHUHCHUSA UM Bpena? A ecian He BXOOAT, TO U HC UMCIOT

346 Yronosuoe npaso Poccun. O6mas uacTs: Kimaccuuecknii yauBepcuteTcknii yuebruk. M., 2005. C. 170.
37 Cwm.: Haymoe A.B. Poccumiickoe yromosroe mpaBo: Kypc nexuwmit. T. 1. O6mias wacts. M., 2004. C. 182—
183.



KBaJM(PUKAIMOHHOTO 3HAYCHHS.

Mexny comepkaHueM OOIIECTBEHHO OMACHBIX MOCIEACTBHM M OOBEKTOB CYIIECTBYET
HEpa3pbIBHAS B3aUMOCBS3b. HeT 00BEKTOB MpeCTyIUIEHUH, KOTOpble Obl HE IPUUUHSIIN BpE,
U HET Bpella, KOTOPBIA Obl HE HaHOCWIICA OOBEKTY mocsArareiabcTBa. OOLIIECTBEHHO OMAacHBIE
MOCJIEACTBHSI, KAK paHEE OTMEYaIoCh, 3TO BPEJHbIE U3MEHEHUS B 00bEKTaX MOCATaTENbCTBA.
CopepxaHue U CTPYKTypa OOIIECTBEHHO OMACHBIX IMOCIEICTBUIN ONpeAeseTcs] CoAepKaHuEM
U CTPYKTypoi oObekTa. [Ipu CI0KHO-KOMITJIEKCHOM cucTeMe 0o0bekTa yuepd eMmMy HOCUT
a/IeKBaTHO CJIOKHBIM XapakTep. OOBEKTh B MPOCTBIX MPECTYIJICHUAX COOTBETCTBEHHO
MPOCThIE — JKU3Hb YEJIOBEKA, YyXKasg COOCTBEHHOCTh. CIIOkKHBIE OOBEKTHI BKIIOYAIOT
HECKOJIbKO BHJIOB MHTEPECOB JIMYHOCTH, oOuiecTBa U rocyiapcrtsa. OHU Bce BKIIIOUEHBI B
CUCTEMY HEMOCPEACTBEHHOTO 00BEKTa M MOTYT HapylIaThCsl BCE Cpasy WM albTEPHATHBHO.
CHoXHO-aNmbTepHATUBHBIE ~ OOBEKTHI  MPEANONAraloT U CJIO0XKHO-aJIbTEPHATUBHBIN
MPUYUHSAEMBIA UM y1epo.

Korna napsoy ¢ HenmocpeAcTBEHHBIM 00BEKTOM TOJKOBATENIH BBIICISIIOT AOMOJIHUTEIbHBIE
U GdakynbTaTUBHBIE OOBEKTHI, Cpa3y BO3HUKAIOT BOIPOCHI, K KAKOMY BHIY OOBEKTOB HX
OTHOCHTb, KaK KBaU(UIIUPOBATH, 1 COOTBETCTBYIOT JIU IOTIOJHUTENbHBIC U (DaKyIbTATUBHBIE
00BEKTHI chopMynnpoBaHHBIM B YK poIOBBIM, BHIOBBIM, HEMOCPEICTBEHHBIM 00BekTaM. K
npUMEpPY, OOBEKT 3JIOYHNOTPEOJICHUsT JOKHOCTHBIMU —mojHOMouusaMH  (cT. 285 VYK)
TPAKTYyeTCs KaK COCTOAIIMKA W3 TpeX OJJIEeMEHTOB: 1) myOnuyHas BIacTh; 2) WHTEPECHI
TOCYyAapCTBEHHOU CITy>KOBbI; 3) MHTEepeCchl MyHUIIUNANbHOU cityxkObl. Jlanee yntaem: «Hapsay
C OCHOBHBIM HeNOCpeOCmEeHHbIM 00beKmoM, B KaueCTBE KOTOPOTO MOXKET BBICTYIIATh JIFOOOH
U3 3JEMEHTOB BMJIOBOrO 00OBEKTa (B 3aBHUCHMOCTH OT TOrO, B Kakoi cdepe COBEpIIEHO
MpECTyIUIEHUE), 3I0yNOTpeOIeHrne JOHKHOCTHBIMU MOJTHOMOYHSIMH MOCSATaeT Ha KOHKPETHBIE
MpaBa U 3aKOHHBIE HHTEPECHI TPaXJIaH WM OpraHU3alui, COCTABISIONINE 00ONOIHUMENbHbIN
06beKxm TOHKHOCTHOTO 3/10YIOTPEOICHUS» .

Koncrurynus u YK B repapxuu oXpaHsSeMbIX COLMATBHBIX OJiar Ha MEPBOE MECTO CTaBSIT
MHTEPECH] YeJIOBEKAa U IPakJIaHWHA, €r0 TPYAOBbIE, CEMENHBbIC, JKUIUIIHbIE U T.J. MpaBa. Y
ABTOPOB, PA3JCISIONIMX KOHIICTIIUIO OTOJTHUTEIbHBIX M (PaKyJIbTATHUBHBIX OOBEKTOB,
MHTEpEChl TpaX/JaH OKAa3aJUCh JOMOJHHUTEIbHBIM OO0BEKTOM mpaBooxpaHbl. Ctarbs 285
«310ynotpedaeHue JOJKHOCTHBIMU MTOJIHOMOUYHUSIMUY TEPEUYEHD 3aIUIIAEMbIX €10 00BEKTOB
HAaYMHAET C IpaB U 3aKOHHBIX MHTEpeCcOB rpaxkaaH. Ctarbs 2 «3agayn YTOJIOBHOTO KOJIEKCa
Poccuiickoit denepanuu» nepBoil 3aadell Ha3bIBa€T OXpaHy IpaB M CBOOOJ 4YelIOBEeKa U
rpaxnanuHa. UTo 3HAUUT «Hapsa0y» C HENMOCPeICTBEHHbIM o0BbekToM? KakoBa mpupona

00beKTa, KOTOPBIM pACIIONOXKEH HapsAy C HEMOCPEACTBEHHBIM, OH 4YTO, WHOW, 4YeM



HeTnocpeIcTBeHHBIN 00bekT? M3 Komekca mofo0HOe TOIKOBaHHUE HE BHITCKACT.

OOBEKT MOKHOCTHBIX NPECTYIUIGHUH CIOXKHBINA, Kak U aJbTePHATUBHO-CIIOKHbBIE
nocneacTus. HopManbHOe (yHKIIMOHUPOBAHME OPTaHOB BIACTH U YMPABJICHHS BKIIOYAET B
ce0s1 MHTepeChl TpakJaH, paaud KOTOPbIX OHU U (QYyHKIMOHHPYIOT. Ho 3TO equHOe cliokHOe
NPECTYIUIEHUE C aJIbTEPHATUBHBIMU MOCJIEICTBUSIMU Ha €ro OOBbEKT — HHTEPECHI I'paxaaH,
HOPMAJIBHOM  JI€ATEJIbHOCTH OpPraHoB BJIACTM MW  yIpaBi€HUS. ABTOpPbl Ha3BaHHOTO
KOMMEHTapusl MPaBUWJIBHO OTPAXXKaIOT allbTEPHATUBHOCTh M pa3HooOpasue ymiepda oO0BeKTy
3M0ynOTpeOJIeHUs]  CIOyKEOHBIMH  TIOJTHOMOYMSIMHU:  UMYUICCTBEHHBIH,  HapyllIeHHUE
KOHCTUTYLIMOHHBIX IIPaB U CBOOOJ, MOJPHIB aBTOPUTETA OPraHOB BJIACTH, CO3JaHUE NTOMEX B
(GYHKIMOHUPOBAHUM MYOJIMYHBIX MHCTUTYTOB, HapylleHHWE OOIIECTBEHHOrO0 MOpPsIKa,
COKpPBITHE MPECTYIUICHUH U 1.1.°%

AHAJIIOTUYHOE TI0JIOKEHHUE C TaK HAa3bIBAEMbBIM «(aKyJIbTaTUBHBIM» 00BEKTOM.

VYronoBHoe mpaBo — Hayka npukiagHas. Ee mnpakTuueckoe 3HAY€HHE, Kak mucall
H.C. Taranues, B pa3BUTBIX TE€OpUEH PEKOMEHAAIMAX 3AKOHOAATEIIO U MIPABOIIPUMEHUTEINIO.
YrojgoBHoe TmpaBo Kak Hayka Il Haykd ©Oe3 BBIXOJa Ha 3aKOHOAATEIbHYIO U
IPaBONPUMEHUTENBHYIO MPAKTUKY 00J1a1aeT HU3KUM KO3()(DUIIMEHTOM MOJIE3HOTO JACHCTBHSL.
Jns kBamuUKAIMKA TPECTYIJICHUH pPAcUICITICHHE HETOCPECTBEHHOTO0 OO0BEKTa Ha TPH
(GbYyHKIIMOHAIBLHO HEpaBHbIE YacTH BeleT, Ha MOW B3rjsA, K omuOkam. Ksamuduxarms
NpEeCTyIUIGHUH Bcerja MpOBOJMIACH IO HEMOCPEACTBEHHOMY 00bekTy. OH  Mor
COJIep’KaTeNbHO COBIMAJaTh C BHUJOBBIM WM Ja)Xe POJOBBIM, HampuMep, OOIIeCTBEHHAs
0€301acCHOCTh, HO MYTaHWIIBI TO HE co3jaBaio. Ecnu ke He 3HaTh KBAIM(UKAMOHHOTO
3HAYCHHUS JIOTIONIHUTENFHBIX U (PaKyJIbTaTUBHBIX OOBEKTOB, CUMTATh UX AITBTEPHATUBHBIM C
OCHOBHBIM HETIOCPECTBEHHBIM, IPAaBONPUMEHUTEIbHBIE OIIMOKU HEU3OEIKHBI.

CriocoOGHBI 00YyCTOBUTHh KBaNU(UKALMOHHBIE OMIMOKH PAa3HOYTEHHUS B JIOKTPUHAIHLHOM
tonkoBanun YK P®. Tak, npaBuIbHO HE YHOMHHAIOTCS JOTOJIHUTENBHO (DaKyJIbTaTHBHbIC
O00BEKThl B KOMMEHTApPUSX K CTAThsIM O 3JIOYNOTPEOJEHUU CIY>KEOHBIMU IOJTHOMOUYHUSMHU.
OnHaKo «IOMOJHUTENbHbIE 0OBEKTH) U «HEMOCPEACTBEHHBIE TOMOIHUTENbHBIE 00BEKTHI) U
nake 0e3 yka3aHHs Ha HETOCPEICTBEHHBIH 00OBbEKT HAXOAUM B KOMMEHTAPUSIX O HAPYLICHUSIX
TpPAB MPABOCYIHSA M O BOMHCKHX MPECTYIUICHHAX .

W3noxxeHHOE MO3BOJIAET 3aKIIOYUTh, YTO aJbTEPHATUBHbIE OOBEKTHI HE CYIIECTBYIOT.
bbIBaloT OOBEKTHl € Y3KMMHU TPAaHULAMU OXPaHSEMBIX OOIIECTBEHHBIX OTHOLICHUH U

cloxHeie. M IIPUYIHUHAIOT ymep6 COOTBCTCTBYIOIIIHUEC CJIOXKHBIC O6H.[CCTBCHHO OIIaCHBIC

8 TlocraTeifHbIit KOMMeHTapHii K YTo0BHOMY Kozekcy Poccniickoit ®denepammm. M., 2004. C. 642.
9 Tam xe. C. 643.
330 KommenTapuii k YronosHoMy kozekcy Poccuiickoii ®eneparuu. M., 2006. C. 514-526, 569, 606-607.



MOCJIEACTBHS U aJbTEPHATUBHBIE AJIEMEHThI COCTABOB IMpecTyIUieHW. Ecnu peanbHblil Bpen
MHTEepecaM, BXOJSIIUM B CJI0KHO-COCTaBHOW 0OBEKT, B KOHKPETHOM Cllydyae He IPUYUHEH, TO

BCCTZIa HAJIMYCCTBYCT €ro yrpo3a NpuinHCHU.

§ 5. Kpanudukanus npecrynjieHui

C AJIbTCPHATHUBHBIMHA 3JICMCHTAMHU

AnbpTepHaTUBHBIE KOHCTPYKIIMU COCTAaBOB INPECTYIUIEHUH BechMa pacrpocTpaHeHsl B YK
P®. B cnydasx, korja He yAaeTcsi HAaWTH €AWHBIA 0OOOIIAONTUN TEPMHUH, KakK, HalpuMep
yOuiicTBO, Kpaka, 3aKOHOIaTeNb MPUOETaeT K MepeuHe-albTePHATUBHBIM (OpMyIupoBKam. B
OJTHUX CIy4asX OHH OIpaBJaHbl, U Ka3yHCTUYHOCTb HOPMBI CIIOCOOCTBYET NpaBHIILHOU
KBaJM(HUKAUK, B APYTUX — HE 00OCHOBaHBL. PaHee TOBOPHMIOCH O IUCIIO3UIMSX THIIA
«CIIOBECHBIX MOHCTpPOB» ¢ mepeuHeM paeictBuid 10 200 (ct. 141.1) u cBeime 100 cmoB
(ct. 142.1 — danbcudukanus uTOroB royuocoBanus). Kpome o00beKkTa, BCE OCTalbHbBIE
BIIEMEHTBl COCTaBOB MOTYT OBbITh C(OPMYJIHUPOBAHBI albTEPHATUBHO, XOTS, KOHEYHO,
00001IECHHOE B OJHOM TEpMHUHE O0O3HAYEHHWE COCTaBa B OIMMCATEIBHOW TUCIIO3HUIINU
IpeIoYTUTENIbHEE, HEKEIN Ka3yUCTUYHbIE IEPEYHHU.

Yaire Bcero ajabTepHATUBHOCTD 3JIEMEHTOB COCTABOB MPECTYIJICHUH paclpOCTpaHsaeTCs Ha
neiictBust (6e3neicTBre), CHOCOOBI, MpenMeTsl, nocieacTBus. OHa BBIIONHAET (DYyHKIUH
CBOETO poOJia JIETAILHOTO TOJIKOBaHMs. Ka3yWcTHYHBIE C JJIMHHBIMHA ajJbTEPHATHBHBIMU
NEPEYHSIMHU 3JIEMEHTOB COCTaBOB — HEyJayHasi KOHCTPYKIHMS JUCTO3UIMKA HOPM, HO MHOTJA
OHa oOKa3biBaeTcsi Hem3OexHoil. [lpaBuna ux kBanudukanuu HecnoxHbl. [Ipectymnenue
SBIISICTCS OKOHYEHHBIM TIPM COBEPLICHMM XOTS OBl OJHOTrO JESHUs, albTepHATUBHO
BXOJSIIIIETO B COCTaB MpecTyIieHus. [Ipo0aeMbl BOSHUKAIOT IO BUHE 3aKOHOIATENS, KOTOPBIN
MHOTAA OTXOJUT OT TpeOOBaHUM aNbTEPHATUBHOCTH, T.€. (POPMYIUPOBATH OJHOPOJHBIE U
ONM3Kue JesTHUS B OTHOM cocTaBe. JIEKCHUecKr allbTepPHATUBHBIE SJIEMEHTHI TIEPEUUCTISIIOTCS
COI030M «HIIN», «JIH0O0», «a paBHO», «a Takxke». Eciu OHM HEe OAHOPOAHBI M HE PAaBHBI IO
TSOKECTH, TO ONWCAaHWE WX Kak aJbTEPHATUBHBIX  CO3/Aa€T BO3MOXKHOCTH  JUIS
KBTI (PUKAIIMOHHBIX OITHOOK.

Tak, cocTaB HE3aKOHHOTO 000POTa HAPKOTUYECKUX CPEACTB, IICUXOTPOIHBIX BEIIECTB MU
UX aHaIoroB 0e3 menu cObiTa OOpHCcOBaHBI B 4. 1 CT. 228 Tak: HE3aKOHHOE MPUOOpETeHHE,
XpaHEeHHe, MEePEeBO3Ka, M3TOTOBJICHUE, TIepepadOTKa HAPKOTUIECKUX CPENICTB, ICHXOTPOITHBIX
BEUIECTB WJIM UX aHanoroB. KsamuduxanuoHHble OIIMOKU BBI3BIBAIOT aJbTEPHATUBHO
Ha3BaHHbBIE «XpaHEHHUE», «IEPEBO3Ka», «IpUoOpeTeHHe». XpaHEHUe, IMepeBo3ka U

npuoOpeTeHre MO CYIIECTBY SIBJISIOTCS MPUTOTOBICHHEM HM3TOTOBJICHUS U TEepepabOTKH.



[IpuroroBnenue »xe coraacHo 4. 2 cT. 30 Haka3zyeMo JIMIIb B CIIy4asX MOATOTOBKH K TSKKUM
U 0c000 TSHKKUM TpecTymieHusM. [Ipon3BoAcTBO U nmpuodpeTeHre HapKOTHUECKUX CPEICTB
U TICUXOTPOIHBIX BEIIECTB Oe3 1emneil cOblTa TaKOBBIMH HE SIBISIOTCSA. VX Henb3s ObuIo
¢opMyIHpOBaTh aJNbTEPHATUBHO C OKOHYEHHBIMU JESHUSMH — H3TOTOBJICHHEM U
nepepaboTKON HAPKOTHKOB.

KBanudukanmonnele omuOKKM Ha TpakTUKE BbI3bIBaeT W CT. 228.1. «He3zakonHOE
MPOU3BOJICTBO, COBIT U MEPECHIIIKA HAPKOTHUECKUX CPEICTB, ICUXOTPOMHBIX BEIIECTB WIIA UX
a”anoroBy». Llens cObITa mpsAMO He yka3zaHa. Ee MOXXHO yCTaHOBUTH JIMIIb CPABHUTEIBHBIM
TOJIKOBAaHWEM, COTIOCTaBIsAs CT. 228, T/Ie OTCYyTCTBHE Iesin cObITa 0003HAa4YeHO, U CT. 228.1,
/i€ O 1esu cObITa HUUero He ropopurcsa. OTcroga npaBoNprUMEHUTENbHbBIE BOIIPOCHI: pa3 1elb
cObiTa B CT. 228.1 He Ha3BaHa, MPOU3BOJCTBO HAPKOTHUKOB KBATU(UIUPOBATH MO 228 WU
228.1? Ilepechblika HAPKOTHUECKUX CPEJICTB IO CYIIECTBY TOXE MPUTOTOBJICHUE K COBITY MIIH
JUIsl  JUYHOTO mnoTpeOsieHust anapecara. BximouyaTb B aJbTEpHATUBHBIM  [E€peueHb
MPUTOTOBJICHUE K MPECTYIUIEHUIO U OKOHYEHHOE MPECTYIJICHUE, 3HAaYUT, HApyIIaTh MpaBuiia
3aKOHOAATENFHOM TEXHUKH, TeM Oojiee, KOrja MPUTOTOBICHHE HE SBISETCS MPECTYIHBIM.
3neck yxe mpocMmaTpuBaercs koyuusus Ocobennoit u O6meii yacrerr YK.

«XpaHeHHe» U «mepeBo3ka» Mo 4.1 cr. 228 mepecekaroTcssi € «IEepechUIKoN» mo . 1
cT. 228.1. OyeBHAHO, YTO HENB3S IMEPEBO3UTh, HE XpaHs NPEAMETbI, U XPAHUTH MpHU
NEpPEeMELICHIH, XpaHUTh M TMEepPeBO3UTh 10 Tmepechulku. HeueTkocTs (hopmyarpoBoK
aNbTEPHATHBHBIX JCHCTBHI, COYETAIOMIAsACS C HESCHOCTbIO OTHOCUTENBHO TJIABHOTO
KPUMHUHOOOpA3yolero Impu3Haka, — Iedu cObITa, NPUBOIAT K MHOTOYHCICHHBIM
KBaJM(HUKAIMOHHBIM OMIMOKaM Ha TIPaKTUKE MO0 JelaM O HE3aKOHHOM o0opote
HApKOTHYECKUX cpeiacTB. be3 memn cObiTa cka3aHo B CT. 228 W COBIT Kak JEsTHUE
npexycMoTpeH B cT. 228.1. [Ipu 3ToM COBIT mpeacTaBieH albTEPHATUBHO C MEPEBO3KON U
NEPEChUIKON, U3 Yero JIOTMYECKU CIIEeIyeT, YTO NMPOU3BOACTBO U IMEPECHUIKA CO COBITOM HE
CBSI3aHBI.

OCHOBHBIM  JIOKTPUHAJIBHBIMU  TOJKOBATENIIMU CUYUTAETCA OE30MacCHOCTh  370POBbS
HACEJICHUs, JOMOJHUTEIbHBIM — YCTAHOBJICHHBI TMOPSAJOK 3aKOHHOTO 000poTa
HAPKOTUYECKMX CPEACTB M INCHXOTPOIHBIX BEIIECTB . B IeHCTBHTENIBHOCTH, HA0GOPOT,
HEIOCPEACTBEHHBIM OOBEKTOM PACCMATPUBAEMOIO IMPECTYIUIEHUS BBICTYIAET HE3aKOHHBIN
000pOT HAapKOTHMYECKHUX CPEACTB M TICUXOTPOMHBIX BELIECTB. Tak ero ¢opMyaupyer
Konsenuuss OOH o 6opb0e NpOTHB HE3aKOHHOIO 00OpOTa HAPKOTHYECKHX CpPEACTB U
NCUXOTPONHBIX BemiecTB 1988 r. OOmuit mopsaok 000poTa yKa3aHHBIX CPEICTB U BEIIECTB

Ha3biBaeT P33 «O HAPKOTHYECKUX CPEACTBAX M ICHUXOTPOIHBIX BELIECTBaxX» OT 8 sHBaps



1998 r. ¢ nmocnenyromumu n3menenusmMu 2003 u 2006 rr. be3onacHocTh 310pOBbsI HACETEHUS
(¥ )KU3HU TOXE) BXOJUT B HEMOCPEJCTBEHHBIN O0BEKT — MOPSAAOK 000pOTa HAPKOTHUYECKUX
CPEIICTB M IMCHUXOTPOIHBIX BemiecTB. J[aHHBII MOPSIOK YCTAaHOBJIECH TJIABHBIM 00pazoM st
TOTO, 4TOOBI OrpajiuTh MOTEPHEBIIUX OT NMPUUMHEHMS Bpena uX 310poBbio. [loBpexneHue
3I0pOBbs 0€3 HapyIIEHHs MOpPsIKa 000pOTa HAPKOTHKOB MMEET IPYTroil 00BEKT — OOBEKT
NPECTYIUIEHUH TPOTHB 370pOBbsi. B CBsI3W C 3TUM HeNb3sl CUUTATh JIOMOJIHUTEIBHBIM (U
HESICHO, BXOJHUT OH B HEMOCPEICTBEHHBI OOBEKT WIU HET) YCTAHOBIEHHBIH rOCYJapCTBOM
HOPSIIOK  3aKOHHOTO 000pOTa HAPKOTUYECKUX CPEICTB U IICUXOTPONHBIX BELIECTB: OH
SIBIISIETCS HETIOCPEJCTBEHHBIM 00BEKTOM. OO0s3aTENbHBIM BXOSIIAM B HETO KOMIIOHEHTOM
CIyXHUT O€30IacHOCTh JKM3HHM M 310poBbsi HaceneHus. OTtcioga KBanudukanus
HApKOMPECTYIUJICHUI CBA3aHA MMEHHO C HapYUIEHUSMHU 3TOTO HEMOCPEICTBEHHOTO O00BEKTa
— mnopsAaka o0opoTa OJypMaHHUBAIOIIMX CpeAcTB. Ero HapyiieHue CTaBUT B ONACHOCTh
JKU3HBb M 3JI0POBbE HacelieHHs (TJIaBHBIM 00pa3oM, MOJOJOTo, A0 35 neT). YCcTaHaBIUBaTh
PEaNbHOCTh OMACHOCTH HE TpedyeTcsl.

[Tocranosnenue Ilnenyma BC P® ot 15 utons 2006 r. Ne 14 «O cyneGHON mpakTUKE IO
JeNaM O TIPECTYIUICHUSIX, CBS3aHHBIX C HAPKOTUYECKHUMH CPEICTBAMHU, IMCHUXOTPOMHBIMH,
CHIIbHOJICHCTBYIOIIIUMHU " SITOBUTHIMA BEIIECTBAMIY Ha3BaJIo0 OCHOBHBIMH
KBATH(UKAIIMOHHBIMU OIMMOKAMH W TPYIHOCTSIMH B Cy/IeOHOW NMpakTHKe: HE0OOOCHOBAHHOE
OCYXJICHHE JUI[ BBHJY HEBEPHOI'O TOJKOBAHHS MOHSITUHA H3TOTOBIICHUS, MEpPepadOTKU U
MPOU3BOJICTBA HAPKOTUYECKUX CPEJICTB U ICHUXOTPOIMHBIX BEIIECTB; TPYAHOCTH B MPaBOBOI
OLICHKE TEpPEeBO3KH 0e3 1eiaH cObITa, a TaKKe MEPechUIKY WM COBIT YKa3aHHBIX CPEICTB H
Bemect”>. HecMOTpst Ha MPOCTPAHHOE MOCTAHOBJICHHE B LEIOM IPABHIHHO TOIKYIOIIETO
YTOJIOBHO-TIPABOBBIE HOPMBI O HE3aKOHHOM OOOpOTE€ HAa3BaHHBIX CPEJICTB U BEIIECTB,
KBaTM(UKAIIMOHHBIX OMIMOOK HEe M30eXaTh, TaK KaK MX MCTOKH 3aKIIOUYEHBI B HETOYHOCTSAX
3aKoHOJAaTenbCTBA. llpexkne Bcero W30BITOYHOM —aTbTEPHATUBHOCTH  COAEPIKATEIBHO
NepeCeKaIOMUXCS JecTBUI " HEYETKOCTH bopmynrpoBaHus TJIaBHOTO
COCTaBOOOPA3yIOIIEro Mpu3HaKa — IeJIH cObITa, NessHui 1o cT. 228 u 228.1. COBIT oKa3ancs
aNbTEPHATHBHBIM JIEHCTBUEM HapsIy C MPOU3BOJACTBOM M TEPECHUIKOW HAPKOTHUECKUX
cpeacts. MMeetcst i 1enb cObITa y MPOHM3BOJCTBA M NEPECHUIKH, 3aKOH HE OMpEIeNseT.
Tonkoanue BC opueHTHpYET CyAbl Ha TO, YTO LIEeNb cObITa 1O CT. 228.1 — 00s3aTenbHBII
3JIEMEHT COCTaBa, HE3aBUCHUMO OT yuiepOa. JTo MpaBUIBHO, TOJBKO BOT U3 (HOPMYIHPOBKU
CT. 228.1 Takoe TOJIKOBaHUE HE OYEHb BHITEKAET.

AJNbTepHaTUBHOCTH ()OPMBI BUHBI 3anucaHa B YK myTeM OTCYTCTBHS yKa3aHUsl HA YMBICENT

331 Tlocrareitnplii kommentapuii. C. 513.

352 Poccmiickast tasera. 2006. 28 HIOHS.



U HeocTOpokHOCTh. CormacHO 4.2 ¢T.24 HEOCTOPOKHOCTh IPU3HAETCA B  TeEX
NPECTYIUIEHUSX, TJie OHAa HEMOCPEICTBEHHO oroBopeHa. Eciau ¢opma BUHBEI HE 0003HaueHa B
aucno3uiuy HopM OcoOeHHOM uacTH, JesHHE COBEpIIAETCS KaK YMBIIUICHHO, TaKk |
HEOCTOpOkHO. Tonbko ymbIcen nu00 Ha3BaH, HANPUMEpP, YMBILIUIEHHOE yOUHCTBO, MO0 HE
Ha3BaH BBUJY OYEBHIHOCTH, HAllpUMEp NpU Kpake wiau pa3doe. HeocTOpOKHBIX Kpax U
pa3b0eB MPOCTO HE CYIIECTBYET.

KBanudukauus ociaoxHsEeTCs NpH albTepHATUBHBIX (OpMax BUHBI, B OTHOILEHHUH
QIbTEPHATUBHBIX OOIIECTBEHHO OMNACHBIX IOCIEACTBUI. B OTHOLIEHMHM OJHUX IOMyCTHM
YMBICENT 1 HEOCTOPOKHOCTh, B OTHOIICHUH JIPYTHX — TOJIbKO HEOCTOPOXKHOCTh. [Ipumepom
MOYKET CIYHUTb COCTAaB HapyILEHHs MPaBHJI OXPaHbl OKPYKAIOLIEH cpesibl IPH MPOU3BOICTBE
pabot (ct. 246 YK)***. B Hem aJbTCPHATUBHO YKa3aHbl BHUJbl HApYyLICHUH M BUIBI
OOIIIECTBEHHO OIACHBIX MOCJIEACTBHA. B OTHOIIEHMHM TaKOro OOIIECTBEHHO OIACHOTO
TIOCJIEICTBHSI, KaK CYIIECTBEHHOE M3MEHEHHE PaJHOaKTHBHOTO (pOHA JOMYCTHUM KaK yMBICET,
TaK ¥ HEOCTOPOKHOCTh. YMBICEN Yallle BCETO KOCBEHHBIH, HO MOXKET OBbITh IPU PA3IUYHOTO
pola paaMOaKTHBHBIX BBIOpOCAX WJIM COpPOCOB B BOJY M MNpPSIMON yMBbICEN, KOTJa JIHLO
OpPEIBUINT HEU30eKHOCTh PAJAMOAKTHBHOTO 3arps3HEHUs OKpykatomed cpenbl. Ilo
OTHOWICHHIO K JPYTHUM aJbTEPHATUBHBIM IOCIEACTBUSAM BO3MOXKHA HCKIIOYUTEIHEHO
HEOCTOpOXkKHast ¢opMa BHUHBL. YMbIce TpeOyeT KBaTM(PUKAIMK 32 yMBIIICHHOE
HOBPEXJCHUE Bpe/la 30pOBbIO JIIOJEH JIMOO NMPUUYMHEHHE HMYLIECTBEHHOro yiepba mo

COBOKYITHOCTH C IIPECTYIUIEHUEM, IPEAYCMOTPEHHBIM CT. 246 VK.

I/ITaK, MOJXHO CACJIaTh BBIBOJBI:

1. CnoxHoe NPECTYITICHUC SABJIACTCA CAWHBIM, a HC COBOKYIIHBIM, €CJIK B HCM
QIBTEPHATHBHO  TPEJCTAaBICHBI  JeicTBusl  (Oe3meiicTBrue), OOIIECTBEHHO  OMACHBIC
IIOCJIEICTBUSA JINOO BUHA;

2. Kaxxnoe 13 albTepHATUBHBIX JESTHUN KBATU(HUIUPYETCS KaK OKOHYEHHOE MPECTYIUICHHE
(wnmu mokymieHue Ha Hero). Konmn4ecTBO MX HE BIUSET HA KBATH(PUKAIUIO, HO YUHTHIBACTCS
Py UHAWBUAYAJIU3AlU HAKA3aAHU A,

3. HemocraTkoM 3aKOHOAATETBHOTO KOHCTPYMPOBAHMS COCTABOB C aJIbTCPHATUBHBIMU
JJIEMEHTaMH SIBIISICTCS| BKIIIOUYEHHUE B MEpeYeHb ACHCTBHUH, HE SBISIOUIMXCS OJHOPOIHBIMH, U

HpI/IFOTOBJ'ICHI/Iﬁ K NPECTYIUICHUAM aJIbTCPHATHUBHO C OKOHYCHHBIMU IPCCTYIUICHUAMU. HpI/I

353 Crates 246: «HapyuleHne NpaBuil OXpaHbl OKPY’KAIOIIeH CPeIbl MpH IIPOEKTHPOBAHUH, Pa3MEIIEHHH,
CTPOUTEIBCTBE, BBOJIC B 3KCIUTYyaTallNIO M 3KCILUTyaTallly TIPOMBIIIIEHHbIX, CEITbCKOX03IHCTBEHHbIX, HAYYHBIX 1
MHBIX OOBEKTOB JIMIIAMH, OTBETCTBEHHBIMHU 32 COONIOZICHUE 3THX MPABWII, €CIH 3TO TOBJICKIO CYIIECTBEHHOE
U3MEHEHHE PAJHOAKTUBHOTO ()OHA, IPUUMHEHNE BPEa 340POBbIO YEIIOBEKA, MACCOBYIO THOENb KUBOTHBIX HIIH

HHBIC TSXKKHC ITOCICACTBUA).



KBaJTM(HUKAIMA OHH HE OOpPETAI0T CBONCTB COBOKYINHBIX JAesHUN. IIpUroTOBHTEIBHBIC
JNEUCTBUS  OTHENBHO HE  KBAIM(DUUUPYIOTCS, a BKIIOYAIOTCA B  KBaIM(UKALHIO
COOTBETCTBYIOIIMX OKOHYEHHBIX ITPECTYIUICHUN;

4. OOBeKTHl NPECTYIUIEHHH HE MOTYT OBbITh AJIbTEPHATHBHBIMH B BHUJIE€ OCHOBHBIX,
JIOTIONTHUTEBHBIX W (DaKyJbTAaTHBHBIX. ECTh TPOCTBIE M CIOXHBIE HEMOCPEICTBECHHbIC
00bekThl. [locnenHue MMEIOTCS B MPECTYIUIEHUSAX CO CIOXKHBIMHU IOCIEICTBUSMHU, B TOM
yyciae ajlbTepHATUBHBIMU. PacierieHne HemnocpeICTBEHHbIX OOBEKTOB Ha OCHOBHBIE,
JIOTIOJTHUTENbHBIE M (PaKyJIbTaTUBHBIC, MPU HESICHOM NPHPOJE ABYX IOCIEAHUX, CIIOCOOHO

MopoXKaaThb KBaJ'II/I(bI/IKaHI/IOHHI)Ie OIIINOKH.

§ 6. Kpanmupukanus Aasimuxcst

U NMPOAO0JIKAaeMBbIX NPecTyIIeHUil

Jnsmuecs w©  NpoAoHKaeMble  NPECTYIUIEHUST OTHOCSATCS K €QUHBIM  CJIOYKHBIM
npecTymieHusaM. MX oTiauyaer oOT NpOCThIX MNPECTYIUICHUH MEXaHU3M MPUYUMHEHUS
OOLIECTBEHHO OMACHBIX MOCIIEJCTBUI, HE OAHUM JeiCTBUEM (0€31eHICTBUEM), @ PACTSKEHUEM
BO BpPEMEHHM OKOHYAaHHUS JEsSHUS WM JOCTWKEHUE pe3yibTaTa COBEpPIICHUEM psiaa
OJIHOPOJIHBIX JIEWCTBHI, C OAHOU LIETBIO U HANIPABIEHHBIX K OTHOMY UTOTY.

Hekoropsie YK rocymapcte CHI' u bantum BKIIOUMIA TOHATHA JUISIIIUXCS U
MIPOJIOJDKAEMBIX TIPECTYIUICHUN B HOpMBI OO1ei qacti . B psane npoektoB YK P® Takue
HOPMBI TOXE Mpeayiaranuch. Jldmuecs NpecTyIsICHUsT KOJEKChl Yallle BCEro ONPEACIISIOT
yepe3 MpU3HAK MPOJOKUTENFHOTO HEBBIMOMHEHU 00s3aHHOCTEeH. OHM TaKkKe TPaKTYIOTCS
OonpmMHCTBOM — TeopeTukoB. B.H. KynpsiBueB cuutaer, 4Yro «B OCHOBE JUISAIIETOCS
IPECTYIUIEHUSI HE BBINOJHSAEMAs JIMLIOM IpaBoBasi 00s13aHHOCTb, BO3HHUKIIASL B CBA3H C €r0
MOCTYIKOM»®>>. JITHTENBHOCTD STHX MPECTYIUICHHH (J€3ePTHPCTBO, HE3AKOHHOE XPAHCHHE
Opy>XHusd, ydactue B OaHze U T.1.) oOpa3yeTcs He 3a cueT MepBOHAYAIBHOIO aKTa JeHCTBHS, a
3a cuer mocieayiomero OesneiictBusa.  A.B. HaymMoB moHMMaeT mon  UISIIUMCS
NPECTYIUICHUEM JIEHCTBHS WM Oe3AeHCTBUE, CONPSHKEHHOE C TOCIEAYIOUINM UIATEIEHBIM
HEBBIMOJTHEHUEM OOS3aHHOCTEH, BO3JIOKEHHBIX HAa BHUHOBHOTO 3aKOHOM TIOJ YIpO30i
YTOJIOBHOTO TpeciefoBanus. [IpuMepamMu Takux NMpeCcTyIIEHUHN SBIAIOTCS: MOOEr U3 MecTa
JUIIeHUsT cBOOOMABI, M3-moa apecta win u3-non crpaxu (ct. 313 YK P®) ykmonenue ot

IPOXOXJACHNUS BOEHHOW WM aJbTEPHATUBHON rpakaaHckoi cimyx0bl (cT. 328 YK P®),

3% Cm.: Kysneyoea H.®. CpaBHWTENBHBIA aHANNM3 MHCTHTYTa HPECTYIUIEHHSA 110 YTONOBHBIM KOJEKCAM
crpan CHI" u bantuu // Bectn. Mock. yu-Ta. Cep. 11. IIpaBo. 2003. Ne 3. C. 32.
335 Kyopssyes B.H. O6mas Teopust KBamudUKauu IpecTymienuii. M., 1999. C. 26.



ne3eptupctBo (cT. 338 YK P®). D1t mpectymiieHus: COBEpIIAIOTCS B TEUYEHHE Oojiee WU
MEHEee  MPOJNOJDKUTENbHOTO  BpeMeHH. OHHM  XapaKTepu3yloTCs  HENpepbIBHBIM
OCYIIECTBICHHEM COCTABa OMPEIEICHHOTrO MpPeCcTyIUIeHHs 0. B mpeanaraemMoil MHOIO
Ne(UHUALUN aKIEHT AeNaeTcs Ha TOM, YTO Ha CTaJUM OKOHYEHHOTO NPECTYIUIEHUS OHO
IPOJIOJDKAET COBEPINATHCS, KaK OBl PACTATHBAas BO BPEMEHH IPECTYITHOE IOCIIEICTBHE.
Heucnonnenne o0053aHHOCTH HE BKJIIOYAETCS, MOTOMY 4YTO OOS3aHHOCTh HE COBEpIIATh
NpEeCTyIUIGHUH JIeKUT Ha Bcex Jumax. J{muTeapbHOCTh MOMHUMO TaBTOJIOTUYHOCTH
(«amsimmeecs» — «IJTUTENBHO») U OLEHOYHOCTH HE BCErZla OTPa)kaeT MPOIOJIKUTEIBHOCTD BO
BPEMEHHU, €CJIH, K NPUMEPY, J1€3€PTHpPa WIH «YKIOHHCTa» OT IMPU3bIBA B apMUIO 3aJepKaT B
JIeHb COBEpILIEHUs pecTymieHus. [Ipu3HaKk HEeNMpepbIBHOCTH OCYIIECTBIECHUS YMBIIIJIEHHOTO
cocTaBa MpecTyIUIeHus yaaueH. Tonbko moder u3 MEeCT JUIIeHHUsS CBOOOBI U U3-TIOJ apecTa
JUISIIIAMCSL TIPECTYIUIEHUEM He siBisieTcsd. OH 3aKaHYMBAETCsl Cpasy IOCIIE OCTaBICHHE MECT
numenns cBoGo s 1 apecta’ . [IpaBuabHO otMedan M.U. BaxaHoB, 4To moder He UIsIIeecs
MPECTyIUIEHUE, TTOCKOIbKY €0 HEeJb3s OTOXAECTBIATh C CAMUM YKJIOHEHHEM OT OTObIBaHUS
HAKa3aHHs, KOTOPOE CaMo I0 ceOe He HaKazyeMo ..

VYronosHeli kopekc I['pysum coxmepxur camocrosTenbHyro miaBy [V «Buugel eauHoro
npectymieHus». Ctatbs 13 «/snmecs npecTyrieHus»: «...MpeCcTyIUIEHUE, MPeIyCMOTPEHHOE
OMHOM M3 crared WM 4acted Hacrosmiero Kopaekca, coBeplieHHe KOTOPOro HayMHAETCS
JeMCTBUEM WIH Oe3/ieiicTBUEM, U KOTOPOE 3aTE€M OCYIIECTBIISIETCS! HEMPEPHIBHO.

2) Ansmeecs MpecTyIJICHUE SBIISIETCS OKOHYEHHBIM C MOMEHTA TIPEKPAICHHS] ISTHUSD).

[TonpoOHO ommckIBaeT misimieecs: npectyrieHune cT. 29 YK PecnyOmuku MongoBbel. «(1)
JlnsgimuMmcst  TpecTyIUIEHHeM MpPU3HAeTCsl JIeSHUE, XapaKTepHU3YIOIIeecs HEeMpephbIBHBIM
COBEpUICHHEM MPECTYNHOMN AESITETbHOCTH B TE€UEHUE HEOIpeAeIeHHOro BpeMeHu. B cimyuae
JUISIILIETOCsl IPECTYIUICHUSI MHOKECTBEHHOCTH MIPECTYIUICHUN HE CYIIECTBYET.

(2) Jnsmeecs mNpecTyIUIEHHE IPU3HAETCS OKOHYEHHBIM C MOMEHTA IPEKpallCHUS
NPECTYITHOW JEsITeIbHOCTH WM OJjaromaps HACTYIUIGHHIO COOBITHH, TNPETSTCTBYIOIINX
OCYIIECTBIICHUIO TAKOU NEATEIbHOCTH.

[lpu3Hak HEBBIMONHEHUS OO0s3aHHOCTEW (Ha MOW B3IV, MAaTO(YHKIIMOHATIHHBIH)
npexycmarpuBaeT 4.5 cr. 19 YK Pecniy6muku Tamxukucran: «He mpusHaeTcs HOBTOPHBIM
NPECTYIJIEHHWE, COCTOAIIEE B JUIUTEIbHOM HEBBIOJHEHUH OOS3aHHOCTEN, XapaKTepHU3ylollee

HCTIPEPBIBHOC OCYIICCTBIICHHUE COCTaBa OAHOI'O JJIAIICTOCA MPECTYIITICHUS).

336 Cm.: Haymoe A.B. Poccniickoe yronosHoe mpaBo: Kype nekmmii. T. 1. O6uras gacts. M., 2004. C. 308.
337 Yronosuoe npaso Poccun. Ocobennas yacTs. IlepBsiii momyToM. M., 2005. C. 45.

38 Cwm.: Bascarnos M.F. MHOXeCTBEHHOCTh TPECTYIUICHHI 10 YrOJOBHOMY HpaBy YKpaumHBL XapbKoB,

2000. C. 17.



OxaHuuBaeTcsl AJslieecs MPECTYIUIEHHE C MOMEHTa J0OpOBOJBHOTO MPEKpallleHus: ¢
SBKOM C TIOBUHHOW WiW 03 Hee (HampuMep, BBHIOPOCHII HE3aKOHHO XPAaHUMOE OpPYKHE),
3aepkaHds CyOBeKTa WM TpeKpamieHus OOS3aHHOCTH, OT BBHIMOJTHEHHUS KOTOPOH OH
YKJIOHSUICS (YKIOHHUCT OT CIIY>KOBI B apMHUH BBIPOC IO HEMPU3BIBHOTO BO3pacTa u T.1.).

Bonpocel kBanudukauuy AISMIETOCs] MPECTYIUIEHUS CIEAYIOLIUe: SIBISETCA JIM TO WU
MHOE TPECTYIUICHUE JUISIIUMCSA WM HET; KaKOBbl OCOOCHHOCTH OLIEHKHU COY4YacTHsl B TaKOM
NEeSTHUH; TOMYCTUM JM JOOPOBOJIbHBIN OTKa3 OT JJISIIETOCS MPECTYIUICHHUs; KaK OLIEHWBATh
COBOKYITHOCTb IPECTYIUICHUH.

Criop B nMTepaType BbI3bIBAa€T OLIEHKA KakK JJISAIIErocsl MPECTyIUIEHUs MoOera u3 MecT
JUIIeHus Wik u3-nox apecra. M.U. baxxanoB HanmomuHaet, uto gaxe CeHaT ero pemmi U
NpU3HAT MOGer He JUIAIMMCS PECTYIICHHEM .

BosHukan Ha TpaKkTHKE BOMPOC, OTHOCUTH JIU HEYIUIATy HAJIOTOB M JPYTHX IUIATEXKEH K
JuisiiuMcest ipectymieHusiM. [lonmararo, 4to Heymuiata HajoroB, B OTJIMYHE, HalpUMEp, OT
YKJIOHEHHUsI OT YIUIaThl aJUMEHTOB, HE SABISETCS IUISIIMMCA TpecTymuieHueM. Hamorosbim
kogekcoM P® ¥ Mmoa3akOHHBIMH HOPMATHBHBIMHU aKTaMU YCTAaHOBIIEHBI KECTKHE CPOKHU
yIUIaThl HaJNOroB. Heyriara HalIOroB B 3T CPOKH 00pa3yeT OKOHUYEHHBIM COCTaB
npectyruieHus mo cr. 194, 198 u 199 VK. Heymiara B crnemyromeM roay o0pasyeT HOBBIN
COCTaB JaHHOTO mpecTyrvieHus. KBanuduuupyroTcss OHM 1O COBOKYIHOCTH, €CIU
MPEyCMOTPEHBI pa3HBIMU YaCTSIMU HA3BAHHBIX CTaTeH.

VYuactue B 6anze (4. 2 c1. 209), He3aKOHHOM BOOPYXEHHOM (GopmupoBaHuu (4. 2 ct. 208),
JESTEIbHOCTH OOBEIUHEHMS, MOCSATAIOIIET0 HAa JUYHOCTh M MpaBa rpaxaaH (4.2 ct.239),
HE3aKOHHOE XpPaHEHUE OTrHECTPENIbHOTO OpYXHs, €ro OCHOBHBIX uacTeil, Ooenpumnacos,
B3PBIBUATHIX BEIIECTB U B3PHIBHBIX YCTPOUMCTB (CT. 222), ydyacTHe B MIPECTYITHOM COOOIIECTBE
(pecTyImHOM opranu3anuun) 100 B 00beTMHEHNH OPTaHU3aTOPOB, PYKOBOAUTEICH UITU MHBIX
NpeACTaBUTENe OpraHu3oBaHHbIX rpynn (4.2 cr.210) u T.. SABIAIOTCS UISIIIUMUCS
IPECTYIUICHUSMHU.

Jlo oKkOHYaHHUA JUISIIErocs MPECTYIUICHUs] MOCOOHWYECTBO B HEM KBaIU(UIMPYETCS MO
npaBuiaM coydactusi. IHble BUIBI coydacTus (hPaKTUYECKH HEBO3MOXKHBI. Y KpPBIBATEIbCTBO
CyOBEKTOB UIALIMXCS MPECTYIUICHUH, KOTOpOEe CaMO TOXe JJISIIeecs MPeCcTyIUICHUE, TOoce
€ro Hayaja CTaHOBUTCS IOCOOHMYECTBOM. B 3TOM ciyyae mnpu mnOCOOHMYECTBE HE
YUYUTBIBAECTCS TNpUMEYaHue K CT.316 0 TOM, UYTO «JIUIO HE TOJICKHUT YrOJOBHOU
OTBETCTBEHHOCTH 32 3apaHee He O0CIIaHHOE YKPHIBATEIbCTBO MPECTYIICHHSI, COBEPIIIEHHOTO
€ro Cymnpyrom win OJM3KUM pPOACTBEHHHUKOM». Eciaum Obl MaccoBoe YKpBIBATEIBCTBO

BOOpYKEHHBIX OoeBukoB Ha CeBepHoM KaBkaze B Xo0Ie BOCHHBIX KOH()JIMKTOB



KBaJTHM(PHUIIMPOBAIOCH KaK MOCOOHUYECTBO M HEOTBPATHMO HAKa3bIBAJIIOCH, MHOTUX XEPTB U
paspylleHuil B pernoHe MOXHO ObUIO M30ekaTh. 3aKOH HE JOJKEH MOJIYaTh, KOT/1a TOBOPST
My IIKH.

Crnenuguka Asmmerocs mpecTyIuIeH s JOITyCKaeT T00pOBOJIBHBIN O0TKA3 OT HETO Ha CTAAUU
JMILIb TOJArOTOBUTENbHBIX NesiHMM. Ha cragum ’xe Hadana MCIOJMHEHHWsS] COCTaBa, KOTOPOE
oOpa3yeT y)X€ OKOHUYEHHBIH COCTaB, JOOPOBOJBHBIM OTKa3 (aKTUYECKU 3aTPYTHEH WU
uckiroueH. Hampumep, cyOBEKT HE3aKOHHO XpaHUT OTHECTpelbHOoe opyxkue. Heckompkux
4acoOB XpaHEHMsI JOCTATOYHO AJI NPU3HAHUS COCTaBa MpecTymieHus mo 4.1 cr. 222 VK
oKOHYEHHBIM. [Ipr 1OOPOBOIBHOM YHHUYTOKEHUH JIUIIOM XPAHUMOTO UM OPY)KHSI yTOJIOBHOE
JIeNI0 He BO30Y’KIaeTcs He B CHIIy JOOPOBOJIBLHOIO OTKA3a, a 32 MaJIO3HAUYUTEIbHOCTBIO IEIHUS
WIA yTpaTbl MM OOIIECTBEHHOM oOmacHOCTU. BceTyrieHune B OaHAy WM MPeCTyHMHOE
coo0111ecTBO 00pazyeT OKOHUEHHBII cocTaB. OCBOOOXAEHHE OT YTrOJOBHOW OTBETCTBEHHOCTH
JOMYCTUMO JIMIIb B CHIY JesTeNbHOro packasHus. OO0 5TOM, B YaCTHOCTH, TOBOPHUT
npumedanne K cT. 208: «JIuo, n00OpOBOJIBHO TIpPEKpaTHBINEE y4acTHEe B HE3aKOHHOM
BOOPY>KEHHOM (OPMHUpPOBAaHMM U CIaBIIee OpYyKHUE, OCBOOOXKIAeTCSs OT YrOJOBHOMN
OTBETCTBEHHOCTH, €CJIM B €r0 AEUCTBUAX HE COAEPKUTCS NHOTO COCTABA MIPECTYIUICHUS.

Bce mpectymuieHns, KOTOpbIE COBEpLIAET CYyOBEKT UIALIErocs MNpPEeCTyIUIEHUS A0 €ro
3aBEPILICHHUS], BMEHSIOTCS €My B OTBETCTBEHHOCTH I10 IIPaBUJIaM UACAIBHONM COBOKYITHOCTH.

K eauHbIM CIIOXKHBIM NPECTYIJICHUSIM OTHOCUTCS npoolosdicaemoe npecmynieHue. OHO
COBepIIaeTcs MOCPEACTBOM psiia OJHOPOIHBIX AeHCTBHM (Oe3aeHCTBUS), HANPABICHHBIX K
€IMHOW IIeTM W COBEpIIAEMBIX IO €IWHOMY YMBICTY, 0Opa3ylomuxX B IEJIOM OJHO
npectymuienue. [loHsaTue npoaomkaeMoro nNpecTyIieHus yaauHo pa3paboTaHO MPAaKTUKOW U
teopueit B PCOCP emie ¢ 1924 r. C Tex e mop oHO ¢ HeOOIbIIMMH MOAU(PUKAIMSIMHI BOIILIO
B pan YK crpan CHI. Hopma o npomomkaeMoM MpECTYIUIEHHH COAEpXKajlach B
ounmansaoM mpoekte YK PO 1992 1.

VYronosuslii koaekc ['py3un (ct. 14 «Ilponomkaemoe MpecTyIUIEHHE)») YCTaHABINBAET:

«1. IIpomomkaemMbIM SBJISIETCA MPECTYIUICHUE, TPEAYCMOTPEHHOE OJHOM MX CTaTed WIu
yacTeil crarei Hactosimero Konekca, Bkirodaroniee 1Ba Uiy 6oJee AeCTBHIA, COBEPIIEHHBIX
C €IUHOM 1EJIbI0 U OOIIMM YMBICIIOM.

2. IlpomomxaemMoe MNpECTYMJICHUE SBISETCS OKOHYEHHBIM C MOMEHTAa COBEPIICHUS
MOCJIETHETO JIESTHUS.

Cxomnoe monsitue mpemioxkeHo YK Pecny6muku MomnmoBa (ct. 30): «lIpomomkaeMbim
IPECTYyIUICHUEM  IPU3HAETCs  JeSHUE,  COBEPLIEHHOE C  €AMHBIM  YMBICIOM,

XapaKTepusylomeecss JByMs WIH 0oJiee WICHTUYHBIMU TIPECTYIHBIMU JICWCTBUSMU,

3% Tam xe. C. 14-18.



UMEIOLIMMH OOIILYIO I€JIb U COCTABJISIOUIMMU B 00ILIEM OJIHO NMPECTYIJICHHE.

(2) IlponmomxaeMoe NpecTyIUIEHHE MPU3HAECTCS OKOHYEHHBIM C MOMEHTa COBEpPLICHHUS
HOCJIETHET0 MPECTYNHOro JeHCTBUS MM Oe31ecTBUSY.

VYTronoBHBIN KOIEKC YKpauHbl B 4.2 CT. 32 NPOBOAUT pa3iuuue MEXIy MOBTOPHBIMHM U
IPOJOKAEMBIMU  MPECTYIUIEHUSIMU:  «...NOBTOPHOCTh OTCYTCTBYET IPH COBEPLIECHUU
IPOJIOJIKAEMOT0 MPECTYMJICHUS, COCTOSIIEr0 U3 JIByX WM 0OJiee TOXIECTBEHHBIX AESHUM,
00BbETMHEHHBIX €IMHBIM MPECTYITHBIM YMBICIOM.

N3 YK P® pedopmoii 8 nexadbps 2003 r. HEOTHOKPATHOCTH Obla UCKIOUeHa. [Ipobiema
pasrpaHUyeHus €€ M MPOJODKAEMOIo MPEecTYIJICHUS OTHajla, XOTd COXPaHWIach B
KBaTM(pUKaIUM (PaKTUYECKM HEOJHOKPATHBIX, XOTA IOPUAMYECKM HE MPU3HABAEMBbIX
TaKOBBIMHU IpecTymieHuid. CoBeplleHHe, K MpUMepy, COTHH Kpak C IMPOCTBIM COCTaBOM,
kBamuduuupyetcs no 4. 1 cr. 158 mo snu3omamM, Kak ¥ OJHOKPATHO COBEPIICHHAs Kpaxa.
[IpuHUMI COOTBETCTBUS KBANU(UKALMUU TSKECTH COJESHHOTO OKa3ajics NEPEeYEPKHYTHIM.
Kak orMedanock, 1eKpMMHHAIU3UPOBATh CIIEA0BAIO HE HEOJHOKPATHOCTh B IIEJIOM, a JIMILb
TaK Ha3bIBAEMYyIO OOIIYI0O HEOJHOKPATHOCTh, COXPAHUB CHELMAIBbHYIO, MPEIYNPEKAAIOUIYIO
PELMINBHYIO U TPO(PECCHOHATBHYIO PECTYITHOCTD.

[Tpn kBamuUKAMKA MPOAOIDKAEMBIX MPECTYIJICHUH BO3HUKAIOT BOIPOCHI Pa3MEKEBAHHS
IPOJIOJIKAEMOT0 TPECTYIUIEHUS] M CHCTEMAaTH4YECKOIO, COBEPIIAEMOIO pSIOM CXOXKHUX
nercTBuid (0e3eHCTBHSI) MPECTYIUICHUS; TIOHUMAaHMs OOIIET0 YMbICIA ¢ TOYKH 3PEHUS €ro
KOHKPETU3UPOBAaHHOCTH; COOTHOILICHUS MIPOAOIKAEMOT 0 IPECTYIUICHUS C
MaJIO3HaYUTEIbHBIM JIETHUEM.

[Iponomkaemoe NpecTyIJIEHWE cllaraercs W3 JBYX M 0ojiee MpPECTYIUIEHHH, KOTOpbIE
BBINIOJIHAIOT (DYHKLIMM 3TaroB JIOCTWXKEHMs 3alUIaHMPOBAHHOIO MpecTymieHus. Hampumep,
KpaXu Jerajied ¢ 3aBojJia, HMPOU3BOJIILIETO TEJIEBU30PbI, C LEJIbI0 COOpaTh J0OMa IEJblii
TENIeBU30p, Kpaxa C TKalkoil (abpuku HEOONBIIMX KYCKOB TKAHH JUIs TIOIIMBA KyXOHHBIX
«TIPUXBATOK», TIEPEIHUKOB, KOBPHKOB, Kpaka Beapamd HepTH U3 HedrempoBoma U T..I.
CucremaTnyeckue MeJIKME XMIIEHHS C IPOU3BOJCTBEHHBIX OOBEKTOB TaK HAa3bIBAEMBIMU
«HECyHaMM» HE MPEACTABISAIOT €000 MpPOJOKAEMOIo XMILEHHs, €CIIM OTCYTCTBYET ILejb
co3JaTh W3 MOXUIIEHHOI'O HEYTO LEJIOE M HCHOJHAEMOE IO 3apaHee 3aluIaHMpPOBAHHOMY
cueHaputo. JleiicTBusi «HecyHOB» KBaympuimpyrorcss mo KoAIl PO kak aaMHUHHUCTpaTHBHO
HAKa3yeMoe MEJIKOE XHUILEHUE.

[Tnenym BC CCCP B nocranoBienuu ot 11 utonst 1972 Ne 4 «O cyneOHOI MpaKkTUKE IO
JeNaM O XUIICHHSIX TOCYAapCTBEHHOTO U OOIIECTBEHHOIO MMYIIECTBa» (C M3M. 26 ampens
1984 r.) pa3psacHWI cyldaM, 4YTO «IPOJOJDKAEMBIM  XUIICHHEM CJEAyeT CUYHUTaTh

HEOIHOKPATHOC HC3aKOHHOC 6€3B03M€3,Z[H06 HU3BATUC rocyJapCTBEHHOI'O HJIn



OOIIIECTBEHHOTO HWMYIIECTBA, CKJIAQJBIBAIONICECS M3 psAla TOXKICCTBEHHBIX MPECTYMHBIX
NEeCTBUM, HMeonmMX OOHIyl0 IeJb HE3aKOHHOTO 3aBJaJICHHs TOCYJapCTBEHHBIM WU
OOIIECTBEHHBIM HMYIIIECTBOM, KOTOPOE OXBATHIBAETCS EAMHBIM YMBICIOM BHHOBHOTO U
COCTABIISIET B CBOEH COBOKYITHOCTH OHO TIPECTYILICHHE» ..

['maBHBIMM TIpU3HAKAMHU MPOAOIIKAEMOTO MPECTYIUICHUS, TaKUM 00pa3oM, SBIISIIOTCS a)
TOKIECTBEHHOCTh JBYX WM OoJiee NEeWCTBHil; 0) 0OImIas 1eib; B) eauHbId ymbicen. OOmas
1EeNb U €IMHBIA YMBICET MPEANoaraloT OJUH IUIaH JEHCTBUI C peajn3alueil ero coriacHo
o0mieil menu Mo eIUHOMY YMBICITY B OJHOM OOIIECTBEHHO OMACHOM TOCiencTBUU. Tak, B
cyneonort mpaktuke CIIIA wm3BecTeH cimydail, Korga OAaHKOBCKHH CITy KAl TIOCPEICTBOM
KOMITbIOTEpa TEPEUYUCIIsI CO CUETOB KJIMEHTOB BCEro MO OJHOMY IIeHTy. K MomeHTy ero
pa3o0yadeHuss OH CTajl MWUTHOHEpoM. Hamumo mnpojomkaeMoe MPECTyIUIEHHE C IEeNbIo
MOXUTUTh MMEHHO KPYIHYIO CyMMY BaliOThl. Ecnmu Obl mpecTyruieHHe ObUIO pacKphITO Ha
MEPBBIX AdTanax XUIICHUH W JI0OKa3aHa ero oOmias 1eiab CTaTh MUJUTMOHEPOM, COJECSTHHOE
CleZI0Bajo KBaTU(PUIMPOBATh KaK MOKYIIEHHE Ha XUIIEHUE MUJUIMOHA JI0JIJIapOB.

[Ipsimoii ymbIcen MPOIOIKAEMOTO MPECTYIUICHHS, KaK MPEICTAaBISAETCA, MOXET ObITh
HEKOHKPETH3UPOBAHHBIM, HAIMPUMEP, MOXUTUTH CTOJIBKO, CKOJIBKO YAAcTCS, HO HTOTOBas
CyMMa JO/KHa OBIThb JOCTaTOYHO BHYyWIUTENbHOH. [IpecedueHue mpoaoIKaeMoro
NpEeCTyIUIEHUsT Ha TMEepBBIX JTamax I@pU YCTAHOBJICHHWU 1€l HAa COBEpUICHHE He
MaJIO3HAYUTENIHOTO JESHUS HE MOXKET KBaU(UIUPOBATHCSA KaK MaJIO3HAUUTEIBHOE JESHHUE.
Hampumep, yxaxwuBaromas 3a TSHDKETOOONBHBIM —TAIMEHTOM Ha JIOMYy MeJCecTpa
3aIJIaHUPOBAIA MIOXUTUTH IIEHHBIE COOpaHUs COUMHEHH U3 ero oubimoreku. MzobmmueHHast
Ha Kpa)ke MEpBOr0 TOMa OHA COBEPLIWJIA HE MaJlO3HAUYMUTEIbHOE ACSHHE, a MOKYIIEHHE Ha
Kpaky coOpaHUM COYMHEHHUH, O MpOoJake KOTOPBIX 3apaHee JOrOBOPHIIACH C XO3IMHOM
AHTUKBAPHOW KHUKHOU JIABKH.

HcTsi3anne v mosydeHre B3STKH IO YacTsAM, Kpaka IOHEMHOTY CTPOUTEIHHOTO MaTepHaa

JUTSL BO3BEJICHUSI 1Ayl — BCE 3TO BUBI €IUHOTO MIPOI0JHKAEMOTO MPECTYTICHHUS.
HTak, MOKHO ClIeNaTh BLIBOJGIL:

1. ITIpomomkaeMoe mpecTyIuieHHe KBATH(PUITUPYETCsI TI0 CTaThe WM YacTu cTaThu YK Kak
€IMHOE CJIOXKHOE MPECTYIUICHUE, 3Tallbl COBEPIICHHS] KOTOPOro, XOTS BHEIIHE U CXOXKHU C
CaMOCTOSITEJIbHBIMA OKOHYEHHBIMU MPECTYIUICHUSIMHU, TAKOBBIMU HE SIBIISIOTCS;

2. IlpomomxaeMoe TpPECTYIUIEHWE TMPU3HACTCS OKOHYEHHBIM JI0  JOCTHXKEHUS
3aIJIaHUPOBAHHOM LENH;

3. IIpepBanHOE MpecTyIUIEHHE IO 00CTOSTENHLCTBAM, HE 3aBUCSILKM OT JIMIIA TOTOBSIIETO

360 Cynebras mpakTHKa MO yronoBHBIM Aenam. M., 2005. C. 25.



NPOIOIDKAEMOE TPECTYIUICHHE WM HA4yaBIIETO €ro WCIONHATh, KBaTH(PUIMpPYETCS Kak
HEOKOHUeHHoe mnpecTyruieHue mo cT. 30 YK u cratee, npeaycMarpuBaroiieil mpoomKkaeMoe
MPECTYIUICHHUE;

4. Ilpy MOKyLIEHMM Ha COBEpIICHHME MPOJOJKAEMOIO IPECTYIUIEHUS NEPBBIE AEHCTBUS-
ATanbl €ro COBEPUICHHS HE OLEHMBAIOTCA Kak Mano3HauuTenbHble (4.2 cT. 144 VK) u He
MHKPUMHUHHUPYIOTCS BHHOBHOMY KaK CaMOCTOSITEJIbHbIE MPECTYIIICHUS;

5. OT HEOOHOKPAaTHOIoO, CHCTEMAaTHYECKOIO MEJIKOTO XHIICHWS, B YacTHOCTH,
IIPOU3BOJCTBEHHOIO, €AMHOE NMPOAOHKAEMOE NPECTYIIEHUE OTIMYAETCS HAIMYUEM IUIaHA U
LIEJIM WCII0JIb30BaTh MOXUIIEHHOE JJIsl JOCTH)KEHUs 0oJiee MM MEHEE BECOMOTO pe3yibTara.
OTtcyTcTBHE TaKOM 1I€TH, YMBICHIA U TUIaHA MO3TAMHOIO JIOCTHXKEHUSI 00IIECTBEHHO OMAaCHOTO
MOCNEACTBHSI, HCKIIOYaeT KBAIU(UKAIMIO COAESHHOTO KAk €IUHOTO  CIIOKHOTO

IpoaO0ZKacMOro nNpeCTyIrICHU:.

§ 7. KBanudpukanus npecrynjieHnin

€ IKCTPEMHCTCKOI HATPABJIEHHOCTHIO

B 2002 r. YK oOHOBuiICS HOpMaMmH, HE BCTPEUABIIMMHKCS MPEXKIEC 3a BCIO HCTOPHIO
POCCHUHCKOTO  YTOJOBHOTO  3aKOHOAATENbCTBA:  MPeCMynjieHuss  meppopucmuiecKo2o
xapakmepa u NpecmynjieHusi IKCMpeMUCmcKol HanpasieHnocmu. IlepBoHavyallbHO Takas
KOHCTPYKIIUSI «IIPECTYIUICHUSI C HAIMPaBJICHHOCTBIO» CTaja BCTpedyaThcs B IMpoekrax D3 o
Ooopprbe c koppymnmueir. OnHm mepeuncisii  ceMb HopM YK ¢ kKoppynuuoHHOM
HANPaBIEHHOCTHIO MPECTYIJICHUH, T.€. CIOCOOHBIX CO37aBaTh YCIOBHS JJS B3SITOYHHMUYECTBA
(ct. 141, 183, 184, 204, 290, 291, 302). IlpakTuyeckuii CMBICT YyKa3aHHs Ha TaKUe
KOPpPYNIIMOHHBIC  MPECTYIUICHUS COCTOSUI B TOM, 4TOOBI  OOpaTUTh BHUMaHUE
IpaBONPUMEHHUTENCI Ha HEOOXOAMMOCTh TMPH  paccleOBaHUM JIe  HCCIelNOoBaTh
BO3MOXXHOCTh B3SITOYHHUYECTBA CO CTOPOHBI CYOBEKTOB NEPEUYUCIEHHBIX nesHuil. Takas
no3urus mnpoekta D3 wmMmena mpolecCyanbHYH0 U KPUMHUHOJIOTO-NPO(PHIAKTUYECKYIO
000CHOBAaHHOCTS.

[IpuronHa 1nM KOHCTPYKLMSI «HAINPAaBICHHBIX MPECTYIUICHUI» [  YTOJIOBHOTO
3akoHomarenbcTBa? Crarhsd 205! no 27 wmons 2006 r. mpemycMarpuBaja BOBJICYCHHE B
COBEpIICHUE TMPECTYIUICHUH TEPPOPUCTUYECKOTO XapaKTepa WIM HWHOE COACHCTBHE WX
coBepiieHnio. OHM MEPEeYUCIICHbl HEMOCPEICTBEHHO B AMCHO3UIMU: TeppopusMm (cT. 205),
3axBar 3ajokHHMKa (cT.206), opraHm3anus HE3aKOHHOTO BOOPYXKEHHOTO (HOPMHUPOBAHHS
(ct. 208), YyroH Cy/aHa BO3IYIIHOTO WJIM BOJHOTO JHOO KEJIE3HOJOPOKHOTO TPAHCIIOPTHOTO

NOJBWKHOrO coctaBa (cT.211), mnocAraTenbCcTBO Ha JKU3Hb TOCYAAPCTBEHHBIX WIIU



oOlIeCTBEHHbIX JesATene (cT.277), HamaJeHuss Ha JMI WU YYPEKICHHs, KOTOpbIE
MOJIB3YIOTCS MEKTyHApOAHOU 3amuTou (cT. 360).

Yacte | naHHOW HOpPMBI OXBaThIBalla TaKXKe: a) CKIOHEHHE K YYacTHIO B JAESATEIbHOCTH
TEPPOPUCTUUECKOI OpraHu3anuu; 6) BOOpYKEHUE WIM O0yUYCHHE JIUIa B IIESAX COBEPIICHHS
YKa3aHHOT'O NPECTYIUIEHUS; B) (pUHAHCUPOBAaHUE aKTa TEPPOpPU3MaA JIMOO TEPPOPUCTUUECKON
opranuzanuu. [IpoOnembl KkBanudUKALMKU: TOHSATHE TEPPOPUCTUUYECKON OpraHU3aluu,
kotopas B YK He geduHMpoBaHa; Kak TMOHUMATh TEPPOPUCTUUYECKUI XapakTep
NPECTYIICHHS; KAKOBO COOTHOIICHHE CT. 205 ¢ HA3BAHHBIMH MIECTBIO YTOIOBHO-IPABOBBIMH
HOpMaMH.

OdenepanpHblii 3akoH «O  00ppdEe ¢ TEppOpU3MOMY» TMPHU3HAECT TEPPOPUCTUUECKON
OpraHU3alMI0, CO3JAaHHYI0 B LEISAX OCYIIECTBICHHS TEPPOPUCTUUYECKON AesTenbHOCTH. C
no3urii YK 3T0 pa3sHOBUIHOCTH MPECTyMHOro cooOIiecTBa (MPEeCTyMHONW OpTraHU3alliH ),
KOTOpasi CO3/IaeTCs ISl COBEPIICHUS TSHKKOTO HITM 0C000 TSHKKOTO mpectymieHus (cr. 210).
[1Th HA3BaHHBIX MPECTYIUICHUN SABIAIOTCS TSHXKKUMU U 0CO00 TsHXKKUMU. JIMIb HanmajeHue Ha
MIPEACTABUTENSI MHOCTPAHHOI'O TOCYAAPCTBA WM COTPYAHUKA MEXIYHAPOIHON OpraHu3alny,
HOJIB3YIOIIETOCS MEKAYHAPOIHON 3alIUTOM, a paBHO Ha CIIy)KEOHBIC WIIN KHJIbIE TOMELICHHUS
700 TPAHCIIOPTHBIE CPEACTBA, MOJIB3YIOIMIMECs MEXIyHapoaHou 3amuToil (4. 1 cT. 360),
OTHOCUTCA KO BTOPOM KaTeropu cpeaHend TskecTd. Kommusus, co3gaHHas 10 BHUHE
3aKOHOJIATENsSA, peIIaeTcs, Kak paHee OTMedanioch, B moyibdy OOmeid uactu. TsKKUM
NPECTYIUICHUEM SIBJIICTCS KBATM(HUIMPOBAaHHBIN cocTaB — 1o 4. 2 ¢T. 360 VK.

29 mions 2006 r. Bcrynua B cuty @3 Ne 153-03 «O BHeceHHMH U3MEHEHUH B OTACIbHBIC
3aKOHOJATENbHbIE aKThl Poccuiickoil Denepanuu B CB3U ¢ MpuHATHEM DeepanbHOro 3aKOHA
“O paruduxanmun KouBenmmu CoBera EBpombsl 0 mpeaynpexaeHud TeppopuszMa’ U
®enepanbHOro 3akoHa “O NpoTHBOAEHCTBUM TeppopusMy ». M3meHeHO HazBanue cr. 205:
BMECTO «TEPPOPU3Ma» — «TEPPOPUCTUUECKUI aKT». COOTBETCTBEHHO YCTPAHSAIOTCS CKOOKH C
TEKCTOM «TeppopucTudeckuil ak™» B cT. 277 YK. B HoBo# penakuuu ct. 205 n3naraercs Tak:
«l. CoBepiieHre B3pbIBA, MMOHKOTa WA MHBIX JEUCTBUH, YCTPAIIAIONIMX HACEICHUE U
CO3JIAIONINX OIMACHOCTh THOENM 4YeJIOBeKa, MPUYMHEHHUS 3HAYUTEIHHOTO HMYIIECTBEHHOTO
ymep6a 1100 HACTYIUICHUSI UHBIX 0C000 MANCKUX NOCAe0Cm8Utl, B TIETSIX NpOmueonpagHo20
6030elicmeus HAa TPUHATHE PEIICHUS OpraHaMH BJIACTU WU  MeHCOYHAPOOHbLIMU
opeaHuzayuaMu, a TakKe yrpo3a IpUMEHEHHUs] YKa3aHHBIX JEHCTBUI B TeX XKe 1ensix» (KypcuB
moii. — H.K.). IloguepkHyThie cioBa — ynauHas HoBauus. CyX€HO TOHSATHE OOIIECTBEHHO
OMacHbIX MocieacTBUH. OHM KOHKPETH3HUPOBAaHBI Kak 0CO00 TSDKKUE IMOCIEICTBUS, MHBIMU
CJIOBaMM, TMOCJIEACTBUSL 0CO00 TSKKUX MpecTyIuieHuil. Jlo0aBieHo yka3aHHE Ha LI€Jb B BHJIE

POTUBONPABHOTO BO3ACUCTBUS Ha MpHHATHE pemeHniH. OueBUAHO, MPOEKTAHTHl YWIU



JIOCTaTOYHO MAacCOBOE MPOTECTHOE JBWKEHHE B Poccuu ¢ ero npaBoMepHbIMH TPeOOBaHUSIMH.
OpgHako B 3THUX Ciy4yasX BO3HUKAET MPOTHBOPEYHME MEXIy CPEICTBOM H Ienbro. Ecmum
MUTHUHTYIOLIUE TPAKIAHE C LENbI0 MPUHATHS OpPraHaMu BJIACTU MPABOMEPHOIO PELICHUS
UCTIONB3YIOT MPECTYNHbIE CIOCOOBI, TO LENb HE OIpaBIbIBaeT cpeacTBa. Bcraer Oonee
CJIOXKHBIM M Ba’KHBIA BONPOC KBATU(PUKALIMU TaKUX JEHCTBUN, KaK TEPPOPUCTHUUECKUI aKT WU
KaK COOTBETCTBEHHO B3pbIBBI, MOKOTH, CO3[JaHUE YTPO3bl THOEIH JIIOACH WM KaK MacCOBBIE
OecropsaKH.

KpanmudunmpoBare mpaBOMEpHBIE MO IEIH TMPOTECTHBIE AaKTHI, COMPOBOXKIABIIUECS
B3PBIBAMH, TIOJDKOTAMH M WHBIMH JCHCTBUAMH KaK TEPPOPUCTHYECKUE aKThl, KOHEUHO,
HENpaBWIbHO. JIeHCTBUS BHMHOBHBIX JIOJDKHBI ~KBAIM(QHUIMPOBATHCS KaK MAacCOBBIE
OecTIOpsIIKY MU KaK KOHKPETHBIE B3PBIBBI, OKOTH MU KaK JPYTHe MPEeCTYIUICHHUS.

JloGaBrieHne K TEpEUHIO MOABEPIIINXCS TEPPOPUCTUYECKOMY BO3ACUCTBHIO OOBEKTOB
MEXyHapOJHbIX OpraHu3aluil BIIOJIHE 0OOCHOBAHHO, M HAJIO JIUIIb YJIUBJISATHCS, YTO 3TOTO
He Obuto caenano B 2004 r., koraa 1Ba rojaa Hazajl NPUHUMANIACh HOBAs PENAKIUs CTaThU O
teppopusme (D3 ot 21 utomns 2004 r. Ne 74—D3).

Hckmrouenue ct. 205.1 co cioBaMu «IpecTyIIEHUS] TEPPOPUCTUUECKOIO XapaKTepa» Halo
IPUBETCTBOBATh. Y KaXJ0OTO U3 MEPEUMCICHHBIX B JIaHHOM CTaThe MpPECTYIUIEHUH, KpOME,
KOHEYHO, CT. 205 (TeppopucTudeckuii akT) u 278 (TepakT), CBO COOCTBEHHBINH OOIIECTBEHHO
ONACHbIM XapakTep. YKazaHue €lIe W Ha WX TEPPOPUCTHYECKH XapaKTep CTAaBWIO UX B
MOJIO’KEHHUE COBOKYIHBIX TEPPOPU3MY MPECTYIJICHUI, YTO HE COOTBETCTBYET (haKTUUECKUM
0OCTOSITENILCTBAM HMX COBEPIICHHS M CT. 17 O COBOKYNMHOCTM mpecTyruieHuni. Hamumo Obut
OUYEepPEIHON 3aKOHONATEIFHBIN MPOCYET, TOPOKIAIOIINN KBaTH(PUKAIIMOHHBIE OITNOKH.

Cratbs 205.1 B HOBOM pelakIIUM BBITJIIUT TaK:

«CopeiicTBUE TEPPOPUCTUUECKON 1EATETLHOCTH.

1. CxioneHue, BepOOBKAa WM HHOE BOBJICUEHHE JIMIIA B COBEPIICHUE MPECTYIUICHUS,
npeaycMoTperHoro cratbsimu 205, 206, 208, 211, 277, 278, 279 u 360 nacrosimero Konekca,
BOOPYKEHUE WM MOJArOTOBKA JINLA B LIEJIAX COBEPIICHUS YKa3aHHOTO MTPECTYIUICHHUS, & PABHO
(buHAHCUPOBAHUS TEPPOPUIMAY).

Tenepb craiio sicHee, YeM B paHee AEUCTBYIOLIEH CT. 205", 4T0 CcKIOHEHHE U BepOOBKa —
9TO BUIIBI BOBJICUCHHS B COBEPIICHNUE IEPEUHCICHHBIX pecTyuieHuil. IIpasa, u 6e3 cr. 205
COJICUCTBUE TEPPOpPU3MY B JIOOBIX (opMax Haka3bIBaJOCh OBl KaK COy4YacTHE B BHJE
MOJICTPEKATENIbCTBA M MOCOOHMYECTBA. 3aKOHOJATENb BBIACIHUI Ha3BaHHBIC  BHJbI
nocoOHMYECTBA B OTAEIBHBIM COCTaB, 4TO, pa3yMeeTcs, HE O3Ha4daeT Oe3HAaKa3aHHOCTU
JPYTUX BUIOB COYYacTHs B TEPPOPUCTUYECKOM AKTE.

VY1a4yHO HMCKIIIOYMB «TEPPOPUCTHUECKUI XapaKTepy», 3aKOHOJaTe b He M30exkan KOJUIM3UU



MEKIy cr.205 0 TeppOPHCTHYECKOM aKTeé H CKIOHGHHH K Teppopusmy (ct. 205).
[TpaBonpumMeHHUTENO MPUACTCS MOJIOMATh TOJIOBY Iipu kBaydukarmu mo ct. 205 u 205 I kax
COOTHOCSITCS «TEPPOPUCTUUECKUN aKT» (OBIBIIUI «TEPPOPU3M») C «TEPPOPU3MOMY» B JAPYTHX
HopMmax. Ilo mpaBuiaaM OpUAMYECKONW TEXHUKU JOJKHA MCKIIOYaTbC MHOTO3HAYHOCTh
TepMuHOB. CIe10BaJI0 BO BCEX CIIydyasiX MCXOAUTH U3 0a30BOr0 MOHATHUS «TEPPOPUCTUUECKUN
akT». [IpaBriio 3aKkOHONATENBHON TEXHUKU HApPYIIEHO M NPU KOHCTPYMPOBAHUM NPHUMEYAHUS
Ne I x c1.205.1. B Hem paHo nerajibHOE TOJIKOBaHHE (prHaHCUpoOBaHuUs Teppopusma. [lox Hum
NOHUMAETCS MPEOCTaBICHUE WM cOOp CPEeNICTB JIMOO MpeocTaBiIeHNe «(PUHAHCOBBIX YCIYT C
0CO3HAHUeM MOo2o, 9TO OHU TPeJHA3HAYCHBI JUI (PMHAHCUPOBAHUS OPraHM3AINH...» W Jajee
o Tekcty. Takoit (opmbl BUHBI, Kak «oco3HaHue Toro» YK He 3Haer. Ommbka ucpaBiseTcs
MPOCTO: TIOCJIE CTIOBA TIOHUMAETCS» BCTABUTH CIIOBO «YMBIIIJICHHOE)». XOTS OHO U30BITOYHO U
06e3 3TOro OYEBHUIHO, YTO (PMHAHCHPOBAHHME TEPPOPHU3MA BO3MOXKHO TOJBKO C YMBICIOM,
NOpSMbIM WJIM KOCBEHHBIM, HO «OCO3HaHME» MPOTHUBOPEUUT Il 5 «BuHa» M mpUHUMIY BUHBI
(ct. 5 YK).

BBoaumas HoBast Hopma — cT. 205.2 «IlyOnuyHble PU3BIBBI K TEPPOPU3MY U IyOIHUHOE
ONpaBJaHUE TEPPOpPHU3Ma» — BBI3bIBAET OINACEHHE OTHOCUTEIIBHO HAKa3yeMOCTH 3a
BBICKA3bIBAaHUS MHEHMH ®  yOexxnmeHuid. [Ipu3biBBI K TEppOpHU3MY  SIBISIFOTCS
MOJICTPEKATENIbCTBAMU K COBEPIICHHUIO TEPPOPUCTUYECKOIO aKTa HE3aBUCHMO OT HX
nyOnumuHocTd. VIMEHHO Takylo KBanu(UKalMio, KaK [OACTPEKaTeNIbCTBO, Ipeasaraer
MexnyHapOaHbIN NAKT O TPAXKAAHCKUX U MOJUTUYECKUX IpaBax, NpuHATHIA Ha XXI ceccun
I'enepansaoit Accambien OOH 16 gexaOpst 1966 r., patuduuupoBanusiii [Ipe3nnuymom
BepxoBuoro Coera CCCP 18 centsiops 1973 1. Yacte 2 c1.20 rmacutr: «Bcsikoe
BBICTYIUICHHE B TMOJb3y HAIIMOHAJIBHOM, pAacOBOM WM PEJIUTHO3HONM HEHABHUCTH,
MpeJCTaBIsIoNee co00M MOJICTPEKATENbCTBO K AUCKPUMMHALIMK, BpPa)xAe WIM HACHIUIO,
JIOJDKHO OBITH 3ampereHo 3akoHoM». YK P® conepuT 1Be cTaTbM, HakKa3bIBAIOLIUE 3a
TAKOr0 poJia JMCKPUMHUHAIIMIO, U HAa OOIIMX OCHOBAHMSIX 3a IOACTPEKATENbCTBO K HEH
(ct. 136) m Kk BO3OYXKIEHHUIO PACOBOM, HAIMOHAIBHOW, PEIUTHO3HON Bpaxasl (cT.282) W,
CleIoBaTeNIbHO, KakK TOJCTPEKAaTeIbCTBO K TEPPOpPU3MY U HAA0 KBaTHU(PHUIMPOBATH
COJIESIHHOE.

Yro kacaercss KpUMHUHAIN3ALUHU «ITyOJIMYHOTO ONpaBAaHUs TEPPOPUCTHUECKUX AKTOBY», TO
OHA MPEJICTABISAETCS KpailHE CIOPHOM. XapakTep U CTENEeHb aHTHUCOIMAIBLHOCTH, TI0 MOEMY
MHEHHUIO, HEJAOCTAaTOYHBI ISl MPU3HAHHS TAKOTO «OMpPaBJaHUsS» OOLIECTBEHHO OMACHBIM.
O1eHOYHOCTh TEpPMHUHA «OMpPaBJaHHE» CIIOCOOHA MOPOAMTH PEATbHYIO YIpo3y pPaclpaBbl ¢
kceHo(oOrel KapaTeTbHBIMU YTOJIOBHO-TIPABOBBIMHU CpelcTBaMH. [10KaTh pyKy TEppOPHUCTY

— ompaBaanue TeppopusMma? Ecim BIoBa 4YEYEHCKOTO TeppopUCTa MyOIMYHO pyTraeT



POCCHUICKMX BOEHHOCTYXKAaIIUX 3a yOMICTBO Myka — ompasjaaHue Teppopusma? Kpurtuka
M30BITOYHOCTH KOJIMYECTBA aMHHUCTHI TeppopucToB YeuHn — ompaBaaHue teppopuszma? 1
T.A. U T.Il. AIMMUHUCTPATUBHON U JTUCLMITIMHAPHON OTBETCTBEHHOCTH OBUIO OBI IOCTATOYHO.
I[Io KoAIl ne Hnakazyemo myOnuyHOe ompaBaanue jaxe ¢(ammsma. Cratbs 20.3
npeaycMaTpuBaeT aIMHUHHCTPATUBHOE HaKa3aHWE 3a JIEMOHCTPHUpOBaHUE (HAIIMCTCKOU
aTpUOYTHKH MM CUMBOJIMKH B LIEJISIX MPONAraH bl TaKOW aTpUOYyTUKH MM CUMBOJIHMKH.

[Tpumeuanne k cr.205.2 YK He pemaer MNOJHOCTBIO MpoOJieMbl KBaJIU(UKALUH
«OIpaBlaHus TeppopusMa». «B HacTosmed crarbe, — TOBOPUT INpPUMEYaHHE, — TIOJ
nyOJIMYHBIM ONpaBJaHUEM TOHMUMAETCs MyOJMYHOE 3asBICHUE O TPU3HAHUHM TEOPHUH U
IIPAKTUKY TEPPOPHU3Ma NPABUIBHBIM, HYKXJAOIUMCS B MOJACPKKE U MOAPAKaHUM». Takoro
poa HOPMBI B YTOJIOBHOM KOJEKCE CIIOCOOHBI TMOPOXKIaTh MEXHALMOHAIBHYIO U
MEXKOH(PECCHOHAIIBHYIO Bpa)ay, BMECTO TOTO 4YTOOBI HEHTpann3oBaTh €€. YTOJOBHBIN
KOJIEKC JTaBHO COZEPIKUT HOPMBI JJIsi OOpHOBI C BO30YKICHHEM HAIlMOHAIBHOM, pacoBOii,
COLMAJIBHOM U T.I. BPaXX/bl U HEHABUCTH, B 4YaCTHOCTH CT. 282. I[IpumeHnseTcst oHa peako, He
oTpakasi (paKTMYECKOI'0 COCTOSIHUS TaHHOM MpecTynHOCTH. IIpomaranaupyoT HEeHaBUCTh O
HallMOHaJbHOMY Tpu3Haky B Poccum cBbeime 100 razer u xypHanoB, 6osee 200 caiitoB B
HHTtepHeTe. YTOI0BHBIM KOACKC K BUHOBHUKAM IIpUMEHsETCs KpaiiHe penko. K msatu romam
auIeHus cBoOoabl Obll mpuroBopeH CTOMAaxMH 3a pa3kKUraHWE HallMOHAIBHOM pO3HH,
IPU3BIB K CBEPKEHUIO KOHCTUTYLIHOHHOTO CTpPOSI W IPHU3BIBBI K OJKCTPEMHUCTCKUM
neiictBusiM». B ocHoBaHHOM UM Oronierene «PaankanbHas NoauTHKa» U Ha caiite «KaBkas-
LEHTP» OH IyOJMKOBaJd MaTephalibl C OJ0OpeHHeM IEHCTBUN YEUYEHCKUX CerapaTucTOB
IPOTUB Hapoa0B Poccuu u mpu3biBall TMKBUAMPOBATH MPABOCIABHYIO PEJIUTHIO.

3akoH Ne 153-®3 or 27wutons 2006r., OOOCHOBAaHHO HWCKJIIOYMB  TPH3HAK
«TEPPOPUCTUYECKUI  XapakTep» B IIECTH IepeduciaeHHblx B cT. 205.1 cocraBax
NPECTYIUIEHUH, HE clenajl 3TOro NPUMEHMTEIbHO K IPECTYIUNIEHUSAM «IKCTPEMUCTCKON
HanpasjieHHOCTH». MlcTopus MPUHSTHS yTOJIOBHO-IPABOBBIX HOPM 00 AKCTPEMHU3ME, HOPM O
KOHTPPEBOJIIOLIMOHHON TPONAraHae, a TAKXKe AHTHCOBETCKOM aruTaluyd M IpONAaraHae B
Konexcax PCOCP 1922, 1926 n 1960 rr. He crana, K COXaJIECHUIO, apIyMEHTOM IPOTHB
KOHCTPYKLHUH COCTaBOB «3KCTPEMHUCTCKONW HAIIPABIEHHOCTHY.

Cratbs 282' «Opraumsamus KCTPEMHUCTCKOro coobmectay (BBegeHa M3 ot 25 uroms
2002 r. Ne 112-®3) OTHOCUT K TPECTYIUICHUSM SKCTPEMHUCTCKOW HAMPaBICHHOCTH BOCEMb
COCTaBOB: BOCHPEISATCTBOBAHME OCYIIECTBJICHHMIO TpaBa Ha CBOOOJY COBECTH U
BepoucnoBeanuio (cr. 148); BOCHPENnsATCTBOBaHUE TPOBEICHHIO COOpaHHs, MUTHHTA,
JNEMOHCTpAlMM, HIECTBMsI, NMUKETUPOBAHMSI MM Yy4yacTHiO B HUX (cT. 149); XymnuraHcTtBo

(ct. 213); Bangamu3M (cT. 214); yHUYTOKEHUE WM TOBPEKICHUE MAMITHUKOB HCTOPHUU H



KyJbTYphI (CT. 243); HampyraTeiabCTBO HAJ TEJIaMH YMEPIIUX U MECTaMHU HX 3aXOPOHCHHS
(ct. 244); myOGiMuHbBIE TPU3BIBBI K OCYIIECTBICHHIO SKCTPEMUCTCKOM esTebHOCTH (cT. 280);
BO30Y>KJCHHE HEHABUCTHU JINOO BPAXKIBI, 2 PABHO YHIDKEHHE YEIOBEYECKOrO JIOCTOMHCTBA
(ct. 282).

['nmaBHast mpoOiiemMa KBaMM(UKAIWK TIEPEUYMCIICHHBIX TPECTYIUICHHH 3aKiioueHa B
MOHUMAHUU «IKCTPEMH3Ma», «IKCTPEMHUCTCKOW JIEATEIbHOCTU» U  «IKCTPEMUCTCKOMN
HampaBleHHOCTH». OOpamaeT Ha ceOs BHHUMaHUWE XPOHOJOTHS HW3MEHEHHH HOpM 00
skcrpemmsme — 2002, 2003, 2004 rr. Ona oTpaxkaeT KoyieOaHUS 3aKOHOIATENsI B
KPpUMHUHAJIM3AUA SKCTPEMH3MA M CO3JaeT YCJIOBMS JUIsl aJeKBaTHOM HESICHOCTH B
kBamndukanuu. B yrojgoBHo# cratuctuke He Oosee 10—15 ocyKIeHHBIX B TOJ IO CT. 282!
«Opranuzanus AeaTeIbHOCTH KCTPEMHUCTCKOro coolrmiecTBa». [lpu sTom, kak mpaBuiio, B
COBOKYITHOCTH € JIPYI'MMHM NPECTYIIICHUAMU. | eHepaabHblil IPOKYpPOp NPUBEI TaKUE JaHHbIE:
3a  sHBapb—uoab 2006 T. 3apeructpupoBaHo 149 mpecTyruieHui, CBSI3aHHBIX  C
BO30YKJICHHEM MEKHAIIMOHATLHON BpaKabl. CKOJBKO Cpeld HUX TOJIBKO IO CT. 282, 2821,
282 VK He yTouHseTCS.

[ToHATHS W TEPMHUHBI, OMHCHIBAIOIIME OOIIECTBEHHYIO OMACHOCTH JAESHUM, HampuMmep,
«KpaXka», «COydyacTH€ B MPECTYIJICHUN», IOJIYYEHHE B3STKH» U T.I. UMEIOT HETaTUBHYIO
OKpacKy y>k€ Ha JIGKCHYeCKOM ypoBHE. JIt000¥ TOJIKOBBIN CIOBaph PYyCCKOTO SI3bIKa 3TO 0e3
Tpyna noarBepaut. B urone 2002 r. YK «oGoratusics» U TePMHHOM «IKCTPEMHU3MY, KOTOPBIH,
HE OTpaxkas BHO OOILIECTBEHHYIO OMACHOCTh JESHUS, MOKET MOHUMATHCS U KaK MO3UTUBHOE
noseneHne. Co3naroTcst oOIIecTBa SKCTPEMAlIbHOTO OTIbIXa, pa3BiiedeHuil, cnopra. Jlaxe
€CTh MOPOXEHOE <«OKCTpUM». TOJIKOBBII CIOBapb PyCCKOIO f3bIKa, K KOTOPOMY MBI KaK K
MEPBOMY JIEKCUYECKOMY HCTOYHUKY oOOpaiaemcsi Mpu BCTpeYE C HE3HAKOMBIM CIIOBOM,
Pa3bACHSET: «IKCTPEMU3M» — MPUBEPKEHHOCTh K KpalHUM B3TJsAaM U MepaM (0ObIYHO B
MOJUTUKE). OKCTPEMHCT — CTOPOHHHUK 3KCTPEMHU3MA. OKCTPEMANbHBII — KpalHUH,
HEOOBIYHBIH MO TPYAHOCTH U cnoxnocTi . Kak BHHO, HUYErO aCOLHATBLHOTO pyCCKHi
A3bIK B CAMOM CJIOBE JKCTpeMH3M He ycmarpuBaeT. CMelleHHe >KypHATUCTaMH U Jaxke
nemytatamu ['octymbl skcTpeMusMa ¢ (pamm3Mom, TEppOPU3MOM U HACHIIUEM OIIMOOYHO.

B Ob6pamenun unenoB OOmecTBeHHON manatel Poccuiickoit ®depepanuu K mnaiatam
OenepansHoro Cobpanus Poccuiickoit ®enepanuu 1Mo BOMPOCY O HEOOXOIUMOCTH
COBEpUICHCTBOBAHUSA  3aKOHOAATENbCTBA B  cdepe MPOTUBOACHCTBUS  SKCTPEMHU3IMY
CIPaBEJIMBO OTMEYAETCS: «...M0JIaraéM HEOOXOAUMBIM 0c000€ BHUMaHuEe 00paTUTh Ha CaMO
HOHATHE “DKCTPEMU3M”, “IKCTPEMUCTCKAS IEATENBHOCTD , IOCKOJIbKY UMEHHO OT YETKOCTH

OHpCIICJ'ICHI/Iﬁ YKa3aHHBIX TCPMHUHOB B 3aKOHC B 3HAYUTEIBLHON CTCIICHH 3aBHUCHT KauyeCTBO



BCEr0 3aKOHOAATENhCTBA B c(epe MPOTHBOIACHCTBHUS JKCTPEMHU3MY U, Kak CIEICTBHE,
3¢ (HeKTUBHOCTH TPABOMIPUMEHUTEIBHON AESITENEHOCTIY.

KBanmudpukannonnsie OmuOKH CBS3aHbI, TIAaBHBIM OOpa3oM, C 3aKOHOJATEIBbHOMN
HEOTIPEICTICHHOCTRI0O TEPMUHOB <OKCTPEMU3ZM» U <«IKCTPEMHUCTCKAs EATEIBHOCTHY, KaK
o0Bsicam nipeacenaTesib Komuccnn OOIIECTBEHHON MajaThl MO OOIIECTBEHHOMY KOHTPOJIO
3a JeATEIbHOCTHIO IPABOOXPAHUTEIBHBIX OPTaHOB, CUJIOBBIX CTPYKTYp U peQOpMUpPOBAHUEM
cynebHo-mpaBoBoit cucteMbl A. Kydepena. Camu mpaBoOXpaHHUTENU MpocsT: «JlaliTe yeTkoe
TOJIKOBAHHE TIOHATHSIMY *~. Be3 9TOro Hen30eKHbI KBaTH(pHKAIMOHHBIE OLTHOKH.

VYOenutenbHO KPUTHKYIOT JemyTaThl W mnonutojoru mpoekt Comera deneparuu o
nonpaBkax kK ®3 «O nOpoTUBOACHCTBUM HKCTPEMHUCTCKOM JAesTeabHOCTH». OHHM BEpPHO
CUMTAIOT, YTO IIPEXKJE YEM yKECTOUaTh MEphl MPOTUBOACHCTBHSI IKCTPEMU3MY, HY)KHO JaTh
YETKOE OIPEIEICHIE TOMY IIOHSTHION .

Kak mymaercs, 3To HempocTas 3ajada JaTh IPABOBOE TIOHATHE «IKCTPEMH3M» U
«OKCTPEMUCTCKAs JESATEIIbHOCThY, PAaBHO MPUTOIHOE JUIsl BCEX OTpaciiell 3aKOHOAaTeIbCTBa U
noayac JMIICHHOE AaHTHCOIMANBHOCTH. be3 dYeTkoro 3aKkoHOJATeNbHOTO OINpeAeNeHUs
OKCTpPEMH3Ma M DKCTPEMHUCTCKON MEATENBHOCTH BO U30eKaHWE TpYyOBIX HApyIICHUN
3aKOHHOCTH HOPMaM O HHMX HE MECTO B YTOJIOBHOM 3aKOHE.

®denepanbHbIi 3ak0oH «O BHECEHMHM U3MeHEeHUM B ctathu | 1 15 denepanbHoro 3akona “O
MPOTUBOJEHUCTBUU KCTPEMHUCTCKON AesTeabHOCTA » OT 27 utonst 2006 1. Ne 148-D3 oTHOCHUT
K OKCTPEMHUCTCKOM MAESITeNbHOCTH (IKCTPEMH3MY) JeATelNbHOCTh opranuzanui, CMU,
GuU3MYECKUX IUI[ TO TIUIAHUPOBAHUIO, TOJITOTOBKE W COBEPIICHHIO: a) TMPOTHB OCHOB
KOHCTUTYLIMOHHOTO cTposi (cT. 274-282); 0) mpotuB obuiectBeHHON Oe3omacHocTH (cT. 205,
205', 205%, 208, 212, 213); B) mpotuB mopsiaka ympasieHus (cr.317, 318); r) mporus
augHocTH (. «e» cT. 111, 112, 4. 2 cr. 130); 1) TpOTUB KOHCTUTYLHOHHBIX TpaB (cT. 136).
Hesicha mnpaBoBas mpupona TpomaraHabl HWCKIIOYUTEILHOCTH, TPEBOCXOJICTBA JHOO
HETIOJTHOIIGHHOCTH TPXKIAH 10 MPHU3HAKY X OTHOIICHHS K PEIUTHH, COIMATBLHOU, PacoBOM
u T.11. npuHaanexxnoctd. Hu YK, au KoAll takux nmpaBoHapymenuii He 3HaeT. Jlanee B @3
Ne 143-03 nepeyucnsroTcs Kak BUABI SKCTPEMU3Ma aJIMUHUCTPATUBHBIC MPABOHAPYIICHUS,
nyOIUYHOE IEMOHCTpUpOBaHue HarucTcKkoi atpudyTuku (ct. 20.3 KoAlIl) u 3akona o CMU.

OTAenbHBIM TYHKTOM TaM BBIJICIICHO «(DUHAHCUPOBAHUE YKA3aHHBIX JEHCTBUN TMOO HHOE
COJICHCTBUE UM, B TOM YHUCJIE MyTeM MPEAOCTaBICHUs MOIUTrpapUueckod U MaTepuaibHO-

TEXHUYECKOH 0a3bl, Tene(OoHHOM, PaKCUMUIBHOM U MHBIX BUAOB CBA3H, MH()OPMAIIMOHHBIX

3% Ooiceco C.H., Illseoosa H.FO. TomkoBbIit coBapb pyccKoro s3sika. M., 1993, C. 942,

362 Tlyneman I1. TonkoBanue skcTpemusma // Pocemiickas rasera. 2006. 7 Hiods.

3% Briowcymosuu B. Tlonstre pactsxumoe // Pocemiickas rasera. 2006. 24 HOs6.



YCIIyT, UHBIX MaT€pUAIbHO-TEXHUUECKUX CPEJICTBY.

OKCTPEMHUCTCKOM  MpHU3HAEeTCs  OpraHu3anusi, OOIIECTBEHHOE WM  PEIUTHO3HOE
0o0beIMHEHNEe, B OTHOILIEHHWU KOTOPBIX CYJOM NPUHATO BCTYIHUBIIEE B 3aKOHHYIO CHITY
pelleHne O JUKBHJIALUMU WIM 3allpeTeé B CBA3M C OCYIIECTBIEHHEM 3KCTPEMHUCTCKOU
NESATENIbHOCTH. «DKCTPEMUCTCKOE MaTepHualbl — MpeAHa3HaueHHbIE A1 OOHApOJOBaHUS
JTOKYMEHTHI 1100 MH(pOpMalus Ha APYTUX HOCHUTENSAX, MPHU3BIBAIOLINE K OCYIIECTBICHUIO
9KCTPEMHUCTCKOW JIEATEIbHOCTH WJIM ONPAaBIBIBAIOIINE HEOOXOAMMOCTh OCYIIECTBICHUS
TaKOW JEATENbHOCTH, B TOM 4YHUCJIE TPYAbl PYKOBOAUTENIEH HAlMOHAI-COLUAIUCTCKON
paboueit maptum ['epmanuu, dammcTckoit maptun Mramuu, myOaukanuy, 000CHOBBIBAIOIIHE
WIM ONpaBAbIBAIOIIME MPAKTUKY COBEPUICHUS BOEHHBIX WM UHBIX MPECTYIUICHUH,
HANPaBIEHHBIX Ha TMOJHOE WJIM YacTUYHOE YHHUUYTOXKEHHE KaKOW-THMOO STHUYECKOM,
COLIMAJIBHOW, PACOBOM, HALIMOHAIbHOM WJIA PEJIMTUO3HOM TPYIIIIBD).

Cronp oOmMpHOE IMTUPOBAHME MOTPEOOBANIOCH IS TOTO, 4YTOOBI pPa300paThCs C
KBATH(UKAIMEH  MPECTyIUICHWH  HEBUJIAHHOTO  JIOCEJIE  THUMA  «OKCTPEMHCTCKOMN
HarmpaBjaeHHOocTH». [lonararo, 4To Tak 3aKOHBI HE IMULIYTCS, €CJIHU TMOHATh MX CMBICH HE
ynaetcs HU JemyTary locaymbl, HU uieHy OOIIecTBEHHOW ManaTel, HU YYCHOMY, HH
IPAaKTUKy. ABTOp 3aKOHOINPOEKTOB 00 »skcrpemuszMe mnonutoaor M. KpacHoB — He
CHEIMAIUCT B 00JIacTH YrojioBHOro mpaBa. CHMNTOMAaTHYHO, YTO NpU 0OCYXKIEHUU
€IMHUYHO JIEHCTBYIOIMUX Ha TMPaKTUKE HOPM 00 3KcTpemusMme B «Poccuiickoil rasere» He
MPUHSI YYacTUsl HU OJIMH IOPUCT-TIPAKTUK WM TEOPETHK. HEKOHCTUTYMOHHOCTh MPUHSTHS
«3aKa3HOTO 3aKOHA» KaK AHTMKOMMYHHCTHYECKH HAIIPABJIEHHOTO, IO YTBEPXKACHUIO €r0
aBTOpa, sl MeHs OeccriopHa. I[IOBTOprO yHHKalIbHOE OOOCHOBAaHHME ITOMOIIHUKA HKC-
npesunenta b.H. Enpnmna. «J/lBa pexuma — GammcTCKUii ¥ KOMMYHUCTUYECKHH —
MpakTHUYecKu ogHO M To k€. Ho mo dammusmy ecte HropuOeprckue HTOKyMEHTHI, a IO
KOMMYHH3MY TaKUX JTOKyMEHTOB HET.

... cnaBa bory, uro Bcien 3a 3TUM 3aKOHOM («O TPOTHUBOJIEHCTBUU IKCTPEMUCTCKOMN
nesreabHOCTH» No 156-D3 ot 9 utona 1999 r. — H.K.) BHecTn n3meHnenus B YK.

...TOTOB OTAATH JKHU3HB 33 TO, YTOOBI HEKOTOPHIE B3IISLIBI OBLIH HAKA3aHBIY .

Konctutyuuss P® ycranaBiuBaer: «KaxmoMmy rapantupyercsi cBo00a MBICIH U CIOBa»
(u.1 cr.29); «Hukto HEe MOXKeT OBITh NPUHYXKAEH K BBIPAKECHUIO CBOMX MHEHUH W
yOeXKIIeHN WM OTKa3zy oT Hux» (4.3 cT.29); «B Poccumiickoit denepanuu mpusHaETCs
uaeonoruueckoe MHorooOpazue» (4.1 ct.13); «Hukakas wuzpeonoruss HE MOXKET
YCTaHABIIMBATLCA B KAauyeCTBE TOCYIApPCTBEHHON wiu oOs3arenpHO» (4.2 cT. 13); «B

Poccuiickoit @eneparny mpu3HAeTCsl MOJUTHYECKOE MHOrooOpasznue, MHOTONapTUHHOCTH)



(4. 3 ct. 13); «Ob1mecTBeHHBIE 00BETUHEHHSI PaBHBI TIepe] 3aKOHOMY (4. 4 cT. 13).

Vka3 b.H. Enpiiuna Ne 1400 o 3ampere Kommynuctuueckol maptum Poccuiickoit
O®enepaunn Koncruryunonneii Cyn mpu3Hain HE COOTBETCTBYIOIMM OCHOBHOMY 3aKOHY
P®.

@3 ot 27 mrons 2006 r. Ne 148-D3 kacancsd u3MeHEHHH ToJbKO ABYX crareil @3 «O
MPOTUBOJECHUCTBUU IKCTPEMHUCTCKOM JeATeIbHOCTHY, @ UMeHHO | u 15. IlepBas perynupyer
OCHOBHBIE  TOHSTHSI <«OKCTPEMHUCTCKasi JAEATEIbHOCTh (IKCTpEMU3M)», JApyras —
«OTBETCTBEHHOCTHh rpaxaaH Poccuiickoit deneparny, MHOCTPAHHBIX TpakgaH W JuI 0e3
FPAKIAHCTBA 32  OCYLIECTBICHUE JKCTPEMHUCTCKOW  JesTenbHocTw». Jlis  menen
KBaJIM(UKALIMYU TPECTYIJICHUH SKCTPEMHUCTCKON HamNpaBlI€HHOCTH HMEET 3HaueHue CT. 1
«OCHOBHBIE TIOHATHUSD.

Kpamudukannonnsiii Bompoc Ne 1: mpaBoBoii cratyc D3 «O npoTHBOAEHCTBUH
KCTPEMUCTCKON JesTeNbHOCTH» B pemakuuu 27 utons 2006 r. Kak OyAaTo oH mpeacTaBiseT
coboii 6mankeTHbId a1a YK 3aKoH, HA Y4acTH M MyHKTBl KOTOPOTO CIEAYET CChUIATHCS MPH
KBaM(UKAIIMKA YTOJIOBHO-MIPABOBBIX HOPM OO0 3KCTpEMU3ME WJIM — HET. biIaHKeTHbhIMU
Ha3BaHbl W HOpMbl KOAII, a Takxke Te, KOTOphIE€ JalOT JIETAIbHOE TOJKOBAaHUE
(uHAHCUPOBAaHUS SKCTPEMHU3Ma M DJKCTPEMHUCTCKHUX MaTepuajoB. B nelcTBUTENbHOCTH
YTOJIOBHO-TIPABOBBIE HOPMBI, TiepeunciaeHHbie B cT. 1 @3 ot 27 utons 2006 r., OJaHKETHBIMU
He sBistoTca. OHM mpeaycMoTpeHsl YK B rjaBax O rocyJapCTBEHHBIX MPECTYIICHHSX,
MPECTYIUICHUSAX MPOTHUB OOIIECTBEHHOM 0€30MaCHOCTH U TMYHOCTH.

Bormpoc Ne 2. MoryT nu npecTymuieHus, a eie NpoTUB OCHOB KOHCTUTYIIMOHHOTO CTPOS,
YPaBHUBATHCS C AAMUHUCTPATHUBHBIMHU MPOCTYNKaMHU, OyAyyd OOBEAMHEHHBIMH B OJHOU
rpynne AesHui «3KCTPEMUCTCKON HampaBiieHHOCTH». OTBET aKCHOMAaTHUYEH: HET, HE MOTYT.

B 4.1 cr. 1 gannoro ®3 mepeyuclieHbl MPECTYIUICHUS, B 4.2 — aJMHUHUCTPATUBHBIE
MPOCTYTIKH, U BCE OHU 0003HAYCHBI KaK «IKCTPEMHUCTCKON HAMPABICHHOCTH.

Bompoc Ne 3. OOmiecTBeHHOE, pENIMTHO3HOE OOBEAWMHECHHE MO0 WHAs OpraHU3aIus
MPU3HAIOTCS IKCTPEMUCTCKUMU «B OTHOLIEHHHM KOTOPBIX CYJOM IPHUHSATO BCTYIUBIIEE B
3aKOHHYIO CHWJIy pelIeHHe O JUKBHIAIMU WIW 3ampere JACsITeNbHOCTH B CBS3H C
OCYILIECTBJICHUEM DSKCTPEMHUCTCKOM JesTeabHoCcTH» (4. 1 cCT. 2827 VK). Kakum obpa3om
KBTM(UIIIPOBATh CO3JIaHUE IKCTPEMHCTCKOTO COOOIIecTBa MO CT. 282! NpU OTCYTCTBUH
pelIeHus cy1a O IPU3HAHUU €Tr0 SKCTPEMUCTCKUM?

Bonpoc Ne 4. Kakum 06pa3om cyZ MOXKET BBIHECTH PEUICHHE O MPU3HAHUU OpraHU3aluu
DKCTPEMHUCTCKOM WJIM 3alpeTUTh €€ «B CBA3M C OCYIIECTBICHHEM HKCTPEMUCTCKOMN

NESTENIbHOCTHY, €CJIM TaKOBas JINOO MPECTYIHA, INOO aMUHUCTPATUBHO HAaKa3yeMa U He Mpu

364 poceniickas razera. 2002. 1 OKT.



MEepBOM, HE MPU BTOPOM MPABOHAPYIICHUM TMPU3HAKKA HKCTPEMHU3Ma 3aKOH HE Ha3bIBacT?
KBanudukamus mo cr. 282" 1 2827 okazbiBacTCs B 3aMKHYTOM JIOTUYECKOM KpyTe.

Bompoc Ne 5. Ecnm B mporecce n1ocyaeOHOTO U CyaeOHOTO pa3doupaTenbCTB, HApPUMEP
JeNna O XyJIHTaHCTBE, OOHAPYKHUTCS, YTO MOMHMO COOCTBEHHO XYJUTAaHCKOW MOTHUBAIUHU Y
BUHOBHHKA €I[e¢ UMEETCS MOTHB HAIIMOHAJIBHON HEMPHUSI3HH K TMOTEPIIECBIIEMY, TOJDKHA JIU
clemoBaTh KBaTU(HUKAIMSA MO COBOKYMHOCTH cO CT.213 m 28219 [Tonararo, Her, BBUIY
OTCYTCTBHSI TPU3HAKOB COCTaBa OPraHU3AIMHM SKCTPEMHUCTCKOTO CcOOOIIecTBa, TeM Oolee
OpraHu3aIiy ACSITeILHOCTH IKCTPEMHUCTCKON opranm3anuu. llepeueHs KBaIn()UKAITMOHHBIX
BOIPOCOB MOKHO NPONOJKUTH. Jlerko aemyrtaty Mocropaymel 3asBisiTh: «Ecimu mpocto
OTHSUTU JI€HbTU U MOOMJIBHUKH — OJMH COCTaB MpecTyIUIeHus. Eciu oHM Ipu 3TOM Kpudaiu

365

“beii uepHbIX!”, TO HaIO0 JAaBaThb CPOK B JBa—TpU pa3a OOIBIIMID» Tpynno

IIPABONPUMEHUTENIO JIEMYTATCKYI0 PEKOMEHJALMI0 IMPETBOPUTH B YTOJOBHOE JEIO M3-3a
OTCYTCTBHSI YTOJIOBHO-IIPaBOBOI HOPMBI, HaKa3bIBAIOLIEH 3a KPUK «Oeit qepHHx!»3 66,

B 2005 r. Mocobicy BeIHEC pelieHre o 3arpere o0beanHeHns, nMeHyromero ceds «llaptust
HAIIMOHAN-00JBIIEBUKOB», PYKOBOAUMOro 3. JINMOHOBBIM. [0 3TOr0 MOJOABIX «HAIIOOJIOB)
OCY’KIaJIM HE pa3, HO HE 3a MPECTYIUICHHs] SKCTPEMHUCTCKOM HAIIPABIEHHOCTH, a 3a XYyJUTaHCTBO,
B YACTHOCTH, 3a YYMHEHHE OECHOpsSIKOB B NPUEMHBIX MUHHCTpa 3ApaBOOXPAHEHUS U
NIPE3UJICHTA, 32 BBIBCIIMBAHUE AHTUIIPE3UICHTCKOIO IUIaKara Ha 12 stake rocThHULBL B aTnx
JICHCTBUSIX HE TMPOCMATPHUBACTCS COCTAB XYJIMTAHCTBA B HBIHEIIHEW penakiuu cT.213. Peub
MOYET UATA 00 aJJMUHUCTPATUBHOM MPOCTYIIKE, METKOM XyJHTaHCTBe. BMmecTe ¢ TeM B aBrycre
2006 r. 20 1eBOpalKaIOB-«HAIIOO0IOB» BHIBECHIM Ha IMPOTYJIOYHOM Kopallle M BBIKPUKUBAIIH
AQHTUNPABUTEIbCTBEHHBIE U AHTHUIpPE3UJCHTCKUE Jo3yHru. Hukro ux He 3aaepxkuBan. Bce
«HAIOOJIBD) BHIIILIN HA OJIMKAMIIIEH OCTAHOBKE M CIIOKOMHO Pa3oILIHCh 1O JjoMaM. UTo ke Takoe
SKCTPEMUCTCKAs! JESATETbHOCTh?

B wuione 2006 r. 13 aBTOpUTETHBIX TyOepHATOPOB MOAMHMCATH OTKPHITOE IHUCHBMO K
JAHUIEpaM TMapiIaMEeHTCKUX (Qpakuuil ¢ MpeIOKEHHEM OTIYYUTh OT OOIIECTBEHHOW KH3HH
Poro3una, JInmoHOBa M T.N. 3a 3KCTpeMUCTCKOE noBeAeHue. [IpennoxeHo mponoBeyommnx
9KCTPEMH3M He JIOMyCKaTh K BbIOOpaM B opranbl Biactd, k CMU, He mpenoctaBisaTs adupa
uT.a. [Ipy 3TOM BBICKA3bIBAIUCH TMOXKETAHUA CO3AaTh OpraH, KOTOPBIH OBl SKCHEPTHO
onpenensa, SBISETCd JU TO WIM HMHOE BbBICKA3bIBAHUE HKCTPEMUCTCKUM. JIOKHBI

NPUHUMATLCA CyAeOHbIE pElIeHHs] OTHOCHTEIBHO TOrO, COJEp)KaTcs JU B IMPOrpaMmax

385 Mockeun-Tapxanoe M. Kcenopobus — MOIPOCTKOBEIA KOMIUIEKC dermoedectsa // M3sectus. 2006.
27 CeHr.
3% Cm.  aprymeHTHpOBaHHYIO KpHMTHKY: XneGywikun A.I. TIpecTymHBI SKCTPEMH3M: TMOHATHE, BHIHI,

po6IeMbl KpUMUHAIM3AINN U TEHATN3aIun: ABTOped. Iuc. ... KaH/I. Iopua. Hayk. CapaTos, 2007.



mapTHii M OOBEAMHCHNH «IKCTPEMHCTCKHE MOMEHTH C'. C TAKHMM MHEHHEM HENb3s He
corylacutbes. Peub He uaer 00 yroloBHON OTBETCTBEHHOCTH 3a SKCTpeMu3M. OHAaKO HOPMBI
B YK neiicTBy1oT.

ITpencenarens Komurera 1o KOHCTUTYLIMOHHOMY 3aKOHOJATEIBCTBY U TOCCTPOUTEIBCTBY
l'ocnymer B. Ilunurua B umHTEpBBIO «PoccHMiicKkoM Trasere» 3asBWI MPAMO, YTO «IIOHATHE
9KCTPEMHU3M OKOHYATEJbHO MOKa He cdopmyinupoBaHo». OH BbICKa3al OOOCHOBAHHOE
onacenue: «HeoOxoauMo OOpOTHCS ¢ HKCTPEMHUCTCKUMHU MPOSBICHUSIMHU, NPU 3TOM HEb3s
nepeiTH Ty TOHKYIO I'paHb, 32 KOTOPOW MOKET 3aKOHYMTHCS CBOOOJa cioBa. S aymaro, 4To
6yeT BeIpabOTaHa KaKas-TO PAIHOHATIBHAs (opMan C..

Ha 3aceganum ['ocmymbr 15 utons 2006 T. mo Bompocy o 6opb0e € IKCTPEMHU3MOM H
Koppynuuer MuHUCTp MBJI 3asBui, 4TO B 3aKoHoAaTenbCcTBe PP HE 3aKperuieHbl Takue
TOHATHS, KAK «IKCTPEMHCT», «IKCTPEMHCTCKAS AKIUs», «MEXKTyHAPOIHBIH IKCTPEMH3M» . .
JlemyTaThl 06€CIOKOMINCH T€M, YTOOBI B peABbIOOPHBIX KammaHuax 2007-2008 rr. KpuTuky
BIACTH HE OLCHWIH KaK «3KCTpeMu3M»° '. O HEJOMYCTUMOCTH O3TOr0 MPEayNpeaa
ITpesunent B HossOpe 2006 r. Ha BCTpeue C JUAEepaMu MapIaMeHTCKUX MapTHH.

I'eHepasibHass TpOKypaTypa BBICTyNWIA C IPEIIOKEHUEM (IIPaBOM 3aKOHOJATEIBHON
WHUIIMATUBBl OHA, K COXXaJIeHWI0, He oOsamaer) BHectu B YK craTeio 00 yrojoBHOM
OTBETCTBEHHOCTH 3a BaHJAAJIM3M, COBEPILCHHBIM 110 MOTHBAM PAacOBOH, MOJIMTUYECKOW HIIU
PETHTHO3HOM HEHABMCTH HIIA BPaXkabl® . IT0/IePKUBAIO STH HOBAIMH C ABYMS OFOBOPKAMU:
HE BBOAWTH MPU3HAK NOJUTHYECKON HEHABUCTU U BPaXKJbl BBUY HESICHOCTH 3TUX MOTHBOB B
COBPEMEHHOM coOlMaabHO MPOTHUBOpeunBOM Poccuum (paccioeHwe 10 MaTepuaribHOMY
MIOJIO’KEHUIO B 28 pa3 Mo OLIEHKE IJIaBbl TOCyNapcTBa, a HE B 14 pa3 1o OoneHKe MUHHCTpa
skoHomMuku [.I'peda). C ycraHoBieHHeM KBaIu(UIMPOBAHHOTO COCTaBa BaHIAIM3Ma
MCKITIOUHTS cT. 282" 1 2827,

W3 npuBeneHHBIX BBICKAa3bIBAHUN  BBITEKAET, 4YTO IOHATHE JKCTpEMH3Ma HeE
c(OpMyJIMPOBAHO, YTO €€ MPEACTOUT CO3/aTh MPOLEAYpPY CYyAEOHBIX peUIeHU Ha
OCHOBAHMHU JKCHEPTHBIX 3aKIIOYEHUI 00 «IKCTPEMUCTCKOM MOMEHTe». MHEeHMe JemyTara

omyonnkoBano 15 urons 2006 r., a 27 utons 2006 r. pesunent noanucan @3 «O BHeceHUU

u3MeHeHut B cr. 1 u 15 ®enepanbHoro 3akoHa “O MNPOTHUBOAEUCTBUH SKCTPEMHCTCKOM

37 Kynuxos A. Tlodemy TyOGepHATOPHI OCYIHIN SKCTPeMHCTOB // Poccmiickas rasera. 2006. 28 HioHs.

368 IlIxens T. Bnacts, oTkpoiica! / Poccuiickas rasera. 2006. 15 miomns.
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Wznmanne ['ocymapcreennoit Jymer. 2006. C. 30.
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JESATEITLHOCTH (SKCTPEMU3M) .

K mpecrymneHusiM «3KCTPEMUCTCKOW HANpPaBICHHOCTH» OTHECEHbl MPEayCMOTPEHHbBIE
cT. 148  (BOCHpEMsATCTBOBaHHWE OCYIIECTBICHHIO TpaBa Ha CBOOOJYy COBECTH U
BepoucroBeganuii), 149  (BocmpemsTCTBOBaHWE IPOBEICHUIO  COOpaHUs, MHTHUHTA,
JEMOHCTpAlLlMY, IIE€CTBUS, INUKETUPOBAHUS WIM Yy4acTHO B HuUX), 4.1 u 2 cr. 213
(xymuranctBo), 214 (Banmanmusm), 243 (yHHUYTOXKEHHE WM TOBPEXKICHHE MaMATHHUKOB
UCTOPUHM W KyJIbTyphl), 244 (HampyrateabCTBO HaJA TeNaMU YMEpIIUX M MeCTaMH HX
3axopoHeHus), 280 (myOIuYHbIe IPU3BIBBI K OCYIIECTBICHHIO SKCTPEMHUCTCKOM IeSATEIbHOCTH)
u 282 (Bo30yXAeHHE HAIMOHAIBHOHM, pacoBOi mim penuruozHor Bpaxnael) YK. Bce onnm
UMEIOT COOCTBEHHBIE MOTHBBI, €CIM OHHU IPEIyCMOTPEHbl B Ha3BaHHBIX HOpMaX. MOTHBBI
UICOJIOTUYECKON, MOTUTHUYECKOM, pacoBOM, HAIIMOHAIBHOW WM PENTUTHMO3HOW HEHABUCTH U
BPaX/Ibl B HUX OTCYTCTBYIOT.

«OKCTPEMUCTCKAs HAIPaBJIEHHOCTb» MPECTYIUIEHUH BHOCUT IyTaHUILYy B pa3rpaHUyeHHE
COCTaBOB MPECTYIJICHUI U pa3MexeBaHUE €JUHOI0 M COBOKYITHOTO MPECTYIUICHUH, HUYETO
HOBOT'O B KBAJIM(DUKAIIMIO MPECTYIJICHUI HE BHOCHT.

[Tormy TMCTCKO-KOHBIOHKTYPHOE TPOUCXOKICHHE «IKCTPEMHUCTCKUX) YTOJIOBHO-IIPABOBBIX
HopM VK Ge3 Tpyma OGHapyx)mBaeT WX OOCY)KICHHE B rocynapcrBenHoil yme’'”. Tak,
nenytat B.W. InioXuH — OuH U3 HEMHOTUX JIEMTyTaTOB IOPUCT, JOKTOP IOPUANYECKUX HAYK,
B npoiuioM npokypop I'enepanshoit npokyparypsl CCCP — cka3ai, 4To 3TOT 3aKOHOIIPOEKT
HapylIaeT KOHIICTIIHIO YrOJIOBHOTO TipaBa. I[lomoBHHY VYTONOBHOTO KOAEKCAa MOXKHO
BBIOPOCHTH, 3aMEHHMB KOHKPETHBIC IMPECTYIJICHUS CJIOBAaMH «IKCTpemMu3m». Hemnb3ss
MOJMEHATh 3KCTPEMU3M TEPPOPU3MOM, HENb3sl IMOJAMEHATh HACUJIBCTBEHHOE HW3MEHEHUE
OCHOB KOHCTHTYILMOHHOTO CTpOSI MOHSATHEM «3KcTpemusm». [lon mpusHaku «conuanbHON
pPO3HM» TOAMANAIOT Bce AemyTaTsl. Jlpyroi memytaT no0aBWi, YTO TE3UC O «COLMAIBHOU
PO3HU» MOKET IPEBPATUTHCS B CT. 5 8! VK PCOCP 1922 u 1926 rr. 0 KOHTPPEBOJIFOLIMOHHOM
arutauuu u nponarasne. Jemyrtar A.W. JlykbsiHOB HazBasl IOJIOXKEHHS 3aKOHOIIPOEKTa O
COLIMAJILHOW PO3HU MPOTHBOpPEYALIUM MpeanucaHusM KOHCTUTYIMH O TOJUTHYECKUX
MapTUAX, KOTOPbIE OCYIIECTBISIOT COIMANBHBIN MPOTECT. DTO 3aKOH O BOMHE B TPakJaHCKOM
o6urecrre’”.

Hano otnath 1OMKHOE MYyJIpPOCTH POCCHUMCKUX MPABOIPUMEHMUTENCH: OHU HE IMOILIN I10
MyTy nonuTuianuu u uaeonoruzanuu YK. B 2005 r. mo crt. 282! packpsITO 12 mpecTymieHui,
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372 Crenorpamma 3acemanus I'ocxymsr 20 mons 2002 T.
373 Tam xe. C. 8, 11.
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Koncturyuueit P®, He wumeror mnpaBa Ha cyllecTBoBaHue. Tem Ooisiee, €ClIM OHHU
mpoTuBOpeYaT MexayHapogHomy mpaBy. Illanxaiickas KonBenuus «O Oopebe ¢
TEPPOPU3MOM, CEMapaTU3MOM M 3KcTpemMusMoM» oT 15 wutona 2001 r. omnpenpenser
HKCTPEMH3M KaK «KaKoe-TH0O JesiHUe, HalpaBICHHOE HAa HACHIBCTBEHHBIH 3aXBaT BIACTU
WIM HAacCUJIbCTBEHHOE YJEp’KaHWE BJIAcTH, a TaKKE Ha HACWJIbCTBEHHOE W3MEHEHUE
KOHCTUTYLIMOHHOTO CTpOsi TOCYJapCTB, a pPaBHO HACWIBCTBEHHOE MOCATaTEIbCTBO Ha
oOIIeCTBEHHYI0 0€30MacHOCTh, B TOM YHCIE OpraHH3alus B JTHX LEIIX HE3aKOHHBIX
BOOPY’KEHHBIX ()OPMHUPOBAHUIN WIIM YUaCTHs B HUX». Bce mepevynciIeHHbIe B MEKAyHapOIHON
KOHBEHIUHU JI€IHUS MPU3HABAIMCH IMPECTYIUICHUSIMH IMPOTHUB KOHCTUTYLIMOHHOIO CTPOS U
o01ecTBeHHON Oe30macHOCTH, npenycMarpuBaiuchk B YK 1996 . M Bce oHM omnpenensioT
JKCTpeMHU3M uepe3 Hacunue. He 6vi10 HeobOxoOumocmu BBOIUTH HOBbIE HOPMBI 00
OKCTpEMH3ME B YTOJOBHBIA KOJAEKC, CO3/1aBasi KOHLENTYaJlbHO HEOOOCHOBaHHbIE H
KOJUTU3UOHHBIE HOPMBI.

B ytBepxaennom 25 utonst 2002 r. Ykazom Ilpesugenta PO @3 «O npoTuBOIECHCTBUM
3KCTpeMUCTCKOM nearenbHocT» Ne 114-D3 He mpenycMaTpuBaioCch BHECEHUSI U3MEHEHUN B
YronoBHbIN KOJIEKC. TaM ONpenessyiuCh CaHKUUU 32 JKCTPEMUCTCKYIO NESITENbHOCTh, HE
00pa3yIolIyl0 COCTaBOB NPECTYIUICHWH B BHJE: NMPOMUIAKTUYECKHX MEp, B TOM YHCIIE
BOCITUTATEIbHBIX,  MPOMAraHAUCTCKUX  (CT.S5), OOBSABICHHE  TPEIOCTEPSIKEHHS O
HEJIOMYCTUMOCTH OCYIIECTBIICHHUS IKCTPEMHUCTCKON NIeATeNLHOCTH (CT. 6, 7, 8), 3ampeT cy1oM
9KCTPEMHUCTCKOW OpraHU3aIluy, MPUOCTAHOBJICHHUE NeATENbHOCTH (cT. 10) umm peanau3aiuio
HoMmepoB CMU (ct. 11), numenue cyjoM IpaBa Ha U31aTENbCKYIO 1€ATENbHOCTS (cT. 12, 13).

OcymiecTBieHMe  JOKHOCTHBIMH — JIMIIAMHM, @  TaKKe  TOCYyJapCTBEHHBIMH U
MYHULUIIAIBHBIMU  CITY>KAIIUMH SKCTPEMHUCTCKOM JEATEIbHOCTH, KAaK CKa3aHO B CT. 14,
«BreYeT 3a co0oil ycmanosnemnyio 3axomooamenvcmeom Poccuiickoit ®epeparnuu
OTBETCTBEHHOCTh» (KypcuB Mou. — H.K.). AmnanormyHo mnpeanucanue ctT.15: «3a
OCYILECTBIICHUE OJKCTPEMHMCTCKOM JeATeNbHOCTH Trpaxnaane Poccuiickonn ®denepanum,
MHOCTpaHHbIE TPaKJIaHe U JHIa 0e3 TpakIaHCTBA HECYT YIOJOBHYIO, aIMUHUCTPATUBHYIO U
TPaXXIAHCKO-MIPABOBYIO  OTBETCTBEHHOCTb 8  VCMAHOBNIEHHOM  3AKOHOOAMENbCHBOM
Poccuiickou @edepayuu nopsoxe» (kypcu moil. — H.K.). Imeetcst B BUYy, 4TO MOPSIOK,
yarce ycranoBiieHHbIN B YK, KoAIl u apyrux xonpekcax, mostomy B @3 «O nmpoTUBOACHCTBUN
AKCTPEMHUCTCKOU ESITEIILHOCTIY He npedycmompero BHeceHue n3mMeHenuit B YK. Ykazannoie
B @3 Mepbl NpOPUIAKTUKH SKCTPEMH3Ma pPa3yMHBI, U €€ CHOCOOBI JOCTaTOYHBI JJIsi
HEZIOIYILEHUS YTOJIOBHO HAKa3yEeMbIX JCSTHUI.

Tak, npokyparypa MOCKBBI BbIHECIA «IIPEAOCTEPEKEHUE O HEAOYCTUMOCTH HAPYUIECHUN

3aKOHa» UCHOJHUTEIbHOMY JUPEKTOPY MpaBO3alIUTHOro oobmectBa «Memopuamn» u



conpexacenarento Cosera mydrres Poccun.

3aKoHOJATENbHbIE Orpexy B  (OPMYJIMPOBAHUU IPU3HAKOB  «IKCTPEMHU3Ma» MU
«OKCTPEMUCTCKOM JAEATEIBHOCTH» MPUBOIAT K IOJUTU3ALUU XYJIUTAHCTBA, IMPOTECTHBIX
BBICTYIUIEHUH HACEJIEHHUs] NPOTUB MOHETH3AalMH, CTPOMUTEIbHBIX NMUPAMUJ, CTOJKHOBEHUS
MOJIOJIEKHBIX TPy U HENPABWIbHOM MX KBaJU(UKALWU KaK MUMEIOIIUX «3KCTPEMUCTCKYIO
HAIPaBJICHHOCTHY.

Wnmioctpanyield MOXKET CIy>KUTh KBadu(UKauus AEHCTBHA MOJOABIX JIMI W3 HapTHH
3. JlumoHOBa ~ «HALMOHAN-OOJBIIEBUKOBY. B  mycroM mnomemieHud MuUHUCTEpPCTBA
3I[PaBOOXPAaHEHHSI U MEHCHOHHOTO O0ECIeUeHUs TpyTIa «HAIO0JIOBY TepeBepHYIa CTYJIbs,
HEMHOT'0 NOBpeiniIa MeOelb B 3HaK MIPOTECTa IPOTHUB JIeATeNbHOCTH MUHUCTpa M. 3ypaloBa.
B o6mectBennoit mpuemuoit B.B. IlyTuHa uMH BBIpakaloch HEIOBOJILCTBO TOTHTUKON
[Ipe3unenta. OHU OCYK/IEHBI 3a XYJIUTaHCTBO. B TpeTheM cityuae nBa «Haubosa» 3a0paiuch
Ha 11-it atax 3maHus Bosne KpacHo# miom@aau M BBIBECWIM IUIakaT ¢ Haanuchbio «IlyTuH,
yiau cam!». TBepckoit cya MOCKBBI KBIM(DHUITUPOBAT 3Ty aKIHUIO KaK XYJUTAaHCTBO W
YMBIIIJICHHOE NOBPEXICHUE UMYILECTBA, XOTS HU TOr0, HU JPYTroro cocraBa 3/1€Ch He ObLIO.
B gerBepTOM ciydae rpymnma «HaluoHad-00bIIeBUKOBY» B ['ocygapcTBenHoM KpemieBckom
JBopue, rae npoxoaus 59-i1 BcemupHBIN Tra3eTHbI KOHIpEcC, pacKujaaiga TpPaHCIApaHTHI,
Opocuiia B 3aJ1 HaYKy JIMCTOBOK M CTajla CKAHAMPOBATh aHTUIIPE3UICHTCKHE J03yHIH. Beixoaka
IOJIy4YHJIa BEPHYIO OLIEHKY B IIPECCE KaK XYJIUTaHCKasl, IPUYEM JAXKE KaK MEIKOE XYJIMTaHCTBO
COOTBETCTBEHHO M3MEHEHUsIM CT. 213, BHeceHHbIM pedopmoit oT 8 mexabps 2003 r.
[IpaBunbHOl Oblta peakius Ilpesunenrta: Het xyaa 6e3 1o0pa, U MO CyTH CBOEH XyJIHUTaHCKast
BBIXOJZIKA ITPOIEMOHCTPHPOBAIIa YTO «CBOOOA CIIOBAa U CBOOOIA IIPECCHI — 3TO TE€ LIEHHOCTHBIE
3aBOEBaHMSA, KOTOPHIX Poccus n06mmacky»’ . OIHAKO «CBOOOIHAS MPECCa» C MOCTOSHCTBOM,
JOCTOMHBIM JIy4IIero NPUMEHEHUs], KBATU(DUIUPYET XYJIUTaHCKHUE NEHCTBHS KaK SKCTPEMU3M.

B 3TOM CBSA3M yMECTHO HCIIOIB30BAaHHE CTEHOTpaMMBI 3acenanus ['ociyMbl, Ha KOTOPOM
IPUHUMAJIUCh YTOJOBHO-IIPABOBbIE HOPMBI 00 «O3KCTPEMHU3ME» M  «IKCTPEMHUCTCKOMN
JeATETLHOCTH»  *.

B craructrnueckux cOOpHHMKAX aBTOPBI BBLACISAIOT MHOTJA «IPECTYIUIEHUS C MPU3HAKaAMU
koppynuun». K HMX yucily MOMUMO B3SITOYHMYECTBA M KOMMEPUECKOIO MOJKyIa OTHOCAT
BOCIIPETIATCTBOBAHUE OCYIIECTBICHUIO M30MpATENbHBIX IMpaB WM padoTe M30HMpaTeilbHBIX

komuccuii (ct. 141 VYK), danbcudukanuio wu30upareapbHbIX TOKYMEHTOB, JOKYMEHTOB

31 Kysemun B. TpymHocT nepeBona // Poccuiickas raszera. 2006. 6 mioHs; «JIMMOHOBIIEB» OCTAaBHIH 3a
pemeTkoii // Poccmiickas razera. 2006. 6 uroHs.
7% Kysueyosa H.®. Hayka pOCCHICKOTO yTOIOBHOTO TpaBa ¥  3aKOHOTBOPYECTBO (HCTOPHKO-

CpaBHHTEINBHBIH 04epk) // Yuensie-topuctsl MI'Y o coBpemennom mipase. M., 2005.



pedbepennyma (ct. 142 VYK), He3akoHHOE TIONy4YeHMHE W pa3TialleHUE CBEACHHM,
COCTABJISIONINX KOMMEPYECKYI0, HAJIOTOBYIO WM OaHKOBCKyro TaiiHy (cT. 183 VYK). DTtn
CTaThbl OTHECEHBl K YHCIy OONajarolMX TMpU3HAKAMHU KOPPYILHUH, TMOTOMY 4TO
QIBTEPHATHUBHO B OObEKTUBHOW CTOPOHE UX COCTABOB HA3BaH MOJKYTI.

Brinenenne Takoro Buja MpeCTYyIUICHHH, KaK JyMaeTcs, HeonpaBaaHHO. Bo-nepBeix, YK
P® He 3Haer ciioBa «KOpPYMLMS», HESICHO, YTO TAKOE «KOPPYILMOHHBIE MPU3HAKW». Bo-
BTOPBIX, €CJIM YPaBHATh KOPPYILHUIO C B3SITOYHUYECTBOM M KOMMEPYECKHM MOJAKYIOM, TO
OLICHKa IIPECTYIUIEHU B LIEJIOM KaK COJEpKallue KOPPYNLUOHHbIE IPU3HAKU, KOTAA OJIKYII
ABJIIETCS JIMIIb OJHUM M3 JAPYTUX IPU3HAKOB, HEKOPPEKTHO. B-TpeTbux, KOIM4ecTBO
BBISIBJICHHBIX JIMI[ [0 TaKUM MPECTYIUIEHUSM CTOJIb MH3E€pPHO, YTO HE CTOWMJIO M3-3a HHX
OTCTyNaTh OT YTOJOBHO-MIPABOBLIX KpUTepueB KBanudukanuu npectymieHuid. Tak, B 2005 r.
B 1IEJIOM BBISIBJIIEHO JIML, COBEPIIMBILUX MpecTymieHus no ct. 141, — 17, o cr. 142 — 39,
1o cr. 183 — 40°"". OueBmHO, YTO CTATHCTHYCCKAS KBATHGUKALIS PECTYIUICHHUI TOIDKHA
OCHOBBIBAThCSI TOJIHKO Ha YTOJIOBHO-TIPABOBOM KBATU(UKALINU.

B cBs13u ¢ pacnpocTpaneHHEM MponaraHIucTCKol HHpopMaIiK o 3anpenieHHol B Poccuun
opranm3aimn  «Xu3z0 yr Taxup» (XT) mnpaBo3amuTHbIE OpraHu3alMd, B WX YHCIE
«Memopuam», paccMaTpuBalOT YJIEHOB TEPPOPUCTUYECKOW OPraHM3allUUd KaK «TOHUMBIX
MOJIUT3AKIIOUEHHBIX». Mexay TeM B KoHueniuu X T 4eTKo 3asiBJIeHO, 4To «Mbl ¢ Poccueit B
COCTOSSHUM BOMHBD). DopManbHO B TakuWX ACHCTBUAX COAEPKUTCA COCTaB MyOIMYHOTO
npu3bIBa K HKCTPEeMHCTCKOM nesitenbHOCTH (cT. 280). OmHako mpoKypaTypa MpaBUIBHO
npuMmeHuna cr. 6 @3 Ne 114-D3, kotopast ycraHaBnuBaeT: «lIpu HalIWuuMM OCTATOYHBIX U
IPEBAPUTENBHO MOATBEPKACHHBIX CBEJICHUI O TOTOBSIIMXCS MPOTUBONPABHBIX JAEHCTBUSIX,
COZIepXKAIINX MPU3HAKH IKCTPEMUCTCKON NIEATEIHOCTH, U MPU OTCYTCTBUU OCHOBAHUU IS
IIPUBJICUEHUS] K YIOJIOBHOM OTBETCTBEHHOCTH ['eHepanbHbli INpokypop Poccuiickon
®denepaliil WK €ro 3aMeCTUTEINb, OO0 TOJYMHEHHBI €My COOTBETCTBYIOIIUN MPOKYPOP
WIM €ro 3aMECTUTEIb HAMpaBIseT PYKOBOJIUTENIO OOIIECTBEHHOTO WM PEITUTHO3HOTO
00BbeAMHEHNS PYKOBOJIUTENIO WHOM OpraHu3alMM, a Takke APYTUM COOTBETCTBYIOLIUM
JUIaM TpeIoCcTepekeHrne B MUCbMEHHON (hopMe O HEJOMyCTUMOCTH TaKOH JAESITeIbHOCTH C
yKa3aHHEM KOHKPETHBIX OCHOBAHHM OOBSBICHUS MPEAYIPEKICHHS.

MunucrepctBo BHYTpeHHUX Jen P® mocrtaBmio Ha yuyeT 453 rpynnupoBKH Ha3BaHHBIX
SKCTPEMHCTCKOW HAMPaBICHHOCTH OOIIEH YMCIEHHOCThI0 0K00 20 ThIC. yenoBek. B 2005 r.
BBISIBJICHO JIWII, COBEPILABIINX MyOJMYHbIE MPHU3BIBBI K OCYIIECTBICHUIO YKCTPEMHUCTCKOM

1
nestenbHOCTH (CT. 280), — 2; 3a OpraHU3aIuIo0 SKCTPEMUCTCKOro coobmecTBa (CT. 282°) —

377 TenjeHIMH TIPECTYITHOCTH, €¢ OPraHU30BAHHOCTH. 3aKOH M OIIBIT GOpBOBI ¢ TeppopusmoM. M., 2006.
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9; 3a opraHu3aIMIo ACITEIHLHOCTH SKCTPEMHUCTCKON OpraHu3anuu (CT. 2822) — 16778,
DddexTuBHas mpodrTakTHYecKas padboTa C MOAyYETHBIMH, YTO MOKa OOJIbIasi PEIKOCTh,
CIOoCcOOHA TMPENOTBPATUTh HACWIBCTBEHHBIE MPECTYIJICHUS M HapyIIEHUS OOIIECTBEHHOTO
nopsinka. Tak, cnopruBHble ¢aHatel ycTpownu 3 utoHsa 2003 r. morpom B Mockae,
OpPTraHU30BAI MacCCOBOE M30MECHHE JIFOOUTEICH HEIPUTSHCKON MY3BIKHA B CTHIIE PAII, TSHKEIO
paHWIN C JIETaJbHBIM HCXOJOM pa0OTHHMKA MWIMLKK. BUHOBHBIE OCYXAEHBI K JHIIECHHUIO
cBOOOABI HA CPOK OT miecTH A0 18 ner jumeHus cBoboabl. OHM U 0e3 «IKCTPEMUCTCKOMN

HaINpaBJICHHOCTH» ObUIH ObI OCYX/IEHBI TaK K€ CYpOBO.

I/ITaK, MOJKHO CA€iaTh BBIBO/JbI:

1. HopMbl 0 mpecTymiaeHUs X <«3KCTPEMUCTCKOM HAINpPaBIEHHOCTH» U «C IpU3HAKaAMHU
KOPpYHNLMM» CO3JAI0T KOJUIM3MOHHOE, KOHLENTYaJbHO HE BBIAEPXKAHHOE, KOHBIOHKTYPHO-
MOJUTU3UPOBAHHOE  YrOJOBHOE  3aKOHOJATENbCTBO, C  HEM30EKHOCTHIO  BIIEKYIEE
KBaM(UKAIIMOHHBIE OIINOKY;

2. OHHU He SBJIAIOTCS CJIOKHBIMHM COCTaBaMHU NPECTYIICHUI;

3. HopMmbl O TpecTyIUIEHHSIX «C HamNpaBICHHOCTHIO» Ha TpaBWiIa KBATU(PHUKAIHNA
MEPEYUCIICHHBIX B HUX MPECTYIUICHUN HE BIUSAIOT. DTH MPECTYIICHUS KBaTU(UIUPYIOTCS 110
UX COOCTBEHHBIM HOPMaM U HE CO3/1al0T COBOKYIHOCTH MPECTYIICHHIA;

4. Ipencrasnsiercs 1enecooOpa3HbpM uckitoueHne u3 YK PO HopMm ¢ «xapaktepom» H
«HANpPABJICHHOCTBIO»,  BOCCTAHOBUB  NPEKHUM  TekecT YK, 49TO0  COOTBETCTBYET
patudunmpoBannoii [lanxarickori Kouenmuun «O 60prOe ¢ TEPpOPU3MOM, CeNapaTu3MOM H
skctpeMusMom» OT 15 uroHs 2001 r. m m 4 cr. 15 Konctutynmuu PO o mnpumare

MEXIYHAPOJAHOIO 3aKOHOAATENIBCTBA HA/l BHYTPUTIOCY AAPCTBEHHBIM.

37 TenmeHIMH MPECTYHOCTH, €€ OPTraHW30BAHHOCTH. 3aKOH U OMBIT 60pE6HI ¢ TeppopusMom. C. 124,



3akmnoyeHue

Paccmorpennsie B macTosmeit kuure mpoGnempl kBanmudMKALHH MPECTYINICHUH TPEOYIOT

3aKOHOAATENbHBIX, TPABONPUMEHUTEIBHBIX M JOKTPUHAIBHBIX pemeHud. CraoxHOoCTH
KBTM(DUKAIIMH TPOUCTEKAIOT U3 00BEKTHBHO-CYOBEKTUBHBIX HCTOKOB CHCTEMHOTO KpH3HUCa B
Poccun B 1990 rr. I'maBHBIE TPUYMHBI KPU3KCA 3aKIIOUYCHBI B KPUMUHAIUAYUU OYXOBHULIX,
uoeono2u4eckux, NOIUMUYECKUX, IKOHOMUUECKUX, COYUANbHLIX OMHOUleHUli B CTpaHe U
Ge3omeemcmeennocmy BUHOBHBIX B TPECTYIUICHHUSX IHI . B pesynmpraTe «mepexoia K
PBIHKY»  TIPOM3OMIEN  MEPeXoJ] K  CONUAIbHO-aHTArOHUCTHYECKOMY  OOIIECTBY €
OecrnpeleICHTHBIM pacciioeHneM HaceseHusi B cpeaneM nmo PO B 30 pa3, mo MockBe — B
52 paza. O qukTaType 3aKOHA U MPaBOBOM T'OCYJapCTBE MOKA FOBOPHUTH HE MpUXOAUTCA. J{ms
WX TIOCTPOCHUs TOo KommereHTHomy MHeHuio B.H. KyapssueBa morpeOyercs HE oIuH
JIECSITOK JTeT .

Bce 310 He Morio He ckas3aTbCcsi Ha YTOJOBHOM 3aKOHOJATENIbCTBE M IPAKTUKE €ro
NpPUMEHEHUS, U OCOOCHHO HEMPHUMEHEHHs, UTO Ha3BaHO B JaHHOHW pabote
kBanupukanuonHoi omubOkoit Ne 1. CommanbHas opueHTanms 3akona o pedpopme YK or
8 nexalpst 2003 T. He BBI3BIBaeT coMHeHmii . TpexierHsis 6opsda 3a BoccTaHoBIeHHE B YK
KoH(HCKanuu HarpaGJEeHHOTO MMYIIIECTBA MOXO0Ka Ha OappuKaJHbIe OOM KPUMHHAIBHBIX
ONMUrapxoB U orpabneHHoil OexnoTel. Iloka mobema 3a mepBbIMH. YOemuTENbHOE
JI0Ka3aTeNnbCTBO: BKIIoueHHas 27 mions 2006 r. 8 YK cr. 104! «Konduckarus uMyectay B
NepevHe MPECTYIUICHUH, 32 KOTOPBIE JOMYCTHMa KOH(UCKAIMS MMYIIECTBA, IOJIYYEHHOTO
MPECTYIHBIM IyTEM, HE COACPKUT IKOHOMUUECKUX npecmynjieHuil TPeJIpUHUMATEISIMH —
TJIaBHOTO UCTOYHHMKA PACXUINECHUS HAIIMOHATIBHBIX OorarcTB Poccun.

Wneonoro-mpaBoBoe pa3MexeBaHHEe 10 mpobiemMe KBamTU(pUKAUKA SKOHOMHYECKOM
NPECTYIHOCTH, K COYKaJEHMIO, POU30ILIO U B psinax ydeHbiX. [Ipeanaraercs pemarb ee

MMOCPECACTBOM TIPaAXXKIAHCKOI'oO 3aKOHOOATCIIbCTBA, a4 HMCHHO II0 HOpMaM O HHUYTOXHBIX

caenkax. Bricka3eiBaeTcsi MHEHHUE O TOM, 4TO pOCCHﬁCKHe OJIMTapXH «XOpOLIHE» U HAIO0 K

37 Cwm. nompobuee: Kysneyosa H.®. KOHCTUTYIHOHHBIE OCHOBBI coBepiieHcTBoBaHMsA YK P® mo mroram
ero pecsituierus / 1 Beepoccuiickuit Konrpecc mo yrosmoBHoMy mnpaBy «KOHCTUTYIMOHHBIE OCHOBEI
YTOJIOBHOT'O IpaBay, MOCBsIEHHbIH 10-neTuio YronosHoro koaekca Pd. M., 2006.

30 Kyopsasyes B.H. CBo6ona ciosa. M., 2006.

3 Tonux FO. u op. Camwiit rymannbiii YK B mupe // M3zBectus. 2004. 6 mapra; Kysueyosa H.®. Muenue
yuenbix o pedopme YK (mnm Qui prodest?) // Yronosroe mpaBo. 2004. Ne 1; Ona orce. Kak nnen aubepanuzma

BorioTHIKCH B pedopme YK // «HepHble AbIpb» B poccHiicKOM 3akoHoaTenbcTBe. 2004. Neo 3.



HUM OTHOCHTBCS 110 aMEPHUKAHCKO# mocioBuiie: «4Yto xopomo st Pokdennepa, To xopomio
u 1 AMepuku». Tak 4To uM3BeCTHbIM Bompoc: «C KeM Bbl, TOCIOAa y4YE€HBIE» CTal BeChMa
aKTyaJIbHBIM.

CcdopmynupoBaHHble B paboTe HpaBuiIa KBaJU(UKAIMH B OCHOBHOM Ha TPAKTHUKE U B
TEOPUU YCTOSUIUCh, OJHAKO HEKOTOpblE TMOKaXyTcsd CHOpHbIMU. Ilonemuueckuil TOH
MOBECTBOBAHUS MOXKET IMOKA3aThCS HEYMECTHBIM JJIsi HAYYHO-MPHUKIAHOTO HCCIEI0BaHUS.
OnHako, Kak HETPYAHO 3aMETUTh, AMCKYCCHSl BEIETCS HE CTOJbKO B KIIOYE OLIEHKH
BBICKA3bIBAaHUH TEX WJIM MHBIX TEOPETUKOB, CKOJIBKO OLEHKH KBAJIM(UKAIMOHHBIX OIINOOK
HOPMOTBOPUYECTBA U MPABOUCIIONHEHUS. AKIIEHT JIe/IaeTcsl Ha HauboJee CIIOPHBIX U CIOKHBIX
Ha B3IV aBTOpa BOMpocax KBaNU(UKALMK MPECTYIUICHUH, Ha KBaJU(UKALMOHHBIX
ommOKax, UX MPUYHH U MyTel ycTpaHeHHs. BbIpaxkeHO cTpemiieHHe M30eraTh MOBTOPEHUM
OOIIMPHOTO W B 1LEJIOM JOOPOTHOTO MarepHuaja B y4eOHOH M akaeMHU4YecKOd Hayke o
KBauuKanuu TpectymieHnid. KBammdukanus mnpecTymieHHMd — LEHTpaJbHas Tema
YTOJIOBHOTO TpaBa. OJHOBPEMEHHO OHA M BEYHAs, MOKa €CTh MPECTYMHOCTh U YTOJOBHOE
3aKOHOJATENBCTBO.

Henpexondumm u HayudHble AMCKyccuU. B cmope, kak TOBOPWIM JIPEBHHUE, POXKIAETCS
uctuHa. [lpaBna, uHOrAAa OHa B crope ke W IMOHET. DTO CilydaeTcs MPHU «TEOPETHUECKUX
MeX1ycOoO0MUnKax», Korjaa BO UMsI COOCTBEHHBIX aMOUIUI CIIOp BEJIETCS pajd HETO Camoro,
HOBU3HOW TPH ITOM OCOOEHHO HE oTindYasich. Hama nayka mpukiagHas. Kak Toimbko Hac
3aHOCUT B «cTparocdepy MOHATHID, HAJJ0 YMETh OMYCTUTHCSA HA 3€MJII0O U 33/1aTh TJIaBHBIN
BOIIPOC: 3aueM, 4TO 3TO JAET JUIsl coBeplieHcTBoBaHus YK, ynmyurieHus npaBOMCIIOIHEHUS U
B KOHEYHOM uTOore 3(pQPeKTUBHOCTH OOpBOBI C mpecTymHOocThIO? He cremyer meronsrs
«yOOMHBIMY» apTYMEHTOM «OOIIETPUHITOCTH» TOW WM MHOM TOYKW 3peHus. He pyraiite
conaara, KOTOPHIA UAET HE B HOTY C pOTOH. MOXET ObITh, OH CIBIIIHT APYTYIO, JIYUIIYIO

MY3BIKY, OTJIMYAIONIYIOCS OT OOIECTPOEBOIA. ..
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KoHmporbHbie 80rpochkl 1o crieykypcy
«OcHosbl Kganugukayuu rnpecmynneHul»

INonsTne kBanMUKanUM IpeCTYIUICHUH.
IIpectymenne, coctaB MPECTYIUICHUS U KBaTU(HUKAIIHS.
I'naBHBIE KBUTN(UKAINOHHBIE OIIHOKH.
[IpranHbl KBaMH(UKAMOHHBIX OMINOOK.
IIponecc xkBamudpUKANK TPECTYIICHUH.
Kpanudukauus nesHuil Ha CTaauu COOBITHS OOLIECTBEHHO OMAcHOro (axTa.
VlcTouHnKY yroloBHOTO 3aKOHA, HCHOJIB3yeMbIe IIPH KBATH(UKALNN IPECTYTICHHH.
MexryHapoHOE yTOIOBHOE MPABO MPH KBATH(HUKAIIN IPECTYTUICHHIA.
3unauenne Koncrutyunu PO mis kBanubukanuy npecTyieHui.
. Bunpt n 3nauenne tonkosanuit YK mpu Be1bope uts KBaTH(HUKAIUN IPECTYTUICHHI.

. KBanmdpukannoHHsIe OCHOBBI TEMIOPAIBHOTO M TEPPUTOpHAIBHOTO AeiicTBus YK.

—_— e
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16.
17.
18.

19.

20.

. KBanuoukanus no 6nanketnsiM Hopmam YK.
. KBanmdukanus mo o0mmm u crenuanbHbiM HopMam YK,
. KBammukanus mo KOIIM3HOHHEIM HOPMaM.

. KBann¢uxaunss coctaBoB NpecTyIuleHUMH € OLEHOYHBIMM IPU3HAKaMM (NOHATHE W BHUIBI OLICHOYHBIX HPHU3HAKOB;

0COOCHHOCTH MX KBAJIH(HKAIHIN).

KBa.HI/I(i)I/IKaL[I/IH 06HIGCTBCHHO OTIaCHBIX TTOCIICJICTBUI HA OCHOBE UX Knaccnd}nxaunn.

Kpanmudukauus ymepba no pasmepy.

TeOpeTI/I'-IeCKPIe JAUCKYyCCHUU O «(bOpMaJ'[I)HI)IX)) U «YCCYCHHBIX» COCTaBaXx MW HUX 3HAYCHUC Jid KBaJ'[PI(bPIKaL[PIPI

IPECTyILUICHUN.

PasrpannunrensHas kBanudukanus:

a) MaJIO3HAYUTENIHBIX JEeSTHHUH;

0) mpecTyIUIeHHi M aJMUHACTPATHBHBIX IPOCTYIIKOB;
B) NPECTYIUICHUH U TPAXKIAHCKHUX IEIUKTOB;

I) NPECTYIUICHUH 1 aMOPaJbHBIX IPOCTYITKOB.
KBammdukamus clo>XKHBIX IPECTyIUICHHI:

a) COCTaBHBIX;

0) ¢ IByMs MOCIEACTBUAMH U ABYMs (POPMaMU BUHBL;
B) C IByMs O0BEKTaMu;

T) COBEPLICHHBIX MOCPEICTBOM CIIOCOOOB-TIPECTYILUICHHN
I) C albTepPHAaTUBHBIMH 3JIEMEHTaMHU;
€) ISAIIUXCS;

K) TMPOAOIIKAEMBIX;

3) «IKCTPEMHCTKOW HaIPaBICHHOCTHY.

21. KpI/ITepI/II/I pasMeEXKEBaHUs €IMHUYHBIX CJIOKHBIX HpeCTyHJ'IeHI/If;I 1 COBOKYITHOCTU HpeCTyHJ’IeHHﬁ.
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